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which premium pay for overtime is cal-
culated under the aforementioned Fed-
eral statutes be less than the amount 
determined by the Secretary of Labor 
as the basic hourly rate (i.e. cash rate) 
under section 1(b)(1) of the Davis-Bacon 
Act. (See S. Rep. No. 963, p. 7.) Con-
tributions by employees are not ex-
cluded from the regular or basic rate 
upon which overtime is computed 
under these statutes; that is, an em-
ployee’s regular or basic straight-time 
rate is computed on his earnings before 
any deductions are made for the em-
ployee’s contributions to fringe bene-
fits. The contractor’s contributions or 
costs for fringe benefits may be ex-
cluded in computing such rate so long 
as the exclusions do not reduce the reg-
ular or basic rate below the basic hour-
ly rate contained in the wage deter-
mination. 

(b) The legislative report notes that 
the phrase ‘‘contributions irrevocably 
made by a contractor or subcontractor 
to a trustee or to a third person pursu-
ant to a fund, plan, or program’’ was 
added to the bill in Committee. This 
language in essence conforms to the 
overtime provisions of section 7(d)(4) of 
the Fair Labor Standards Act, as 
amended. The intent of the committee 
was to prevent any avoidance of over-
time requirements under existing law. 
See H. Rep. No. 308, p. 5. 

(c)(1) The act permits a contractor or 
subcontractor to pay a cash equivalent 
of any fringe benefits found prevailing 
by the Secretary of Labor. Such a cash 
equivalent would also be excludable in 
computing the regular or basic rate 
under the Federal overtime laws men-
tioned in paragraph (a). For example, 
the W construction contractor pays his 
laborers or mechanics $3.50 in cash 
under a wage determination of the Sec-
retary of Labor which requires a basic 
hourly rate of $3 and a fringe benefit 
contribution of 50 cents. The con-
tractor pays the 50 cents in cash be-
cause he made no payments and in-
curred no costs for fringe benefits. 
Overtime compensation in this case 
would be computed on a regular or 
basic rate of $3.00 an hour. However, in 
some cases a question of fact may be 
presented in ascertaining whether or 
not a cash payment made to laborers 

or mechanics is actually in lieu of a 
fringe benefit or is simply part of their 
straight time cash wage. In the latter 
situation, the cash payment is not ex-
cludable in computing overtime com-
pensation. Consider the examples set 
forth in paragraphs (c)(2) and (3) of this 
section. 

(2) The X construction contractor has 
for some time been paying $3.25 an 
hour to a mechanic as his basic cash 
wage plus 50 cents an hour as a con-
tribution to a welfare and pension plan. 
The Secretary of Labor determines 
that a basic hourly rate of $3 an hour 
and a fringe benefit contribution of 50 
cents are prevailing. The basic hourly 
rate or regular rate for overtime pur-
poses would be $3.25, the rate actually 
paid as a basic cash wage for the em-
ployee of X, rather than the $3 rate de-
termined as prevailing by the Sec-
retary of Labor. 

(3) Under the same prevailing wage 
determination, discussed in paragraph 
(c)(2) of this section, the Y construc-
tion contractor who has been paying $3 
an hour as his basic cash wage on 
which he has been computing overtime 
compensation reduces the cash wage to 
$2.75 an hour but computes his costs of 
benefits under section 1(b)(2)(B) as $1 
an hour. In this example the regular or 
basic hourly rate would continue to be 
$3 an hour. See S. Rep. No. 963, p. 7.
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EDITORIAL NOTE: Nomenclature changes to 
part 6 appear at 61 FR 19984, May 3, 1996.

Subpart A—General

§ 6.1 Applicability of rules. 

This part provides the rules of prac-
tice for administrative proceedings 
under the Service Contract Act, the 
Davis-Bacon Act and related statutes 
listed in § 5.1 of part 5 of this title 
which require payment of wages deter-
mined in accordance with the Davis-
Bacon Act, the Contract Work Hours 
and Safety Standards Act, and the 
Copeland Act. See parts 4 and 5 of this 
title.

§ 6.2 Definitions. 

(a) Administrator means the Adminis-
trator of the Wage and Hour Division, 
Employment Standards Administra-
tion, U.S. Department of Labor, or au-
thorized representative. 

(b) Associate Solicitor means the Asso-
ciate Solicitor for Fair Labor Stand-
ards, Office of the Solicitor, U.S. De-
partment of Labor, Washington, DC 
20210. 

(c) Chief Administrative Law Judge 
means the Chief Administrative Law 
Judge, U.S. Department of Labor, 800 K 
Street, NW., Suite 400, Washington DC 
20001–8002. 

(d) Respondent means the contractor, 
subcontractor, person alleged to be re-
sponsible under the contract or sub-
contract, and/or any firm, corporation, 
partnership, or association in which 
such person or firm is alleged to have a 
substantial interest (or interest, if the 
proceeding is under the Davis-Bacon 
Act) against whom the proceedings are 
brought. 

[49 FR 10627, Mar. 21, 1984, as amended at 56 
FR 54708, Oct. 22, 1991]

§ 6.3 Service; copies of documents and 
pleadings. 

(a) Manner of service. Service upon 
any party shall be made by the party 
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