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of the Active Forces (other than Mili-
tary Advisory Assistance Group or at-
tached personnel) within their bound-
aries.

(b) Prior to authorizing such train-
ing, the Secretaries of the Military De-
partments will instruct the attaches
representing their respective Depart-
ments to inform the U.S. Ambassador
and the appropriate officials of the for-
eign government of the intent to con-
duct such training. If the foreign gov-
ernment objects, the Secretaries of the
Military Departments will furnish all
the facts and their recommendations to
the Secretary of Defense.

(c) This policy does not prohibit the
conduct of inactive duty training, such
as correspondence courses, in those
sovereign foreign countries in which
the United States does not maintain
Active Forces and where an agreement
exists between the United States and
the sovereign foreign nation concerned
for the conduct of such training.

(d) This policy does not prohibit for a
limited duration the augmentation of
Defense Attache Offices by attache re-
servists (mobilization augmentees or
mobilization designees) during periods
of local emergencies or for short-term
(less than 30 days) training periods,
provided the provisions of paragraph
(b) of this section are respected. Atta-
che reservists who are available, pos-
sess the expertise required, and reside
temporarily in foreign countries, shall
be utilized to the maximum extent to
augment Defense Attache Offices be-
fore the continental United States-
based attache reservists are utilized.
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§104.1 Purpose.

This part:

(a) Updates implementation policy,
assigns responsibilities, and prescribes
procedures for informing Service mem-
bers who are covered by the provisions
of 38 U.S.C chapter 43 and individuals
who apply for uniformed service, of
their civilian employment and reem-
ployment rights, benefits and obliga-
tions.

(b) Implements 38 U.S.C. chapter 43,
which updated, codified, and strength-
ened the civilian employment and re-
employment rights and benefits of
Service members and individuals who
apply for uniformed service, and speci-
fies the obligations of Service members
and applicants for uniformed service.

§104.2 Applicability.

This part applies to the Office of the
Secretary of Defense; the Military De-
partments, including the Coast Guard
when it is not operating as a Military
Service in the Department of the Navy
by agreement with the Department of
Transportation; the Chairman of the
Joint Chiefs of Staff; and the Defense
Agencies (referred to collectively in
this part as ‘““the DoD Components™).
The term ‘“‘Military Departments,” as
used in this part, refers to the Depart-
ments of the Army, Navy, and Air
Force. The term ‘‘Secretary con-
cerned” refers to the Secretaries of the
Military Departments and the Sec-
retary of Transportation with respect
to the Coast Guard when it is not oper-
ating as a Service in the Department of
the Navy. The term ‘“Military Serv-
ices” refers to the Army, the Navy, the
Air Force, the Marine Corps, and the
Coast Guard.

§104.3 Definitions.

Critical mission. An operational mis-
sion that requires the skills or re-
sources available in a Reserve compo-
nent or components.
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Critical requirement. A requirement in
which the incumbent possesses unique
knowledge, extensive experience, and
specialty skill training to successfully
fulfill the duties or responsibilities in
support of the mission, operation or ex-
ercise. Also, a requirement in which
the incumbent must gain the necessary
experience to qualify for key senior
leadership positions within his or her
Reserve component.

Escalator position. This is established
by the principle that the returning
Service member is entitled to the posi-
tion of civilian employment that he or
she would have attained had he or she
remained continuously employed by
that civilian employer. This may be a
position of greater or lesser respon-
sibilities, to include a layoff status,
when compared to the employees of the
same seniority and status employed by
the company.

Impossible or unreasonable. For the
purpose of determining when providing
advance notice of uniformed service to
an employer is impossible or unreason-
able, the unavailability of an employer
or employer representative to whom
notification can be given, an order by
competent military authority to report
for uniformed service within forty-
eight hours of notification, or other
circumstances that the Office of the
Assistant Secretary of Defense for Re-
serve Affairs may determine are impos-
sible or unreasonable are sufficient jus-
tification for not providing advance no-
tice of pending uniformed service to an
employer.

Military necessity. For the purpose of
determining when providing advance
notice of uniformed service is not re-
quired, a mission, operation, exercise
or requirement that is classified, or a
pending or ongoing mission, operation,
exercise or requirement that may be
compromised or otherwise adversely
affected by public knowledge is suffi-
cient justification for not providing ad-
vance notice to an employer.

Non-career service. The period of ac-
tive uniformed service required to com-
plete the initial uniformed service obli-
gation; a period of active duty or full-
time National Guard duty that is for a
specified purpose and duration with no
expressed or implied commitment for
continued active duty; or participation
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in a Reserve component as a member of
the Ready Reserve performing annual
training, active duty for training or in-
active duty training. Continuous or re-
peated active uniformed service or full-
time National Guard duty that results
in eligibility for a regular retirement
from the Armed Forces is not consid-
ered non-career service.

Officer. For determining those Serv-
ice officials authorized to provide ad-
vance notice to a civilian employer of
pending uniformed service by a Service
member or an individual who has ap-
plied for uniformed service, an officer
shall include all commissioned officers,
warrant officers, and non-commis-
sioned officers authorized by the Sec-
retary concerned to act in this capac-
ity.

Uniformed service. Performance of
duty on a voluntary or involuntary
basis in the Army, the Navy, the Air
Force, the Marine Corps or the Coast
Guard, including their Reserve compo-
nents, when the Service member is en-
gaged in active duty, active duty for
special work, active duty for training,
initial active duty for training, inac-
tive duty training, annual training or
full-time National Guard duty, and, for
purposes of this part, a period for
which a person is absent from a posi-
tion of employment for the purpose of
an examination to determine the fit-
ness of the person to perform such
duty.

§104.4 Policy.

It is DoD policy to support non-ca-
reer service by taking appropriate ac-
tions to inform and assist uniformed
Service members and former Service
members who are covered by the provi-
sions of 38 U.S.C. chapter 43, and indi-
viduals who apply for uniformed serv-
ice of their rights, benefits, and obliga-
tions under 38 U.S.C. Chapter 43. Such
actions include:

(a) Advising non-career Service mem-
bers and individuals who apply for uni-
formed service of their employment
and reemployment rights and benefits
provided in 38 U.S.C. chapter 43, as im-
plemented by this part, and the obliga-
tions they must meet to exercise those
rights.

(b) Providing assistance to Service
members, former Service members and
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individuals who apply for uniformed
service in exercising employment and
reemployment rights and benefits.

(c) Providing assistance to civilian
employers of non-career Service mem-
bers in addressing issues involving uni-
formed service as it relates to civilian
employment or reemployment.

(d) Considering requests from civilian
employers of members of the National
Guard and Reserve to adjust a Service
member’s scheduled absence from civil-
ian employment because of uniformed
service or make other accommodations
to such requests, when it is reasonable
to do so.

(e) Documenting periods of uni-
formed service that are exempt from a
Service member’s cumulative 5-year
absence from civilian employment to
perform uniformed service as provided
in 38 U.S.C. chapter 43 and imple-
mented by this part.

(f) Providing, at the Service mem-
ber’s request, necessary documentation
concerning a period or periods of serv-
ice, or providing a written statement
that such documentation is not avail-
able, that will assist the Service mem-
ber in establishing civilian reemploy-
ment rights, benefits and obligations.

§104.5

(a) The Assistant Secretary of De-
fense for Reserve Affairs, under the
Under Secretary of Defense for Per-
sonnel and Readiness, shall:

(1) In conjunction with the Depart-
ments of Labor (DoL) and Veterans Af-
fairs, the Office of Personnel Manage-
ment (OPM), and other appropriate De-
partments and activities of the execu-
tive branch, determine actions nec-
essary to establish procedures and pro-
vide information concerning civilian
employment and reemployment rights,
benefits and obligations.

(2) Establish procedures and provide
guidance to the Secretaries concerned
about civilian employment and reem-
ployment rights, benefits and obliga-
tions of Service members who are cov-
ered by the provisions of 38 U.S.C.
chapter 43 and individuals who apply
for uniformed service as provided in 38
U.S.C. chapter 43. This responsibility
shall be carried out in coordination
with DoL, OPM, and the Federal Re-
tirement Thrift Investment Board.

Responsibilities.

§104.6

(3) Monitor compliance with 38 U.S.C.
chapter 43 and this part.

(4) Publish in the FEDERAL REGISTER,
DoD policies and procedures estab-
lished to implement 38 U.S.C. chapter
43.

(b) The Secretaries of the Military
Departments and the Commandant of
the Coast Guard shall establish proce-
dures to:

(1) Ensure compliance with this part.

(2) Inform Service members who are
covered by the provisions of 38 U.S.C.
chapter 43 and individuals who apply
for uniformed service of the provisions
of 38 U.S.C. chapter 43 as implemented
by this part.

(3) Provide available documentation,
upon request from a Service member or
former Service member, that can be
used to establish reemployment rights
of the individual.

(4) Specify, as required, and docu-
ment those periods of active duty that
are exempt from the 5-year cumulative
service limitation that a Service mem-
ber may be absent from a position of
civilian employment while retaining
reemployment rights.

(5) Provide assistance to Service
members and former Service members
who are covered by the provisions of 38
U.S.C. chapter 43, and individuals who
apply for uniformed service in exer-
cising employment and reemployment
rights.

(6) Provide assistance, as appro-
priate, to civilian employers of Service
members who are covered by the provi-
sions of 38 U.S.C. chapter 43 and indi-
viduals who apply for uniformed serv-
ice.

(7) Cooperate with the DoL in dis-
charging its responsibilities to assist
persons with employment and reem-
ployment rights and benefits.

(8) Cooperate with OPM in carrying
out its placement responsibilities
under 38 U.S.C. chapter 43.

§104.6 Procedures.

The Secretaries of the Military De-
partments and the Commandant of the
Coast Guard shall:

(@) Inform individuals who apply for
uniformed service and members of a
Reserve component who perform or
participate on a voluntary or involun-
tary basis in active duty, active duty
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for special work, initial active duty for
training, active duty for training, inac-
tive duty training, annual training and
full-time National Guard duty, of their
employment and reemployment rights,
benefits, and obligations as provided
under 38 U.S.C. chapter 43 and de-
scribed in Appendix A of this part.
Other appropriate materials may be
used to supplement the information
contained in Appendix A of this part.

(1) Persons who apply for uniformed
service shall be advised that DoD
strongly encourages applicants to pro-
vide advance notice in writing to their
civilian employers of pending uni-
formed service or any absence for the
purpose of an examination to deter-
mine the person’s fitness to perform
uniformed service. Providing written
advance notice is preferable to verbal
advance notice since it is easier to es-
tablish that this basic prerequisite to
retaining reemployment rights was ful-
filled. Regardless of the means of pro-
viding advance notice, whether verbal
or written, it should be provided as
early as practicable.

(2) Annually and whenever called to
duty for a contingency operation, ad-
vise Service members who are partici-
pating in a Reserve component of:

(i) The requirement to provide ad-
vance written or verbal notice to their
civilian employers for each period of
military training, active and inactive
duty, or full-time National Guard duty.

(A) Reserve component members
shall be advised that DoD strongly en-
courages that they provide advance no-
tice to their civilian employers in writ-
ing for each period of pending uni-
formed service. Providing written ad-
vance notice is preferable to verbal ad-
vance notice since it easily establishes
that this prerequisite to retaining re-
employment rights was fulfilled.

(B) Regardless of the means of pro-
viding advance notice, whether written
or verbal, it should be provided as early
as practicable. DoD strongly rec-
ommends that advance notice to civil-
ian employers be provided at least 30
days prior to departure for uniformed
service when it is feasible to do so.

(C) The advance notice requirement
can be met by providing the employer
with a copy of the unit annual training
schedule or preparing a standardized
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letter. The sample employer notifica-
tion letter in Appendix B of this part
may be used for this purpose.

(if) The 5-year cumulative limit on
absences from their civilian employ-
ment due to uniformed service and ex-
emptions to that limit.

(iii) The requirements for reporting
or submitting application to return to
their position of civilian employment.

(iv) Their general reemployment
rights and benefits.

(v) The option for continuing em-
ployer provided health care, if the em-
ployer provides such a benefit.

(vi) The opportunity to use accrued
leave in order to perform uniformed
service.

(vii) Who they may contact to obtain
assistance with employment and reem-
ployment questions and problems.

(b) Inform Service members who are
covered by the provisions of 38 U.S.C.
Chapter 43, upon completion of an ex-
tended period of active duty and before
separation from active duty of their
employment and reemployment rights,
benefits, and obligations as provided
under 38 U.S.C. Chapter 43. This shall,
as a minimum, include notification and
reporting requirements for returning
to employment with their civilian em-
ployer. While Appendix A of this part
provides the necessary information to
satisfy this requirement, other appro-
priate materials may be used to supple-
ment this information.

(c) Issue orders that span the entire
period of service when ordering a mem-
ber of the National Guard or Reserve to
active duty for a mission or require-
ment. Order modifications shall be ini-
tiated, as required, to ensure contin-
uous active duty should the period re-
quired to complete the mission or re-
quirement change.

(d) Document the length of a Service
member’s initial period of military
service obligation performed on active
duty.

(e) Determine and certify in writing
those additional training requirements
not already exempt for the 5-year cu-
mulative service limit which are nec-
essary for the professional develop-
ment, or skill training or retraining for
members of the National Guard or Re-
serve. Once the Secretary concerned
certifies those training requirements,
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performance of uniformed service to
complete a certified training require-
ment is exempt from the 5-year cumu-
lative service limit.

(f) Determine those periods of active
duty when a Service member is ordered
to, or retained on, active duty (other
than for training) under any provision
of law because of a war or national
emergency declared by the President or
Congress. If the purpose of the order to,
or retention on, active duty is for the
direct or indirect support of the war or
national emergency, then the orders of
the Service member should be so anno-
tated, since that period of service is ex-
empt from the 5-year cumulative serv-
ice limit established in 38 U.S.C. Chap-
ter 43.

(g) Determine those periods of active
duty performed by a member of the Na-
tional Guard or Reserve that are des-
ignated by the Secretary concerned as
a critical mission or critical require-
ment, and for that reason are exempt
form the b5-year cumulative service
limit. The authority for determining
what constitutes a critical mission or
requirement shall not be delegated
below the Assistant Secretary level or
the Commandant of the Coast Guard.
The designation of a critical require-
ment to gain the necessary experience
to qualify for key senior leadership po-
sitions shall be used judiciously, and
the necessary experience and projected
key leadership positions fully docu-
mented. This authority shall not be
used to grant exemptions to avoid the
cumulative 5-year service limit estab-
lished by 38 U.S.C. Chapter 43 or to ex-
tend individuals in repeated statutory
tours. The Assistant Secretary of De-
fense for Reserve Affairs shall be noti-
fied in writing of all occasions in which
a Service member is granted more than
one exemption for a critical require-
ment when the additional exemption(s)
extend the Service member beyond the
5-year cumulative service limit estab-
lished in 38 U.S.C. Chapter 43.

(h) When appropriate, ensure that or-
ders to active duty or orders retaining
members on active duty specify the
statutory or Secretarial authority for
those orders when such authority
meets one or more of the exemptions
from the b5-year cumulative service
limit provided in 38 U.S.C. Chapter 43.

§104.6

If circumstances arise that prevent
placing this authority on the orders,
the authority shall be included in a
separation document and retained in
the Service member’s personnel file.

(i) Ensure that appropriate docu-
ments verifying any period of service
exempt from the 5-year cumulative
service limit are place in the Service
member’s personnel record or other ap-
propriate record.

() Document those circumstances
that prevent a Service member from
providing advance notification of uni-
formed service to a civilian employer
because of military necessity or when
advance notification is otherwise im-
possible or unreasonable, as defined in
§104.3.

(k) Designate those officers, as de-
fined in §104.3, who are authorized by
the Secretary concerned to provide ad-
vance notification of service to a civil-
ian employer on behalf of a Service
member or applicant for uniformed
service.

(I) Provide documentation, upon re-
quest from a Service member or former
Service member, that may be used to
satisfy the Service member’s entitle-
ment to statutory reemployment
rights and benefits. Appropriate docu-
mentation may include, as necessary:

(1) The inclusive dates of the initial
period of military service obligation
performed on active duty.

(2) Any period of service during
which a Service member was required
to serve because he or she was unable
to obtain a release from active duty
though no fault of the Service member.

(3) The cumulative length of all peri-
ods of active duty performed.

(4) The authority under which a Serv-
ice member was ordered to active duty
when such service was exempt from the
5-year cumulative service limit.

(5) The date the Service member was
last released from active duty, active
duty for special work, initial active
duty for training, active duty for train-
ing, inactive duty training, annual
training or full-time National Guard
duty. This documentation establishes
the timeliness of reporting to, or sub-
mitting application to return to, a po-
sition of civilian employment.

(6) Whether service requirements pre-
vent providing a civilian employer
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with advance notification of pending
service.

(7) That the Service member’s enti-
tlement to reemployment benefits has
not been terminated because of the
character of service as provided in 38
U.S.C. 4304.

(8) When appropriate, a statement
that sufficient documentation does not
exist.

(m) Establish a central point of con-
tact at a headquarters or regional com-
mand who can render assistance to ac-
tive duty Service members and appli-
cants for uniformed service about em-
ployment and reemployment rights,
benefits and obligations.

(n) Establish points of contact in
each Reserve component headquarters
or Reserve regional command, and each
National Guard State headquarters
who can render assistance to:

(1) Members of the National Guard or
Reserve about employment and reem-
ployment rights, benefits and obliga-
tions.

(2) Employers of National Guard and
Reserve members about duty or train-
ing requirements arising from a mem-
ber’s uniformed service or service obli-
gation.

(o) A designated Reserve component
representative shall consider, and ac-
commodate when it does not conflict
with military requirements, a request
from a civilian employer of a National
Guard and Reserve member to adjust a
Service member’s absence from civilian
employment due to uniformed service
when such service has an adverse im-
pact on the employer. The representa-
tive may make arrangements other
than adjusting the period of absence to
accommodate such a request when it
serves the best interest of the military
and is reasonable to do so.

APPENDIX A TO PART 104—CIVILIAN EM-
PLOYMENT AND REEMPLOYMENT
RIGHTS, BENEFITS AND OBLIGATIONS
FOR APPLICANTS FOR, AND SERVICE
MEMBERS AND FORMER SERVICE
MEMBERS OF THE UNIFORMED SERV-
ICES

A. SCOPE OF COVERAGE

1. The Uniformed Services Employment
and Reemployment Rights Act (USERRA)
which is codified in 38 U.S.C. Chapter 43 pro-
vides protection to anyone absent from a po-
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sition of civilian employment because of uni-
formed service if:

a. Advance written or verbal notice was
given to the civilian employer.

(1) Advance notice is not required if pre-
cluded by military necessity, or is otherwise
unreasonable or impossible.

(2) DoD strongly encourages Service mem-
bers and or applicants for service to provide
advance notice to their civilian employer in
writing for each period of pending uniformed
service. Providing written advance notice is
preferable to verbal advance notice since it
easily establishes that this prerequisite to
retaining reemployment rights was fulfilled.
Regardless of the means of providing ad-
vance notice, whether written or verbal, it
should be provided as early as practicable.
Also, DoD strongly recommends that Re-
serve component members provide advance
notice to their civilian employers at least 30
days in advance when it is feasible to do so.
The advance notice requirement can be met
by providing the employer with a copy of the
unit annual training schedule or preparing a
standardized letter. The sample employer
notification letter in Appendix B of this part
may be used for this purpose;

b. The cumulative length of absences does
not exceed 5 years;

c. The individual reports to, or submits an
application for reemployment, within the
specified period based on duration of services
as described in section D of this Appendix;
and,

d. The person’s character of service was
not disqualifying as described in paragraphs
A.2.d. and e. of this appendix.

2. A civilian employer is not required to re-
employ a person if:

a. The civilian employment was for a brief,
non-recurrent period and there was no rea-
sonable expectation that the employment
would continue indefinitely or for a signifi-
cant period.

b. The employer’s circumstances have so
changed as to make reemployment impos-
sible or unreasonable.

c. The reemployment imposes an undue
hardship on the employer in the case of an
individual who:

(1) Has incurred a service connected dis-
ability; or,

(2) Is not qualified for the escalator posi-
tion or the position last held, and cannot be-
come qualified for any other position of less-
er status and pay after a reasonable effort by
the employer to qualify the person for such
positions.

d. The Service member or former Service
member was separated from a uniformed
service with a dishonorable or bad conduct
discharge, or separated from a uniformed
service under other than honorable condi-
tions.

e. An officer dismissed from any Armed
Force or dropped from the rolls of any
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Armed Force as prescribed under 10 U.S.C.
1161.

f. The cumulative length of service exceeds
five years and no portion of the cumulative
five years of uniformed service falls within
the exceptions described in section C. of this
Appendix.

g. An employer asserting that he or she is
not required to reemploy an individual be-
cause the employment was for a brief, non-
recurrent period, or reemployment is impos-
sible or unreasonable, or reemployment im-
poses an undue hardship on the employer,
that employer has the burden of proving his
or her assertion.

3. Entitlement to protection under 38
U.S.C. Chapter 43 does not depend on the
timing, frequency, and duration of training
or uniformed service.

B. PROHIBITION AGAINST DISCRIMINATION AND
ACTS OF REPRISAL

1. A person who is a member of, applies to
be a member of, has performed, applies to
perform, or has an obligation to perform
service in a uniformed service shall not be
denied initial employment, reemployment,
retention in employment, promotion, or any
employment benefit by an employer on the
basis of that membership, an application for
membership, performance of service, or an
obligation for service in the uniformed serv-
ices.

2. A person, including a non-Service mem-
ber, shall not be subject to employment dis-
crimination or any adverse employment ac-
tion because he or she has taken an action to
enforce a protection afforded a Service mem-
ber, has testified or made a statement in or
in connection with any proceeding con-
cerning employment and reemployment
rights of a service member, has assisted or
participated in an investigation, or has oth-
erwise exercised any right provided by 38
U.S.C. Chapter 43.

3. An employer shall be considered to have
engaged in an act of discrimination if an in-
dividual’s membership, application for mem-
bership, service, application for service, or
obligation for service in the uniformed serv-
ices is a motivating factor in the employer’s
action, unless the employer can prove that
the action would have been taken in the ab-
sence of such membership, application for
membership, performance of service, applica-
tion for service or obligation.

C. EXCEPTIONS TO THE MAXIMUM PERIOD OF
SERVICE FOR COVERAGE

In order to retain reemployment rights and
benefits provided by 38 U.S.C. Chapter 43, the
cumulative length of absences from the same
employer cannot exceed 5 years. Not counted
toward this limit is:

1. Service beyond 5 years if required to
complete an initial service obligation;
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2. Service during which an individual was
unable to obtain release orders before the ex-
piration of the 5-year cumulative service
limit through no fault of his or her own;

3. Inactive duty training; annual training;
ordered to active duty for unsatisfactory
participation; active duty by National
Guardsmen for encampments, maneuvers,
field operations or coastal defense; or to ful-
fill additional training requirements, as de-
termined by the Secretary concerned, for
professional skill development, or to com-
plete skill training or retraining;

4. Involuntary order or call to active duty,
or retention on active duty;

5. Ordered to or retained on active duty
during a war or national emergency declared
by the President or Congress;

6. Ordered to active duty in support of an
operational mission for which personnel have
been involuntarily called to active duty;

7. Performing service in support of a crit-
ical mission or requirement, as determined
by the Secretary concerned;

8. Performing service in the National
Guard when ordered to active duty by the
President to suppress an insurrection or re-
bellion, repel an invasion, or execute laws of
the United States; and,

9. Voluntary recall to active duty of re-
tired regular Coast Guard officers or retired
enlisted Coast Guard members.

D. APPLICATIONS FOR REEMPLOYMENT

1. For service of 30 days or less, or for an
absence for an examination to determine the
individual’s fitness to perform uniformed
service, the Service member or applicant
must report to work not later than the be-
ginning of the first full regularly scheduled
work period on the first full calendar day fol-
lowing the completion of service or the ex-
amination, after allowing for an eight hour
rest period following safe transportation to
his or her residence.

2. For service of 31 days or more but less
that 181 days, the Service member must sub-
mit an application for reemployment not
later than 14 days after completion of serv-
ice, or by the next full calendar day when
submitting an application within the 14 day
limit was impossible or unreasonable
through no fault of the Service member.

3. For service of 181 days or more, the Serv-
ice member must submit an application for
reemployment not later than 90 days after
the completion of service.

4. If hospitalized or convalescing from an
illness or injury incurred or aggravated dur-
ing service, the Service member must, at the
end of the period necessary for recovery, fol-
low the same procedures, based on length of
service, as described in sections D.1. through
D.3. of this appendix. The period of hos-
pitalization or convalescence may not nor-
mally exceed 2 years.
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5. Anyone who fails to report or apply for
reemployment within the specified period
shall not automatically forfeit entitlement
to reemployment rights and benefits, but is
subject to the rules of conduct, established
policies, general practices of the employer
pertaining to explanations and discipline be-
cause of an absence from scheduled work.

E. DOCUMENTATION UPON RETURN

1. If service is for 31 days or more, a Serv-
ice member must provide documentation,
upon request from the employer, that estab-
lishes:

a. He or she made application to return to
work within the prescribed time period;

b. He or she has not exceeded the 5-year cu-
mulative service limit; and

c. His or her reemployment rights were not
terminated because of character of service as
described in paragraphs A.2.d. and e. of this
appendix.

2. Failure to provide documentation can-
not serve as a basis for denying reemploy-
ment to the Service member, former Service
member, or applicant if documentation does
not exist or is not readily available at the
time of the employer’s request. However, if
after reemployment, documentation becomes
available that establishes that the Service
member or former Service member does not
meet one or more of the requirements con-
tained in section E.1. of this appendix, the
employer may immediately terminate the
employment.

F. POSITION TO WHICH ENTITLED UPON
REEMPLOYMENT

1. Reemployment position for service of 90
days or less:

a. The position the person would have at-
tained if continuously employed (the ‘‘esca-
lator’ position) and if qualified to perform
the duties; or,

b. The position in which the person was
employed in when he or she departed for uni-
formed service, but only if the person is not
qualified to perform the duties of the esca-
lator position, despite the employer’s reason-
able efforts to qualify the person for the es-
calator position.

2. Reemployment position for service of 91
days or more:

a. The escalator position, or a position of
like seniority, status and pay, the duties of
which the person is qualified to perform; or,

b. The position in which the person was
employed in when he or she departed for uni-
formed service or a position of like seniority,
status and pay, the duties of which the per-
son is qualified to perform, but only if the
person is not qualified to perform the duties
of the escalator position after the employer
has made a reasonable effort to qualify the
person for the escalator position.
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3. If a person cannot become qualified,
after reasonable efforts by the employer to
qualify the person, for either the escalator
position or the position formerly occupied by
the employee as provided in sections F.1. and
F.2. of this appendix, for any reason (other
than disability), the person must be em-
ployed in any other position of lesser status
and pay that the person is qualified to per-
form, with full seniority.

G. POSITION TO WHICH ENTITLED IF DISABLED

If a person who is disabled because of serv-
ice cannot (after reasonable efforts by the
employer to accommodate the disability) be
employed in the escalator position, he or she
must be reemployed:

1. In any other position that is equivalent
to the escalator position in terms of senior-
ity, status, and pay that the person is quali-
fied or can become qualified to perform with
reasonable efforts by the employer; or,

2. In a position, consistent with the per-
son’s disability, that is the nearest approxi-
mation to the position in terms of seniority,
status, and pay to the escalator or equiva-
lent position.

H. REEMPLOYMENT BY THE FEDERAL
GOVERNMENT

1. A person who was employed by a Federal
Executive Agency when he or she departed
for uniformed service must be reemployed
using the same order of priorities as pre-
scribed in sections F. and G. of this appendix
as appropriate. If the Director of OPM deter-
mines that the Federal Executive Agency
that employed the person no longer exists
and the functions have not been transferred
to another Federal Executive Agency, or it is
impossible or unreasonable for the agency to
reemploy the person, the Director of OPM
shall identify a position of like seniority,
status, and pay at another Federal Executive
Agency that satisfies the reemployment cri-
teria established for private sector employ-
ers, sections F. and G. of this appendix, and
for which the person is qualified and ensure
that the person is offered such position.

2. If a person was employed by the Judicial
Branch or the Legislative Branch of the Fed-
eral Government when he or she departed for
uniformed service, and the employer deter-
mines that it is impossible or unreasonable
to reemploy the person, the Director of OPM
shall, upon application by the person, ensure
that an offer of employment in a Federal Ex-
ecutive Agency is made.

3. If the Adjutant General of a State deter-
mines that it is impossible or unreasonable
to reemploy a person who was employed as a
National Guard technician, the Director of
OPM shall, upon application by the person,
ensure that an offer of employment in a Fed-
eral Executive Agency is made.
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I. REEMPLOYMENT BY CERTAIN FEDERAL
AGENCIES

1. The heads of the Federal Bureau of In-
vestigation, the Central Intelligence Agency,
the Defense Intelligence Agency, the Na-
tional Imagery and Mapping Agency, the Na-
tional Security Agency, and, as determined
by the President, any Executive Agency or
unit thereof, the principal function of which
is to conduct foreign intelligence or counter-
intelligence activities, shall prescribe proce-
dures for reemployment rights for their
agency that are similar to those prescribed
for private and other Federal agencies.

2. If an appropriate officer of an agency re-
ferred to in subsection 1.1. of this appendix
determines that reemployment of a person
who was an employee of that agency when he
or she departed for uniformed service is im-
possible or unreasonable, the agency shall
notify the person and the Director of OPM.
The Director of OPM shall, upon application
by that person, ensure that the person is of-
fered employment in a position in a Federal
Executive Agency.

J. GENERAL RIGHTS AND BENEFITS

1. A person who is reemployed under 38
U.S.C. Chapter 43 is entitled to the seniority,
and other rights and benefits determined by
seniority that the person had upon com-
mencing uniformed service, and any addi-
tional seniority, and rights and benefits he
or she would have attained if continuously
employed.

2. A person who is absent by reason of uni-
formed service shall be deemed to be on fur-
lough or leave of absence from his or her ci-
vilian employer and is entitled to such other
rights and benefits not determined by senior-
ity as generally provided by the employer to
employees on furlough or leave of absence
having similar seniority, status and pay who
are also on furlough or leave of absence, as
provided under a contract, policy, agree-
ment, practice or plan in effect during the
Service member’s absence because of uni-
formed service.

3. The individual may be required to pay
the employee cost, if any, of any funded ben-
efit continued to the same extent other em-
ployees on furlough or leave of absence are
required to pay.

K. LOss OF RIGHTS AND BENEFITS

If, after being advised by his or her em-
ployer of the specific rights and benefits to
be lost, a Service member, former Service
member or applicant of uniformed service
knowingly provided written notice of intent
not to seek reemployment after completion
of uniformed service, he or she is no longer
entitled to any non-seniority based rights
and benefits. This includes all non-seniority
based rights and benefits provided under any
contract, plan, agreement, or policy in effect
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at the time of entry into uniformed service
or established while performing such service,
and are generally provided by the employer
to employees having similar seniority, sta-
tus and pay who are on furlough or leave of
absence.

L. RETENTION RIGHTS

A person who is reemployed following uni-
formed service cannot be discharged from
employment, except for cause:

1. Within 1 year after the date of reemploy-
ment if that person’s service was 181 days or
more; or,

2. Within 180 days after the date of reem-
ployment if such service was 31 days or more
but less than 181 days.

M. ACCRUED LEAVE

During any period of uniformed service, a
person may, upon request, use any vacation,
annual leave, or similar leave with pay ac-
crued before the commencement of that pe-
riod of service.

N. HEALTH PLANS

An employer who provides employee health
plan coverage, including group health plans,
must allow the Service member to elect to
continue personal coverage, and coverage for
his or her dependents under the following
circumstances:

1. The maximum period of coverage of a
person and the person’s dependents under
such an election shall be the lesser of:

a. The 18 month period beginning on the
date on which the person’s absence begins; or

b. The day after the date on which the per-
son was required to apply for or return to a
position or employment as specified in sec-
tion D. of this appendix, and fails to do so.

2. A person who elects to continue health
plan coverage may be required to pay up to
102 percent of the full premium under the
plan, except a person on active duty for 30
days or less cannot be required to pay more
than the employee’s share, if any, for the
coverage.

3. An exclusion or waiting period may not
be imposed in connection with the reinstate-
ment of coverage upon reemployment if one
would not have been imposed had coverage
not been terminated because of service. How-
ever, an exclusion or waiting period may be
imposed for coverage of any illness or injury
determined by the Secretary of Veterans Af-
fairs to have been incurred in, or aggravated
during, the performance of uniformed serv-
ice.

O. EMPLOYEE PENSION BENEFIT PLANS

1. This section applies to individuals whose
pension benefits are not provided by the Fed-
eral Employees’ Retirement System (FERS)
or the Civil Service Retirement System
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(CSRS), or a right provided under any Fed-
eral or State law governing pension benefits
for governmental employees.

2. A person reemployed after uniformed
service shall be treated as if no break in
service occurred with the employer(s) main-
taining the employee’s pension benefit plan.
Each period of uniformed service, upon reem-
ployment, shall be deemed to constitute
service with the employer(s) for the purpose
of determining the nonforfeitability of ac-
crued benefits and accrual of benefits.

3. An employer reemploying a Service
member or former Service member under 38
U.S.C. Chapter 43 is liable to the plan for
funding any obligation attributable to the
employer of the employee’s pension benefit
plan that would have been paid to the plan
on behalf of that employee but for his or her
absence during a period of uniformed service.

4. Upon reemployment, a person has three
times the period of military service, but not
to exceed five years after reemployment,
within which to contribute the amount he or
she would have contributed to the pension
benefit plan if he or she had not been absent
for uniformed service. He or she is entitled
to accrued benefits of the pension plan that
are contingent on the making of, or are de-
rived from, employee contributions or elec-
tive deferrals only to the extent the person
makes payment to the plan.

P. FEDERAL EMPLOYEES’ RETIREMENT SYSTEM
(FERS)

1. Federal employees enrolled in FERS who
are reemployed with the Government are al-
lowed to make up contributions to the Thrift
Savings Fund over a period specified by the
employee. However, the makeup period may
not be shorter than two times nor longer
than four times the period of absence for uni-
formed service.

2. Employees covered by the FERS are en-
titled to have contributions made to the
Thrift Savings Fund on their behalf by the
employing agency for their period of absence
in an amount equal to one percent of the em-
ployee’s basic pay. If an employee covered by
FERS makes contributions, the employing
agency must make matching contributions
on the employee’s behalf.

3. The employee shall be credited with a
period of civilian service equal to the period
of uniformed service, and the employee may
elect, for certain purposes, to have his or her
separation treated as if it had never oc-
curred.

4. This benefit applies to any employee
whose release from uniformed service, dis-
charge from hospitalization, or other similar
event make him or her eligible to seek reem-
ployment under 38 U.S.C. Chapter 43 on or
after August 2, 1990.

5. Additional information about Thrift
Saving Plan (TSP) benefits is available in
TSP Bulletins 95-13 and 95-20. A fact sheet is
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included in TSP Bulletin 95-20 which de-
scribes benefits and procedures for eligible
employees. Eligible employees should con-
tact their personnel office for information
and assistance.

Q. CIVIL SERVICE RETIREMENT SYSTEM
(CSRS)

1. Employees covered by CSRS may make
up contributions to the TSP, as in section
P.1. of this appendix. However, no employer
contributions are made to the TSP account
of CSRS employees.

2. This benefit applies to any employee
whose release from uniformed service, dis-
charge from hospitalization, or other similar
event makes him or her eligible to seek re-
employment under 38 U.S.C. Chapter 43 on or
after August 2, 1990.

3. Additional information about TSP bene-
fits is available in TSP Bulletins 95-13 and
95-20. A fact sheet is included in TSP Bul-
letin 95-20 which describes benefits and pro-
cedures for eligible employees. Eligible em-
ployees should contact their personnel office
for information and assistance.

R. INFORMATION AND ASSISTANCE

Information and informal assistance con-
cerning civilian employment and reemploy-
ment is available through the National Com-
mittee for Employer Support of the Guard
and Reserve (NCESGR). NCESGR representa-
tives can be contacted by calling 1-800-336-
4590.

S. ASSISTANCE IN ASSERTING CLAIMS

1. A person may file a complaint with the
Secretary of Labor if an employer, including
any Federal Executive Agency or OPM, has
failed or refused, or is about to fail or refuse,
to comply with employment or reemploy-
ment rights and benefits. The complaint
must be in writing, and include the name
and address of the employer, and a summary
of the allegation(s).

2. The Secretary of Labor shall investigate
each complaint and, if it is determined that
the allegation(s) occurred, make reasonable
efforts to ensure compliance. If these efforts
are unsuccessful, the Secretary of Labor
shall notify the complainant of the results
and advise the complainant of his or her en-
titlement to pursue enforcement.

3. The Secretary of Labor shall, upon re-
quest, provide technical assistance to a
claimant and, when appropriate, to the
claimant’s employer.

T. ENFORCEMENT

1. State or Private Employers.

a. A person may request that the Secretary
of Labor refer a complaint to the Depart-
ment of Justice. If the Department of Jus-
tice is reasonably satisfied that the person is
entitled to the rights or benefits sought, the
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Department of Justice may appear on behalf
of, and act as attorney for, the complainant,
and commence an action for appropriate re-
lief, or the individual may commence an ac-
tion on his or her own behalf in the appro-
priate Federal district court.

b. The district court hearing the complaint
can require the employer to:

(1) Comply with the law;

(2) Compensate the person for any loss of
wages or benefits suffered; and

(3) If the court determines that the em-
ployer willfully failed to comply with the
law, pay the person an amount equal to the
amount of lost wages or benefits as lig-
uidated damages.

c. A person may file a private suit against
an employer without the Secretary of La-
bor’s assistance if he or she:

(1) Has chosen not to seek the Secretary’s
assistance;

(2) Has chosen not to request that the Sec-
retary refer the complaint to the Depart-
ment of Justice; or

(3) Has refused the Department of Justice’s
representation of his or her complaint.

d. No fees or court costs shall be charged
or taxed against any person filing a claim.
The court may award the person who pre-
vails reasonable attorney fees, expert wit-
ness fees, and other litigation expenses.

2. Federal Government as the Employer.

a. The same general enforcement proce-
dures established for private employers are
applied to Federal Executive Agencies as an
employer; however, if unable to resolve the
complaint, the Secretary of Labor shall refer
the complaint to the Office of Special Coun-
sel, which shall represent the individual in a
hearing before the Merit Systems Protection
Board if reasonably satisfied that the indi-
vidual is entitled to the rights and benefits
sought. The claimant also has the option of
directly filing a complaint with the Merit
Systems Protection Board on his or her own
behalf.

b. A person who is adversely affected or ag-
grieved by a final order or decision of the
Merit Systems Protection Board may peti-
tion the United States Court of Appeals for
the Federal Circuit to review the final order
or decision.

3. Federal Intelligence Agency as the Em-
ployer. An individual employed by a Federal
Intelligence Agency listed in subparagraph
1.1. of this appendix, may submit a claim to
the inspector general of the agency.

APPENDIX B TO PART 104—SAMPLE EM-
PLOYER NOTIFICATION OF UNIFORMED
SERVICE

This is to inform you that (insert applicant
or Service member’s name) must report for
military training or duty on (insert date).
My last period of work will be on (insert
date), which will allow me sufficient time to

§105.3

report for military duty. | will be absent
from my position of civilian employment for
approximately (enter expected duration of
duty as specified on your orders, and include
the applicable period you have to return or
submit notification of your return to work)
while performing military training or duty
unless extended by competent military au-
thority or delayed by circumstances beyond
my control. | otherwise expect to return to
work on (insert date).

Signature and date

Employer acknowledgment and date

PART 105—EMPLOYMENT AND
VOLUNTEER WORK OF SPOUSES
OF MILITARY PERSONNEL

Sec.
105.1
105.2
105.3
105.4

Purpose.

Applicability.

Definitions.

Policy.

105.5 Responsibilities.

105.6 Effective date and implementation.

AUTHORITY: 10 U.S.C. 113 note.

SOURCE: 53 FR 15205, Apr. 28, 1988, unless
otherwise noted.

§105.1 Purpose.

This part implements Pub. L. 100-180
and reissues Secretary of Defense
Memorandum for Secretaries of the
Military Departments, ‘“‘Employment
of Spouses of Members of the Armed
Forces,”” October 22, 1987 and Secretary
of Defense Memorandum for Secre-
taries of the Military Departments,
“Employment of Spouses of Members
of the Armed Forces,” December 30,
1987.

§105.2 Applicability.

This part applies to the Office of the
Secretary of Defense (OSD), the Mili-
tary Departments (including their Na-
tional Guard and Reserve components),
the Organization of the Joint Chiefs of
Staff (OJCS), the Unified and Specified
Commands, the Defense Agencies, and
the DoD Field Activities (hereafter re-
ferred to as ““DoD Components’’).

§105.3 Definitions.

DoD official. Any commander, super-
visor, or other military or civilian offi-
cial of a DoD Component.
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