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Subpart A—Introduction

§203.11 Purpose.

This part prescribes administrative
policies, guidance, and operating proce-
dures for natural disaster preparedness,
response, and recovery activities of the
United States Army Corps of Engi-
neers.

§203.12 Authority.

Section 5 of the Flood Control Act of
1941, as amended, (33 U.S.C. 701n) (69
Stat. 186), commonly and hereinafter
referred to as Public Law 84-99, author-
izes an emergency fund to be expended
at the discretion of the Chief of Engi-
neers for: preparation for natural disas-
ters; flood fighting and rescue oper-
ations; repair or restoration of flood
control works threatened, damaged, or
destroyed by flood, or nonstructural al-
ternatives thereto; emergency protec-
tion of federally authorized hurricane
or shore protection projects which are
threatened, when such protection is
warranted to protect against imminent
and substantial loss to life and prop-
erty; and repair and restoration of fed-
erally authorized hurricane or shore
protection projects damaged or de-
stroyed by wind, wave, or water of
other than ordinary nature. The law
includes provision of emergency sup-
plies of clean water when a contami-
nated source threatens the public
health and welfare of a locality, and
activities necessary to protect life and
improved property from a threat re-
sulting from a major flood or coastal
storm. This law authorizes the Sec-
retary of the Army (Secretary) to con-
struct wells and to transport water
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within areas determined by the Sec-
retary to be drought-distressed. The
Secretary of the Army has delegated
the authority vested in the Secretary
under Public Law 84-99 through the As-
sistant Secretary of the Army (Civil
Works) to the Chief of Engineers, sub-
ject to such further direction as the
Secretary may provide.

§203.13 Available assistance.

Corps assistance provided under au-
thority of Public Law 84-99 is intended
to be supplemental to State and local
efforts. The principal assistance pro-
grams and activities of the Corps are
described in this section.

(a) Disaster preparedness. Technical
assistance for many types of disasters
is available to State and local inter-
ests. Primary Corps efforts are focused
on technical assistance for, and inspec-
tions of, flood control works, and re-
lated flood fight preparedness and
training activities. Technical assist-
ance for specialized studies, project de-
velopment, and related activities, and
requirements for long term assistance,
are normally beyond the scope of dis-
aster preparedness assistance, and are
appropriately addressed by other Corps
authorities and programs. Subpart B
addresses disaster preparedness respon-
sibilities and activities.

(b) Emergency operations. Emergency
operations, consisting of Flood Re-
sponse (flood fight and rescue oper-
ations) and Post Flood Response assist-
ance, may be provided to supplement
State and local emergency operations
efforts. Subpart C of this part address-
es emergency operations assistance.

(c) Rehabilitation. The Corps may re-
habilitate flood control works damaged
or destroyed by floods and coastal
storms. The Corps Rehabilitation and
Inspection Program (RIP) incorporates
both disaster preparedness activities
and Rehabilitation Assistance. The
RIP consists of a process to inspect
flood control works; a status deter-
mination, i.e., an inspection-based de-
termination of qualification for future
potential Rehabilitation Assistance;
and the provision of Rehabilitation As-
sistance to those projects with Active
status that are damaged in a flood or
coastal storm event. Subpart D ad-
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dresses Rehabilitation Assistance and
the RIP.

(d) Emergency water supplies due to
contaminated water source. The Corps
may provide emergency supplies of
clean water to any locality confronted
with a source of contaminated water
causing, or likely to cause, a substan-
tial threat to the public health and
welfare of the inhabitants of the local-
ity. Subpart E addresses emergency
water supply assistance.

(e) Drought assistance. Corps assist-
ance may be provided to drought-dis-
tressed areas (as declared by the Sec-
retary of the Army or his delegated
nominee) to construct wells and to
transport water for human consump-
tion. Subpart E addresses drought as-
sistance.

(f) Advance Measures. Advance Meas-
ures assistance may be provided to pro-
tect against imminent threats of pre-
dicted, but unusual, floods. Advance
Measures projects must be justified
from an engineering and economic
standpoint, and must be capable of
completion in a timely manner. Ad-
vance Measures assistance may be pro-
vided only to protect against loss of
life and/or significant damages to im-
proved property due to flooding. Sub-
part F of this part addresses Advance
Measures assistance.

§203.14 Responsibilities
eral interests.

of non-Fed-

Non-Federal interests, which include
State, county and local governments;
federally recognized Indian Tribes; and
Alaska Native Corporations, are re-
quired to make full use of their own re-
sources before Federal assistance can
be furnished. The National Guard, as
part of the State’s resources when it is
under State control, must be fully uti-
lized as part of the non-Federal re-
sponse. Non-Federal responsibilities in-
clude the following:

(a) Disaster preparedness. Disaster pre-
paredness is a basic tenet of State and
local responsibility. Disaster prepared-
ness responsibilities of non-Federal in-
terests include:

(1) Operation and maintenance of
flood control works;
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(2) Procurement and stockpiling of
sandbags, pumps, and/or other mate-
rials or equipment that might be need-
ed during flood situations;

(3) Training personnel to operate,
maintain, and patrol projects during
crisis situations, and preparation of
plans to address emergency situations;

(4) Taking those actions necessary
for flood control works to gain and
maintain an Active status in the Corps
Rehabilitation and Inspection Program
(RIP), as detailed in subpart D of this
part; and,

(5) Responsible regulation, manage-
ment, and use of floodplain areas.

(b) Emergency operations. During
emergency operations, non-Federal in-
terests must commit available re-
sources, to include work force, sup-
plies, equipment, and funds. Requests
for Corps emergency operations assist-
ance will be in writing from the appro-
priate State, tribal, or local official.
For flood fight direct assistance and
Post Flood Response assistance, non-
Federal interests must furnish formal
written assurances of local cooperation
by entering into Cooperation Agree-
ments (CA’s), as detailed in subpart G
of this regulation. (For Corps work au-
thorized under Public Law 84-99, the
term ‘“‘Cooperation Agreement’ is used
to differentiate this agreement from a
Project Cooperation Agreement (PCA)
that addresses the original construc-
tion of a project.) Following Flood Re-
sponse or Post Flood Response assist-
ance, it is a non-Federal responsibility
to remove expedient flood control
structures and similar works installed
by the Corps under Public Law 84-99.

(c) Rehabilitation of non-Federal flood
control projects. Prior to Corps rehabili-
tation of non-Federal flood control
projects, non-Federal interests must
furnish formal written assurances of
local cooperation by entering into a
CA, as detailed in subpart G of this
part. Requirements of local participa-
tion include such items as provision of
lands, easements, rights-of-way, reloca-
tions, and suitable borrow and dredged
or excavated material disposal areas
(LERRD’s), applicable cost-sharing,
and costs attributable to deficient and/
or deferred maintenance.

(d) Rehabilitation of Federal flood con-
trol projects. Sponsors of Federal flood
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control projects are usually not re-
quired to furnish written assurances of
local cooperation, if the PCA for the
original construction of the project is
sufficient. (NoTE: The PCA may also be
referred to as a local cooperation
agreement (LCA), cooperation and par-
ticipation agreement (C&P), or similar
terms.) In lieu of a new PCA, the Corps
will notify the sponsor of the sponsor’s
standing requirements, including such
items as LERRD’s, costs attributable
to deficient or deferred maintenance,
removal of temporary works, reloca-
tions, and any cost-sharing require-
ments contained in subpart G of
§203.82. Modifications to the existing
Operation and Maintenance Manual
may be required based on the Rehabili-
tation Assistance required.

(e) Emergency water supplies due to
contaminated water source. Except for
federally recognized Indian Tribes or
Alaska Native Corporations, Non-Fed-
eral interests must first seek emer-
gency water assistance through the
Governor of the affected State. If the
State is unable to provide the needed
assistance, then the Governor or his or
her authorized representative must re-
quest Corps assistance in writing.
Similarly, requests for Corps assist-
ance for Indian Tribes or Alaska Native
Corporations must be submitted in
writing. A CA (see subpart G of this
part) is required prior to assistance
being rendered. Requests for assistance
must include information concerning
the criteria prescribed by subpart E of
this part.

() Drought assistance. Except for fed-
erally recognized Indian Tribes or Alas-
ka Native Corporations, non-Federal
interests must first seek emergency
drinking water assistance through the
Governor of the affected State. Re-
quests for Corps assistance will be in
writing from the Governor or his or her
authorized representative. Similarly,
requests for Corps assistance for Indian
Tribes or Alaska Native Corporations
must be submitted in writing. A CA
(see subpart G of this part) is required
prior to assistance being rendered. As-
sistance can be provided to those
drought-distressed areas (as declared
by the Secretary of the Army) to con-
struct wells and to transport water for
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human consumption. Requests for as-
sistance must include information con-
cerning the criteria prescribed by sub-
part E of this part.

(g) Advance Measures. Advance Meas-
ures assistance should complement the
maximum non-Federal capability. Re-
quests for assistance must be made by
the Governor of the affected State, ex-
cept requests for assistance on tribal
lands held in trust by the United
States, or on lands of the Alaska Na-
tives, may be submitted directly by the
affected Federally recognized Indian
Tribe or Alaska Native Corporation, or
through the regional representative of
the Bureau of Indian Affairs, or
through the Governor of the State in
which the lands are located. A CA (see
subpart G of this part) is required prior
to assistance being rendered. Non-Fed-
eral participation may include either
financial contribution or commitment
of non-Federal physical resources, or
both.

§203.15 Definitions.

The following definitions are applica-
ble throughout this part:

Federal project. A project constructed
by the Corps, and subsequently turned
over to a local sponsor for operations
and maintenance responsibility. This
definition also includes any project
specifically designated as a Federal
project by an Act of Congress.

Flood control project: A project de-
signed and constructed to have appre-
ciable and dependable effects in pre-
venting damage from irregular and un-
usual rises in water level. For a multi-
purpose project, only those components
that are necessary for the flood control
function are considered eligible for Re-
habilitation Assistance.

Governor. All references in part 203 to
the Governor of a State also refer to:
the Governors of United States com-
monwealths, territories, and posses-
sions; and the Mayor of Washington,
D.C.

Hurricane/Shore Protection Project
(HSPP). A flood control project de-
signed and constructed to have appre-
ciable and predictable effects in pre-
venting damage to developed areas
from the 1impacts of hurricanes,
tsunamis, and coastal storms. These ef-
fects are primarily to protect against
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wave action, storm surge, wind, and
the complicating factors of extraor-
dinary high tides. HSPP’s include
projects known as shore protection
projects, shore protection structures,
periodic nourishment projects, shore
enhancement projects, and similar
terms. Components of an HSPP may
include both hard (permanent con-
struction) and soft (sacrificial, i.e.,
sand) features.

Non-Federal project. A project con-
structed with non-Federal funds, or a
project constructed by tribal, State,
local, or private interests, or a compo-
nent of such a project. A project con-
structed under Federal emergency dis-
aster authorities, such as Public Law
84-99 or the Robert T. Stafford Disaster
Relief and Emergency Assistance Act,
as amended (42 U.S.C. 5121, et seq.)
(hereinafter referred to as the Stafford
Act), is a non-Federal project unless it
repairs or replaces an existing Federal
project. Works Progress Administra-
tion (WPA) projects, and projects fund-
ed completely or partially by other
(non-Corps) Federal agencies, are con-
sidered non-Federal projects for the ap-
plication of Public Law 84-99 author-
ity.

Non-Federal sponsor. A non-Federal
sponsor is a public entity that is a le-
gally constituted public body with full
authority and capability to perform
the terms of its agreement as the non-
Federal partner of the Corps for a
project, and able to pay damages, if
necessary, in the event of its failure to
perform. A non-Federal sponsor may be
a State, County, City, Town, Federally
recognized Indian Tribe or tribal orga-
nization, Alaska Native Corporation,
or any political subpart of a State or
group of states that has the legal and
financial authority and capability to
provide the necessary cash contribu-
tions and LERRD’s necessary for the
project.

Repair and rehabilitation. The term
“repair and rehabilitation’ means the
repair or rebuilding of a flood control
structure, after the structure has been
damaged by a flood, hurricane, or
coastal storm, to the level of protec-
tion provided by the structure prior to
the flood, hurricane, or coastal storm.
“Repair and rehabilitation” does not
include improvements (betterments) to
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the structure, nor does ‘‘repair and re-
habilitation’ include any repair or re-
building of a flood control structure
that, in the normal course of usage,
has become structurally unsound and
is no longer fit to provide the level of
protection for which it was designed.

§203.16 Federally recognized Indian
Tribes and the Alaska Native Cor-
porations.

Requests for Public Law 84-99 assist-
ance on tribal lands held in trust by
the United States, or on lands of the
Alaska Natives, may be submitted to
the Corps directly by the affected fed-
erally recognized Indian Tribe or Alas-
ka Native Corporation, or through the
appropriate regional representative of
the Bureau of Indian Affairs, or
through the Governor of the State.

Subpart B—Disaster Preparedness

§203.21 Disaster preparedness respon-
sibilities of non-Federal interests.

Disaster preparedness is a basic tenet
of State and local responsibility. As-
sistance provided under authority of
Public Law 84-99 is intended to be sup-
plemental to the maximum efforts of
State and local interests. Assistance
under Public Law 84-99 will not be pro-
vided when non-Federal interests have
made insufficient efforts to address the
situation for which assistance is re-
quested. Assistance under Public Law
84-99 will not be provided when a re-
quest for such assistance is based en-
tirely on a lack of fiscal resources with
which to address the situation. Non-
Federal interests’ responsibilities are
addressed in detail as follows:

(a) Operation and maintenance of flood
control works. Flood control works
must be operated and maintained by
non-Federal interests. Maintenance in-
cludes both short-term activities (nor-
mally done on an annual cycle, or more
frequently) such as vegetation control
and control of burrowing animals, and
longer term activities such as repair or
replacement of structural components
(e.g., culverts) of the project.

(b) Procurement/stockpiling. Procure-
ment and stockpiling of sandbags,
pumps, and/or other materials or equip-
ment that might be needed during
flood situations is a non-Federal re-
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sponsibility. The Corps is normally a
last resort option for obtaining such
materials. Local interests should re-
quest such materials from State assets
prior to seeking Corps assistance.
Local interests are responsible for re-
imbursing (either in kind or in cash)
the Corps for expendable flood fight
supplies and materials, and returning
items such as pumps. When a flood is of
sufficient magnitude to receive a Staf-
ford Act emergency or disaster declara-
tion, then the District Engineer may
waive reimbursement of expendable
supplies.

(c) Training and plans. Training per-
sonnel to operate, maintain, and patrol
flood control projects during crisis sit-
uations is a non-Federal responsibility.
Specific plans should be developed and
in place to address known problem
areas. For instance, the non-Federal
sponsor of a levee reach prone to boils
should have personnel specifically
trained in flood fighting boils. In addi-
tion, contingency plans must be made
when needed to address short term sit-
uations. For instance, if a culvert
through a levee is being replaced, then
the contingency plan should address all
actions needed should a flood event
occur during the construction period
when levee integrity is lacking.

(d) Corps Rehabilitation and Inspection
Program for Flood Control Works. To be
eligible for Rehabilitation Assistance
under Public Law 84-99, it is a non-Fed-
eral responsibility to take those ac-
tions necessary for flood control works
to gain and maintain an Active status
in the Corps Rehabilitation and Inspec-
tion Program (RIP), as detailed in sub-
part D of this part.

Subpart C—Emergency
Operations

§203.31 Authority.

Emergency operations under Public
Law 84-99 apply to Flood Response and
Post Flood Response activities. Flood
Response activities include flood fight-
ing, rescue operations, and protection
of Corps-constructed hurricane/shore
protection projects. Post Flood Re-
sponse activities include certain lim-
ited activities intended to prevent im-
minent loss of life or significant public
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property, or to protect against signifi-
cant threats to public health and wel-
fare, and are intended to bridge the
time frame between the occurrence of a
disaster and the provision of disaster
relief efforts under authority of The
Stafford Act.

(a) Flood Response. Flood Response
measures are applicable to any flood
control work where assistance is sup-
plemental to tribal, State, and local ef-
forts, except that Corps assistance is
not appropriate to protect flood con-
trol works constructed, previously re-
paired, and/or maintained by other
Federal agencies, where such agencies
have emergency flood fighting author-
ity. Further, Flood Response measures
(except technical assistance) are not
appropriate for flood control works
protecting strictly agricultural lands.
Corps assistance in support of other
Federal agencies, or State and local in-
terests, may include the following:
technical advice and assistance; lend-
ing of flood fight supplies, e.g., sand-
bags, lumber, polyethylene sheeting, or
stone; lending of Corps-owned equip-
ment; hiring of equipment and opera-
tors for flood operations; emergency
contracting; and similar measures.

(b) Post Flood Response. The Corps
may furnish Post Flood Response as-
sistance for a period not to exceed 10
days (the statutory limitation) from
the date of the Governor’s request to
the Federal Emergency Management
Agency for an emergency or disaster
declaration under authority of the
Stafford Act. Requests for Post Flood
Response assistance must be made by
the Governor of the affected State, ex-
cept that requests for assistance on
lands held in trust by the United
States, or on lands of the Alaska Na-
tives, may be submitted directly by the
affected federally recognized Indian
Tribe or Alaska Native Corporation, or
through the appropriate regional rep-
resentative of the Bureau of Indian Af-
fairs, or through the Governor of the
State in which the lands are located.
Assistance from the Corps may include
the following: provision of technical
advice and assistance; cleaning of
drainage channels, bridge openings, or
structures blocked by debris deposited
during a flood event, where the imme-
diate threat of flooding of or damage to
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public facilities has not abated; re-
moval of debris blockages of critical
water supply intakes, sewer outfalls,
etc.; clearance of the minimum
amounts of debris necessary to reopen
critical transportation routes or public
services/facilities; other assistance re-
quired to prevent imminent loss of life
or significant damage to public prop-
erty, or to protect against significant
threats to public health and welfare.
Post Flood Response assistance is sup-
plemental to the maximum efforts of
non-Federal interests.

§203.32

Prior to, during, or immediately fol-
lowing flood or coastal storm activity,
emergency operations may be under-
taken to supplement State and local
activities. Corps assistance is limited
to the preservation of life and prop-
erty, i.e., residential/commercial/indus-
trial developments, and public facili-
ties/services. Direct assistance to indi-
vidual homeowners, individual prop-
erty owners, or businesses is not per-
mitted. Assistance will be temporary
to meet the immediate threat, and is
not intended to provide permanent so-
lutions. All Corps activities will be co-
ordinated with the State Emergency
Management Agency or equivalent. Re-
imbursement of State or local emer-
gency costs is not authorized. The local
assurances required for the provision of
Corps assistance apply only to the
work performed under Public Law 84—
99, and will not prevent State or local
governments from receiving other Fed-
eral assistance for which they are eligi-
ble.

(a) Flood Response. Requests for Corps
assistance will be in writing from the
appropriate requesting official, or his
or her authorized representative. When
time does not permit a written request,
a verbal request from a responsible
tribal, State, or local official will be
accepted, followed by a written con-
firmation.

(1) Corps assistance may include
operational control of flood response
activities, if requested by the respon-
sible tribal, State, or local official.
However, legal responsibility always
remains with the tribal, State, and
local officials.

Policy.
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(2) Corps assistance will be termi-
nated when the flood waters recede
below bankfull, absent a short term
threat (e.g., a significant storm front
expected to arrive within a day or two)
likely to cause additional flooding.

(3) Removal of ice jams is a local re-
sponsibility. Corps technical advice
and assistance, as well as assistance
with flood fight operations, can be pro-
vided to supplement State and local ef-
forts. The Corps will not perform ice
jam blasting operations for local inter-
ests.

(b) Post Flood Response. A written re-
quest from the Governor is required to
receive Corps assistance. Corps assist-
ance will be limited to major floods or
coastal storm disasters resulting in life
threatening situations. The Governor’s
request will include verification that
the Federal Emergency Management
Agency (FEMA) has been requested to
make an emergency or disaster dec-
laration; a statement that the assist-
ance required is beyond the State’s ca-
pability; specific damage locations; and
the extent of Corps assistance required
to supplement State and local efforts.
Corps assistance is limited to 10 days
following receipt of the Governor’s
written request, or on assumption of
activities by State and local interests,
whichever is earlier. After a Governor’s
request has triggered the 10-day period,
subsequent request(s) for additional as-
sistance resulting from the same flood
or coastal storm event will not extend
the 10-day period, or trigger a new 10-
day period. The Corps will deny any
Governor’s request for Post Flood Re-
sponse if it is received subsequent to a
Stafford Act Presidential disaster dec-
laration, or denial of such a declara-
tion. Shoreline or beach erosion dam-
age reduction/prevention actions under
Post Flood Response will normally not
be undertaken unless there is an imme-
diate threat to life or critical public fa-
cilities.

(c) Loan or issue of supplies and equip-
ment. (1) Issuance of Government-
owned equipment or materials to non-
Federal interests is authorized only
after local resources have been fully
committed.

(2) Equipment that is lent will be re-
turned to the Corps immediately after
the flood operation ceases, in a fully
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maintained condition, or with funds to
pay for such maintenance. The Corps
may waive the non-Federal interest’s
responsibility to pay for or perform
maintenance if a Stafford Act Presi-
dential emergency or disaster declara-
tion has already been made for the af-
fected locality, and the waiver is con-
sidered feasible and reasonable.

(3) Expendable supplies that are lent,
such as sandbags, will be replaced in
kind, or paid for by local interests. The
Corps may waive the local interest’s
replacement/payment if a Stafford Act
Presidential disaster declaration has
been made for the affected locality,
and the waiver is considered feasible
and reasonable. All unused expendable
supplies will be returned to the Corps
when the operation is terminated.

Subpart D—Rehabilitation Assist-
ance for Flood Control Works
Damaged by Flood or Coast-
al Storm: The Corps Rehabili-
tation and Inspection Program

§203.41 General.

(a) Authority. Public Law 84-99 au-
thorizes repair and restoration of the
following types of projects to ensure
their continued function:

(1) Flood control projects.

(2) Federally authorized and con-
structed hurricane/shore protection
projects.

(b) Implementation of authority. The
Rehabilitation and Inspection Program
(RIP) implements Public Law 84-99 au-
thority to repair and rehabilitate flood
control projects damaged by floods and
coastal storm events. The RIP consists
of a process to inspect flood control
work; a status determination, i.e., an
inspection-based determination of
qualification for future Rehabilitation
Assistance; and the provision of Reha-
bilitation Assistance to those projects
with Active status that are damaged in
a flood or coastal storm event.

(c) Active status. In order for a flood
control work to be eligible for Reha-
bilitation Assistance, it must be in an
Active status at the time of damage
from a flood or coastal storm event. To
gain an Active status, a non-Federal
flood control work must meet certain
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engineering, maintenance, and quali-
fication criteria, as determined by the
Corps during an Initial Eligibility In-
spection (IEI). To retain an Active sta-
tus, Federal and non-Federal flood con-
trol works must continue to meet in-
spection criteria set by the Corps, as
determined by the Corps during a Con-
tinuing Eligibility Inspection (CEI).
All flood control works not in an Ac-
tive status are considered to be Inac-
tive, regardless of whether or not they
have previously received a Corps in-
spection, or Corps assistance.

(d) Modification of flood control
projects. Modification of a flood control
project to increase the level of protec-
tion, or to provide protection to a larg-
er area, is beyond the scope of Public
Law 84-99 assistance. Such modifica-
tions to Federal projects are normally
accomplished under congressional au-
thorization and appropriation, or under
Continuing Authorities Programs of
the Corps. Such modifications to non-
Federal projects are normally accom-
plished by the non-Federal sponsor and
local interests. Modifications nec-
essary to preserve the structural integ-
rity of an existing non-Federal flood
control project may be funded by the
RIP, but such work must meet the cri-
teria established in §203.47 to be eligi-
ble for funding under Public Law 84-99.

§203.42 Inspection of
flood control works.

(a) Required inspections. The Corps
will conduct inspections of non-Federal
flood control works. These inspections
are IEI's and CEIl’'s. Conduct of IEIl’s
and CEl's will be as provided for in
§203.48.

(1) Corps involvement with any non-
Federal flood control work normally
begins when the sponsor requests an
IEI. The Corps will conduct an IEI to
determine if the flood control work
meets minimum engineering and main-
tenance standards and is capable of
providing the intended degree of flood
protection. An Acceptable or Mini-
mally Acceptable rating (see §203.48) on
the IEI is required to allow the project
to gain an Active status in the RIP.

(2) CEl's are conducted periodically
to ensure that projects Active in the
RIP continue to meet Corps standards,
and to determine if the sponsor’s main-

non-Federal
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tenance program is adequate. A rating
of Acceptable or Minimally Acceptable
(see §203.48) on a CEI is required in
order to retain an Active status in the
RIP.

(b) Advice and reporting. Information
on the results of IElI and CEIl inspec-
tions will be furnished in writing to
non-Federal sponsors, and will be
maintained in Corps district offices.

(1) Non-Federal sponsors will be in-
formed that an IEI rating of Unaccept-
able will cause the flood control work
to remain in an Inactive status, and in-
eligible for Rehabilitation Assistance.

(2) Non-Federal sponsors will be in-
formed that a CEI rating of Unaccept-
able will cause the flood control work
to be placed in an Inactive status, and
ineligible for Rehabilitation Assist-
ance.

(3) Non-Federal sponsors will be in-
formed that maintenance deficiencies
found during CEl's may negatively im-
pact on eligibility of future Rehabilita-
tion Assistance, and the degree of local
cost-sharing participation in any pro-
posed work. Follow-up inspections can
be made by the Corps to monitor
progress in correcting deficiencies
when warranted.

§203.43 Inspection of Federal flood
control works.

(a) Required inspections. A completed
Federal flood control project, or com-
pleted functional portions thereof, is
granted Active status in the RIP upon
transfer of the operation and mainte-
nance of the project (or functional por-
tion thereof) to the non-Federal spon-
sor. Federal flood control works will be
periodically inspected in accordance
with 33 CFR 208.10 and Engineer Regu-
lation (ER) 1130-2-530, Flood Control
Operations and Maintenance Policies.
These periodic inspections of Federal
flood control works are also, for sim-
plicity, known as CEIl's. If a Federal
project is found to be inadequately
maintained on a CEI, then it will be
placed in an Inactive status in the RIP.
[NoTE: This is a separate and distinct
action from project deauthorization,
which is not within the scope of PL 84-
99 activities.] A Federal project will re-
main in an Inactive status until such
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time as an adequate maintenance pro-
gram is restored, and the project is de-
termined by the Corps to be adequately
maintained.

(b) Advice and reporting. Information
on the results of CEI inspections will
be furnished in writing to non-Federal
sponsors, and will be maintained in
Corps district offices. Non-Federal
sponsors will be informed that a CEI
rating of Unacceptable will cause the
flood control work to be placed in an
Inactive status, and not eligible for Re-
habilitation Assistance. Non-Federal
sponsors will be informed that mainte-
nance deficiencies found during CEl’s
may negatively impact on eligibility of
future Rehabilitation Assistance, and
the degree of local cost-sharing partici-
pation in any proposed work. Follow-
up inspections can be made by the
Corps to monitor progress in correcting
deficiencies when warranted.

§203.44 Rehabilitation of non-Federal
flood control works.

(a) Scope of work. The Corps will pro-
vide assistance in the rehabilitation of
non-Federal projects only when repairs
are clearly beyond the normal physical
and financial capabilities of the project
sponsor. The urgency of the work re-
quired will be considered in deter-
mining the sponsor’s capability.

(b) Eligibility for Rehabilitation Assist-
ance. A flood control project is eligible
for Rehabilitation Assistance provided
that the project is in an Active status
at the time of the flood event, the dam-
age was caused by the flood event, the
work can be economically justified,
and the work is not otherwise prohib-
ited by this subpart D.

(c) Work at non-Federal expense. At
the earliest opportunity prior to com-
mencement of or during authorized re-
habilitation work, the Corps will in-
form the project sponsor of any work
that must be accomplished at non-Fed-
eral cost. This includes costs to correct
maintenance deficiencies, and any
modifications that are necessary to
preserve the integrity of the project.

(d) Nonconforming works. Any non-
Federal project constructed or modi-
fied without the appropriate local,
State, tribal, and/or Federal permits,
or waivers thereof, will not be rehabili-
tated under Public Law 84-99.
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(e) Cooperation Agreements. A Co-
operation Agreement is required in ac-
cordance with subpart G of this part.

§203.45 Rehabilitation of Federal
flood control works.

Rehabilitation of Federal flood con-
trol projects will be identical to reha-
bilitation of non-Federal projects
(8§203.44), except for those conditions
contained in subpart G of this part con-
cerning cooperation agreements, when
the original PCA for the Federal
project is sufficient. Additional re-
quirements for Hurricane/Shore Pro-
tection Projects are covered in §203.49.

§203.46 Restrictions.

(a) Restrictions to flood control
works. Flood control works are de-
signed and constructed to have appre-
ciable and dependable protection in
preventing damage from irregular and
unusual rises in water levels. Struc-
tures built primarily for the purposes
of channel alignment, navigation,
recreation, fish and wildlife enhance-
ment, land reclamation, habitat res-
toration, drainage, bank protection, or
erosion protection are generally ineli-
gible for Public Law 84-99 Rehabilita-
tion Assistance.

(b) Non-flood related rehabilitation. Re-
habilitation of flood control structures
damaged by occurrences other than
floods, hurricanes, or coastal storms
will generally not be provided under
Public Law 84-99.

(c) Maintenance and deterioration defi-
ciencies. Rehabilitation under Public
Law 84-99 will not be provided for ei-
ther Federal or non-Federal flood con-
trol projects that, as a result of poor
maintenance or deterioration, require
substantial reconstruction. All defi-
cient or deferred maintenance existing
when flood damage occurs will be ac-
complished by, or at the expense of, the
non-Federal sponsor, either prior to or
concurrently with authorized rehabili-
tation work. When work accomplished
by the Corps corrects deferred or defi-
cient maintenance, the estimated de-
ferred or deficient maintenance cost
will not be included as contributed
non-Federal funds, and will be in addi-
tion to cost-sharing requirements ad-
dressed in §203.82. Failure of project
sponsors to correct deficiencies noted
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during Continuing Eligibility Inspec-
tions may result in ineligibility to re-
ceive Rehabilitation Assistance under
Public Law 84-99.

(d) Economic justification. No flood
control work will be rehabilitated un-
less the work required satisfies Corps
criteria for a favorable benefit-to-cost
ratio, and the construction cost of the
work required exceeds $15,000. Con-
struction costs greater than $15,000 do
not preclude the Corps from making a
determination that the required work
is a maintenance responsibility of the
non-Federal sponsor, and not eligible
for Corps Rehabilitation Assistance.

§203.47 Modifications to non-Federal
flood control works.

Modifications necessary to preserve
the structural integrity of existing
non-Federal projects may be con-
structed at additional Federal and non-
Federal expense in conjunction with
approved rehabilitation work. The ad-
ditional Federal cost will be limited to
not more than one-third of the esti-
mated Federal construction cost of re-
habilitation to preflood level of protec-
tion, or $100,000, whichever is less. The
modification work must be economi-
cally justified. Non-Federal interests
are required to contribute a minimum
of 25% of the total construction costs
of the modification, LERRD’s, and any
additional funds necessary to support
the remaining cost of the modification
beyond what the Corps can provide. En-
gineering and design costs will be at
Corps cost.

(a) Cash contributions. Non-Federal
contributions will be only in cash. In-
kind services are not permitted for
modification work.

(b) Protection of additional areas.
Modifications designed to provide pro-
tection to additional area are not au-
thorized.

§203.48 Inspection guidelines for non-
Federal flood control works.

(a) Intent. The intent of these guide-
lines is to facilitate inspections of the
design, construction, and maintenance
of non-Federal flood control works.
The guidelines are not intended to es-
tablish design standards for non-Fed-
eral flood control works, but to provide
uniform procedures within the Corps
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for conducting required inspections.
The results of these inspections deter-
mine Active status in the RIP, and
thus determine eligibility for Rehabili-
tation Assistance. The contents of this
section are applicable to both IEI’'s and
CEl’s.

(b) Level of detail. Evaluations of non-
Federal flood control works will be
made through on site inspections and
technical analyses by Corps technical
personnel. The level of detail required
in an inspection will be commensurate
with the complexity of the inspected
project, the potential for catastrophic
failure to cause significant loss of life,
the economic benefits of the area pro-
tected, and other special circumstances
that may occur. Technical evaluation
procedures are intended to establish
the general capability of a non-Federal
flood control work to provide reliable
flood protection.

(c) Purposes. The IEI assesses the in-
tegrity and reliability of the flood con-
trol work. In addition, other essential
information required to help determine
the Federal interest in future repairs/
rehabilitation to the flood control
work will be obtained. The IEI will es-
tablish the estimated level of protec-
tion and structural reliability of the
existing flood control work. Subse-
quent CEIl’s will seek to detect changed
project conditions that may have an
impact on the reliability of the flood
protection provided by the flood con-
trol work, to include the level of main-
tenance being performed on the flood
control work.

(d) Inspection components—(1) Hydro-
logic/hydraulic analyses. The level of
protection provided by a non-Federal
flood control work will be evaluated
and expressed in terms of exceedence
frequency (e.g., a 20% chance of a levee
being overtopped in any given year).
These analyses also include an evalua-
tion of existing or needed erosion con-
trol features for portions of a project
that may be threatened by stream
flows, overland flows, or wind gen-
erated waves.

2 Geotechnical analyses. The
Geotechnical evaluation will be based
primarily on a detailed visual inspec-
tion. As a minimum, for levees, the IEI
will identify critical sections where
levee stability appears weakest and
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will document the location, reach, and
cross-section at these points.

(3) Maintenance. Project maintenance
analysis will evaluate the maintenance
performance of the non-Federal spon-
sor, and deficiencies of the project.
This evaluation should reflect the level
of maintenance needed to assure the
intended degree of flood protection,
and assess the performance of recent
maintenance on the project. The ef-
fects of structures on, over, or under
the flood control work, such as buried
fiber optic cables, gas pipelines, etc.,
will be evaluated for impact on the sta-
bility of the structure.

(4) Other structural features. Other fea-
tures that may be present, such as
pump stations, culverts, closure struc-
tures, etc., will be evaluated.

(e) Ratings. Inspected flood control
works will receive a rating in accord-
ance with the table below. The table
below provides the general assessment
parameters used in assigning a rating
to the inspected flood control work.

Rating Assessment

A—Acceptable No immediate work required, other
than routine maintenance. The flood
control project will function as de-
signed and intended, and necessary
cyclic maintenance is being ade-
quately performed.

One or more deficient conditions exist
in the flood control project that need
to be improved/corrected. However,
the project will essentially function as
designed and intended.

One or more deficient conditions exist
which can reasonably be foreseen to
prevent the project from functioning
as designed, intended, or required.

M—Minimally Ac-
ceptable.

U—Unacceptable ...

(f) Sponsor reclama. If the results of a
Corps evaluation are not acceptable to
the project sponsor, the sponsor may
choose, at its own expense, to provide a
detailed engineering study, preferably
certified by a qualified Professional
Engineer, as a reclama to attempt to
change the Corps evaluation.

§203.49 Rehabilitation of Hurricane
and Shore Protection Projects.

(a) Authority. The Chief of Engineers
is authorized to rehabilitate any Feder-
ally authorized hurricane or shore pro-
tection structure damaged or destroyed
by wind, wave, or water action of an
other than ordinary nature when, in
the discretion of the Chief of Engi-
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neers, such rehabilitation is warranted
for the adequate functioning of the
project.

(b) Policies. (1) Rehabilitation of
HSPP’s is limited to the repair/restora-
tion of the HSPP to a pre-storm condi-
tion that allows for the adequate func-
tioning of the project, provided that
the damage was caused by an extraor-
dinary storm.

(2) To be eligible for Rehabilitation
Assistance, HSPP’s must be:

(i) A completed element of a Feder-
ally authorized project; or,

(ii) A portion of a Federally author-
ized project constructed by non-Fed-
eral interests when approval of such
construction was obtained from the
Commander, Headquarters, U.S. Army
Corps of Engineers (HQUSACE), or his
designated representative; or,

(iii) A portion of a Federally author-
ized project constructed by non-Fed-
eral interests and designated by an Act
of Congress as a Federal project; and

(3) Rehabilitation Assistance for sac-
rificial features will be limited to that
necessary to reduce the immediate
threat to life and property, or restora-
tion to pre-storm conditions, which-
ever is less.

(4) To be eligible for rehabilitation,
the sacrificial features of an HSPP
must be substantially eroded by wind,
wave, or water action of an other than
ordinary nature. The determination of
whether a storm qualifies as extraor-
dinary will be made by the Director of
Civil Works, and may be delegated to
the Chief, Operations Division, Direc-
torate of Civil Works.

(5) Rehabilitation will not be pro-
vided for uncompleted HSPP’s. An
HSPP (or separable portion thereof) is
considered completed when transferred
to the non-Federal sponsor for oper-
ation and maintenance.

(6) Definition of extraordinary storm.
An extraordinary storm is a storm
that, due to prolongation or severity,
creates weather conditions that cause
significant amounts of damage to a
Hurricane/Shore Protection Project.
“Prolongation or severity” means a
Category 3 or higher hurricane as
measured on the Saffir-Simpson scale,
or a storm that has an exceedance fre-
quency equal to or greater than the de-
sign storm of the project. “*Significant



§203.50
amounts of damage’” have occurred
when:

(i) The cost of the construction effort
to effect repair of the HSPP or sepa-
rable element thereof (exclusive of
dredge mobilization and demobilization
costs) exceeds $1 million and is greater
than two percent of the original con-
struction cost (expressed in current
day dollars) of the HSPP or separable
element thereof; or,

(ii) The cost of the construction ef-
fort to effect repair of the HSPP or sep-
arable element thereof (exclusive of
dredge mobilization and demobilization
costs) exceeds $6 million; or,

(iii) More than one-third of the
planned or historically placed sand for
renourishment efforts for the HSPP (or
separable element thereof) is lost.

(c) Procedural requirements. Rehabili-
tation of HSPP’S will be done in ac-
cordance with §203.45, except as modi-
fied by this section.

(d) Combined rehabilitation and peri-
odic nourishment. In some cases, the
non-Federal sponsor may wish to fully
restore the sacrificial features of a
project where only a partial restora-
tion is justifiable as Rehabilitation As-
sistance. In these cases, a cost alloca-
tion between Rehabilitation Assistance
and periodic nourishment under the
terms of the project PCA will be deter-
mined by the Director of Civil Works.

§203.50 Nonstructural alternatives to
rehabilitation of flood control
works.

(a) Authority. Under Public Law 84-99,
the Chief of Engineers is authorized,
when requested by the non-Federal
sponsor, to implement nonstructural
alternatives (NSA’s) to the rehabilita-
tion, repair, or restoration of flood con-
trol works damaged by floods or coast-
al storms.

(b) Policy. (1) The option of imple-
menting an NSA project (NSAP) in lieu
of a structural repair or restoration is
available only to non-Federal sponsors
of flood control works eligible for Re-
habilitation Assistance in accordance
with this regulation, and only upon the
request of such non-Federal sponsors.

(2) A sponsor is required for imple-
mentation of an NSAP. The NSAP
sponsor must be either a non-Federal
sponsor as defined in §203.15, or an-
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other Federal agency. The NSAP spon-
sor must demonstrate that it has the
legal authority and financial capa-
bility to provide for the required items
of local cooperation.

(3) The Corps shall not be responsible
for the operation, maintenance, or
management of any NSAP imple-
mented in accordance with this sec-
tion.

(4) The Corps may, in its sole discre-
tion, reject any request for an NSA
that would:

(i) Lead to significantly increased
flood protection expenses or flood
fighting expenses for public agencies,
flood control works sponsors, public
utilities, or the Federal Government;
or,

(ii) Threaten or have a significant ad-
verse impact on the integrity, sta-
bility, or level of protection of adja-
cent or nearby flood control works; or,

(iii) Lead to increased risk of loss of
life or property during flood events.

(5) The principal purposes of an
NSAP are for:

(i) Floodplain restoration;

(i) Provision or restoration
floodways; and,

of

NOTE TO PARAGRAPHS (b)(5)(i) AND (ii):
Habitat restoration is recognized as being a
significant benefit that can be achieved with
an NSAP, and may be a significant compo-
nent of an NSAP, but is not considered to be
a principal purpose under PL 84-99 authority.

(iii) Reduction of future flood dam-
ages and associated flood control works
repair costs.

(c) Limitation on Corps expenditures.
Exclusive of the costs of investigation,
report preparation, engineering and de-
sign work, and related costs, Corps ex-
penditures for implementation of an
NSAP are limited to the lesser of the
Federal share of rehabilitation con-
struction costs of the project were the
flood control work to be structurally
rehabilitated in accordance with sub-
part D of this part, or the Federal
share of computed benefits which
would be derived from such structural
rehabilitation. This limitation on
Corps expenditures may be waived by
the Director of Civil Works or the
Chief, Operations Division, Directorate
of Civil Works when compelling rea-
sons exist.
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(d) Responsibilities of the NSAP non-
Federal sponsor. (1) Operate and main-
tain the NSAP;

(2) Provide, or arrange for and ob-
tain, all funding required to implement
the NSAP in excess of the limitation
established in paragraph (c) of this sec-
tion.

(3) Accept the transfer of ownership
of any lands or interests in lands ac-
quired by the Corps and determined by
the Corps to be necessary to implement
the NSAP.

(e) Responsibilities of other Federal
agencies acting as NSAP sponsor. The
Corps may participate with one or
more Federal agencies in NSAP’s. If
the Corps is the lead Federal agency,
based on mutual agreement of the Fed-
eral agencies, then a non-Federal
NSAP sponsor is required. (See para-
graph (d) of this section.) If another
Federal agency is the lead Federal
agency, then Corps participation in the
NSAP will be based on the content of
this section, with appropriate allow-
ances for effecting an NSAP in accord-
ance with the authority and ultimate
goal of the lead Federal agency. In
such cases, a Memorandum of Agree-
ment between the Corps and the lead
Federal agency is required, in accord-
ance with paragraph (1) of this section.

(f) Responsibilities of the requesting
flood control work project sponsor. (1)
The flood control work project sponsor
must request the Corps undertake an
NSA project in lieu of rehabilitation of
the flood control work, in accordance
with the sponsor’s applicable laws, or-
dinances, rules, and regulations.

(2) If not also the NSAP sponsor, the
flood control work project sponsor
must:

(i) Divest itself of responsibility to
operate and maintain the flood control
work involved in the NSAP; and

(ii) Provide to the NSAP sponsor
such lands or interests in lands as it
may have which the Corps determines
are necessary to implement the NSAP.

(g) Allowable Public Law 84-99 expenses
for NSAP’s. (1) Acquisition of land or
interests in land.

(2) Removal of structures, including
manufactured homes, for salvage and/
Or reuse purposes.
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(3) Demolition and removal of struc-
tures, including utility connections
and related items.

(4) Debris removal and debris reduc-
tion.

(5) Removal, protection, and/or relo-
cation of highways, roads, utilities,
cemeteries, and railroads.

(6) Construction to promote, en-
hance, control, or modify water flows
into, out of, through, or around the
nonstructural project area.

(7) Nonstructural habitat restora-
tion, to include select planting of na-
tive and desirable plant species, native
species nesting site enhancements, etc.

(8) Total or partial removal or razing
of existing reaches of levee, to include
removal of bank protection features
and/or riprap.

(9) Protection/floodproofing of essen-
tial structures and facilities.

(10) Supervision, administrative, and
contract administration costs of other
expenses allowed in this subparagraph.

(h) Time limitation. Corps participa-
tion in development and implementa-
tion of an NSAP may cease, at the sole
discretion of the Corps, one year after
the date of approval of rehabilitation
of the damaged flood control work or
the date of receipt of the flood control
work public sponsor’s request for an
NSAP, whichever is earlier, if insuffi-
cient progress is being made to develop
and implement the NSAP for reasons
beyond the control of the Corps. In
such circumstances, the Corps may, at
its sole discretion, determine that Re-
habilitation Assistance for the dam-
aged flood control project may also be
denied.

(i) Participation and involvement of
other Federal, State, tribal, local, and pri-
vate agencies. Nothing in this section
shall be construed to limit the partici-
pation of other Federal, State, tribal,
local, and private agencies in the de-
velopment, implementation, or future
operations and maintenance of an
NSAP under this section, subject to
the limitations of such participating
agency’s authorities and regulations.

(J) Future assistance. After transfer of
NSAP operation and maintenance re-
sponsibility to the NSAP sponsor or
the lead Federal agency, flood-related
assistance pursuant to Public Law 84-
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99 will not be provided anywhere with-
in the formerly protected area of the
flood control work, except for rescue
operations provided in accordance with
§203.13(b). As an exception, on a case-
by-case basis, certain structural flood
control works (or elements thereof) re-
paired or set back as part of the imple-
mentation of an NSAP having a non-
Federal sponsor may be considered for
future flood-related assistance.

(k) Environmental considerations.
NSAP’s are subject to the same envi-
ronmental requirements, restrictions,
and limitations as are structural reha-
bilitation projects.

(I) Requirements for Cooperation Agree-
ment (CA)/Items of Local Cooperation—(1)
Requirement for Local Cooperation. In
order to clearly define the obligations
of the Corps and of non-Federal inter-
ests, a CA with the NSAP non-Federal
sponsor is required. Requirements are
addressed in paragraphs (1)(2) through
(10) of this section. When another Fed-
eral agency is the lead Federal agency,
a Memorandum of Agreement (MOA)
between the Corps and that agency is
required. Wording of MOA’s will be
similar to, and consistent with, re-
quirements detailed in paragraphs (1)(2)
through (10) of this section for CA’s,
with appropriate modifications based
on the other Federal agencies’ author-
ized expenditures and programs.

(2) The CA requirements of subpart G
of this part are not applicable to
NSAP’s.

(3) Items of Local Cooperation. For
NSAP’s, non-Federal interests shall:

(i) Provide without cost to the
United States all borrow sites and
dredged or excavated material disposal
areas necessary for the project;

(ii) Hold and save the United States
free from damages due to the project,
except for damages due to the fault or
negligence of the United States or its
contractor; and

(iii) Maintain and operate the project
after completion in a manner satisfac-
tory to the Chief of Engineers.

(4) Cost sharing. The Corps may as-
sume up to 100 percent of the costs of
implementing an NSAP, subject to the
limitations set forth in paragraph (c) of
this section.

(5) Eligibility under other Federal pro-
grams. NSAP CA’s shall not prohibit
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non-Federal interests from accepting
funding from other Federal agencies, so
long as the provision of such other Fed-
eral agency funding is not prohibited
by statute.

(6) Contributed funds. Contributed
funds may be accepted without further
approval by the Chief of Engineers
upon execution of the CA by all par-
ties. The required certificate of the dis-
trict commander will cite 33 U.S.C.
701h as the pertinent authority.

(7) Obligation of contributed funds. In
accordance with OMB Circular A-34, all
contributed funds must be received in
cash and deposited with the Treasury
before any obligations can be made
against such funds.

(8) Prohibition of future assistance. The
prohibition of future assistance de-
scribed in paragraph (j) of this section
must be included in the NSAP CA.

(9) Assurance of compliance with Exec-
utive Order 11988. NSAP CA’s shall in-
clude acknowledgment of, and a state-
ment of planned adherence to, Execu-
tive Order 11988, Floodplain Manage-
ment, 3 CFR 117 (1977 Compilation), or
as it may be revised in the future, by
the NSAP sponsor.

(10) The CA must include a statement
of legal restrictions placed on formerly
protected lands that would preclude fu-
ture use and/or development of such
lands in a fashion incompatible with
the purposes of the NSAP.

(m) Acquisition of LERRD’s. (1) For
the acquisition of LERRD’s, reimburse-
ment may be made to the non-Federal
sponsor of an NSAP. Such reimburse-
ments are subject to the normal Corps
land acquisition process, funding caps
set forth in (c) of this section, and
availability of appropriations.

(2) For the acquisition of LERRD’s,
Corps funding may be combined with
the funding of other Federal agencies,
absent specific statutory language or
principle prohibiting such combina-
tions, under the terms of the MOA with
other Federal agencies.

§203.51 Levee owner’s manual.

(a) Authority. In accordance with sec-
tion 202(f) of Public Law 104-303, the
Corps will provide a levee owner’s man-
ual to the non-Federal sponsor of all
flood control works in an Active status
in the RIP.
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(b) Policies—(1) Active non-Federal
projects. A levee owner’s manual devel-
oped and distributed by the Corps will
be provided to all sponsors of Active
non-Federal projects. The levee own-
er’s manual will include the standards
that must be met to maintain an Ac-
tive status in the Rehabilitation and
Inspection Program. Levee owner’s
manuals will also be provided, upon re-
quest, to sponsors of Inactive non-Fed-
eral projects so that the sponsors may
evaluate their projects and prepare for
an IEIl to gain an Active status in the
RIP.

(2) Federal projects. The Operation and
Maintenance Manual specified by 33
CFR 208.10(a)(10) will fulfill the re-
quirement of providing a levee owner’s
manual if the Corps has not provided a
separate levee owner’s manual to the
sponsor of a Federal project.

(c) Procedural requirements. Levee
Owner’s Manuals will be initially pro-
vided to non-Federal sponsors of Active
flood control works during scheduled
CEl's and IEI's. Sponsors of Inactive
projects and private levee owners will
be provided manuals upon written re-
quest to the responsible Corps district.

§203.52 [Reserved]

Subpart E—Emergency Water Sup-
plies: Contaminated Water
Sources and Drought Assist-
ance

§203.61 Emergency water supplies due
to contaminated water source.

(a) Authority. The Chief of Engineers
is authorized to provide emergency
supplies of clean water to any locality
confronted with a source of contami-
nated water causing, or likely to cause,
a substantial threat to the public
health and welfare of the inhabitants
of the locality.

(b) Policies. (1) Any locality faced
with a threat to public health and wel-
fare from a contaminated source of
drinking water is eligible for assist-
ance.

(2) Eligibility for assistance will be
based on one or more of the following
factors:

(i) The maximum contaminant level
or treatment technique for a contami-
nant, as established by the Environ-
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mental Protection Agency pursuant to
the Safe Drinking Water Act (see 40
CFR 141), is exceeded.

(ii) The water supply has been identi-
fied as a source of illness by a tribal,
State, or Federal public health official.
The specific contaminant does not have
to be identified.

(iii) An emergency (e.g., a flood or
chemical spill) has occurred that has
resulted in either: one or more con-
taminants entering the source on a suf-
ficient scale to endanger health; or, the
emergency has made inoperable the
equipment necessary to remove known
contaminants.

(iv) The presence of a contaminant is
indicated on the basis of other informa-
tion available.

(3) Corps assistance will be directed
toward the provision of the minimum
amount of water required to maintain
the health and welfare requirements of
the affected population. The quantity
of water and the means of distribution
will be at the discretion of the respon-
sible Corps official, who will consider
the needs of the individual situation,
the needs of the affected community,
and the cost effectiveness of providing
water by various methods.

(4) If a locality has multiple sources
of water, assistance will be furnished
only to the extent that the remaining
sources, with reasonable conservation
measures, cannot provide adequate
supplies of drinking water.

(5) Loss of water supply is not a basis
for assistance under this authority.

(6) Water will not be furnished for
commercial processes, except as inci-
dental to the use of existing distribu-
tion systems. This does not prohibit
the furnishing of water for drinking by
employees and on-site customers.
Water for preparing retail meals and
similar personal needs may be provided
to the extent it would be furnished to
individuals.

(7) The permanent restoration of a
safe supply of drinking water is the re-
sponsibility of local interests.

(8) Corps assistance is limited to 30
days, and requires the local interests
to provide assurances of cooperation in
a CA. (See subpart G of this part.) Ex-
tension of this 30-day period requires
agreement (as an amendment to the
previously signed CA) between the
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State and the Corps. This agreement
must cover specified services and re-
sponsibilities of each party, and provi-
sion of a firm schedule for local inter-
ests to provide normal supplies of
water.

(9) State, tribal, and local govern-
ments must make full use of their own
resources, including National Guard
capabilities.

(c) Governor’s request. A letter signed
by the Governor, or his or her author-
ized representative, requesting Corps
assistance and addressing the State’s
commitments and capabilities in re-
sponse to the emergency situation, is
required. All requests should identify
the following information:

(1) Describe the local and State ef-
forts undertaken. Verify that all rea-
sonably available resources have been
committed.

(2) ldentify the specific needs of the
State, and the required Corps assist-
ance.

(3) Identify additional commitments
to be accomplished by the State.

(4) Identify the project sponsor(s).

(d) Non-Federal responsibilities. Non-
Federal interests are responsible for
restoration of the routine supply of
clean drinking water, including cor-
recting any situations that cause con-
tamination. If assistance is furnished
by the Corps, local interests must fur-
nish the basic requirements of local co-
operation as detailed in the Coopera-
tion Agreement. In all cases, reason-
able water conservation measures must
be implemented. Local interests will be
required to operate and maintain any
loaned equipment, and to remove and
return such equipment to Federal in-
terests, in a fully maintained condi-
tion, after the situation is resolved.

§203.62 Drought assistance.

(a) Authority. The Chief of Engineers,
acting for the Secretary of the Army,
has the authority under certain statu-
tory conditions to construct wells for
farmers, ranchers, political subdivi-
sions, and to transport water to polit-
ical subdivisions, within areas deter-
mined to be drought-distressed.

(b) General policy. (1) It is a non-Fed-
eral responsibility for providing an
adequate supply of water to local in-
habitants. Corps assistance to provide
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emergency water supplies will only be
considered when non-Federal interests
have exhausted reasonable means for
securing necessary water supplies, in-
cluding assistance and support from
other Federal agencies.

(2) Before Corps assistance is consid-
ered under this authority, the applica-
bility of other Federal assistance au-
thorities must be evaluated. If these
programs cannot provide the needed as-
sistance, then maximum coordination
should be made with appropriate agen-
cies in implementing Corps assistance.

(c) Governor’s request. A letter signed
by the Governor, requesting Corps as-
sistance and addressing the State’s
commitments and capabilities with re-
sponse to the emergency situation, is
required. All requests should identify
the following information:

(1) A description of local and State
efforts undertaken. A verification that
all available resources have been com-
mitted, to include National Guard as-
sets.

(2) Identification of the specific needs
of the State, and the required Corps as-
sistance.

(3) Identification of the additional
commitments to be accomplished by
the State.

(4) Identification of the project spon-
sor(s).

(d) Definitions applicable to this sec-
tion.

(1) Construction. This term includes
initial construction, reconstruction, or
repair.

(2) Drought-distressed area. An area
that the Secretary of the Army deter-
mines, due to drought conditions, has
an inadequate water supply that is
causing, or is likely to cause, a sub-
stantial threat to the health and wel-
fare of the inhabitants of the impacted
area, including the threat of damage or
loss of property.

(3) Eligible applicant. Any rancher,
farmer or political subdivision within a
designated drought-distressed area
that is experiencing an inadequate sup-
ply of water due to drought.

(4) Farmer or rancher. An individual
who realizes at least one-third of his or
her gross annual income from agricul-
tural sources, and is recognized in the
community as a farmer or rancher. A
farming partnership, corporation, or
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similar entity engaged in farming or
ranching, which receives its majority
income from such activity, is also con-
sidered to be a farmer or rancher, and
thus an eligible applicant.

(5) Political subdivision. A city, town,
borough, county, parish, district, asso-
ciation, or other public body created
by, or pursuant to, Federal or State
law, having jurisdiction over the water
supply of such public body.

(6) Reasonable cost. In connection
with the Corps construction of a well,
means the lesser of:

(i) The cost of the Chief of Engineers
to construct a well in accordance with
these regulations, exclusive of:

(A) The cost of transporting equip-
ment used in the construction of wells,
and

(B) The cost of investigation and re-
port preparation to determine the suit-
ability to construct a well, or,

(ii) The cost to a private business of
constructing such a well.

(7) State. Any State, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Virgin Islands, Guam,
Northern Marianas Islands, American
Samoa, and the Trust Territory of the
Pacific Islands.

(e) Guidance—construction of wells. (1)
Assistance to an eligible applicant for
the construction of a well may be pro-
vided on a cost-reimbursable basis if:

(i) It is in response to a written re-
quest by a farmer, rancher, or political
subdivision for construction of a well
under Public Law 84-99.

(ii) The applicant is located within
an area that the Secretary of the Army
has determined to be drought-dis-
tressed.

(iii) The Secretary of the Army has
made a determination that:

(A) The applicant, as a result of the
drought, has an inadequate supply of
water.

(B) An adequate supply of water can
be made available to the applicant
through the construction of a well.

(C) As a result of the drought, a pri-
vate business could not construct the
well within a reasonable time.

(iv) The applicant has secured the
necessary funding for well construction
from commercial or other sources, or
has entered into a contract to pay to
the United States the reasonable cost
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of such construction with interest over
a period of years, not to exceed 30, as
the Secretary of the Army deems ap-
propriate.

(v) The applicant has obtained all
necessary Federal, State and local per-
mits.

(2) The financing of the cost of con-
struction of a well by the Corps under
this authority should be secured by the
project applicant.

(3) The project applicant will provide
the necessary assurances of local co-
operation by signing a Cooperation
Agreement (subpart G of this part)
prior to the start of Corps work under
this authority.

(4) Equipment owned by the United
States will be utilized to the maximum
extent possible in exercising the au-
thority to drill wells, but can only be
used when commercial firms cannot
provide comparable service within the
time needed to prevent the applicant
from suffering significantly increased
hardships from the effects of an inad-
equate water supply.

(f) Guidance—transport of water. (1)
Assistance to an applicant in the trans-
portation of water may be provided if:

(i) It is in response to a written re-
quest by a political subdivision for
transportation of water.

(ii) The applicant is located within
an area that the Secretary of the Army
has determined to be drought-dis-
tressed.

(iii) The Secretary of the Army has
made a determination that, as a result
of the drought, the applicant has an in-
adequate supply of water for human
consumption, and the applicant cannot
obtain water.

(2) Transportation of water by vehi-
cles, small diameter pipe line, or other
means will be at 100 percent Federal
cost.

(3) Corps assistance in the transpor-
tation of emergency water supplies will
be provided only in connection with
water needed for human consumption.
Assistance will not be provided in con-
nection with water needed for irriga-
tion, recreation, or other non-life sup-
porting purposes, or livestock con-
sumption.

(4) Corps assistance will not include
the purchase of water, nor the cost of
loading or discharging the water into
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or from any Government conveyance,
to include Government-leased convey-
ance.

(5) Equipment owned by the United
States will be utilized to the maximum
extent possible in exercising the au-
thority to transport water, consistent
with lowest total Federal cost.

(9) Request for assistance. A written
request must be made to the district
commander with Civil Works responsi-
bility for the affected area. Upon re-
ceipt of a written request, the appro-
priate State and Federal agencies will
be notified, and coordination will con-
tinue as appropriate throughout the as-
sistance.

[68 FR 36468, June 18, 2003]

Subpart F—Advance Measures

§203.71 Policy.

Advance Measures consists of those
activities performed prior to a flood
event, or potential flood event, to pro-
tect against loss of life and/or signifi-
cant damages to improved property
from flooding. Emergency work under
this authority will be considered when
requested by the Governor of a State
confronted with an imminent threat of
unusual flooding. Corps assistance will
be to complement the maximum efforts
of tribal, State, and local authorities.
Projects will be designed for the spe-
cific threat, normally of expedient-
type construction, and typically tem-
porary in nature.

§203.72 Eligibility criteria and proce-
dures.

(@) Threat of flooding. An imminent
threat of unusual flooding must exist
before Advance Measures projects can
be approved. The threat may be estab-
lished by National Weather Service
predictions, or by Corps of Engineers
determinations of wunusual flooding
from adverse or unusual conditions.
The threat must be clearly defined to
the extent that it is readily apparent
that damages will be incurred if pre-
ventive action is not taken imme-
diately.

(b) Governor’s request. A letter signed
by the Governor, requesting Corps as-
sistance and addressing the State’s
commitments and capabilities with re-
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sponse to the emergency situation, is
required. All requests should identify
the following information:

(1) Describe the non-Federal efforts
undertaken. Verify that all available
resources have been committed.

(2) ldentify the specific needs, and
the required Corps assistance.

(3) Identify additional commitments
to be accomplished by the non-Federal
interests.

(4) ldentify the non-Federal
sor(s).

(c) Feasibility. The proposed work
should be temporary in nature, tech-
nically feasible, designed to deal effec-
tively and efficiently with the specific
threat, and capable of construction in
time to prevent anticipated damages.

(d) Economic justification. All work
undertaken under this category must
have a favorable benefit-to-cost ratio,
under Corps of Engineers economic
guidelines.

(e) Local cooperation/responsibilities.
Subpart G of this part provides require-
ments for a Cooperation Agreement
needed to provide local assurances. The
project sponsor must remove tem-
porary works constructed by the Corps
when the operation is over, at no cost
to the Corps.

(f) Contingency planning efforts for po-
tential Advance Measures activities. Oc-
casionally weather phenomena occur
which produce a much higher than nor-
mal probability or threat of flooding
which may be predicted several months
in advance of occurrence or significant
impact. Impacts on specific locations
may be unpredictable, but regional im-
pacts may have a high likelihood of oc-
currence. In such situations, the Corps
may provide technical and contingency
planning assistance to tribal, State,
and local agencies, commensurate with
the predicted weather phenomenon,
based on requests for assistance from
such tribal, State, and local agencies.
Specific Advance Measures projects
must be addressed as specified in para-
graph (b) of this section.

(g) Definitions.

(1) Imminent threat. A subjective sta-
tistical evaluation of how quickly a
threat scenario can develop, and how
likely that threat is to develop in a
given geographical location. Implicit

spon-
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in the timing aspect can be consider-
ations of available time (when the next
flood or storm event is likely to occur),
season (e.g., a snowpack that will melt
in the coming spring runoff), or of
known cyclical activities.

(2) Unusual flooding. A subjective de-
termination that considers potential
ability to approach an area’s flood of
record, a catastrophic level of flooding,
or a greater than 50-year level of flood-

ing.

Subpart G—Local Interests/
Cooperation Agreements

§203.81 General.

(a) Requirements for Cooperation Agree-
ments. In order to maintain a firm un-
derstanding between the Corps and
non-Federal interests concerning the
responsibilities of each party in re-
sponding to or recovering from a nat-
ural disaster, division or district com-
manders shall negotiate a cooperation
agreement (CA) with a non-Federal
sponsor whenever assistance (other
than short term technical assistance)
is furnished. CA’s do not require ap-
proval by HQUSACE unless they con-
tain special or unusual conditions. For
assistance to other than a public enti-
ty, a public agency is required to be
the non-Federal sponsor, co-sign the
agreement, and be responsible, from
the Corps perspective, for accomplish-
ment of all work and conditions re-
quired in the CA. Project sponsors
must meet the definition contained in
§203.15.

(b) Request for assistance. (1) For ur-
gent situations involving Flood Re-
sponse activities, division/district com-
manders may respond to oral requests
from responsible representatives of
local interests. However, all oral re-
quests must be confirmed in writing.
Assistance can be furnished before the
written statement is received.

(2) Before furnishing assistance
(other than short term technical as-
sistance) under Advance Measures, or
under Emergency Water Supplies, the
district/division commander must re-
ceive a request, signed by the Governor
(or the Governor’s representative for
Emergency Water assistance due to a
contaminated source), identifying the
problem, verifying that all available
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State and local resources have been
committed, and requesting Federal as-
sistance.

§203.82 Requirements of local co-

operation.

It is Corps policy that provision of
assistance under Public Law 84-99 will,
insofar as feasible, require local inter-
ests to: provide without cost to the
United States all LERRD’s necessary
for the authorized work; hold and save
the United States free from damages
due to the authorized work, exclusive
of damages due to the fault or neg-
ligence of the United States or its con-
tractor; maintain and operate, in a
manner satisfactory to the Chief of En-
gineers, all the works after completion.
When assistance includes the construc-
tion of temporary protective works,
the maintain and operate clause is
modified by adding (or substituting, as
applicable) the requirement for local
interests to remove any temporary
works constructed by the Corps under
Public Law 84-99. If any permanent
works are constructed, then the spon-
sor is required to operate and maintain
the project in accordance with require-
ments determined by the Corps.

(a) Furnishing of LERRD’s. This item
provides for sites of structures, for bor-
row and disposal areas, and for access.
It also provides for all other rights in,
upon, through, or over private property
as needed by the United States in con-
nection with the authorized work. Per-
formance by the local interests under
their assurance to furnish LERRD’s
will normally not be considered a con-
tribution. If more advantageous to the
Federal Government, borrow and dis-
posal areas may be assumed as a Fed-
eral responsibility. Easements must be
provided for future Federal inspection
of maintenance or removal. If a public
agency sponsors a project for a non-
public applicant, the applicant must
provide an easement to the sponsor for
future maintenance or removal, as well
as for Federal inspection. Easements
should extend to the life of the project.

(b) Hold and save clause. This clause
serves as legal protection of the gov-
ernment. Where property concerned is
under tenancy, both the property
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owner and the tenant should acknowl-
edge the non-Federal sponsor’s signed
CA.

(c) Maintain and operate clause. This
item is intended to protect the invest-
ment of government resources and pro-
vide proper stewardship of resources
entrusted to the Corps. This clause
must include: ‘It is understood that
the foregoing maintenance and oper-
ation requirement extends to inter-
related features of all protective work
under the control of (insert name of
sponsor, and owner if appropriate).”’

(d) Removal of temporary works. Local
interests are responsible for the re-
moval of all temporary works con-
structed by the Corps, which are un-
suitable for upgrade to permanent
structures. Structures may be deemed
unsuitable due to inherent health, ac-
cess, or safety problems that could re-
sult from their location. The wording
of this clause must not preclude the
use of other Federal assistance pro-
grams to fund removal.

(e) Request for retention of temporary
flood control works. Local interests may
ask to retain a temporary structure for
protection from future floods. This will
not be approved by the Corps unless
the works are upgraded to meet all
Corps criteria for permanent projects.
Public Law 84-99 funds will not be used
to upgrade the structure. An upgraded
project must comply with permitting,
environmental, and other regulatory
and legal requirements. Unless up-
graded, such projects are not eligible
for rehabilitation, and must be re-
moved in accordance with paragraph
(d) of this section. Unless upgraded,
temporary projects which are not re-
moved by the local sponsor will cause
all projects with the same sponsor to
lose eligibility for Public Law 84-99 as-
sistance. Local interests must initiate
action to upgrade or remove the tem-
porary works within 30 days after the
flood threat has passed.

(f) Cost sharing. (1) The Federal Gov-
ernment may assume up to 80 percent
of the eligible construction costs for
rehabilitation of non-Federal flood
control projects, and up to 100 percent
of the eligible construction costs for
rehabilitation of Federal flood control
projects. The Federal Government may
assume up to 100 percent of the eligible
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construction costs for rehabilitation of
HSPP’s. Sponsors will provide their
share of costs as provided for in §203.84.
The sponsor’s share is in addition to
providing costs for LERRD’s, and any
costs for correction of any deferred/de-
ficient maintenance. The Corps will de-
termine the dollar value of any in-kind
services provided by the local sponsor.

(2) For those unusual occasions
where permanent construction (vice
the temporary standard) for Advance
Measures projects is employed, the
local sponsor will normally be required
to provide 25 percent of the project
cost, in addition to LERRD’s.

§203.83 Additional requirements.

(a) Maintenance deficiencies. Rehabili-
tation, Emergency Water, Post Flood
Response, and Advance Measures au-
thorities may not be used to correct
deferred or deficient maintenance.
Such correction must be accomplished
by, or at the expense of, local interests.
This may include restoring normal
levee or dune height after subsidence,
replacement of deteriorated compo-
nents such as outlet structures and
pipes, removal of debris, and new con-
struction items such as protection
against erosion. This restriction on use
of these authorities does not preclude
furnishing flood fight assistance during
an emergency.

(b) Areas of minor damage, flood control
works. Separable areas with minor
damage will be included in the mainte-
nance program of local interests.

(c) Minor completion items. Local in-
terests should be responsible for minor
completion items, such as dressing
fills, placing sod, or seeding completed
work.

(d) Adequacy of requirements of local
cooperation. In determining the ade-
quacy of the pledge of local coopera-
tion, district/division commanders
must consider the local sponsor’s per-
formance capability, taking into ac-
count any shortcomings in meeting
prior commitments. Local sponsors
should make provisions to establish
and provide resources for a ‘“‘Contin-
gency Fund” to meet future mainte-
nance requirements if apparent inad-
equacies of protective works indicate
maintenance costs will be unusually
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high. Local sponsors should make pro-
visions to establish and provide re-
sources for a ‘“‘Capital Improvement
Fund” to meet future costs of capital
improvement projects such as replace-
ment of culverts in levees, pump sta-
tion equipment, etc.

(e) Eligibility under other Federal pro-
grams. The Cooperation Agreement
must be worded to allow local interests
to accept funding from other Federal
programs for meeting the local respon-
sibility. For example, removal of tem-
porary works will be without cost
under Corps Public Law 84-99 assist-
ance, but will not be “‘at no cost to the
United States.”” Use of another Federal
agency’s funds is contingent upon that
agency providing the Corps written as-
surance that such usage does not vio-
late any existing laws or rules con-
cerning the usage or expenditure of
such funds.

§203.84 Forms of local participation—
cost sharing.

In addition to the standard require-
ments of local cooperation and accord-
ing to the circumstances, local partici-
pation in project work may be in the
form of: contributed funds; the fur-
nishing of materials, equipment, or
services; and/or accomplishment of
work either concurrently or within a
specified reasonable period of time.
The final terms agreed upon will be set
forth in writing and made a part of the
CA before commencement of work.

(a) Contributed funds. Contributed
funds may be accepted, or refunded,
without further reference or approval
by the Chief of Engineers. The required
certificate of the district commander
will cite 33 U.S.C. 701h as the pertinent
authority.

(b) Obligation of contributed funds. Per
OMB Circular A-34, all contributed
funds must be received in cash and de-
posited with the Treasury before any
obligations can be made against such
funds. Public Law 84-99 assistance for
well construction is exempted from
this requirement because financing is
specifically authorized. However, the
CA for such well construction assist-
ance (see subpart G of this part) must
be signed in advance of any obliga-
tions. To reduce administrative prob-
lems, CA terms for well construction
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should be for no longer a period than
that which will allow for payments
within the means of the applicant.
Public Law 84-99 limits the term to a
maximum of 30 years.

(c) Provision of work or services in
kind. To the extent practicable, local
interests should be allowed to mini-
mize the amount of contributed funds
by providing equivalent work or serv-
ices in kind. Such services do not in-
clude LERRD’s.

§203.85 Rehabilitation
flood control projects.

Some sponsors of Federal flood con-
trol projects are not required to fur-
nish written assurances of local co-
operation, when such assurances al-
ready exist from the PCA of the origi-
nal construction of the project. In lieu
of a new PCA, the Corps will notify the
sponsor, in writing, of the sponsor’s
standing requirements. These require-
ments include such items as LERRD’s,
costs attributable to deficient or de-
ferred maintenance, removal of tem-
porary works, cost-sharing require-
ments, and any other requirements
contained in §203.82. The project spon-
sor must acknowledge its responsibil-
ities prior to the provision of Rehabili-
tation Assistance. If the existing PCA
does not adequately address respon-
sibilities, then a CA will be required.

of Federal

§203.86 Transfer of completed work to
local interests.

Responsibility for operation and
maintenance of a project for which
emergency work under Public Law 84—
99 is undertaken will always remain
with the non-Federal sponsor through-
out the process, and thereafter. The
Corps will notify the non-Federal spon-
sor by letter when repair/rehabilita-
tion/work efforts are completed. De-
tailed instructions, and suggestions
relative to proper maintenance and op-
eration, may be furnished as an enclo-
sure to this letter. The letter will re-
mind the local interests that they are
responsible for satisfactory mainte-
nance of the flood control works in ac-
cordance with the terms of the PCA or
CA. In appropriate cases for Federal
projects, refer to the ‘““Flood Control
Regulation for Maintenance and Oper-
ation of Flood Control Works: (33 CFR
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208)" or the project’s Operation and
Maintenance Manual. Reporting re-
quirements placed on the non-Federal
sponsor will vary according to organi-
zation and other circumstances.

PART 207—NAVIGATION
REGULATIONS

Sec.

207.9 Mystic River, Mass.; dam of Common-
wealth of Massachusetts, Metropolitan
District Commission.

207.10 Charles River, Mass.; dam of Charles
River Basin Commission.

207.20 Cape Cod Canal, Mass.; use, adminis-
tration, and navigation.

207.50 Hudson River Lock at Troy, N.Y.;
navigation.
207.60 Federal Dam, Hudson River, Troy,

N.Y.; pool level.

207.100 Inland waterway from Delaware
River to Chesapeake Bay, Del. and Md.
(Chesapeake and Delaware Canal); use,
administration, and navigation.

207.160 All waterways tributary to the At-
lantic Ocean south of Chesapeake Bay
and all waterways tributary to the Gulf
of Mexico east and south of St. Marks,
Fla.; use, administration, and naviga-
tion.

207.169 Oklawaha River, navigation lock
and dam at Moss Bluff, Fla.; use, admin-
istration and navigation.

207.170 Federal Dam, Oklawaha River, Moss
Bluff, Fla.; pool level.

207.170a Eugene J. Burrell Navigation Lock
in Haines Creek near Lisbon, Florida;
use, administration, and navigation.

207.170b Apopka-Beauclair Navigation Lock
in Apopka-Beauclair Canal in Lake
County, Fla.; use, administration, and
navigation.

207.170c Kissimmee River, navigation locks
between Lake Tohopekaliga and Lake
Okeechobee, Fla.; use, administration,
and navigation.

207.170d Taylor Creek, navigation lock (S-
193) across the entrance to Taylor Creek
at Lake Okeechobee, Okeechobee, Fla.;
use, administration, and navigation.

207.175a Carlson’s Landing Dam navigation
lock, Withlacoochee River, Fla.; use, ad-
ministration, and navigation.

207.180 All waterways tributary to the Gulf
of Mexico (except the Mississippi River,
its tributaries, South and Southwest
Passes and the Atchafalaya River) from
St. Marks, Fla., to the Rio Grande; use,
administration, and navigation.

207.185 Taylors Bayou, Tex., Beaumont
Navigation District Lock; use, adminis-
tration and navigation.
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207.187 Gulf Intracoastal
special floodgate,
regulations.

207.200 Mississippi River below mouth of
Ohio River, including South and South-
west Passes; use, administration, and
navigation.

207.249 Ouachita and Black Rivers, Ark. and
La., Mile 0.0 to Mile 338.0 (Camden, Ark.)
above the mouth of the Black River; the
Red River, La., Mile 6.7 (Junction of Red,
Atchafalaya and Old Rivers) to Mile 276.0
(Shreveport, La.); use, administration,
and navigation.

207.260 Yazoo Diversion Canal, Vicksburg,
Miss., from its mouth at Kleinston Land-
ing to Fisher Street; navigation.

207.270 Tallahatchie River, Miss., between
Batesville and the mouth; logging.

207.275 McClellan-Kerr Arkansas River navi-
gation system: use, administration, and

Waterway, Tex.;
lock and navigation

navigation.
207.300 Ohio River, Mississippi River above
Cairo, Ill., and their tributaries; use, ad-

ministration, and navigation.

207.306 Missouri River; administration and
navigation.

207.310 Mississippi River at Keokuk, lowa;
operation of power dam by Mississippi
River Power Co.

207.320 Mississippi River, Twin City Locks
and Dam, St. Paul and Minneapolis,
Minn.; pool level.

207.330 Mississippi River between
Winnibigoshish and Pokegama dams,
Leech River between outlet of Leech
Lake and Mississippi River, and
Pokegama reservoir; logging.

207.340 Reservoirs at headwaters of the Mis-
sissippi River; use and administration.

207.350 St. Croix River, Wis. and Minn.

207.360 Rainy River, Minn.; logging regula-
tions for portions of river within juris-
diction of the United States.

207.370 Big Fork River, Minn.; logging.

207.380 Red Lake River, Minn.; logging regu-
lations for portion of river above Thief
River Falls.

207.390 [Reserved]

207.420 Chicago River, Ill.; Sanitary District
controlling works, and the use, adminis-
tration, and navigation of the lock at the
mouth of river, Chicago Harbor.

207.425 Calumet River, Ill.; Thomas J.
O’Brien Lock and Controlling Works and
the use, administration and navigation
of the lock.

207.440 St. Marys Falls Canal and Locks,
Mich.; use, administration, and naviga-
tion.

207.441 St. Marys Falls Canal and Locks,
Mich.; security.

207.460 Fox River, Wis.

207.470 Sturgeon Bay and Lake Michigan
Ship Canal, Wis.; use and navigation.
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207.476 The Inland Route—lock in Crooked
River, Alanson, Mich.; use, administra-
tion, and navigation.

207.480 Lake Huron, Mich.; Harbor of refuge,
Harbor Beach; use and navigation.

207.560 Sandusky Harbor, Ohio; use, admin-
istration, and navigation.

207.565 Vermilion Harbor, Ohio; use, admin-
istration, and navigation.

207.570 Harbors of Huron, Lorain, Cleveland,
Fairport, Ashtabula, Conneaut, Ohio;
use, administration, and navigation.

207.580 Buffalo Harbor, N.Y.; use, adminis-
tration, and navigation.

207.590 Black Rock Canal and Lock at Buf-
falo, N.Y.; use, administration and navi-
gation.

207.600 Rochester (Charlotte) Harbor, N.Y.;
use, administration, and navigation.

207.610 St. Lawrence River, Cape Vincent
Harbor, N.Y.; use, administration, and
navigation of the harbor and U.S. break-
water.

207.640 Sacramento Deep Water Ship Chan-
nel Barge Lock and Approach Canals;
use, administration, and navigation.

207.680 Willamette River, Oreg.; use, admin-
istration, and navigation of canal and
locks at Willamette Falls, Oreg.

207.718 Navigation locks and approach chan-
nels, Columbia and Snake Rivers, Oreg.
and Wash.

207.750 Puget Sound Area, Wash.

207.800 Collection of navigation statistics.

AUTHORITY: 40 Stat. 266 (33 U.S.C. 1).

§207.9 Mystic River, Mass.; dam of
Commonwealth of Massachusetts,
Metropolitan District Commission.

(a) Definition and authority of super-
intendent. The term superintendent as
used in the regulations in this section
shall mean himself and/or his personnel
then on duty at the dam. The posi-
tioning and movements of all
watercraft of every description while in
the locks or within 100 yards of the
locks or dam shall be subject to the di-
rection of the superintendent whose or-
ders must be obeyed. This order does
not relieve the master of the responsi-
bility for the safety of his vessel.

(b) Description of locks. There are
three (3) locks to be used for the pas-
sage of vessels; one large lock 325 feet
long, 45 feet wide, shall be used for ves-
sels with draft up to seventeen (17)
feet; two small locks each 120 feet long
and 22 feet wide shall be used for boats
up to six (6) feet draft.

(c) Maximum draft. Vessels drawing
within six (6) inches of depth over the
sills shall not be permitted lockage ex-
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cept under special permission of the su-
perintendent. Every vessel using the
locks and drawing more than ten (10)
feet shall be accurately and distinctly
marked at bow and stern showing the
exact draft of water at such portions of
the vessel. Gages set into the walls or
the locks, both upstream and down-
stream of each gate, indicate the depth
in feet of water over the sill of the
gate.

(d) Vessels denied lockage. The super-
intendent may deny passage through
the locks to any craft with sharp,
rough projecting corners, overhanging
equipment or cargo, or any craft or two
that is in sinking condition or in any
way unseaworthy or insufficiently
manned and equipped, or any craft fail-
ing to comply with the regulations in
this section or with any orders given in
pursuance thereof.

(e) Protection of lock gates. (1) In no
case shall boats be permitted to enter
or leave any of the locks until directed
to do so by the superintendent. Boats
shall not be permitted to enter or start
to leave until the lock gates are at rest
within the gate recesses. All persons,
whether in charge of vessels or not, are
prohibited from willfully or carelessly
damaging the locks or any of the ap-
purtenances or the grounds adjacent
thereto, and from throwing or allowing
any material of any kind to fall from
the barge, scow or other vessel into the
locks.

(2) No person shall permit or suffer
any vessel, scow, raft, or float to come
in contract with any gate or any of the
locks of the Amelia Earhart Dam.

(f) Damage to walls. The sides of all
craft passing through the locks must
be free from projection of any kind
which might injure the lock walls. All
craft must be provided with suitable
fenders. One or more men as the super-
intendent may direct shall be kept at
the head of every tow until it has
cleared the lock and guide walls, and
shall protect the walls by use of the
fenders.

(9) Unnecessary delay at locks. No per-
son shall cause or permit any craft of
which he is in charge to remain in the
locks or their approaches for a longer
period of time than is necessary for the
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passage of the locks unless he is espe-
cially permitted to do so by the super-
intendent, and if such craft is, in the
opinion of such superintendent, in a po-
sition to obstruct navigation, it shall
be removed at once as requested or di-
rected by the superintendent.

(h) Procedure at locks. The locks shall
be operated promptly for the passage of
all craft upon signal, excepting only in
such cases as are specifically provided
for in the regulations in this section.
All registered merchant vessels shall
pass through the locks in the order di-
rected by the superintendent. Other
craft shall be allowed to pass through
the locks at the discretion of the super-
intendent.

(i) Navigation of the locks. (1) All
barges navigating the locks whether
approaching or leaving the locks are
required to be assisted by one or more
tugs of sufficient power to insure full
control at all times. AIll craft ap-
proaching the locks while any other
vessel going in the opposite direction is
in or about to enter shall be stopped
where they will not obstruct the free
passage of such other vessel.

(2) All vessels over 100 gross tons in-
cluding those which are accompanied
by towboats must attach not less than
two good and sufficient lines, cables, or
hawsers to the bollards or other fix-
tures provided for the purpose to check
the speed of the vessel and to stop it as
soon as it has gone far enough to per-
mit the lock gate behind it to be
closed. Each line, cable, or hawser shall
be attended on board while passing into
the lock by one or more of the vessel’s
crew. Where vessels are so long that in
order to get them wholly within the
locks it is necessary to go within 100
feet of the lock gate ahead, the speed of
the vessel must be slow and the vessel
must be fully under control at all
times by the lines, cables or hawsers.
All towboats and vessels less than 100
gross tons may enter the locks without
having lines out subject to the discre-
tion of the superintendent. The master
or person in charge of a vessel shall ar-
range to have any line, cable, or haw-
ser handed or thrown from the lock
walls by the superintendent, or his as-
sistants, made fast on the vessel as re-
quested or directed, so that in cases of
emergency such line, cable, or hawser
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may also be used to check the speed of
and stop the vessel.

(3) Operators of vessels less than 200
gross tons may use the floating moor-
ings in the large lock to fasten lines or
hawsers, but they shall not be used to
check the way on any vessel greater
than 30 gross tons.

(4) Vessels less than 30 gross tons
may fasten lines to the floating moor-
ings in the large or small locks. All
persons shall keep off the floating
moorings at all times.

(5) No line shall be attached to any-
thing on or a part of the dam except
the fixtures provided for this purpose.

(6) Equipment of each craft shall in-
clude a sufficient bow line and stern
line.

() Mooring. When a craft is in posi-
tion in the lock, it shall be securely
fastened in a manner satisfactory to
the superintendent to prevent the craft
moving about while the lock is being
filled or emptied, and the lines, cables,
or hawsers used for this purpose shall
be attended as far as is necessary or re-
quired while the filling or empting is in
progress.

(k) [Reserved]

() Signals. (1) All craft desiring lock-
age shall, on approaching the locks,
signal by two long and two short blasts
of a whistle or other sound device. Two
long blasts from the lock in reply will
indicate a delayed opening and direct
the craft not to enter the lock.

(2) Lights are located at each end of
each lock and will normally show red.
No vessel shall come within 100 feet of
the outside of any gate when the signal
is red except when so directed by the
superintendent.

(3) Fireboats and craft owned by the
U.S. Government shall be given prompt
and preferential lockage when they
sound four long blasts.

(4) No vessel shall move into or out of
any lock until the controlling signal is
green. A green light in addition to
audio loud speakers, operated by the
superintendent or his assistants, will
direct craft through the locks.

(5) It shall be the duty of every mas-
ter or person in charge of any vessel to
ascertain by personal observation that
the lock gate is fully open before pro-
ceeding.
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(m) Operating machinery. Lock em-
ployees only shall be permitted to op-
erate the lock gates, signals or other
appliances. No person shall deface or
injure any part of the Amelia Earhart
Dam, or any pier, wall or other struc-
ture or any mechanism connected
therewith; nor shall any person, with-
out the consent of the superintendent,
make fast to the dam, guard, guide
wall, pier, or any appurtenance thereof
any vessel, scow, raft, or float.

(n) Vessel to carry regulations. A copy
of the regulations in this section shall
be kept at all times on board each ves-
sel regularly engaged in navigating the
locks. Copies may be obtained without
charge from the superintendent; the
Commonwealth of Massachusetts,
M.D.C. Parks Division, Boston, Mass.;
New England Division, Corps of Engi-
neers, Division Engineer, Waltham,
Mass.

[32 FR 8716, June 17, 1967, as amended at 56
FR 13764, Apr. 4, 1991]

§207.10 Charles River, Mass.; dam of
Charles River Basin Commission.

(a) The movements of all vessels or
boats in and near the lock shall be
under the direction of the super-
intendent in charge of these structures
and his assistants, whose orders and
signals shall be obeyed.

(b) Every vessel using the lock and
drawing more than 10 feet shall be ac-
curately and distinctly marked at the
bow and stern, showing the exact draft
of water at such portions of the vessel.

(c) All steam vessels desiring to pass
through the lock shall signal for the
same by two long and two short blasts
of the whistle.

(d)(1) All vessels passing through the
lock shall have their outboard spars, if
any, rigged in, and booms amidships,
and secured. All standing and running
rigging must be triced in to keep it
from blowing out and fouling the draw-
bridge. Every vessel of 200 tons and
under shall be provided with at least
two, and every vessel of more than 200
tons shall be provided with at least
four good and sufficient lines, cables,
or hawsers. Anchors shall either be
stowed or shall hang from hawse pipes,
hauled up close, clear of the water if
possible. Vessels with anchors under
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foot or hanging from catheads will not
be permitted to enter the lock.

(2) All vessels must be sufficiently
manned and must have a sufficient
number of round and fore-and-aft fend-
ers to protect the lock from injury. All
heavy rope fenders must be securely
lashed to prevent their falling into the
lock and interfering with the gates.

(e) All vessels approaching the lock
while any other vessel going in the op-
posite direction is in or about to enter
it shall be stopped where they will not
obstruct the free passage of such other
vessel.

(f) 1t shall be the duty of every mas-
ter or person in charge of any vessel
upon approaching the lock from the up-
stream end to ascertain by personal ob-
servation whether or not the upper
lock gate is open, and a vessel shall not
be permitted to come within 100 feet of
the upper lock gate until the gate has
been wholly withdrawn into its recess.

(g) All towboats, whether towing or
not, and other steam vessels of less
than 100 tons gross may enter the lock
under their own power and without
having lines out, but all other vessels,
including those which are accompanied
by towboats, must attach not less than
two good and sufficient lines, cables, or
hawsers to the bollards or other fix-
tures provided for the purpose to check
the speed of the vessel and to stop it as
soon as it has gone far enough to per-
mit the lock gate behind it to be
closed, and each line, cable, or hawser
shall be attended on board while pass-
ing into the lock by one or more of the
vessel’s crew. Where vessels are so long
that in order to get them wholly with-
in the lock it is necessary to approach
within 150 feet of the lock gate ahead,
the speed of the vessel must be slow
and fully under control by the lines,
cables, or hawsers. Steam vessels of
more than 100 tons gross, not including
towboats, will not be permitted to turn
their propellers on entering the lock
after the bow of the vessel has entered,
but will be drawn in by means of cap-
stans on the lock walls or otherwise,
and their speed must be checked and
the vessel stopped by lines, cables, or
hawsers as in other cases. All steam
vessels may leave the lock under their
own power. The master or person in
charge of a vessel shall arrange to have



§207.20

any line, cable, or hawser handed or
thrown from the lock walls by the su-
perintendent or his assistants, made
fast on the vessel as requested or di-
rected, so that in cases of emergency
such line, cable, or hawser may also be
used to check the speed of and stop the
vessel.

(h) When a vessel is in position in the
lock it shall be securely fastened in a
manner satisfactory to the super-
intendent, or his assistant in charge of
the lock at the time, to prevent the
vessel from moving about while the
lock is being filled or emptied, and the
lines, cables, and hawsers used for this
purpose shall be attended as far as is
necessary or required while the filling
or emptying is in progress.

(i) No vessel which has iron or irons
projecting from it or lumber or other
cargo projecting over its sides shall
enter the lock, except at such time and
with such precautions to prevent dam-
age to the lock or its appurtenances as
the superintendent, or the assistant in
charge of the lock at the time, may re-
quire.

() All persons, whether in charge of
vessels or not, are prohibited from will-
fully or carelessly damaging the lock,
any of its appurtenances or the
grounds adjacent thereto, and from
throwing any material of any kind into
the lock. No line shall be attached to
anything except the bollards and other
fixtures provided for the purpose.

(k) Upon each passage through the
lock, the master or clerk of a vessel
shall make a statement of the kind and
tonnage of the freight carried.

() No person shall cause or permit
any vessel or boat of which he is in
charge to remain in the lock or its ap-
proaches for a longer time than is nec-
essary for the passage of the lock, un-
less he is especially permitted to do so
by the superintendent or the assistant
in charge of the lock at the time, and
if such vessel or boat is, in the opinion
of such superintendent or assistant, in
a position to obstruct navigation it
shall be removed at once as requested
or directed by such superintendent or
assistant.

(m) AIl registered merchant vessels
shall pass through the lock in the order
directed by the superintendent or the
assistant in charge of the lock at the
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time. Unregistered craft will not be al-
lowed to pass through the lock sepa-
rately unless especially permitted by
such superintendent or assistant.

(n) The lock shall be operated
promptly for the passage of all vessels
upon signal excepting only in such
cases as are specifically provided for in
this section.

[Regs., May 6, 1909]

§207.20 Cape Cod Canal, Mass.; use,
administration, and navigation.

(a) Limit of Canal. The canal, includ-
ing approaches, extends from the Canal
Station Minus 100 in Cape Cod Bay, ap-
proximately one and six-tenths (1.6)
statute miles seaward of the Canal
Breakwater Light, through dredged
channels and land cuts to Cleveland
Ledge Light in Buzzards Bay approxi-
mately four (4) statute miles southwest
of Wings Neck.

(b) Supervision. (1) The movement of
ships, boats and craft of every descrip-
tion through the canal and the oper-
ation and maintenance of the water-
way and all property of the United
States pertaining thereto shall be
under the supervision of the Division
Engineer, U.S. Army Engineer Divi-
sion, New England, Corps of Engineers,
Waltham, Massachusetts, or the au-
thorized representative of the division
engineer, the Engineer-In-Charge of the
Cape Cod Canal. The division engineer
or the Engineer-In-Charge from time to
time will prescribe rules governing the
dimensions of vessels which may tran-
sit the waterway, and other special
conditions and requirements which will
govern the movement of vessels using
the waterway.

(2) The Engineer-In-Charge, through
the marine traffic controller on duty,
will enforce these regulations and mon-
itor traffic through the canal. The ma-
rine traffic controller on duty is the in-
dividual responsible for interpretation
of these regulations with respect to
vessels transiting the canal. Vessels
transiting the canal must obey the or-
ders of the marine traffic controller.

(3) The government has tugs sta-
tioned at the West Boat Basin for
emergency use on an on-call basis. A
patrol vessel is manned and oper-
ational 24-hours a day.
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(c) Communications. There is a marine
traffic controller on duty 24 hours a
day, seven days a week, in the traffic
control center located at the Canal Ad-
ministrative Office. The primary meth-
od of communications between the
canal and vessels transiting will be by
VHF-FM Marine radio. The traffic con-
troller can also be contacted by tele-
phone.

(1) For radio communications, call
the traffic controller on channel 16 to
establish contact. The transmissions
will then be switched to channel 12 or
14 as the working channel to pass infor-
mation. Channel 13 is also available at
the canal office; however, the use of
channel 13 should be limited to emer-
gency situations or whenever vessels
do not have one of the other channels.
All four channels are monitored con-
tinuously by the traffic controller.
Radio discipline will be adhered to in
accordance with FCC rules and regula-
tions.

(2) For telephone communications
with the traffic controller, call (617)
759-4431.

(3) Vessels shall maintain a radio
guard on Marine VHF-FM channel 13
during the entire passage through the
canal.

(4) All radio communications in the
vicinity of the canal are tape recorded
for future reference.

(d) Vessels allowed passage. The canal
is open for passage to all adequately
powered vessels properly equipped and
seaworthy, of sizes consistent with safe
navigation as governed by the control-
ling depths and widths of the channel
and the vertical and horizontal clear-
ances of the bridges over the waterway.
The granting of permission for any ves-
sel to proceed through the waterway
shall not relieve the owners, agents
and operators of full responsibility for
its safe passage. No vessel having a
greater draft forward than aft will be
allowed to transit the canal. Craft of
low power and wind driven are required
to have and use auxiliary power during
passage throughout the canal as de-
fined in paragraph (a) of this section.
Low powered vessels will be required to
await slack water or favorable current
for canal transit.

(e) Tows. (1) Tows shall be made-up
outside the canal entrances. All vessels
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engaged in towing other vessels not
equipped with a rudder shall use two
lines or a bridle and one tow line. If the
vessel in tow is equipped with a rudder
or a ship shaped bow, one tow line may
be used. All tow lines of hawsers must
be hauled as short as practicable for
safe handling of the tows. No towboat
will be allowed to enter the waterway
with more than two barges in tow un-
less prior approval is granted by the
Engineer-In-Charge; requests must be
submitted 12 hours in advance of the
passage.

(2) The maximum length of pontoon
rafts using the canal will be limited to
600 feet, and the maximum width to 100
feet. Pontoon rafts exceeding 200 feet
in length will be required to have an
additional tug on the stern to insure
that the tow is kept in line. The tugs
used must have sufficient power to
handle the raft safely.

(3) Dead ships are required to transit
the canal during daylight hours and
must be provided with the number of
tugs sufficient to afford safe passage
through the canal. (A dead ship will
not be allowed to enter the canal un-
less prior approval is granted by the
Engineer-In-Charge; requests must be
submitted 12 hours in advance of the
passage).

(f) Dangerous cargoes. The master or
pilot of any vessel or tow carrying dan-
gerous cargoes must notify the Marine
Traffic Controller prior to entering the
canal. Dangerous cargoes are defined as
those items listed in 33 CFR 126.10
when carried in bulk (i.e., quantities
exceeding 110 U.S. gallons in one tank)
plus Class A explosives (commercial or
military) as listed in 49 CFR 173.53
(commercial) and 46 CFR 146.29-100
(military), liquified natural gas and
liquified petroleum gas. Transpor-
tation of dangerous cargoes through
the canal shall be in strict accordance
with existing regulations prescribed by
law. In addition, vessels carrying dan-
gerous cargoes shall comply with the
following requirements.

(1) They must have sufficient horse-
power to overcome tidal currents or
they will be required to wait for favor-
able current conditions.

(2) Transits will be during daylight
hours.
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(3) No transit will be permitted when
visibility conditions are unstable or
less than 2 miles at the approaches and
throughout the entire length of the
canal.

(4) Transits must await a clear canal
for passage.

(g) Obtaining clearance. (1) Vessels
under 65 feet in length may enter the
canal without obtaining clearance. All
craft are required to make a complete
passage through the canal except ex-
cursion craft which may operate and
change direction within the canal in
accordance with procedures coordi-
nated with the marine traffic con-
troller on duty. When the railroad
bridge span is in the closed (down) posi-
tion, all vessels are directed not to pro-
ceed beyond the points designated by
stop signs posted east and west of the
railroad bridge. Vessels proceeding
with a fair tide (with the current)
should turn and stem the current at
the designated stop points until the
railroad bridge is in the raised (open)
position.

(2) Vessels 65 feet in length and over
shall not enter the canal until clear-
ance has been obtained from the ma-
rine traffic controller by radio. See
paragraph (c) ‘““‘Communications’” for
procedures. If a vessel, granted prior
clearance, is delayed or stops at the
mooring basins, state pier, or the Sand-
wich bulkhead, a second clearance
must be obtained prior to continuing
passage through the canal.

(3) Vessels will be given clearance in
the order of arrival, except when condi-
tions warrant one-way traffic, or for
any reason an order of priority is nec-
essary, clearance will be granted in the
following order.

(i) First—To vessels owned or oper-
ated by the United States, including
contractors’ equipment employed on
canal maintenance or improvement
work.

(ii) Second—To passenger vessels.

(iii) Third—To tankers and barges
docking and undocking at the Canal
Electric Terminal.

(iv) Fourth—To merchant vessels,
towboats, commercial fishing vessels,
pleasure boats and miscellaneous craft.

(4) Procedures in adverse weather:
Vessels carrying flammable or combus-
tible cargoes as defined in 46 CFR 30.25
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will be restricted from passage through
the canal when visibility is less than %
mile. Other vessels may transit the
canal in thick weather by use of radar
with the understanding that the U.S.
Government will assume no responsi-
bility: And provided, That clearance has
been obtained from the marine traffic
controller.

(h) Traffic lights. There are three sets
of traffic lights showing red, green, and
yellow that are operated on a contin-
uous basis at the canal. The traffic
lights apply to all vessels 65 feet iIn
length and over. The traffic lights are
a secondary system that is operated in
support of the radio communications
system. The traffic lights are located
at the easterly canal entrance, Sand-
wich, and at the westerly entrance to
Hog Island Channel at Wings Neck. A
third traffic light is located at the
Canal Electric Terminal basin on the
south side of the canal in Sandwich,
and applies only to vessels arriving and
departing that terminal.

(1) Westbound traffic. When the green
light is on at the eastern (Cape Cod
Bay) entrance, vessels may proceed
westward through the canal. When the
red light is on, any type of vessel 65
feet in length and over must stop clear
of the Cape Cod Bay entrance channel.
When the yellow light is on, vessels 65
feet in length and over and drawing
less than 25 feet may proceed as far as
the East Mooring Basin where they
must stop. Prior to continuing passage
through the canal, clearance must be
obtained from the marine traffic con-
troller.

(2) Eastbound traffic. When the green
light is on at Wings Neck, vessels may
proceed eastward through the canal.
When the red light is on, vessels 65 feet
and over in length and drawing less
than 25 feet must keep southerly of
Hog Island Channel Entrance Buoys
Nos. 1 and 2 and utilize the general an-
chorage areas adjacent to the improved
channel. Vessel traffic drawing 25 feet
and over are directed not to enter the
canal channel at the Cleveland Ledge
Light entrance and shall lay to or an-
chor in the vicinity of Buzzards Bay
Buoy No. 11 (FLW & Bell) until clear-
ance is granted by the canal marine
traffic controller or a green traffic
light at Wings Neck is displayed. When
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the yellow light is on, vessels may pro-
ceed through Hog Island Channel as far
as the West Mooring Basin where they
must stop. Prior to continuing passage
through the canal, clearance must be
obtained from the marine traffic con-
troller.

(i) Railroad Bridge Signals. The fol-
lowing signals at the Buzzards Bay
Railroad Bridge will be given strict at-
tention.

(1) The vertical lift span on the rail-
road bridge is normally kept in the
raised (open) position except when it is
lowered for the passage of trains, or for
maintenance purposes. Immediately
preceding the lowering of the span, the
operator will sound two long blasts of
an air horn. Immediately preceding the
raising of the span, the operator will
sound one long blast of an air horn.
When a vessel or craft of any type is
approaching the bridge with the span
in the down (closed) position and the
span cannot be raised immediately, the
operator of the bridge will so indicate
by sounding danger signals of four
short blasts in quick succession.

(2) When the lift span is in the down
(closed) position in foggy weather or
when visibility is obscured by vapor,
there will be four short blasts sounded
from the bridge every two minutes.

(J) Speed. All vessels are directed to
pass mooring and boat basin facilities,
the state pier, and all floating plant
engaged in maintenance operations of
the waterway at a minimum speed con-
sistent with safe navigation. In order
to coordinate scheduled rail traffic
with the passage of vessels, to mini-
mize erosion of the canal banks and
dikes from excessive wave wash and
suction, and for the safety of vessels
using the canal, the following speed
regulations must be observed by ves-
sels of all types, including pleasure
craft. The minimum running time for
the land cut between the East Mooring
Basin (Station 35) and the Administra-
tion Office in Buzzards Bay (Station
388) is prescribed as follows:

Head Tide—60 Minutes
Fair Tide—30 Minutes
Slack Tide—45 Minutes

The minimun running time between
the Administration Office (Station 388)
and Hog Island Channel westerly en-
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trance Buoy No. 1 (Station 661) is pre-
scribed as follows:

Head Tide—46 Minutes
Fair Tide—23 Minutes
Slack Tide—35 Minutes

The running time at slack water will
apply to any vessel which enters that
portion of the canal between stations
35 and 661, within the period of one-half
hour before or after the predicted time
of slack water as given in the National
Ocean Survey publication ‘““Current Ta-
bles, Atlantic Coast, North America.”
The minimum running time during a
head tide or a fair tide shall apply to
any vessel which enters that portion of
the canal between Station 35 and 661 at
any time other than designated above
for time requirements at slack tide.
Vessels of any kind unable to make a
through transit of the land cut portion
of the canal against a head current of
6.0 knots within a maximum time limit
of 2 hours 30 minutes shall be required
to obtain the assistance of a helper tug
at the vessel owner’s expense or await
favorable tide conditions prior to re-
ceiving clearance from the marine traf-
fic controller. In the event vessels
within the confines of the canal fail to
perform and are unable to make suffi-
cient headway against the currents,
the marine traffic controller may acti-
vate a helper tug in accordance with
paragraph (k) of this section.

(k) Management of vessels. (1) Vessels
within the limits of the canal shall
comply with applicable navigation
rules.

(2) Vessels within the limits of the
canal shall comply with the applicable
requirements for the use of pilots es-
tablished by the Coast Guard, includ-
ing but not limited to those contained
in 46 CFR 157.20-40. Vessels will not be
granted clearance to enter the canal
until the marine traffic controller has
been notified of the name of the pilot
who will be handling the vessel.

(3) The master of a vessel will be re-
sponsible for notifying the marine traf-
fic controller as soon as an emergency
situation appears to be developing.
When in the opinion of the marine traf-
fic controller an emergency exists, he/
she can require the master to accept
the assistance of a helper vessel.
Whether or not assistance is provided
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by a government vessel or by a private
firm under contract to the government,
the government reserves the right to
seek compensation from the vessel
owners for all costs incurred.

(4) Right of Way: AIll vessels pro-
ceeding with the current shall have the
right of way over those proceeding
against the current. All craft up to 65
feet in length shall be operated so as
not to interfere with the navigation of
vessels of greater length.

(5) Passing of vessels: The passing of
one vessel by another when proceeding
in the same direction is prohibited ex-
cept when a leading low powered ship is
unable to make sufficient headway.
However, extreme caution must be ob-
served to avoid collision, and consider-
ation must be given to the size of the
ship to be overtaken, velocity of cur-
rent and wind, and atmospheric condi-
tions. Masters of vessels involved shall
inform the marine traffic controller on
duty of developing situations to facili-
tate coordination of vessel movement.
Meeting or passing of vessels at the
easterly end of the canal between Sta-
tion Minus 40 and Station 60 will not be
permitted, except in cases of extreme
emergency, in order to allow vessels to
utilize the center line range to mini-
mize the effects of hazardous eddies
and currents. Due to bank suction and
tidal set, meeting and passing of ves-
sels at the following locations will be
avoided:

(i) Sagamore Bridge.

(ii) Bourne Bridge.

(iii) Railroad Bridge.

(iv) Mass Maritime Academy.

(6) Unnecessary delay in canal: Ves-
sels and other type crafts must not ob-
struct navigation by unnecessarily
idling at low speed when entering or
passing through the canal.

(7) Stopping in the waterway: An-
choring in the Cape Cod Canal Channel
is prohibited except in emergencies.
For the safety of canal operations it is
mandatory that the masters of all ves-
sels anchoring in or adjacent to the
canal channel (Cape Cod Bay to Cleve-
land Ledge Light) for any reason, im-
mediately notify the marine traffic
controller.

(8) Utilization of mooring and boat
basins and the Sandwich Bulkhead:
Vessels mooring or anchoring in the
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mooring or boat basins at the Sand-
wich bulkhead must do so in a manner
not to obstruct or impede vessel move-
ments to and from facilities. These fa-
cilities are of limited capacity and per-
mission to occupy them for periods ex-
ceeding 24 hours must be obtained in
advance from the marine traffic con-
troller. Mooring in the West Boat
Basin at Buzzards Bay, near the rail-
road bridge, is not permitted except in
an emergency. Fishing boats, yachts,
cabin cruisers and other craft utilizing
the East Boat Basin on the south side
of the canal at Sandwich, Massachu-
setts are not permitted to tie up at the
Corps of Engineers landing float or an-
chor in a manner to prevent canal
floating plant from having ready access
to the float. All vessels or barges left
unattended must be securely tied with
adequate lines or cables. The United
States assumes no liability for dam-
ages which may be sustained by any
craft using the bulkhead at Sandwich
or the canal mooring or boat basin fa-
cilities. Vessels shall not be left unat-
tended along the face of the govern-
ment bulkhead. A responsible person
with authority to authorize and/or ac-
complish vessel movement must re-
main onboard at all times.

(I) Grounded, wrecked or damaged ves-
sels. In the event a vessel is grounded,
or so damaged by accident as to render
it likely to become an obstruction and/
or hazard to navigation in the water-
way, the division engineer or the divi-
sion engineer’s authorized representa-
tive shall supervise and direct all oper-
ations that may be necessary to re-
move the vessel to a safe locality.

(m) [Reserved]

(n) Deposit of refuse. No oil or other
allied liquids, ashes, or materials of
any kind shall be thrown, pumped or
swept into the canal or its approaches
from any vessel or craft using the wa-
terway, nor shall any refuse be depos-
ited on canal grounds, marine struc-
tures, or facilities.

(0) Trespass to property. Subject to
the provisions of paragraph (q) of this
section trespass upon the canal prop-
erty is prohibited.

(p) Bridges over the canal. The govern-
ment owns, operates and maintains all
bridges across the canal which include
one railroad bridge and two highway
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bridges. The division engineer or his/
her authorized representative may es-
tablish rules and regulations governing
the use of these bridges.

(g) Recreational use of canal—(1) Pol-
icy. (i) It is the policy of the Secretary
of the Army acting through the Chief
of Engineers to provide the public with
safe and healthful recreational oppor-
tunities within all water resource de-
velopment projects administered by
the Chief of Engineers, including the
canal and government lands part there-
of. Any recreational use of the canal
and those lands shall be at the users
own risk.

(ii) AIll water resource development
projects open for recreational use shall
be available to the public without re-
gard to sex, race, creed, color or na-
tional origin. No lessee, licensee, or
concessionaire providing a service to
the public shall discriminate against
any person or persons because of sex,
race, creed, color or national origin in
the conduct of operations under the
lease, license or concession contract.

(2) Motor vehicles. Operation of motor
vehicles, motorcycles, minibikes,
mopeds, motorbikes, snowmobiles, and
all types of off-road vehicles is prohib-
ited on government lands and service
roads except in areas specifically des-
ignated for such operation.

(3) Swimming. Swimming, skin diving,
snorkling, and scuba diving in the
canal between the east entrance in
Cape Cod Bay and the west entrance at
Cleveland Ledge Light are prohibited.
Diving operations may be authorized
by the Engineer-In-Charge in conjunc-
tion with operation and maintenance
of the canal.

(4) Camping. Overnight tenting or
camping on governmment land is pro-
hibited except in areas designated by
the division engineer. Bourne Scenic
Park and Scusset Beach State Reserva-
tion are designated camping areas. Per-
sons asleep during hours of darkness in
or out of vehicles shall be considered as
campers.

(5) Fishing. Persons may fish with rod
and line from the banks of the canal on
Federally owned property except areas
designated by the division engineer.
Fishing and lobstering by boat in the
Cape Cod Canal between the east en-
trance in Cape Cod Bay and the west
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entrance at Cleveland Ledge Light are
prohibited. Fishing by boat is per-
mitted in the area west of the State
Pier in Buzzards Bay, provided that all
craft stay out of the channel defined by
U.S. Coast Guard buoys and beacons.
Fish and game laws of the United
States and the Commonwealth of Mas-
sachusetts will be enforced.

(6) Hunting. Hunting is permitted in
accordance with game laws of the
United States and the Commonwealth
of Massachusetts.

(7) Fires. No open fires will be allowed
at any time except by special permis-
sion and then shall be continuously
overseen and in compliance with state
or town laws.

(8) Control of animals and pets. (i) No
person shall bring or have horses in
camping, picnic, swimming beaches or
developed recreation areas.

(ii) No person shall bring dogs (except
seeing eye dogs), cats, or other pets
into developed recreation areas unless
penned, caged, or on a leash no longer
than six feet or otherwise under phys-
ical restrictive controls at all time.

(9) Restrictions. (i) The division engi-
neer may establish a reasonable sched-
ule of visiting hours for all or portions
of the project area and close or restrict
the public use of all or any portion of
the project by the posting of appro-
priate signs indicating the extent and
scope of closure. All persons shall ob-
serve such posted restrictions.

(i) The operation or use of any audio
or other noise producing device includ-
ing, but not limited to, communica-
tions media and vehicles in such a
manner as to unreasonably annoy, en-
danger persons or affect vessel traffic
through the canal is prohibited.

(10) Explosives, firearms, other weapons
and fireworks. (i) The possession of
loaded firearms, ammunition, projec-
tile firing devices, bows and arrows,
crossbows, and explosives of any kind
is prohibited unless in the possession of
a law enforcement officer or Govern-
ment employee on official duty or used
for hunting during the hunting season
as permitted under paragraph (q)(6) of
this section, or unless written permis-
sion has been received from the divi-
sion engineer.

(i) The possession or use of fireworks
is prohibited unless written permission
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has been received from the division en-
gineer.

(11) Public property. Destruction, in-
jury, defacement or removal of public
property including natural formations,
historical and archeological features
and vegetative growth is prohibited
without written permission of the divi-
sion engineer.

(12) Abandonment of personal property.
(i) Abandonment of personal property
is prohibited. Personal property shall
not be left unattended upon the lands
or waters of the project except in ac-
cordance with this regulation. After a
period of 24 hours, abandoned or unat-
tended personal property shall be im-
pounded and stored at a storage point
designated by the division engineer.
The division engineer shall assess a
reasonable impoundment fee, which
shall be paid before the impounded
property is returned to its owners.

(ii) The division engineer shall, by
public or private sales or otherwise,
dispose of all lost, abandoned, or un-
claimed personal property that comes
into his/her custody or control. How-
ever, efforts should be made to find the
owner, the owner’s heirs or next of Kin,
or legal representatives. If the owner,
heirs or next of kin, or legal represent-
ative is determined but not found, the
property may not be disposed of until
the expiration of 120 days after the
date when notice, giving the time and
place of the intended sale or other dis-
position, has been sent by certified or
registered mail to that person at last
known address. When diligent effort to
determine the owner, owner’s heirs or
next of kin, or legal representative is
unsuccessful, the property may be dis-
posed of without delay, except that if it
has a fair market value of $25 or more
the property generally may not be dis-
posed of until three months after the
date it is received at the Cape Cod
Canal Administrative Office. The net
proceeds from the sale of property shall
be placed into the Treasury of the
United States as miscellaneous re-
ceipts.

(13) Lost and found articles. All aban-
doned/lost articles shall be deposited
by the finder at the Canal Administra-
tion office or with Canal ranger. The
finder shall leave his/her name, ad-
dress, and phone number. All lost arti-
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cles shall be disposed of in accordance
with procedures set forth in paragraph
(9)(12) of this section.

(14) Advertisement. Advertising by the
use of billboards, signs, markers, audio
devices or any other means whatever is
prohibited unless written permission
has been received from the division en-
gineer.

(15) Commercial activities. The engag-
ing in or solicitation of business with-
out the written permission of the divi-
sion engineer is prohibited.

(16) Unauthorized structures. The con-
struction or placing of any structure of
any kind under, upon or over the
project lands or water is prohibited un-
less a permit has been issued by the di-
vision engineer. Structures not under
permit are subject to summary re-
moval by the division engineer.

(17) Special events. Prior approval
must be obtained from the Engineer-In-
Charge for special events, recreational
programs and group activities. The
public shall not be charged any fee by
the sponsor of such event unless the di-
vision engineer has approved in writing
the proposed schedule of fees.

(18) Interference with government em-
ployees. Interference with any govern-
ment employee in the conduct of offi-
cial duties pertaining to the adminis-
tration of these regulations is prohib-
ited.

[45 FR 51552, Aug. 4, 1980; 45 FR 60430, Sept.
12, 1980, as amended at 56 FR 13765, Apr. 4,
1991]

§207.50 Hudson River Lock at Troy,
N.Y.; navigation.

(a) Authority of lockmaster. The
lockmaster shall be charged with the
immediate control and management of
the lock, and of the area set aside as
the lock area, including the lock ap-
proach channels. He shall see that all
laws, rules and regulations for the use
of the lock and lock area are duly com-
plied with, to which end he is author-
ized to give all necessary orders and di-
rections in accordance therewith, both
to employees of the Government and to
any and every person within the limits
of the lock or lock area, whether navi-
gating the lock or not. No one shall
cause any movement of any vessel,
boat, or other floating thing in the
lock or approaches except by or under
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the direction of the lockmaster or his
assistants.

(b) Signals. Steamboats or tows desir-
ing lockage in either direction shall
give notice to the lock tenders, when
not more than three-fourths mile from
the lock, by one long blast of (10 sec-
onds’ duration), followed by one short
blast (of three seconds’ duration), or a
whistle or horn. When the lock is ready
for entrance a green light will be
shown from the river wall. An amber
light will indicate that the lock is
being made ready for entrance. A red
light will indicate that the approach-
ing vessel must wait. Whenever local
conditions make it advisable the visual
signals will be supplemented by sound
signals as follows:

(1) One long blast of a horn to indi-
cate that the vessel must wait.

(2) One short blast of a horn to indi-
cate that the lock is being made ready
for entrance.

(3) Two short blasts of a horn to indi-
cate permission to enter the lock.

(4) Four short and rapid blasts to at-
tract attention, indicate caution, and
signal danger.

(c) Draft of boats. Deep-draft boats
must clear the miter sills by at least 3
inches. Boats drawing too much water
will not be allowed to lighter cargo in
the entrances.

(d) Precedence at the lock. The vessel
arriving first at the lock shall be first
to lock through; but precedence shall
be given to vessels belonging to the
United States and to commercial ves-
sels in the order named. Arrival posts
or markers may be established ashore
above or below the lock. Vessels arriv-
ing at or opposite such posts or mark-
ers will be considered as having arrived
at the lock within the meaning of this
paragraph. If the traffic is crowded in
both directions; up and down lockages
will usually be made alternately, but
the lock tender may permit two or
more lockages to be made at one time
in the same direction when this will
not cause unreasonable delay. In case
two or more boats or tows are to enter
for the same lockage, they shall enter
as directed by the lock tender. No boat
shall run ahead of another while in the
lock. The boat that enters first shall
leave first.
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(e) Lockage of pleasure boats. The
lockage of pleasure boats, house boats
or like craft shall be expedited by lock-
ing them through with commercial
craft (other than barges carrying gaso-
line or highly hazardous materials) in
order to utilize the capacity of the lock
to its maximum. Lockage of pleasure
craft may be made with commercial
craft carrying petroleum products
other than gasoline, provided a clear
distance of at least 100 feet between
such vessels can be maintained in the
lock. If, after the arrival of such craft,
no separate or combined lockage can
be accomplished within a reasonable
time, not to exceed the time required
for three other lockages, then separate
lockage shall be made.

(f) Stations while waiting. Boats wait-
ing their turn to enter the lock must
lie at a sufficient distance from the
lock and in such a position as to leave
sufficient room for the passage of boats
leaving the lock.

(9) Unnecessary delay. (1) Boats must
not cause delay in entering or leaving
the lock. Masters and pilots will be
held to a strict accountability in this
matter, and those with tows must pro-
vide enough men to move barges
promptly. Boats failing to enter the
lock with reasonable promptness after
being signaled will lose their turn.

(2) Tugboats arriving with their tows
in a condition which will delay locking
shall lose their turn if so ordered by
the lock tender. Leaking boats may be
excluded until put in shape to be
passed through safely.

(h) Mooring. Boats in the lock or
waiting in the entrance shall be
moored where directed by the lock ten-
der, by bow, stern, and spring lines, to
the snubbing posts or line hooks. Tying
boats to the lock ladders is strictly
prohibited.

(i) Protection of lock gates. Boats will
not be permitted to enter or leave the
lock until the lock gates are at rest in
the gate recesses and the lock tender
has directed the boat to start.

(J) Damage to walls, etc. All craft pass-
ing through the lock must be free from
projections or sharp corners which
might scar the walls or injure other
parts. Steamboats must be provided
with suitable fenders, etc. One man
shall be kept at the head of every tow
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till it has cleared the lock and guide
walls, and shall use the fender to pre-
vent scarring the walls.

(k) Handling machinery. None but em-
ployees of the United States will be al-
lowed to move any valve, gate, or other
machinery belonging to the lock.

() Refuse in lock. Throwing ashes,
refuse, or other obstruction in the en-
trances or in the lock, or on the walls
thereof, and passing coal from flats or
barges to a steamboat while in the lock
is prohibited.

(m) [Reserved]

(n) Trespass on U.S. property. Trespass
on U.S. property, or willful injury to
the banks, masonry, fences, trees,
houses, machinery, or other property
of the United States at or near the lock
is strictly prohibited.

(0) Penalties. In addition to the pen-
alties prescribed by law, boats which
fail to comply with the regulations in
this section will thereafter be refused
lockage until assurances have been re-
ceived, satisfactory to the District En-
gineer, Corps of Engineers, New York,
New York, that the regulations will be
complied with.

[Regs., Mar. 24, 1916, as amended at 16 FR
7210, July 24, 1951; 26 FR 352, Jan. 18, 1961; 56
FR 13765, Apr. 4, 1991]

§207.60 Federal Dam, Hudson River,
Troy, N.Y.; pool level.

(a) Whenever the elevation of the
pool created by the Federal dam at
Troy, N.Y., shall fall to a point level
with the crest of the main spillway, the
elevation of which is +14.33 feet mean
sea level, the operation of the power
plant shall cease and further operation
thereof shall be suspended until such
time as the water level rises to or
above +14.43 feet mean sea level.

(b) Flashboards may be maintained
on the section of the spillway of the
dam having an elevation of +14.33 feet
mean sea level in order to increase the
elevation of this section to an ele-
vation equal to that of the auxiliary
spillway, or +16.33 feet mean sea level:
Provided, That the flashboards are so
erected as to drop automatically when
the pool level rises to an elevation of
+18.5 feet mean sea level, and conform
in other respects to the plans attached
thereto.
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(c) The tide staff to be used in deter-
mining the elevation of the pool shall
be the ceramic tide staff now located
on the westerly face of the east lock
wall north of the northerly gates, the
zero of which is set 2 feet below mean
sea level.

(d) The regulations of the pool level
and the maintenance of flashboards
shall be subject to the supervision and
approval of the District Engineer, New
York City.

[Regs., Dec. 2, 1924, as amended at 25 FR 8907,
Sept. 16, 1960]

§207.100 Inland waterway from Dela-
ware River to Chesapeake Bay, Del.
and Md. (Chesapeake and Delaware
Canal); use, administration, and
navigation.

(a) Applicability. The regulations in
this section are applicable to that part
of the inland waterway from Delaware
River to Chesapeake Bay, Del. and Md.,
between Reedy Point, Delaware River,
and Old Town Point Wharf, EIk River.

(b) Supervision. The District Engi-
neer, Corps of Engineers, Philadelphia,
Pa., has administrative supervision
over the waterway and is charged with
the enforcement of these regulations.
The District Engineer from time to
time will prescribe rules governing the
dimensions of vessels which may tran-
sit the waterway, and other special
conditions and requirements which will
govern the movement of vessels using
the waterway. The District Engineer’s
representative is the Chesapeake City
Resident Engineer. The Chesapeake
City Resident Engineer through the
dispatcher on duty will enforce these
regulations and monitor  traffic
through the canal.

(c) Safe navigation required. Clearance
for any vessel to enter or pass through
any part of the waterway will be con-
tingent on the vessel’s having adequate
personnel, machinery, and operative
devices for safe navigation. In the
event of question as to the ability of
any vessel to navigate the waterway
safely, a ruling will be made by the dis-
patcher. The owner, agent, master,
pilot, or other person in charge of the
vessel concerned may appeal the dis-
patcher’s ruling to the District Engi-
neer whose decision shall be final. A
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clearance by the dispatcher for a ves-
sel’s passage through the waterway
shall not relieve the owners, agents,
and operators of the vessel of full re-
sponsibility for its safe passage.

(d) Radio equipment. Requirements for
radio equipment on vessels transiting
the waterway are as described in rules
governing traffic through the water-
way issued by the District Engineer.
Vessels not having the mandatory
radio equipment will not be permitted
to transit the canal.

(e) Anchorage and wharfage facilities.
The anchorage basin at Chesapeake
City and free wharfage facilities on the
west side of the anchorage basin are
available for small vessels only. These
facilities are of limited capacity, and
permission to occupy them for periods
exceeding 24 hours must be obtained in
advance from the dispatcher at Chesa-
peake City.

(f) Projections from vessels. No vessel
carrying a deck load which overhangs
or projects beyond the sides of the ves-
sel will be permitted to enter or pass
through the waterway. Vessels car-
rying rods, poles, or other gear extend-
ing above the top of the vessel’s mast
will be required to lower such equip-
ment to a level with the top of the
mast before entering the waterway.

(9) [Reserved]

(h) Tows—(1) Integrated pusher-type
tows. The maximum overall length and
extreme breadth of this type of tow
which may transit the canal are as de-
scribed in rules governing traffic
through the waterway issued by the
District Engineer.

(2) All other types of tows. All ships or
tugs engaged in towing vessels not
equipped with a rudder, whether light
or loaded, shall use two towlines or a
bridle on one towline. If the vessel in
tow is equipped with a rudder, one tow-
line without a bridle may be used. All
towlines must be hauled as short as
practicable for safe handling of the
tows. No towboat will be permitted to
enter the waterway with more than
two loaded, or three light barges. Two
or more barges or other vessels, not
self-propelled, shall be towed abreast
and not in tandem, using two towlines
unless the towboat is made fast along-
side the tow.

(i) [Reserved]
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(J) Traffic lights. Traffic lights are lo-
cated at Reedy Point and Old Town
Point Wharf. These traffic lights are
described in the rules governing traffic
through the waterway issued by the
District Engineer.

(k) Drawbridges. Operation of the
Penn Central vertical lift bridge across
the canal will be in accordance with
regulations promulgated by the U.S.
Coast Guard, §117.235a Chesapeake and
Delaware Canal, Del., of this chapter.

() [Reserved]

(m) Refuse and oil. The depositing of
trash, refuse, debris, oil, or other mate-
rial in the waterway or upon the banks
or right-of-way is prohibited. Violators
are subject to penalties as prescribed
by Federal law.

(n) Damage to waterway property.
Damage to the waterway, lands, banks,
bridges, jetties, piers, fences, buildings,
trees, telephone lines, lighting struc-
tures, or any other property of the
United States pertaining to the water-
way is prohibited.

(o) Fish and game. The fish and game
laws of the United States and of the
States of Delaware and Maryland,
within their respective bounds, will be
enforced upon the waters and lands
pertaining to the waterway owned by
the United States.

(p) Grounded, wrecked, or damaged ves-
sels. In the event a vessel is grounded
or wrecked in the waterway or is dam-
aged by accident or successive mechan-
ical breakdown, the owner, agent, or
operator shall take prompt action to
prevent the vessel from becoming or
remaining an obstruction to naviga-
tion, and such persons shall also re-
spond to such instructions as may be
issued by the District Engineer to pre-
vent the vessel from becoming or re-
maining a menace to navigation. The
lack of reasonable response from
owner, agent, or operator may be
deemed sufficient cause for the District
Engineer to undertake repair or re-
moval of the vessel as he may deter-
mine to be in the best interest to the
Government.

(q)-(s) [Reserved]

(t) Pilotage. Any pilot who pilots in
the canal shall comply with State laws
or Coast Guard regulations and must
be licensed for this waterway by the
U.S. Coast Guard.
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(u) Vessels difficult to handle. Vessels
which are observed by the pilot or mas-
ter in charge, to be difficult to handle,
or which are known to have handled
badly on previous trips, must transit
the canal during daylight hours and
must have tug assistance. Such vessels
must obtain permission from the dis-
patcher to enter the canal and must be
provided with the number of tugs suffi-
cient to afford safe passage. Agents
must make their own arrangements for
tug assistance. Such eastbound vessels
must clear Reedy Point Bridge, and
such westbound vessels the Chesapeake
City Bridge, before dark.

[37 FR 9670, May 16, 1972, as amended at 42
FR 57961, Nov. 7, 1977; 56 FR 13765, Apr. 4,
1991]

§207.160 All waterways tributary to
the Atlantic Ocean south of Chesa-
peake Bay and all waterways tribu-
tary to the Gulf of Mexico east and
south of St. Marks, Fla.; use, admin-
istration, and navigation.

(a) Description. This section applies to
the following:

(1) Waterways. All navigable waters of
the United States, natural or artificial,
including bays, lakes, sounds, rivers,
creeks, intracoastal waterways, as well
as canals and channels of all types,
which are tributary to or connected by
other waterways with the Atlantic
Ocean south of Chesapeake Bay or with
the Gulf of Mexico east and south of
St. Marks, Florida.

(2) Locks. All Government owned or
operated locks and hurricane gate
chambers and appurtenant structures
in any of the waterways described in
paragraph (a)(1) of this section.

(3) U.S. property. All river and harbor
lands owned by the United States in or
along the waterways described in para-
graph (a)(1) of this section, including
lock sites and all structures thereon,
other sites for Government structures
and for the accommodation and use of
employees of the United States, and
rights of way and spoil disposal areas
to the extent of Federal interest there-
in.

(4) Vessels and rafts. The term ‘‘ves-
sel’” as used in this section includes all
floating things moved over these wa-
terways other than rafts.
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(b) Authority of District Engineers. The
use, administration, and navigation of
these waterways, Federal locks and
hurricane gate chambers shall be under
the direction of the officers of the
Corps of Engineers, U.S. Army, de-
tailed in charge of the respective sec-
tions, and their authorized assistants.
The cities in which the U.S. District
Engineers are located are as follows:

U.S. District Engineer, Norfolk, Virginia.

U.S. District Engineer, Wilmington, North
Carolina.

U.S. District Engineer, Charleston, South
Carolina.

U.S. District Engineer, Savannah, Georgia.

U.S. District Engineer, Jacksonville, Flor-
ida.

(c) [Reserved]

(d) Bridges. (For regulations gov-
erning the operation of bridges, see
§§117.1, 117.240 and 117.245 of this title.)

(e) Locks—(1) Authority of lockmasters.
(i) Locks staffed with Government per-
sonnel. The provisions of this subpara-
graph apply to all waterways in this
Section except for the segment of the
Atlantic Intracoastal Waterway identi-
fied in (e)(1)(ii). The lockmaster shall
be charged with the immediate control
and management of the lock, and of
the area set aside as the lock area, in-
cluding the lock approach channels.
He/she shall see that all laws, rules and
regulations for the use of the lock and
lock area are duly complied with, to
which end he/she is authorized to give
all necessary orders and directions in
accordance therewith, both to employ-
ees of the Government and to any and
every person within the limits of the
lock and lock area, whether navigating
the lock or not. No one shall cause any
movement of any vessel, boat, or other
floating thing in the lock or ap-
proaches except by or under the direc-
tion of the lockmaster or his/her assist-
ants.

(ii) Locks staffed with contract per-
sonnel. The provisions of this subpara-
graph apply to the segment of the At-
lantic Intracoastal Waterway com-
prising the Albermarle and Chesapeake
Canal and the Dismal Swamp Canal in-
cluding Great Bridge Lock, Chesa-
peake, Virginia; Deep Creek Lock,
Chesapeake, Virginia; and South Mills
Lock, North Carolina. Contract per-
sonnel shall give all necessary orders
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and directions for operation of the
locks. No one shall cause any move-
ment of any vessel, boat or other float-
ing thing in the locks or approaches ex-
cept by or under the direction of the
contract lock operator. All duties and
responsibilities of the lockmaster set
forth in this section shall be performed
by the contract lock operator except
that the responsibility for enforcing all
laws, rules and regulations shall be
vested in a government employee des-
ignated by the Norfolk District Engi-
neer. The District Engineer will notify
waterway users and the general public
through appropriate notices and media
concerning the location and identity of
the designated government employee.

(2) Signals. Vessels desiring lockage
in either direction shall give notice to
the lockmaster at not more than three-
quarters of a mile nor less than one-
quarter of a mile from the lock, by two
long and two short blasts of a whistle.
When the lock is available, a green
light, semaphore or flag will be dis-
played; when not available, a red light,
semaphore or flag will be displayed. No
vessels or rafts shall approach within
300 feet of any lock entrance unless sig-
nalled to do so by the lockmaster.

(3) Precedence at locks. (i) The vessel
arriving first at a lock shall be first to
lock through; but precedence shall be
given to vessels belonging to the
United States and to commercial ves-
sels in the order named. Arrival posts
or markers may be established ashore
above or below the locks. Vessels arriv-
ing at or opposite such posts or mark-
ers will be considered as having arrived
at the locks within the meaning of this
paragraph.

(i) The lockage of pleasure boats,
house boats or like craft shall be expe-
dited by locking them through with
commercial craft (other than barges
carrying petroleum products or highly
hazardous materials) in order to utilize
the capacity of the lock to its max-
imum. If, after the arrival of such
craft, no separate or combined lockage
can be accomplished within a reason-
able time not to exceed the time re-
quired for three other lockages, then
separate lockage shall be made.

(4) Entrance to and exit from locks. No
vessel or raft shall enter or leave the
locks before being signalled to do so.
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While waiting their turns, vessels or
rafts must not obstruct traffic and
must remain at a safe distance from
the lock. They shall take position in
rear of any vessels or rafts that may
precede them, and there arrange the
tow for locking in sections if nec-
essary. Masters and pilots of vessels or
in charge of rafts shall cause no undue
delay in entering or leaving the lock,
and will be held to a strict account-
ability that the approaches are not at
any time unnecessarily obstructed by
parts of a tow awaiting lockage or al-
ready passed through. They shall pro-
vide sufficient men to move through
the lock promptly without damage to
the structures. Vessels or tows that
fail to enter the locks with reasonable
promptness after being signalled to do
so will lose their turn.

(5) Lockage of vessels. (i) Vessels must
enter and leave the locks carefully at
slow speed, must be provided with suit-
able lines and fenders, must always use
fenders to protect the walls and gates,
and when locking at night must be pro-
vided with suitable lights and use them
as directed.

(ii) Vessels which do not draw at
least six inches less than the depth on
miter sills or breast walls, or which
have projections or sharp corners liable
to damage gates or walls, shall not
enter a lock or approaches.

(iii) No vessel having chains or lines
either hanging over the sides or ends,
or dragging on the bottom, for steering
or other purposes, will be permitted to
pass a lock or dam.

(iv) Power vessels must accompany
tows through the locks when so di-
rected by the lockmaster.

(v) No vessel whose cargo projects be-
yond its sides will be admitted to lock-
age.

(vi) Vessels in a sinking condition
shall not enter a lock or approaches.

(vii) The passing of coal from flats or
barges to steamers while in locks is
prohibited.

(viii) Where special regulations for
safeguarding human life and property
are desirable for special situations, the
same may be indicated by printed
signs, and in such cases such signs will
have the same force as other regula-
tions in this section.
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(ix) The lockmaster may refuse to
lock vessels which, in his judgment,
fail to comply with this paragraph.

(6) Lockage of rafts. Rafts shall be
locked through in sections as directed
by the lockmaster. No raft will be
locked that is not constructed in ac-
cordance with the requirements stated
in paragraph (g) of this section. The
party in charge of a raft desiring lock-
age shall register with the lockmaster
immediately upon arriving at the lock
and receive instructions for locking.

(7) Number of lockages. Tows or rafts
locking in sections will generally be al-
lowed only two consecutive lockages if
one or more single vessels are waiting
for lockage, but may be allowed more
in special cases. If tows or rafts are
waiting above and below a lock for
lockage, sections will be locked both
ways alternately whenever practicable.
When there are two or more tows or
rafts awaiting lockage in the same di-
rection, no part of one shall pass the
lock until the whole of the one pre-
ceding it shall have passed.

(8) Mooring. (i) Vessels and rafts when
in the lock shall be moored where di-
rected by the lockmaster by bow, stern
and spring lines to the snubbing posts
or hooks provided for that purpose, and
lines shall not be let go until signal is
given for vessel or raft to leave. Tying
boats to the lock ladders is prohibited.

(if) The mooring of vessels or rafts
near the approaches to locks except
while waiting for lockage, or at other
places in the pools where such mooring
interferes with general navigation of
the waterway is prohibited.

(9) Maneuvering locks. The lock gates,
valves, and accessories will be moved
only under the direction of the
lockmaster; but if required, all vessels
and rafts using the locks must furnish
ample help on the lock walls for han-
dling lines and maneuvering the var-
ious parts of the lock under the direc-
tion of the lockmaster.

(f) [Reserved]

(9) Rafts, logging. (1) Rafts will be
permitted to navigate a waterway only
if properly and securely assembled. The
passage of ‘“bag” or ‘‘sack’” rafts,
““‘dog”’ rafts, or of loose logs over any
portion of a waterway, is prohibited.
Each section of a raft will be secured
within itself in such a manner as to
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prevent the sinking of any log, and so
fastened or tied with chains or wire
rope that it cannot be separated or bag
out so as to materially change its
shape. AIll dogs, chains and other
means used in assembling rafts shall be
in good condition and of ample size and
strength to accomplish their purposes.

(2) No section of a raft will be per-
mitted to be towed over any portion of
a waterway unless the logs float suffi-
ciently high in the water to make it
evident that the section will not sink
en route.

(3) Frequent inspections will be made
by the person in charge of each raft to
insure that all fastenings remain se-
cure, and when any one is found to
have loosened, it shall be repaired at
once. Should any log or section be lost
from a raft, the fact must be promptly
reported to the District Engineer, giv-
ing as definitely as possible the exact
point at which the loss occurred. In all
cases the owner of the lost log or sec-
tion will take steps immediately to re-
move the same from the waterway.

(4) The length and width of rafts
shall not exceed such maximum dimen-
sions as may be prescribed by the Dis-
trict Engineer.

(5) All rafts shall carry sufficient
men to enable them to be managed
properly, and to keep them from being
an obstruction to other craft using the
waterway. To permit safe passage in a
narrow channel rafts will, if necessary,
stop and tie up alongside the bank.
Care must be exercised both in towing
and mooring rafts to avoid the possi-
bility of damage to aids to navigation
maintained by the United States or
under its authorization.

(6) When rafts are left for any reason
with no one in attendance, they must
be securely tied at each end and at as
many intermediate points as may be
necessary to keep the timbers from
bagging into the stream, and must be
moored so as to conform to the shape
of the bank. Rafts moored to the bank
shall have lights at 500-foot intervals
along their entire length. Rafts must
not be moored at prominent projec-
tions of the bank, or at critical sec-
tions.

(7) Logs may be stored in certain
tributary streams provided a clear
channel at least one-half the width of
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the channel be left clear for navigation
along the tributary. Such storage
spaces must be protected by booms
and, if necessary to maintain an open
channel, piling should also be used. Au-
thority for placing these booms and
piling must be obtained by written per-
mit from the District Engineer.

(8) The building, assembling, or
breaking up of a raft in a waterway
will be permitted only upon special au-
thority obtained from the District En-
gineer, and under such conditions as he
may prescribe.

(h) Dumping of refuse or oil in water-
way, obstructions. Attention is invited
to the provisions of sections 13 and 20
of the River and Harbor Act of March 3,
1899 (30 Stat. 1152, 1154; 33 U. S. C. 407,
415), and of sections 2, 3, and 4 of the
Oil Pollution Act of June 7, 1924 (43
Stat. 604, 605; 33 U.S.C. 432-434), which
prohibit the depositing of any refuse
matter in these waterways or along
their banks where liable to be washed
into the waters; authorize the imme-
diate removal or destruction of any
sunken vessel, craft, raft, or other
similar obstruction, which stops or en-
dangers navigation; and prohibit the
discharge of oil from vessels into the
coastal navigable waters of the United
States.

(i) Damage. Masters and owners of
vessels using the waterways are re-
sponsible for any damage caused by
their operations to canal revetments,
lock piers and walls, bridges, hurricane
gate chambers, spillways, or ap-
proaches thereto, or other Government
structures, and for displacing or dam-
aging of buoys, stakes, spars, range
lights or other aids to navigation.
Should any part of a revetment, lock,
bridge, hurricane gate chamber, spill-
way or approach thereto, be damaged,
they shall report the fact, and furnish
a clear statement of how the damage
occurred, to the nearest Government
lockmaster or bridge tender, and by
mail to the District Engineer, U.S. En-
gineer Office, in local charge of the wa-
terway in which the damage occurred.
Should any aid to navigation be dam-
aged, they shall report that fact imme-
diately to the Superintendent of Light-
houses at Norfolk, Virginia, if north of
New River Inlet, North Carolina; to the
Superintendent of Lighthouses at
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Charleston, South Carolina, if between
New River Inlet, North Carolina, and
St. Lucie Inlet, Florida; to the Super-
intendent of Lighthouses at Key West,
Florida, if between St. Lucie Inlet and
Suwanee River, Florida; and to the Su-
perintendent of Lighthouses, New Orle-
ans, Louisiana, if between Suwanee
River and St. Marks, Florida.

(J) Trespass on property of the United
States. Trespass on waterway property
or injury to the banks, locks, bridges,
piers, fences, trees, houses, shops or
any other property of the United
States pertaining to the waterway is
strictly prohibited. No business, trad-
ing or landing of freight or baggage
will be allowed on or over Government
piers, bridges, or lock walls.

(k) Copies of regulations. Copies of the
regulations in this section will be fur-
nished free of charge upon application
to the nearest District Engineer.

[Regs., Apr. 30, 1938, as amended at 8 FR
15381, Nov. 9, 1943; 25 FR 8908, Sept. 16, 1960;
26 FR 353, Jan. 18, 1961; 34 FR 4967, Mar. 7,
1969; 42 FR 57961, Nov. 7, 1977; 48 FR 6335, Feb.
11, 1983; 56 FR 13765, Apr. 4, 1991]

§207.169 Oklawaha River, navigation
lock and dam at Moss Bluff, Fla.;
use, administration, and navigation.

(a) The owner of or agency control-
ling the lock shall not be required to
operate the navigation lock except
from 7 a.m. to 7 p.m. during the period
of February 15 through October 15 each
year, and from 8 a.m. to 6 p.m. during
the remaining months of the year. Dur-
ing the above hours and periods the
lock shall be opened upon demand for
the passage of vessels. The hours of op-
eration are based on local time.

(b) The owner of or agency control-
ling the lock shall place signs of such
size and description as may be des-
ignated by the District Engineer, U.S.
Army Engineer District, Jacksonville,
Fla., at each side of the lock indicating
the nature of the regulations of this
section.

[35 FR 10520, June 27, 1970, as amended at 38
FR 5468, Mar. 1, 1973]

§207.170 Federal Dam, Oklawaha
River, Moss Bluff, Fla.; pool level.

(@) The level of the pool shall nor-

mally be maintained at elevation 56.5

feet above sea level: Provided, That the
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level of the pool may be raised to not
exceeding 58.5 feet above sea level at
such times as may be authorized in
writing by the District Engineer, Jack-
sonville, Fla., and subject to such con-
ditions as he may specify.

(b) When, in the opinion of the Dis-
trict Engineer, an emergency exists re-
quiring the lowering of the pool level
to an elevation less than 56.5 above sea
level either to safeguard the dikes or to
increase the discharge from Lake Grif-
fin in times of high water, the dis-
charge past the dam shall be regulated
in such manner as he may direct until
he shall declare the emergency passed.

[Regs., Dec. 3, 1928]

§207.170a Eugene J. Burrell Naviga-
tion Lock in Haines Creek near Lis-
bon, Fla.; use, administration, and
navigation.

(a) The owner of or agency control-
ling the lock shall not be required to
operate the navigation lock except
from 7 a.m. to 12 noon, and from 1 p.m.
to 7 p.m., during the period of February
15 through October 15 each year; and
from 8 a.m. to 12 noon, and from 1 p.m.
to 6 p.m., during the remaining months
of each year. During the above hours
and periods the lock shall be opened
upon demand for the passage of vessels.

(b) The owner of the lock shall place
signs, of such size and description as
may be designated by the District En-
gineer, U.S. Army Engineer District,
Jacksonville, Florida, at each side of
this lock indicating the nature of the
regulations of this section.

[24 FR 1461, Feb. 27, 1959]

§207.170b Apopka-Beauclair Naviga-
tion Lock in Apopka-Beauclair
Canal in Lake County, Fla.; use, ad-
ministration, and navigation.

(a) The owner of or agency control-
ling the lock shall not be required to
operate the navigation lock except
from 7:00 a.m. to 12:00 noon, and from
1:00 p.m. to 7:00 p.m., during the period
of February 15 through October 15 each
year; and from 8:00 a.m. to 12 noon, and
from 1:00 p.m. to 6:00 p.m., during the
remaining months of each year. During
the above hours and periods the lock
shall be opened upon demand for the
passage of vessels.
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(b) The owner of the lock shall place
signs, of such size and descriptions as
may be designated by the District En-
gineer, U.S. Army Engineer District,
Jacksonville, Florida, at each side of
this lock indicating the nature of the
regulations.

[24 FR 5151, June 24, 1959]

§207.170c Kissimmee River, navigation
locks between Lake Tohopekaliga
and Lake Okeechobee, Fla.; use, ad-
ministration, and navigation.

(a) The owner of or agency control-
ling the locks shall be required to open
the navigation locks upon demand for
passage of vessels during the following
hours and periods:

Locks S—61, S-65, and S-65E

Monday through Friday  All year ............. 7:00 a.m. to
6:00 p.m.
Saturday and Sunday ... Mar. 1 through  5:30 a.m. to
Oct. 31. 7:30 p.m.
DO o Nov. 1 through  5:30 a.m. to
Feb. 28. 6:30 p.m.

Lock S-65A
Seven days a week ...... All year ............. 8:00 a.m. to
5:00 p.m.

Locks S-65B, S-65C, and S-65D

Monday through Friday  All year ............. 8:00 a.m. to
5:00 p.m.

Saturday and Sunday ... Mar. 1 through ~ 5:30 a.m. to
Oct. 31. 7:30 p.m.

DO oo Nov. 1 through  5:30 a.m. to
Feb. 28. 6:30 p.m.

(b) The owner of or agency control-
ling the locks shall place signs, of such
size and description as may be des-
ignated by the District Engineer, U.S.
Army Engineer District, Jacksonville,
Florida, at each side of the locks indi-
cating the nature of the regulations of
this section.

[29 FR 2384; Feb. 12, 1964, as amended at 31
FR 7566, May 26, 1966; 33 FR 7626, May 23,
1968]

§207.170d Taylor Creek, mnavigation
lock (S-193) across the entrance to
Taylor Creek at Lake Okeechobee,
Okeechobee, Fla.; use, administra-
tion, and navigation.

(a) The owner of or agency control-
ling the lock shall not be required to
operate the navigation lock except
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from 5:30 a.m. to 8:00 p.m. daily. During
the above hours the lock shall be
opened upon demand for the passage of
vessels.

(b) The owner of the lock shall place
signs, of such size and description as
may be designated by the District En-
gineer, U.S. Army Engineer District,
Jacksonville, Florida at each side of
this lock indicating the nature of the
regulations of this section.

[Regs., July 17, 1973, 1522-01 (Taylor Creek,
Fla.) DAEN-CWO-N]

(Sec. 7, 40 Stat. 266; 33 U.S.C. 1)
[38 FR 21404, Aug. 8, 1973]

§207.175a Carlson’s Landing Dam
navigation lock, Withlacoochee
River, Fla.; use, administration, and
navigation.

(a) The owner of or agency control-
ling the lock shall not be required to
operate the navigation lock except
from 7 a.m. to 12 noon, and from 1 p.m.
to 7 p.m., during the period of February
15 through October 15 each year; and
from 8 a.m. to 12 noon, and from 1 p.m.
to 6 p.m., during the remaining months
of each year. During the above hours
and periods the lock shall be opened
upon demand for the passage of vessels.

(b) The owner of or agency control-
ling the lock shall place signs, of such
size and description as may be des-
ignated by the District Engineer, U.S.
Army Engineer District, Jacksonville,
Fla., at each side of the lock indicating
the nature of the regulations in this
section.

[30 FR 6161, May 1, 1965]

§207.180 All waterways tributary to
the Gulf of Mexico (except the Mis-
sissippi River, its tributaries, South
and Southwest Passes and the
Atchafalaya River) from St. Marks,
Fla., to the Rio Grande; use, admin-
istration, and navigation.

(@) The regulations in this section
shall apply to:

(1) Waterways. All navigable waters of
the U.S. tributary to or connected by
other waterways with the Gulf of Mex-
ico between St. Marks, Fla., and the
Rio Grande, Tex. (both inclusive), and
the Gulf Intracoastal Waterway; except
the Mississippi River, its tributaries,
South and Southwest Passes, and the
Atchafalaya River above its junction
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with the
Route.

(2) Locks and floodgates. All locks,
floodgates, and appurtenant structures
in the waterways described in para-
graph (a)(1) of this section.

(3) Bridges, wharves, and other struc-
tures. All bridges, wharves, and other
structures in or over these waterways.

(4) Vessels. The term ‘‘vessels’” as
used in this section includes all float-
ing craft other than rafts.

(5) Rafts. The term “‘raft” as used in
this section includes any and all types
of assemblages of floating logs or tim-
ber fastened together for support or
conveyance.

(b) Authority of District Engineers. The
use, administration, and navigation of
the waterways and structures to which
this section applies shall be under the
direction of the officers of the Corps of
Engineers, U.S. Army, in charge of the
respective districts, and their author-
ized assistants. The location of these
Engineer Districts, and the limits of
their jurisdiction, are as follows:

(1) U.s. District Engineer, Mobile, Ala.
The St. Marks River, Fla., to the Pearl
River, Mississippi and Louisiana; and
the Gulf Intracoastal Waterway from
Apalachee Bay, Fla., to mile 36.4 east
of Harvey Lock.

(2) U.S. District Engineer, Vicksburg,
Miss. The Pearl River and its tribu-
taries, Mississippi and Louisiana.

(3) U.S. District Engineer, New Orleans,
La. From Pearl River, Mississippi and
Louisiana, to Sabine River, Louisiana
and Texas; and the Gulf Intracoastal
Waterway from mile 36.4 east of Harvey
Lock, to mile 266 west of Harvey Lock.

(4) U.S. District Engineer, Galveston,
Tex. The Sabine River, Louisiana and
Texas, to the Rio Grande, Tex.; and the
Gulf Intracoastal Waterway from mile
266 west of Harvey Lock, to Browns-
ville, Tex.

(c) [Reserved]

(d) Locks and floodgates. (1) The term
“lock’ as used in this section shall in-
clude locks, floodgates, and appur-
tenant structures, and the area des-
ignated as the lock area including the
lock approach channels.

(2) Authority of lockmasters. The term
“lockmaster” as used in this section
means the official in charge of oper-
ating a lock or floodgate. The

Morgan City-Port Allen
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lockmaster is responsible for the im-
mediate management and control of
the lock and lock area and for the en-
forcement of all laws, rules, and regu-
lations for the use of the lock. He is au-
thorized to give all necessary and ap-
propriate orders and instructions to
every person in the lock area, whether
navigating the lock or not; and no one
shall cause any movement of any ves-
sel within the lock area unless in-
structed to do so by the lockmaster or
his duly authorized assistants. The
lockmaster may refuse passage
through the lock to any vessel which,
in his judgment, fails to comply with
the regulations of this section.

(3) Sound signals. Vessels desiring
passage through a lock shall notify the
lockmaster by three long and distinct
blasts of a horn, whistle, or calls
through a megaphone, when within a
reasonable distance from the lock.
When the lock is ready for entrance,
the lockmaster shall reply with three
long blasts of a horn, whistle, or calls
through a megaphone. When the lock is
not ready for entrance, the lockmaster
shall reply by four or more short, dis-
tinct blasts of a horn, whistle, or calls
through a megaphone (danger signal).
Permission to leave the lock shall be
indicated by the lockmaster by one
long blast.

(4) Visual signals. Signal lights and
discs shall be displayed at all locks as
follows:

(i) From sunset to sunrise. One green
light shall indicate the lock is open to
approaching navigation; one red light
shall indicate the lock is closed to ap-
proaching navigation.

(i) From sunrise to sunset. Large
discs, identical in color and number to
the light signals prescribed in para-
graph (d)(4)(i) of this section will be
displayed from a mast on or near the
lock wall.

(5) Radiophone. Locks will moior
continously VHF—Channel 14 (‘“‘Safety
and Calling”” Channel) and/or AM-2738
kHz for initial communication with
vessels. Upon arrival at a lock, a vessel
equipped with radio-phone will imme-
diately advise the lock by radio of its
arrival so that the vessel may be
placed on proper turn. Information
transmitted or received in these com-
munications shall in no way affect the
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requirements for use of sound signals
or display of visual signals, as provided
in paragraphs (d) (3) and (4) of this sec-
tion.

(6) Precedence at locks. The order of
precedence for locking is:

(i) U.S. Government vessels, pas-
senger vessels, commercial vessels,
rafts, and pleasure craft.

(i) The vessel arriving first at a lock
will be locked through first. When ves-
sels approach simultaneously from op-
posite directions, the vessel approach-
ing at the same elevation as the water
in the lock chamber will be locked
through first. In order to achieve the
most efficient utilization of the lock,
the lockmaster is authorized to depart
from the normal order of locking prec-
edence, stated in paragraph (d)(6)(i) of
this section, as in his judgment is war-
ranted.

(iii) The lockage of pleasure boats,
houseboats, or like craft may be expe-
dited by locking them through with
commercial craft (other than vessels
carrying dangerous cargoes, as de-
scribed in 46 CFR part 146). If, after the
arrival of such craft, no combined lock-
age can be made within reasonable
time, not to exceed three other
lockages, then separate lockage shall
be made.

(7) Entrance to and exits from locks. No
vessel or tow shall enter or exit from a
lock before being signaled to do so.
While awaiting turn, vessels or tows
must not obstruct navigation and must
remain at a safe distance from the
lock, taking position to the rear of any
vessel or tows that precede them; and
rearranging the tow for locking in sec-
tions, if necessary. Masters and pilots
of vessels or tows shall enter or exit
from a lock with reasonable prompt-
ness after receiving the proper signal.
Appropriate action will be taken to in-
sure that the lock approaches are not
obstructed by sections of a tow either
awaiting lockage or already locked
through. Masters of vessels shall pro-
vide sufficient men to assist in the
locking operation when deemed nec-
essary by the lockmaster. Care shall be
taken to insure prompt and safe pas-
sage of the vessel without damage to
the structure.

(8) Lockage and passage of vessels. Ves-
sels or tows shall enter and exit from
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locks under sufficient control to pre-
vent damage to the lock, gates, guide
walls, fenders, or other parts of the
structure. Vessels shall be equipped
with and use suitable fenders and ade-
quate lines to protect the lock and to
insure safe mooring during the locking
operation. Vessels shall not meet or
pass anywhere between the gate walls
or fender system or in the approaches
to locks.

(9) Vessels prohibited from locks. The
following vessels shall not be per-
mitted to enter locks or approach
channels:

(i) Vessels in a sinking condition.

(i) Vessels leaking or spilling cargo.

(iii) Vessels not having a draft of at
least three (3) inches less than the
depth over the sills or breast walls.

(iv) Vessels having projection or
cargo loaded in such a manner that is
liable to damage the structure.

(v) Vessels having chains, links, or
drags either hanging over the sides or
ends or dragging on the bottom for
steering or other purposes.

(vi) Vessels containing flammable or
dangerous cargo must have the hatch
covers in place and securely fastened.

(10) Number of lockages. Tows locking
in sections will generally be allowed
only two consecutive lockages if other
vessels are waiting for lockage unless
otherwise decided by the lockmaster. If
other tows are waiting above and below
a lock, lockages will be made both
ways alternately whenever practicable.

(11) Mooring in locks. (i) When in a
lock, vessels and tows shall be moored
where directed by the lockmaster by
bow, stern, and spring lines to the
snubbing posts or hooks provided for
that purpose, and lines shall not be let
go until the signal is given for the ves-
sel to exit. Tying to the lock ladders is
prohibited.

(ii) Mooring near the approaches to
locks is prohibited except when the
vessels or tows are awaiting lockage.

(12) Lock operating personnel. Vessels
and tows using the locks may be re-
quired to furnish personnel to assist in
locking through; however, the oper-
ation of the structure is the responsi-
bility of the lockmaster, and personnel
assisting in the lockage of the vessels
and tows will follow the direction of
the appropriate official on duty at the
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lock. No gates, valves or other acces-
sories or controls will be operated un-
less under his direction.

(13) [Reserved]

(14) Lockage of rafts. Rafts shall be
locked through as directed by the
lockmaster. No raft will be locked that
is not constructed in accordance with
the requirements stated in paragraph
(f) of this section. The person in charge
of a raft desiring lockage shall register
with the lockmaster immediately upon
arriving at the lock and receive in-
structions for locking.

(e) Waterways. (1)-(5)(i) [Reserved]

(ii) Algiers Canal between the Mis-
sissippi River and Bayou Barataria,
La., and on Harvey Canal, Gulf Intra-
coastal Waterway, mile 0 to mile 6
WHL, tows 74 feet in width will be al-
lowed. Tows in excess of 55 feet wide
desiring to move over Algiers Canal or
Harvey Canal will obtain clearance
from the lockmaster at Algiers Lock or
Harvey Lock, respectively, before en-
tering the canal. Overwidth tows will
report clearing Algiers or Harvey Canal
to the respective lockmaster and will
rearrange tows to conform to pre-
scribed dimensions immediately upon
leaving the canal. The lockmaster will
withhold permission for additional
tows over 55 feet wide until all pre-
viously authorized tows moving in the
opposite direction have cleared the wa-
terway.

(iii)—(vi) [Reserved]

(vii) Vessels or tows shall not navi-
gate through a drawbridge until the
movable span is fully opened.

(6) Projections from vessels. Vessels or
tows carrying a deck load which over-
hangs or projects over the side, or
whose rigging projects over the side, so
as to endanger passing vessels,
wharves, or other property, shall not
enter or pass through any of the nar-
row parts of the waterway without
prior approval of the District Engineer.

(7) Meeting and passing. Passing ves-
sels shall give the proper signals and
pass in accordance with the Federal
Rules of the Road. At certain intersec-
tions where strong currents may be en-
countered, sailing directions may be
issued through navigation bulletins or
signs posted on each side of the inter-
section.
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(f) Rafts. The navigation regulations
in this paragraph shall apply fully to
the movement of rafts.

(1) Rafts will be permitted to navi-
gate a waterway only if properly and
securely assembled. Each raft shall be
so secured as to prevent the loss or
sinking of logs.

(2) AIll rafts shall carry sufficient
men to enable them to be managed
properly. It will be the responsibility of
the owner to remove logs from the wa-
terway that have broken loose from
the raft.

(3) Building, assembling, or breaking
up of a raft within a waterway may be
permitted; however, the work must be
done in an area that will not restrict
the use of the waterway by other users.
The work area must be cleared of loose
logs so that they will not enter the wa-
terway and become a hazard to naviga-
tion.

(g) Damage. Should any damage be
done to a revetment, lock, floodgates,
bridge, or other federally owned or op-
erated structure, the master of the ves-
sel shall report the accident to the
nearest lockmaster or bridgetender as
soon as possible after the accident.
Damage to aids to navigation and to
nonfederally owned bridges must be re-
ported to the Commander, Eighth
Coast Guard District, New Orleans, La.

(h) Marine accidents. Masters, mates,
pilots, owners, or other persons using
the waterways covered by this section
shall report to the District Engineer at
the earliest possible date any accident
on the waterway which causes any ves-
sel to become an obstruction to naviga-
tion. The information to be furnished
the District Engineer shall include the
name of the vessel, its location, and
the name and address of the owner. The
owner of a sunken vessel shall properly
mark the vessel as soon as practicable
after sinking.

(i) Trespass on U.S. property. (1) Tres-
pass on or injury to waterway property
of the United States is prohibited. No
business, trading, or landing of freight,
will be allowed on Government prop-
erty without permission of the District
Engineer.

(2) The District Engineer may estab-
lish policy pertaining to mooring, ex-
changing crews, loading and unloading
supplies, and making emergency re-
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pairs in the vicinity of locks so long as
navigation is not impeded thereby.

(J) Liability. The regulations of this
section will not affect the liability of
the owners and operators of vessels for
any damage caused by their operations
to the waterway or to the structures
therein.

[36 FR 8866, May 14, 1971, as amended at 37
FR 26419, Dec. 12, 1972; 42 FR 57961, Nov. 7,
1977; 48 FR 6707, Feb. 15, 1983; 54 FR 6519, Feb.
13, 1989; 56 FR 13765, Apr. 4, 1991]

§207.185 Taylors Bayou, Tex., Beau-
mont Navigation District Lock; use,
administration, and navigation.

(a) Between March 15 and September
15 each year, pleasure boats, house-
boats, and other craft not employed for
commercial purposes, will be locked
through only at 6:00 and 11:45 a.m., and
6:30 p.m., except in cases of emergency;
but whenever a lockage is made for a
commercial boat, other craft may like-
wise pass through if there is room in
the lock. At all other times lockages
shall be made in accordance with
§207.180.

(b) The lock tender or one in charge
of the lock shall be the judge as to
whether the boat presenting itself for
lockage is a commercial or pleasure
boat.

[4 FR 1719, Apr. 29, 1939]

§207.187 Gulf Intracoastal Waterway,
Tex.; special floodgate, lock and
navigation regulations.

(a) Application. The regulations in
this section shall apply to the oper-
ation of the Brazos River Floodgates
and the Colorado River Locks at Mile
400.8 and Mile 441.5, respectively, west
of Harvey Lock, La., on the Gulf Intra-
coastal Waterway, and navigation of
the tributary Colorado River Channel
in the vicinity of said locks.

(b) Definitions. The term current
means the velocity of flow of water in
the river. It is expressed in statute
miles per hour. The term ‘‘head dif-
ferential’” means the difference meas-
ured in feet between the water level in
the river and that in the waterway
when the floodgates or lock gates are
closed. The term ‘“‘Lockmaster’” means
the official in charge of the floodgates
or locks.
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(c) Operation of floodgates and locks—
(1) Unlimited passage. The floodgates
and locks shall be opened for the pas-
sage of single vessels and towboats
with single or multiple barges when
the current in the river is less than 2
miles per hour and the head differen-
tial is less than 0.7 foot. When the head
differential is less than 0.7, the Colo-
rado River locks shall normally be op-
erated as floodgates, using only the
riverside gates of each lock.

(2) Limited passage. When the current
in either river exceeds 2 miles per hour
or the head differential at the Brazos
River floodgates is between the limits
of 0.7 foot and 1.8 feet, both inclusive,
or the head differential at the Colorado
River locks is 0.7 foot or greater, pas-
sage shall be afforded only for single
vessels or towboats with single loaded
barges or two empty barges. When two
barges are rigidly assembled abreast of
each other and the combined width of
both together is 55 feet or less, they
shall be considered as one barge. Each
section of an integrated barge shall be
considered as one barge, except when it
is necessary to attach a rake section to
a single box section to facilitate pas-
sage, the two sections shall be consid-
ered as one barge. It shall be the re-
sponsibility of the master, pilot or
other person in charge of a vessel to de-
termine whether a safe passage can be
effected, give due consideration to the
vessel’s power and maneuverability,
and prevailing current velocity, head
differential, weather and visibility. If
conditions are not favorable, passage
shall be delayed until conditions im-
prove and a safe crossing is assured.

(3) Gate closures. The Brazos River
Floodgates shall be closed to naviga-
tion when the head differential exceeds
1.8 feet. The Colorado River Locks
shall be closed to navigation when the
current in the river exceeds a critical
velocity as determined by the District
Engineer, U.S. Army Engineer District,
Galveston, Tex. The Brazos River
Floodgates or the Colorado River
Locks shall be closed to navigation
when in the opinion of said District En-
gineer it is required for the protection
of life and property, or it is to the ad-
vantage of the Government to permit
uninterrupted emergency or mainte-
nance operations, including dredging.
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(4) Mooring facilities. Mooring facili-
ties located on both banks of the Gulf
Intracoastal Waterway on the ap-
proaches to the floodgates and locks
are for the mooring of vessels when the
floodgates or locks are closed to navi-
gation or tows are limited to single
barges. Vessels awaiting passage shall
be moored parallel to the bank and as
close to the bank as possible. Barges
shall be moored fore and aft with two
lines, each to a separate mooring facil-
ity. Beaching of vessels in lieu of moor-
ing them is prohibited. The mooring fa-
cilities are numbered and vessels mak-
ing fast to them shall notify the
Lockmaster giving the number of each
facility being used.

(5) [Reserved]

(6) Communication—(i) Radio. The
floodgates and locks are equipped with
short wave radio equipment transmit-
ting and receiving on VHF—FM Chan-
nels 12, 13, 14 and 16. Call letters for the
floodgates are WUI 411 and for the
locks are WUI 412.

(ii) Telephone. The floodgates and
locks are equipped with telephone fa-
cilities. The floodgates may be reached
by phoning Freeport, Tx, 713-233-1251;
the locks may be reached by phoning
Matagorda, Tx, 713-863-7842.

(7) Arrival posts. Arrival posts 10 feet
high and 10 inches in diameter have
been established on the approaches to
the locks and floodgates. They are
painted with alternate horizontal
bands of red and white 3 inches wide.
Arrival at the floodgates or locks shall
be determined as provided in paragraph
(d)(4) of §207.180.

(d) Navigation of the Colorado River
Channel—(1) Traffic signals. (i) Light
and sound signals directed both up-
stream and downstream on the Colo-
rado River are mounted on top of a gal-
vanized skeleton steel tower 85 feet
high located on the northeast point of
land at the Gulf Intracoastal Waterway
crossing of the river. They will be oper-
ated from the control house of the East
Lock of the Colorado River Locks to
direct the interchange of traffic in the
Colorado River and the Gulf Intra-
coastal Waterway.

(ii) Vessels navigating the Colorado
River and desiring passage either up-
stream or downstream through the
crossing, or into the crossing and
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through a lock into the Gulf Intra-
coastal Waterway, shall give notice to
the Lockmaster by two long and dis-
tinct blasts of a whistle or horn when
within a distance of not more than one-
half mile nor less than one-fourth mile
from the Gulf Intracoastal Waterway
crossing. When the locks and the cross-
ing are clear of vessels, the
Lockmaster shall reply by two long
and distinct blasts of a whistle or horn
and display a green light from the sig-
nal tower indicating that the vessel in
the river may proceed across the cross-
ing or into the main stem of the Gulf
Intracoastal Waterway either east-
bound or westbound. When there are
vessels in the river crossing or in the
locks, the Lockmaster shall reply by
four or more short blasts of a whistle
or horn (danger signal) and display a
red light from the signal tower indi-
cating the vessel in the river shall wait
at least a quarter of a mile from the
crossing for clearance. When the locks
and crossing are clear of vessels, the
lockmaster shall indicate to the wait-
ing vessel by two long and distinct
blasts of a whistle or horn and display
of a green light from the signal tower
indicating that the vessel may proceed
across the crossing or into the main
stem of the Gulf Intracoastal Water-
way either eastbound or westbound.
During periods when the red light may
be obscured by fog, mist, or rain, an
audible signal consisting of a long blast
followed by a short blast of a whistle or
horn, repeated every 30 seconds, shall
be sounded from the signal tower as an
adjunct to the red light.

(2) Signs. Large signs with silver re-
flective background and stop sign red
letters are erected one-fourth mile up-
stream and downstream from the Gulf
Intracoastal Waterway on the Colorado
River. The legend states “DO NOT
PROCEED BEYOND THIS POINT
WHEN SIGNAL TOWER LIGHT IS
RED.”” These signs must be obeyed.

NoTE: The foregoing regulations are sup-
plementary to the regulations in §207.180.

[31 FR 15310, Dec. 7, 1966, as amended at 34
FR 15797, Oct. 14, 1969; 48 FR 6707, Feb. 15,
1983]
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§207.200 Mississippi River below
mouth of Ohio River, including
South and Southwest Passes; use,
administration, and navigation.

(a) Mississippi River bank protection
works provided by United States. Except
in case of great emergency, no vessel or
craft shall anchor over revetted banks
of the river, and no floating plant other
than launches and similar small craft
shall land against banks protected by
revetment except at regular commer-
cial landings. In all cases, every pre-
caution to avoid damage to the revet-
ment works shall be exercised. The
construction of log rafts along
mattressed or paved banks or the tying
up and landing of log rafts against such
banks shall be performed in such a
manner as to cause no damage to the
mattress work or bank paving. Gen-
erally, mattress work extends out into
the river 600 feet from the low water
line. Information as to the location of
revetted areas may be obtained from,
and will be published from time to
time by, the District Engineers, Corps
of Engineers, New Orleans, Louisiana,
Vicksburg, Mississippi, and Memphis,
Tennessee, and the President, Mis-
sissippi River Commission, Vicksburg,
Mississippi.

(b) Mississippi  River below Baton
Rouge, La., including South and South-
west Passes—(1) Supervision. The use,
administration, and navigation of the
waterways to which this paragraph ap-
plies shall be under the supervision of
the District Engineer, Corps of Engi-
neers, New Orleans, Louisiana.

(2)-(3) [Reserved]

(4) Cable and pipeline crossings. Any
cable or pipeline crossing or extending
into the waterways shall be marked by
large signs with 12-inch black letters
on a white background readable from
the waterway side, placed on each side
of the river near the point where the
cable or pipeline enters the water, and
at a sufficient height to be readable
above any obstructions normally to be
expected at the locality such as weeds
or moored vessels.

(5) Marine accidents. Masters, mates,
pilots, owners, or other persons using
the waterway to which this paragraph
applies shall notify the District Engi-
neer by the most expeditious means
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available of all marine accidents, such
as fire, collision, sinking, or stranding,
where there is possible obstruction of
the channel or interference with navi-
gation or where damage to Government
property is involved, furnishing a clear
statement as to the name, address, and
ownership of the vessel or vessels in-
volved, the time and place, and the ac-
tion taken. In all cases, the owner of
the sunken vessel shall take immediate
steps properly to mark the wreck.

[15 FR 3325, May 30, 1950, as amended at 17
FR 6594, July 18, 1952; 27 FR 3166, Apr. 3, 1962;
33 FR 10456, July 23, 1968; 42 FR 51773, Sept.
29, 1977; 42 FR 57961, 57962, Nov. 7, 1977]

§207.249 Ouachita and Black Rivers,
Ark. and La., Mile 0.0 to Mile 338.0
(Camden, Ark.) above the mouth of
the Black River; the Red River, La.,
Mile 6.7 (Junction of Red,
Atchafalaya and Old Rivers) to Mile
276.0 (Shreveport, La.); use, admin-
istration, and navigation.

(a) [Reserved]

(b) Locks—(1) Authority of lockmasters.
(i) Locks staffed with Government per-
sonnel. The lockmaster shall be
charged with the immediate control
and management of the lock and of the
area set aside as the lock area, includ-
ing the lock approach channels. He
shall insure that all laws, rules, and
regulations for the use of the lock and
lock area are duly complied with, to
which end he is authorized to give all
necessary orders and directions in ac-
cordance therewith both to employees
of the Government and to any and
every person within the limits of the
lock or lock area, whether navigating
the lock or not. No one shall cause any
movement of any vessel or other float-
ing thing in the lock or approaches ex-
cept by or under the direction of the
lockmaster or his assistants. For the
purpose of the regulations in this sec-
tion, the “‘lock area’ is considered to
extend from the downstream to the up-
stream arrival posts.

(ii) Locks staffed with contract per-
sonnel. Contract lock operators shall
give all necessary orders and direction
for operation of the locks. No one shall
cause any movement of any vessel or
other floating object in the locks or ap-
proaches except by or under the direc-
tion of the contract lock operator. All
duties and responsibilities of the
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lockmasters set forth in this section
shall be performed by the contract lock
operator except that the responsibility
for enforcing all laws, rules and regula-
tions shall be vested in an offsite gov-
ernment employee designated by the
Vicksburg District Engineer.

(2) Sound signals. (i) Vessels desiring
passage through a lock in either direc-
tion shall give notice to the
lockmaster by one long and one short
distinct blast of a horn or whistle when
not less than three-fourths mile from
the lock. When carrying dangerous
cargo, the signal will be one long and
two short blasts of the horn or whistle.
When the lock is ready for entrance,
the lockmaster shall reply with one
long blast of a horn or whistle. When
the lock is not ready for entrance, the
lockmaster shall reply by four or more
short, distinct blasts of a horn or whis-
tle (danger signal). Permission to leave
the lock shall be indicated by the
lockmaster by one short blast. A dis-
tinct blast is defined as a clearly audi-
ble blast of any length. A long blast
means a blast of from 4 to 6 seconds’
duration. A short blast is of about 1
second’s duration.

(ii) Vessels that are not equipped
with a sound signal desiring passage
through a lock shall give notice to the
lockmaster by one long blast of the
horn located at either end of the lock
wall. The horn may be activated by
pulling the properly marked chain or
rope hanging from the horn down to
the water surface. One long blast
means a blast of from 4 to 6 seconds’
duration.

(3) Visual signals. Signal lights will be
displayed outside each lock gate to
supplement the sound signals, as fol-
lows:

(i) One green light to indicate that
the lock is open to approaching naviga-
tion.

(ii) One red light to indicate that the
lock is not open to approaching naviga-
tion. Vessels shall stand clear.

(iii) Navigation over the dam is pos-
sible during high water. When this con-
dition exists, a continuous flashing red
light, visible upstream and down-
stream, will be displayed to indicate
that traffic will bypass the lock and
pass over the dam on the Ouachita and
Black Rivers.
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(iv) A navigation pass is not provided
as part of the Red River Locks and Dams.
When water levels rise to within 2 feet
of the top of the lock walls, operation
of the locks will cease until the water
level falls below this level. These
stages can reasonably be expected to
occur once in 10 years. No vessel, tow,
or raft shall attempt to navigate over
the lock or other structures at high
river stages. United States Coast
Guard radiotelephone broadcasts and
U.S. Army Corps of Engineers naviga-
tion bulletins should be monitored for
information on lock operations.

(4) Radiotelephone. Two-way radio
equipment is provided at all locks. The
“‘Safety and Calling”’ channel (Channel
16, frequency of 156.8 mhz), will be mon-
itored at all times for initial commu-
nication with vessels. Information
transmitted or received in these com-
munications shall in no way affect the
requirements for the use of sound sig-
nals or display of visual signals as pro-
vided in paragraphs (b)(2) and (3) of this
section.

(5) Precedence at locks. (i) The vessel
arriving first at a lock will be first to
lock through. In the case of vessels ap-
proaching the lock simultaneously
from opposite directions, the vessel ap-
proaching at the same elevation as the
water in the lock chamber will be
locked through first. Precedence shall
be given to vessels belonging to the
United States, passenger vessels, com-
mercial vessels, rafts, and pleasure
craft, in the order named. Arrival posts
or markers will be established ashore
above and below the locks. Vessels ar-
riving at or opposite such posts or
markers will be considered as having
arrived at the lock within the meaning
of  this paragraph (b)(5). The
lockmaster may prescribe such depar-
ture from the normal order of prece-
dence stated above, as in his judgment,
is warranted under prevailing cir-
cumstances to achieve best lock utili-
zation.

(i) The lockage of pleasure boats,
houseboats, or like craft may be expe-
dited by locking them through with
commercial craft (other than barges
carrying dangerous cargoes). If, after
the arrival of such craft, no combined
lockage can be accomplished within a
reasonable time, not to exceed the time
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required for three other lockages, then
separate lockages shall be made. Dan-
gerous cargoes are described in 46 CFR
part 146.

(iii) Vessels, tows, or rafts navigating
on the Ouachita and Black Rivers with
overall dimensions greater than 80 feet
wide, 600 feet long, and 9 feet draft, or
tows or rafts requiring breaking into
two or more sections to pass through
the lock may transit the lock at such
time as the lockmaster determines
that they will neither unduly delay the
transit of craft of lesser dimensions,
nor endanger the lock structure and
appurtenances because of wind, cur-
rent, or other adverse conditions.
These craft are also subject to such
special handling requirements as the
lockmaster finds necessary at the time
of transit.

(iv) The maximum dimensions on the
Red River Waterway of a vessel tow at-
tempting to pass through the lock dur-
ing normal pool stages in a single pas-
sage are 80 feet wide, 705 feet long, and
9 feet draft. Tows requiring breaking
into two or more sections to pass
through the lock may transit the lock
at such times as the lockmaster/lock
operator determines that they will nei-
ther unduly delay the transit of craft
of lesser dimensions, nor endanger the
lock structure and appurtenances be-
cause of wind, current, or other adverse
conditions. These craft are also subject
to such special handling requirements
as the lockmaster/lock operator finds
necessary at the time of transit.

(6) Entrance to an exit from locks. No
vessel or raft shall enter or leave locks
before being signaled to do so. While
waiting their turn, vessels or rafts
must not obstruct navigation and must
remain at a safe distance from locks.
Before entering a lock they shall take
position in the rear of any vessels or
rafts that precede them, and there ar-
range the tow for locking in sections if
necessary. Masters and pilots of vessels
or persons in charge of rafts shall cause
no undue delay in entering or leaving
locks upon receiving the proper signal.
They shall take such action as will in-
sure that the approaches are not at any
time unnecessarily obstructed by parts
of a tow awaiting lockage or already
passed through. They shall provide suf-
ficient men to move through locks
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promptly without damage to the struc-
tures. Vessels or tows shall enter locks
with reasonable promptness after being
signaled to do so.

(7) Lockage and passage of vessels. (i)
Vessels shall enter and leave locks
under such control as to prevent any
damage to the locks, gates, guide
walls, guard walls, and fenders. Vessels
shall be provided with suitable lines
and fenders, shall always use fenders to
protect the walls and gates, and when
locking at night shall be provided with
suitable lights and use them as di-
rected. Fenders on vessels shall be
water-soaked or otherwise fire proofed
before being utilized in the lock or ap-
proaches. Vessels shall not meet or
pass each other anywhere between the
guide walls or fender system at the ap-
proaches to locks.

(ii) Vessels which do not have a draft
of at least 2 feet less than the depth
over sills, or which have projections
liable to damage gates, walls, or fend-
ers, shall not enter the approaches to
or pass through locks. Information
concerning depth over sills may be ob-
tained from the lockman on duty.

(iii) Vessels having chains, lines, or
drags either hanging over the sides or
ends or dragging on the bottom for
steering or other purposes will not be
permitted to pass locks or dams.

(iv) Towing vessels shall accompany
all tows or partial tows through locks.

(v) No vessel whose cargo projects be-
yond its sides will be admitted to lock-
age.

(vi) Vessels in a sinking condition
shall not enter locks or approaches.

(vii) The lockmaster may refuse to
lock vessels which in his judgment fail
to comply with the regulations in this
paragraph.

(viii) This section shall not affect the
liability of the owners and operators of
boats for any damage caused by their
operations to locks or other structures.

(8) Number of lockages. Tows or rafts
locking in sections will generally be al-
lowed only two consecutive lockages if
individual vessels are waiting for lock-
age, but may be allowed more in spe-
cial cases. If tows or rafts are waiting
above and below a lock for lockage,
sections will be locked both ways alter-
nately whenever practicable. When two
or more tows or rafts are waiting lock-
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age in the same direction, no part of
one shall pass the lock until the whole
of the one preceding it shall have
passed.

(9) Mooring. (i) Vessels and rafts when
in a lock shall be moored where di-
rected by the lockmaster by bow,
stern, and spring lines to the bitts pro-
vided for that purpose and lines shall
not be let go until the signal is given
for the vessel or raft to leave. Tying to
the lock ladders is prohibited.

(if) The mooring of vessels or rafts
near the approaches to locks except
while waiting for lockage, or at other
places in the pools where such mooring
interfers with general navigation, is
prohibited.

(10) Operating locks. The lock gates,
valves, and accessories will be moved
only under the direction of the
lockmaster; but, if required, all vessels
and rafts using the locks shall furnish
ample help on the lock walls for han-
dling lines under the direction of the
lockmaster.

(c) Trespass on U.S. property. Trespass
on lock grounds or other waterway
property or injury to the banks, lock
entrances, locks, cribs, dams, piers,
fences, trees, buildings, or any other
property of the United States per-
taining to the waterway is strictly pro-
hibited. No landing of freight, pas-
sengers, or baggage will be allowed on
or over Government piers, lock walls,
guide or guard walls, except by permis-
sion of the lockmaster. No person ex-
cept employees of the United States or
persons assisting with the locking op-
erations under the direction of the
lockmaster will be allowed on the dam,
lock walls, guide walls, guard walls,
abutments, or appurtenant structures.

(d) Vessels to carry regulations. A copy
of the regulations in this section shall
be kept at all times on board each ves-
sel regularly navigating the waterways
to which the regulations in this section
apply. Copies may be obtained free of
charge at any of the locks or from the
Vicksburg District Engineer, Vicks-
burg, Mississippi, upon request.

[37 FR 14778, July 25, 1972, as amended at 52
FR 18235, May 14, 1987; 52 FR 34775, Sept. 15,
1987; 56 FR 13765, Apr. 4, 1991; 63 FR 24428,
May 4, 1998]
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§207.260 Yazoo Diversion Canal,
Vicksburg, Miss., from its mouth at
Kleinston Landing to Fisher Street;
navigation.

(a) Signals. Vessels navigating the
canal will be governed by the Pilot
Rules for Western Rivers (rivers
emptying into the Gulf of Mexico and
their tributaries) prescribed by the
U.S. Coast Guard. (See part 95 of this
title.)?

(b) Rafts. Rafts will be permitted to
navigate the canal only if properly and
securely assembled. Each section of a
raft shall be so secured within itself as
to prevent the sinking of any log, and
so fastened with chains or wire rope
that it cannot be separated or bag out
or materially change its shape. All
logs, chains, and other means used in
assembling rafts shall be in good condi-
tion and of ample size and strength to
accomplish their purpose. No section of
a raft will be permitted to be towed un-
less the logs float sufficiently high in
the water to make it evident that the
section will not sink en route. Rafts
shall not be of greater dimensions than
50 feet wide by 600 feet long, and if
longer than 300 feet they shall be han-
dled by two tugs; and in all cases they
must be handled by sufficient tug
power to make headway and guide the
raft so as to give half the channel to
passing vessels.

(c) Mooring. At stages below 20 feet
on the Vicksburg Gage, no vessel or
raft shall be moored along the west
bank of the canal between points Lati-
tude 32°21'16", Longitude 90°53'05" and
Latitude 32°20'55", Longitude 90°53'18",
which is approximately 1200 feet above
and 1200 feet below the public boat
launch (foot of Clay Street) at Vicks-
burg City Front. No vessel or raft shall
be moored along the west bank of the
canal at any stage from the mouth of
the Yazoo Diversion Canal where it en-
ters into the Mississippi River to Lati-
tude 32°20'21", Longitude 90°53'44", which
is approximately 1200 feet from the
mouth of the canal. No vessel or raft
shall be moored along the east bank of
the canal at any stage from the mouth
of the Yazoo Diversion Canal where it
enters into the Mississippi River to

1Part 95 was removed by CGD 82-029, 47 FR
19519, May 6, 1982.
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Latitude 32°20'12", Longitude 90°53'41",
which is approximately 750 feet from
the mouth of the canal. When tied up,
boats, barges, or rafts shall be moored
by bow and stern lines parallel to the
bank and as close in as practicable.
Lines shall be secured at sufficiently
close intervals to insure the vessel or
raft will not be drawn away from the
bank by winds, current, or other pass-
ing vessels. No vessel or raft shall be
moored along the banks of the canal
for a period longer than five (5) cal-
endar days without written permission
from the District Engineer, Corps of
Engineers, Vicksburg District Office,
4155 E. Clay St., Vicksburg, Mississippi
39180-3435.

(d) [Reserved]

(e) Refuse in canal. No person shall
roll or throw any stones, ashes, cin-
ders, barrels, logs, log butts, sawdust,
shavings, refuse, or any other material
into the canal or the approach thereto,
or place any such material on the bank
or berm so that it is liable to be rolled,
thrown, or washed into the canal.

(f) Preservation of works of improve-
ment. Masters and pilots of all craft
using the canal shall avoid damaging
any revetment, dike, floodwall, or
other work of improvement placed in
or adjacent to the canal. They shall
not disturb any gages or marks set as
aids to navigation in the canal or ap-
proaches thereto.

(g) Fairway. A clear channel not less
than 175 feet wide as established by the
District Engineer shall be left open at
all times to permit free and unob-
structed navigation by all types of ves-
sels.

[13 FR 9562, Dec. 31, 1948; 42 FR 57962, Nov. 7,
1977, as amended at 63 FR 24428, May 4, 1998]

§207.270 Tallahatchie River, Miss., be-
tween Batesville and the mouth;
logging.

(a) The floating of “‘sack”’, rafts, or of
loose timbers, logs, or cribs is prohib-
ited.

(b) Rafts shall be made up of logs par-
allel with each other, secured, and held
closely together by cross sticks,
chains, or cables placed across each
crib and at the joints between cribs. No
raft shall be over 60 feet wide or 800
feet long.
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(c) In rafting nonbuoyant timber
each crib must contain self-buoyant
logs in such proportion of “‘floaters” to
“sinkers” as will safely float the
whole; and in assembling such cribs,
extra strong connections must be used
to prevent the breaking up of a crib or
the detachment of individual logs.

(d) No raft shall be moved at river
stages less than that corresponding to
a reading of 3%0 feet on the U.S.
Weather Bureau gage at Greenwood,
Miss.

(e) A raft in transit must be accom-
panied by sufficient men, or by power
boats of sufficient capacity to properly
manage the movement of the raft and
to keep it from being an obstruction to
other craft navigating the river, or
from forming jams at bridges.

(f) Rafts in transit must be so float-
ed, and when not in transit be so tied
to the bank, as not to interfere with
the passage of boats.

(9) When rafts are left with no one in
attendance they must be securely tied
at each end and at as many inter-
mediate points as will prevent them
from bagging into the stream. When
left at night a white light shall be ex-
posed at each end of the raft.

(h) This section shall apply to the
portion of the Tallahatchie River,
Miss., between Batesville, Panola
County, Miss., and the mouth.

[Regs. Feb. 18, 1918, as amended at 25 FR 8908,
Sept. 16, 1960]

§207.275 McClellan-Kerr Arkansas
River navigation system: use, ad-
ministration, and navigation.

(a) Applicability of regulations. These
regulations apply to all locks and ap-
purtenant structures, wharves, and
other Corps of Engineers structures in
the following waterways: The White
River between Mississippi River and
Arkansas Post Canal, Arkansas; Ar-
kansas Post Canal, Arkansas; Arkansas
River between Dam No. 2, Arkansas,
and Verdigris River, Oklahoma; Verdi-
gris River between Arkansas River and
Catoosa, Oklahoma; and reservoirs on
these waterways between Mississippi
River, Arkansas, and Catoosa, Okla-
homa.

(b) Authority of district engineers. The
use, administration, and navigation of
the structures to which this section ap-
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plies shall be under the direction of the
officers of the Army Corps of Engi-
neers, detailed in charge of the respec-
tive districts, and their authorized as-
sistants. The cities in which these dis-
trict engineers are located, and the
limits of their jurisdictions, are as fol-
lows:

(1) District Engineer, U.S. Army Engi-
neer District, Little Rock, Arkansas.
From Mississippi River, Arkansas, to
Arkansas-Oklahoma State line at Fort
Smith, Arkansas.

(2) District Engineer, U.S. Army Engi-
neer District, Tulsa, Oklahoma. From Ar-
kansas-Oklahoma State line at Fort
Smith, Arkansas, to Catoosa, Okla-
homa.

(c) Authority of lockmasters. The
lockmaster shall be charge with the
immediate control and management of
the lock and of the area set aside as
the lock area. The lockmaster shall en-
sure that all laws, rules, and regula-
tions for the use of the lock and lock
area are duly complied with, to which
end he/she is authorized to give all nec-
essary orders and directions both to
employees of the Government and to
any person within the limits of the
lock area, whether navigating the lock
or not. No one shall cause any move-
ment of any vessel or other floating
thing in the lock area except by or
under the direction of the lockmaster.
Failure to comply with directions
given by the lockmaster pursuant to
the regulations in this section may re-
sult in refusal of lockage. For the pur-
pose of the regulations in this section,
the ““lock area’ is considered to be be-
tween the upstream and downstream
arrival points. The district engineer
may extend the limits of the lock area
consistent with the safe and efficient
use of the waterway.

(d) Precedence at locks. (1) Precedence
shall be given to vessels owned by the
United States, licensed commercial
passenger vessels operating on a pub-
lished schedule or regularly operating
in the “for hire” trade, commercial
tows, rafts, and pleasure craft, in the
order named. Precedence being equal,
the first vessel to arrive at a lock will
normally be the first to lock through;
however, the lockmaster may depart
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from this procedure to achieve opti-
mum utilization of the lock or in ac-
cordance with the order of precedence
stated above and in paragraphs (d)(2)
and (h) of this section. Arrival points
have been established ashore upstream
and downstream of the locks. Vessels
arriving at these markers or the moor-
ing cells immediately upstream and
downstream of the lock will be consid-
ered as having arrived at the lock with-
in the meaning of this subparagraph.

(2) Vessels or tows, with overall di-
mensions greater than 105 feet wide or
595 feet long may transit the lock at
such time as the lockmaster deter-
mines that they will neither unduly
delay the transit of craft of lesser di-
mensions, nor endanger the lock struc-
ture and appurtenances because of
wind, current, or other adverse condi-
tions. These craft are also subject to
such special handling requirements as
the lockmaster deems necessary at the
time of transit.

(e) Safety rules for vessels using naviga-
tion locks. (1) Leaking vessels may be
excluded from the locks.

(2) smoking, open flames, and activi-
ties capable of producing a flammable
atmosphere such as painting will not
be permitted in the lock chamber.

(3) All deckhands handling lines dur-
ing locking procedures shall wear a
personal flotation device.

(f) Dangerous cargo barges. The fol-
lowing rules are prescribed for all tows
containing dangerous cargoes as de-
fined in Title 46, Code of Federal Regu-
lations. These rules are applicable to
both loaded barges and empty barges.

(1) All hatches on barges used to
transport dangerous cargoes shall be
closed before the tow enters the lock
area.

(2) Prior to entering the lock area,
towboat pilots shall furnish the name
of product, the source of shipment, the
company which made the shipment,
and the consignee. If a towboat is not
equipped with a radio or its radio is out
of service, pilots shall furnish this in-
formation to the lockmaster while the
tow is in the lock chamber. The ship-
ping papers required by Title 46, Code
of Federal Regulations, shall be avail-
able for review by the lockmaster.
Lockage shall be refused when this in-
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formation is not furnished to the
lockmaster.

(3) Fenders shall be water-soaked or
otherwise spark proofed.

(4) Smoking, open flames, chipping,
or other spark producing activity are
prohibited in the ““lock area.”

(5) Simultaneous lockage of other
vessels with vessels carrying dangerous
cargoes or containing flammable va-
pors shall normally not be permitted. if
significant delays are occurring at a
lock, such simultaneous lockages, ex-
cept with pleasure craft, may be per-
mitted by the lockmaster, when he/she
determines such action safe and appro-
priate, provided:

(i) The first vessel entering or the
last vessel exiting shall be secured be-
fore the other enters or leaves.

(ii) All masters involved have agreed
to the joint use of the lock.

(g) General locking procedures. (1) In
case two or more boats or tows are to
enter for the same lockage, their order
of entry and exit shall be determined
by the lockmaster.

(2) Tows entering a lock shall come
to a complete stop at a point des-
ignated by the district engineer before
proceeding to the mooring position.

(3) When entering or exiting locks,
tow speeds shall not exceed 200 feet per
minute (rate of slow walk) or the rate
of travel whereby the tow can be
stopped by checking should mechanical
difficulties develop. When navigating
over Norrell Dam during high water,
vessels shall reduce speed to the min-
imum necessary to maintain steerage-
way. Pilots should check with the indi-
vidual lockmasters concerning pre-
vailing conditions. It is also rec-
ommended that pilots check their abil-
ity to reverse their engines prior to be-
ginning an approach. Towboat engines
shall not be turned off in the lock un-
less authorized by lockmaster.

(4) The sides and ends of all vessels
passing through any lock shall be free
from protrusions of any kind which
might damage the lock structure.

(5) All vessels shall be provided with
suitable fenders. When entering and
exiting locks, one deckhand, or more if
the lockmaster so directs, shall be sta-
tioned at the bow and stern of tows.
These deckhands shall maintain their
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stations while tows are moving adja-
cent to any part of a lock. They shall
protect the lock walls by the use of
hand-held fenders. In all cases, two
deckhands shall be stationed at the
bows of tows 100 feet wide or wider
when entering locks. They shall remain
at their stations until the bows of such
tows pass the recessed miter gates.

(6) Masters and pilots must use every
precaution to prevent unnecessary
delay in entering or leaving locks. Ves-
sels failing to enter locks with reason-
able promptness when signaled to do so
shall lose their turn. Rearranging or
switching of barges in the locks or in
approaches is prohibited unless ap-
proved or directed by the lockmaster.

(7) No vessel shall enter a lock unless
its draft is at least two feet less than
the least depth of water over the sills.
Information concerning controlling
depth over sills can be obtained from
the lockmaster at each lock or by in-
quiry at the office of the district engi-
neer of the district in which the lock is
located.

(8) Vessels awaiting their turn to
lock shall be positioned so that they
will not interfere with vessels leaving
the lock. However, to the extent prac-
ticable under the prevailing conditions,
vessels and tows shall be positioned so
as to minimize approach time.

(9) Number of lockages. (i) Tows or
rafts locking in sections will generally
be allowed only two consecutive
lockages if other vessels are waiting
lockage, but may be allowed more in
special cases. No part of a tow shall
pass a lock until the whole of the one
preceding it shall have passed. The
lockmaster may prescribe a departure
from the normal order of precedence to
achieve the best lock utilization.

(if) One deckhand, or more if the
lockmaster so directs, shall tend the
lines at the bow and stern of each sec-
tion of a tow that transits a lock or
moors to the river walls.

(10) Vessels shall enter and leave
locks under such control as to prevent
any damage to the walls and gates.

(11) Placing or discharging refuse of
any description into the lock, on the
lock walls, on the esplanade, or on any
other government property is prohib-
ited.
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(h) Lockage of pleasure craft. In order
to fully utilize the capacity of the lock,
lockmasters may expedite the lockage
of pleasure craft by locking them
through with commercial vessels, ex-
cept vessels carrying volatile cargoes
or other substances likely to emit
toxic, flammable, or explosive vapors.
If the lockage of pleasure craft cannot
be accomplished within the time re-
quired for three single lockages, a sep-
arate lockage of pleasure craft shall be
made. Pleasure craft operators are ad-
vised that the locks have a pull chain
located at the end of each river wall
which signals the lockmaster that
lockage is desired.

(i) Locking rafts and floating dredge
discharge line. While awaiting lockage,
rafts and tows containing floating
dredge discharge line shall not obstruct
the lock approaches. They shall be
properly and securely assembled to as-
sure adequate control while entering
and exiting locks. The passage of loose
logs through a lock is prohibited.
Lockage will be refused to rafts unless
the logs float sufficiently high to make
it evident that the raft will not sink.

() Mooring—(1) At locks. (i) When in
the locks, all vessels shall be moored as
directed by the lockmaster. Vessels
shall be moored with bow and stern
lines leading in opposite directions to
prevent the vessel from ‘“‘running’” in
the lock. All vessels will have one addi-
tional line available on the head of the
tow for emergency use. The pilot of a
vessel shall remain at his station in
the pilot house and the deckhands shall
stand by the mooring lines during the
entire locking procedure. When the
vessel is securely moored, the pilot
shall not cause movement of the pro-
peller except in an emergency or unless
directed by the lockmaster. Tying to
lock ladders is strictly prohibited.

(ii) Mooring of any vessel will not be
permitted at or between the arrival
points without permission of the
lockmaster.

(2) Outside of locks. (i) Vessels over 40
feet in length shall not land or anchor
against revetted banks without written
permission of the district engineer, ex-
cept in case of emergency. When an
emergency landing is necessary, adja-
cent locks shall be notified. In all
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cases, every precaution to avoid dam-
age to the revetment works shall be ex-
ercised. The construction of log rafts
along mattressed or paved banks or the
tying up and landing of log rafts
against such banks require the permis-
sion of the district engineer.

(ii) Government mooring facilities at
the junction of main stem and sec-
ondary channels are to provide tem-
porary mooring for tows awaiting
transfer of barges to or from ports,
docks, or fleeting areas located on the
secondary channels. These facilities
shall not be used for storage of barges
or fleeting activities. The maximum
permissible time of mooring at the fa-
cilities shall be determined by the dis-
trict engineer.

(k) Locking signals. Vessels must ap-
proach the locks with caution and not
enter or leave the locks until signaled
to do so by the lockmaster.

(1) Signal by radio. Requests for lock-
age by radio will be the primary signal
for vessels equipped with VHF-FM ra-
dios operating in the FCC authorized
Maritime Band. District engineers will
advise all known interested parties of
the channels available for use in com-
municating with the locks. Pilots of
commercial tows should contact the
locks at least one-half hour before ar-
rival in order that they may be in-
formed of current river and traffic con-
ditions that may affect the safe pas-
sage of their tows.

(2) Sound signals. In addition to radio
communication, the following sound
signals are prescribed for use during
lockage. Sound signals given by vessels
and locks shall be given by means of a
horn. The term prolonged blast means
a blast of from four to six second’s du-
ration. The term short blast means a
blast of about one second’s duration.

(i) Vessels desiring a single lockage
shall give notice to the lockmaster by
one prolonged blast of the horn fol-
lowed by one short blast. If a double
lockage is required, vessels shall give
one prolonged blast of the horn fol-
lowed by two short blasts. These sig-
nals are not required from pleasure
craft not equipped with horns. Locking
procedures for pleasure craft are pre-
scribed in paragraph (h).

(i) When the lock is ready for en-
trance, the lockmaster shall give one
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prolonged blast of the horn to signal
permission to enter the lock chamber.

(iii) The lockmaster shall give per-
mission to leave the lock chamber by
one short blast of the horn.

(iv) Five or more short and rapid
blasts of the lock horn will be used as
a means of attracting attention, to in-
dicate caution, or to signal danger.
This signal will be used to attract the
attention of the masters and crews of
vessels using the lock or navigating in
the lock area and to indicate that
something unusual involving danger or
requiring special caution is happening
or is about to happen. When this signal
is given by the lockmaster, the masters
and crews of vessels in the vicinity
shall immediately become alert to de-
termine the reason for the signal and
shall take the necessary steps to cope
with the situation.

(3) Visual signals. Signal lights are
displayed outside each lock gate to
supplement the radio and sound sig-
nals. Vessels will be governed as fol-
lows:

(i) One flashing green light to indi-
cate that the lock is open to approach-
ing navigation.

(ii) One flashing red light to indicate
that the lock is not open to approach-
ing navigation. Vessels shall stand
clear.

(iii) Flashing amber and green lights
to indicate that one or both lock gates
can not be fully recessed or other un-
usual conditions exist. Vessels can
enter the lock with caution.

(iv) In the absence of any of the
above visual signals, pilots shall signal
for lockage by radio or horn and wait
for the lockmaster to acknowledge
their signal.

(I) Navigation lights on locks and dams.
(1) The following navigation lights will
be displayed at all locks except Norrell
Lock and Lock No. 2 during hours of
darkness and heavy fog.

(i) Three green lights visible through
an arc of 360 degrees arranged in a
vertical line on the end of the up-
stream river wall.

(ii) Two green lights visible through
an arc of 360 degrees arranged in a
vertical line on the end of the down-
stream river wall.
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(iii) A single red light visible through
an arc of 360 degrees on the ends of the
upstream and downstream land walls.

(2) The following navigation lights
will be displayed at Lock No. 2 during
hours of darkness and heavy fog. They
shall also be displayed at Norrell Lock
during hours of darkness and heavy fog
except when navigation is passing over
the dam.

(i) Three green lights visible through
an arc of 360 degrees arranged in a
vertical line on the end of the up-
stream river wall.

(ii) Two green lights visible through
an arc of 360 degrees arranged in a
vertical line on the end of the down-
stream river wall.

(iii) A single red light visible through
an arc of 360 degrees on the dolphin lo-
cated furthest upstream in line with
the land wall and on the dolphin lo-
cated furthest downstream in line with
the land wall.

(3) The following navigation lights
will be displayed at Norrell Lock and
Dam during hours of darkness and
heavy fog when navigation is passing
over the dam. During daylight hours a
yellow and black disc will be displayed
on each end (upstream and down-
stream) of the river wall to signal navi-
gation over the dam.

(i) Three red lights visible through an
arc of 360 degrees arranged in a vertical
line on the end of the upstream river
wall.

(ii) Two red lights visible through an
arc of 360 degrees arranged in a vertical
line on the end of the downstream river
wall.

(iii) A single red light visible through
an arc of 360 degrees on the dolphin lo-
cated furthest upstream in line with
the land wall and on the dolphin lo-
cated furthest downstream in line with
the land wall.

(iv) A single, flashing blue light visi-
ble through an arc of 360 degrees lo-
cated on the end of the dam opposite
the lock.

(m) Restricted areas at locks and dams.
All waters immediately above and
below each dam, as posted by the re-
spective district engineers, are hereby
designated as restricted areas. No ves-
sel or other floating craft shall enter
any such restricted area without per-
mission of the lockmaster. The limits
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of the restricted areas at each dam will
be determined by the responsible dis-
trict engineer and marked by signs in-
stalled in conspicuous and appropriate
locations.

(n) Trespass on lock and dam property.
(1) Trespass on locks or dams or other
United States property pertaining to
the locks or dams is strictly prohibited
except in those areas specifically per-
mitted by the lockmaster. Any person
committing a willful injury to any
United States property or personnel
will be prosecuted.

(2) No fishing will be permitted from
the lock or dam structures.

(3 No one but employees of the
United States shall move any lock ma-
chinery unless directed by the
lockmaster. Tampering or meddling
with the machinery or other parts of
the lock is strictly forbidden.

(0) Repair and construction of naviga-
tion structures. To avoid damage to
plant and structures connected with
the construction or repair of locks and
dams, vessels passing structures in the
process of construction or repair shall
reduce their speed and navigate with
special caution while in the vicinity of
such work.

(p) Reporting the navigation incidents.
In furtherance of maintaining naviga-
tion safety the following rules are pre-
scribed for all navigation interests:

(1) Any incident resulting in uncon-
trolled barges shall immediately be re-
ported to the nearest lock and the ap-
propriate U.S. Coast Guard Office. The
report shall include information as to
the number of loose barges, their
cargo, and the time and location where
they broke loose. The lockmaster shall
be kept informed of the progress being
made in bringing the barges under con-
trol so that he/she can initiate what-
ever actions may be warranted.

(2) Masters, owners, or other persons
using the waterways to which the regu-
lations in this section apply shall re-
port to the nearest lockmaster or the
district engineer by the most expedi-
tious means available all marine acci-
dents; such as fire, collision, sinking,
or grounding, where there is possible
obstruction of the channel or inter-
ference with navigation; furnishing a
clear statement as to the name, ad-
dress, and ownership of the vessel or
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vessels involved; the time and place;
and the action taken. In all cases, the
owner of a sunken vessel shall take im-
mediate steps to mark the wreck prop-
erly.

(i) Sunken or sinking barges shall be
reported to the nearest lock both
downstream and upstream of the loca-
tion in order that traffic passing those
points may be advised of the hazards.
The appropriate U.S. Coast Guard Of-
fice shall also be notified.

(ii) Whenever it is necessary to re-
port an incident involving uncon-
trolled, sunken or sinking barges, the
cargo in the barges shall be precisely
identified.

(iii) The owners or masters of vessels
sunk in the navigable waters of the
United States shall provide the appro-
priate district engineer with a copy of
the sunken vessel report furnished to
the appropriate U.S. Coast Guard Ma-
rine Inspection Office.

(g) [Reserved]

(r) Liability for damage. This section
shall not affect the liability of the
owners and operators of vessels for any
damage caused by their operations.
Should any Government property be
damaged as the result of the operation
of a vessel, the master of the vessel
shall report the accident to the nearest
lockmaster or the appropriate district
engineer.

(s) Persistent violation of regulations. If
the owner or operator of any vessel
persistently violates the regulations of
this section or any orders given in pur-
suance thereof, after due notice of
same, lockage may be refused by the
district engineer. The lockmaster may
refuse lockage if deemed necessary to
protect government property in the vi-
cinity of the lock.

(t) Vessels to carry regulations. A copy
of these regulations shall be kept at all
times on board each commercial vessel
engaged in navigating the waterway.
Copies may be obtained from any lock
or district engineer’s office on request.
Masters of such vessels are also re-
quired to have on board current copies
of the navigation charts and applicable
Notices to Navigation Interest.

[51 FR 30639, Aug. 28, 1986, as amended at 56
FR 13765, Apr. 4, 1991]
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§207.300 Ohio River, Mississippi River
above Cairo, Ill.,, and their tribu-
taries; use, administration, and
navigation.

(a) Authority of lockmasters—(1) Locks
staffed with Government personnel. The
provisions of this paragraph apply to
all waterways in this section except for
Cordell Hull Lock located at Mile 313.5
on the Cumberland River in Tennessee.
The lockmaster shall be charged with
the immediate control and manage-
ment of the lock, and of the area set
aside as the lock area, including the
lock approach channels. He/she shall
see that all laws, rules, and regulations
for the use of the lock and lock area
are duly complied with, to which end
he/she is authorized to give all nec-
essary orders and directions in accord-
ance therewith, both to employees of
the government and to any and every
person within the limits of the lock
and lock area, whether navigating the
lock or not. No one shall cause any
movement of any vessel, boat, or other
floating thing in the lock or ap-
proaches except by or under the direc-
tion of the lockmaster or his/her assist-
ants. In the event of an emergency, the
lockmaster may depart from these reg-
ulations as he deems necessary. The
lockmasters shall also be charged with
the control and management of feder-
ally constructed mooring facilities.

(2) Locks staffed with contract per-
sonnel. The provisions of this para-
graph apply to Cordell Hull Lock lo-
cated at Mile 313.5 on the Cumberland
River in Tennessee. Contract personnel
shall give all necessary orders and di-
rections for operation of the lock. No
one shall cause any movement of any
vessel, boat or other floating thing in
the locks or approaches except by or
under the direction of the contract
lock operator. All duties and respon-
sibilities of the lockmaster set forth in
this section shall be performed by the
contract lock operator except that re-
sponsibility for enforcing all laws,
rules, and regulations shall be vested
in a government employee designated
by the Nashville District Engineer. The
district engineer will notify waterway
users and the general public through
appropriate notices and media con-
cerning the location and identity of the
designated government employee.
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(b) Safety rules for vessels using naviga-
tion locks. The following safety rules
are hereby prescribed for vessels in the
locking process, including the act of
approaching or departing a lock:

(1) Tows with flammable or hazardous
cargo barges, loaded or empty. (i) Strip-
ping barges or transferring cargo is
prohibited.

(if) All hatches on barges used to
transport flammable or hazardous ma-
terials shall be closed and latched, ex-
cept those barges carrying a gas-free
certificate.

(iii) Spark-proof protective rubbing
fenders (“‘possums’’) shall be used.

(2) All vessels. (i) Leaking vessels may
be excluded from locks until they have
been repaired to the satisfaction of the
lockmaster.

(ii) Smoking, open flames, and chip-
ping or other spark-producing activi-
ties are prohibited on deck during the
locking cycle.

(iii) Painting will not be permitted in
the lock chamber during the locking
cycle.

(iv) Tow speeds shall be reduced to a
rate of travel such that the tow can be
stopped by checking should mechanical
difficulties develop. Pilots should
check with the individual lockmasters
concerning prevailing conditions. It is
also recommended that pilots check
their ability to reverse their engines
prior to beginning an approach. En-
gines shall not be turned off in the lock
until the tow has stopped and been
made fast.

(v) U.S. Coast Guard regulations re-
quire all vessels to have on board life
saving devices for prevention of drown-
ing. All crew members of vessels re-
quired to carry work vests (life jack-
ets) shall wear them during a lockage,
except those persons in an area en-
closed with a handrail or other device
which would reasonably preclude the
possibility of falling overboard. All
deckhands handling lines during lock-
ing procedure shall wear a life jacket.
Vessels not required by Coast Guard
regulations to have work vests aboard
shall have at least the prescribed life
saving devices, located for ready access
and use if needed. The lockmaster may
refuse lockage to any vessel which fails
to conform to the above.
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(c) Reporting of navigation incidents.
In furtherance of increased safety on
waterways the following safety rules
are hereby prescribed for all navigation
interests:

(1) Any incident resulting in uncon-
trolled barges shall immediately be re-
ported to the nearest lock. The report
shall include information as to the
number of loose barges, their cargo,
and the time and location where they
broke loose. The lockmaster or locks
shall be kept informed of the progress
being made in bringing the barges
under control so that he can initiate
whatever actions may be warranted.

(2) Whenever barges are temporarily
moored at other than commercial ter-
minals or established fleeting areas,
and their breaking away could endan-
ger a lock, the nearest lock shall be so
notified, preferably the downstream
lock.

(3) Sunken or sinking barges shall be
reported to the nearest lock both
downstream and upstream of the loca-
tion in order that other traffic passing
those points may be advised of the haz-
ards.

(4) In the event of an oil spill, notify
the nearest lock downstream, speci-
fying the time and location of the inci-
dent, type of oil, amount of spill, and
what recovery or controlling measures
are being employed.

(5) Any other activity on the water-
ways that could conceivably endanger
navigation or a navigation structure
shall be reported to the nearest lock.

(6) Whenever it is necessary to report
an incident involving uncontrolled,
sunken or sinking barges, the cargo in
the barges shall be accurately identi-
fied.

(d) Precedence at locks. (1) The vessel
arriving first at a lock shall normally
be first to lock through, but precedence
shall be given to vessels belonging to
the United States. Licensed commer-
cial passenger vessels operating on a
published schedule or regularly oper-
ating in the ““for hire’” trade shall have
precedence over cargo tows and like
craft. Commercial cargo tows shall
have precedence over recreational
craft, except as described in paragraph
(f) of this section.

(2) Arrival posts or markers may be
established ashore above and/or below
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the locks. Vessels arriving at or oppo-
site such posts or markers will be con-
sidered as having arrived at the locks
within the meaning of this paragraph.
Precedence may be established visually
or by radio communication. The
lockmaster may prescribe such depar-
ture from the normal order of prece-
dence as in his judgment is warranted
to achieve best lock utilization.

(e) Unnecessary delay at locks. Masters
and pilots must use every precaution
to prevent unnecessary delay in enter-
ing or leaving locks. Vessels failing to
enter locks with reasonable prompt-
ness when signalled to do so shall lose
their turn. Rearranging or switching of
barges in the locks or in approaches is
prohibited unless approved or directed
by the lockmaster. This is not meant
to curtail ‘“‘jackknifing”’ or set-overs
where normally practiced.

(f) Lockage of recreational craft. In
order to fully utilize the capacity of
the lock, the lockage of recreational
craft shall be expedited by locking
them through with commercial craft:
Provided, That both parties agree to
joint use of the chamber. When rec-
reational craft are locked simulta-
neously with commercial tows, the
lockmaster will direct, whenever prac-
ticable, that the recreational craft
enter the lock and depart while the tow
is secured in the lock. Recreational
craft will not be locked through with
vessels carrying volatile cargoes or
other substances likely to emit toxic
or explosive vapors. If the lockage of
recreational craft cannot be accom-
plished within the time required for
three other lockages, a separate lock-
age of recreational craft shall be made.
Recreational craft operators are ad-
vised that many locks have a pull
chain located at each end of the lock
which signals the lockmaster that
lockage is desired. Furthermore, many
Mississippi River locks utilize a strobe
light at the lock to signal recreational
type vessels that the lock is ready for
entry. Such lights are used exclusively
to signal recreational craft.

(g) Simultaneous lockage of tows with
dangerous cargoes. Simultaneous lock-
age of other tows with tows carrying
dangerous cargoes or containing flam-
mable vapors normally will only be
permitted when there is agreement be-
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tween the lockmaster and both vessel
masters that the simultaneous lockage
can be executed safely. He shall make a
separate decision each time such ac-
tion seems safe and appropriate, pro-
vided:

(1) The first vessel or tow in and the
last vessel or tow out are secured be-
fore the other enters or leaves.

(2) Any vessel or tow carrying dan-
gerous cargoes is not leaking.

(3) All masters involved have agreed
to the joint use of the lock chamber.

(h) Stations while awaiting a lockage.
Vessels awaiting their turn to lock
shall remain sufficiently clear of the
structure to allow unobstructed depar-
ture for the vessel leaving the lock.
However, to the extent practicable
under the prevailing conditions, vessels
and tows shall position themselves so
as to minimize approach time when
signaled to do so.

(i) Stations while awaiting access
through navigable pass. When navigable
dams are up or are in the process of
being raised or lowered, vessels desir-
ing to use the pass shall wait outside
the limits of the approach points un-
less authorized otherwise by the
lockmaster.

(J) Signals. Signals from vessels shall
ordinarily be by whistle; signals from
locks to vessels shall be by whistle, an-
other sound device, or visual means.
when a whistle is used, long blasts of
the whistle shall not exceed 10 seconds
and short blasts of the whistle shall
not exceed 3 seconds. Where a lock is
not provided with a sound or visual sig-
nal installation, the lockmaster will
indicate by voice or by the wave of a
hand when the vessel may enter or
leave the lock. Vessels must approach
the locks with caution and shall not
enter nor leave the lock until signaled
to do so by the lockmaster. The fol-
lowing lockage signals are prescribed:

(1) Sound signals by means of a whistle.
These signals apply at either a single
lock or twin locks.

(i) Vessels desiring lockage shall on
approaching a lock give the following
signals at a distance of not more than
one mile from the lock;

(a) If a single lockage only is re-
quired: One long blast of the whistle
followed by one short blast.
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(b) If a double lockage is required:
One long blast of the whistle followed
by two short blasts.

(i) When the lock is ready for en-
trance, the lock will give the following
signals:

(a) One long blast of the whistle indi-
cates permission to enter the lock
chamber in the case of a single lock or
to enter the landward chamber in the
case of twin locks.

(b) Two long blasts of the whistle in-
dicates permission to enter the
riverward chamber in the case of twin
locks.

(iii) Permission to leave the locks
will be indicated by the following sig-
nals given by the lock:

(a) One short blast of the whistle in-
dicates permission to leave the lock
chamber in the case of a single lock or
to leave the landward chamber in the
case of twin locks.

(b) Two short blasts of the whistle in-
dicates permission to leave the
riverward chamber in the case of twin
locks.

(iv) Four or more short blasts of the
lock whistle delivered in rapid succes-
sion will be used as a means of attract-
ing attention, to indicate caution, and
to signal danger. This signal will be
used to attract the attention of the
captain and crews of vessels using or
approaching the lock or navigating in
its vicinity and to indicate that some-
thing unusual involving danger or re-
quiring special caution is happening or
is about to take place. When this signal
is given by the lock, the captains and
crews of vessels in the vicinity shall
immediately become on the alert to de-
termine the reason for the signal and
shall take the necessary steps to cope
with the situation.

(2) Lock signal lights. At locks where
density of traffic or other local condi-
tions make it advisable, the sound sig-
nals from the lock will be supple-
mented by signal lights. Flashing
lights (showing a one-second flash fol-
lowed by a two-second eclipse) will be
located on or near each end of the land
wall to control use of a single lock or
of the landward lock of double locks. In
addition, at double locks, interrupted
flashing lights (showing a one-second
flash, a one-second eclipse and a one-
second flash, followed by a three-sec-
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ond eclipse) will be located on or near
each end of the intermediate wall to
control use of the riverward lock. Navi-
gation will be governed as follows:

(i) Red light. Lock cannot be made
ready immediately. Vessel shall stand
clear.

(ii) Amber light. Lock is being made
ready. Vessel may approach but under
full control.

(iii) Green light. Lock is ready for en-
trance.

(iv) Green and amber. Lock is ready
for entrance but gates cannot be re-
cessed completely. Vessel may enter
under full control and with extreme
caution.

(3) Radio communications. VHF-FM
radios, operating in the FCC authorized
Maritime Band, have been installed at
all operational locks (except those on
the Kentucky River and Lock 3, Green
River). Radio contact may be made by
any vessel desiring passage. Commer-
cial tows are especially requested to
make contact at least one half hour be-
fore arrival in order that the pilot may
be informed of current river and traffic
conditions that may affect the safe
passage of his tow.

(4) All locks monitor 156.8 MHz (Ch.
16) and 156.65 MHz (Ch. 13) and can
work 156.65 MHz (Ch. 13) and 156.7 MHz
(Ch. 14) Ch. 16 is the authorized call,
reply and distress frequency, and locks
are not permitted to work on this fre-
quency except in an emergency involv-
ing the risk of immediate loss of life or
property. Vessels may call and work
Ch. 13, without switching, but are cau-
tioned that vessel to lock traffic must
not interrupt or delay Bridge to Bridge
traffic which has priority at all times.

(k) Rafts. Rafts to be locked through
shall be moored in such manner as not
to obstruct the entrance of the lock,
and if to be locked in sections, shall be
brought to the lock as directed by the
lockmaster. After passing the lock the
sections shall be reassembled at such
distance beyond the lock as not to
interfere with other vessels.

(I) Entrance to and exit from locks. In
case two or more boats or tows are to
enter for the same lockage, their order
of entry shall be determined by the
lockmaster. Except as directed by the
lockmaster, no boat shall pass another
in the lock. In no case will boats be



§207.300

permitted to enter or leave the locks
until directed to do so by the
lockmaster. The sides of all craft pass-
ing through any lock shall be free from
projections of any kind which might
injure the lock walls. All vessels shall
be provided with suitable fenders, and
shall be used to protect the lock and
guide walls until it has cleared the
lock and guide walls.

(m) Mooring—(1) At locks. (i) All ves-
sels when in the locks shall be moored
as directed by the lockmaster. Vessels
shall be moored with bow and stern
lines leading in opposite directions to
prevent the vessel from ‘“‘running” in
the lock. All vessels will have one addi-
tional line available on the head of the
tow for emergency use. The pilothouse
shall be attended by qualified per-
sonnel during the entire locking proce-
dure. When the vessel is securely
moored, the pilot shall not cause move-
ment of the propellers except in emer-
gency or unless directed by the
lockmaster. Tying to lock ladders is
strictly prohibited.

(ii) Mooring of unattended or nonpro-
pelled vessels or small craft at the
upper or lower channel approaches will
not be permitted within 1200 feet of the
lock.

(2) Outside of locks. (i) No vessel or
other craft shall regularly or perma-
nently moor in any reach of a naviga-
tion channel. The approximate center-
line of such channels are marked as the
sailing line on Corps of Engineers’
navigation charts. Nor shall any float-
ing craft, except in an emergency,
moor in any narrow or hazardous sec-
tion of the waterway. Furthermore, all
vessels or other craft are prohibited
from regularly or permanently moor-
ing in any section of navigable water-
ways which are congested with com-
mercial facilities or traffic unless it is
moored at facilities approved by the
Secretary of the Army or his author-
ized representative. The limits of the
congested areas shall be marked on
Corps of Engineers’ navigation charts.
However, the District Engineer may
authorize in writing exceptions to any
of the above if, in his judgment, such
mooring would not adversely affect
navigation and anchorage.

(ii) No vessel or other craft shall be
moored to railroad tracks, to river-
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banks in the vicinity of railroad tracks
when such mooring threatens the safe-
ty of equipment using such tracks, to
telephone poles or power poles, or to
bridges or similar structures used by
the public.

(iii) Except in case of great emer-
gency, no vessel or craft shall anchor
over revetted banks of the river, and no
floating plant other than launches and
similar small craft shall land against
banks protected by revetment except
at regular commercial landings. In all
cases, every precaution to avoid dam-
age to the revetment works shall be ex-
ercised. The construction of log rafts
along mattressed or paved banks or the
tying up and landing of log rafts
against such banks shall be performed
in such a manner as to cause no dam-
age to the mattress work or bank pav-
ing. Generally, mattress work extends
out into the river 600 feet from the low
water line.

(iv) Any vessel utilizing a federally
constructed mooring facility (e.g.,
cells, buoys, anchor rings) at the points
designated on the current issue of the
Corps’ navigation charts shall advise
the lockmaster at the nearest lock
from that point by the most expedi-
tious means.

(n) Draft of vessels. No vessel shall at-
tempt to enter a lock unless its draft is
at least three inches less than the least
depth of water over the guard sills, or
over the gate sills if there be no guard
sills. Information concerning control-
ling depth over sills can be obtained
from the lockmaster at each lock or by
inquiry at the office of the district en-
gineer of the district in which the lock
is located.

(o) Handling machinery. No one but
employees of the United States shall
move any lock machinery except as di-
rected by the lockmaster. Tampering
or meddling with the machinery or
other parts of the lock is strictly for-
bidden.

(p) Refuse in locks. Placing or dis-
charging refuse of any description into
the lock, on lock walls or esplanade,
canal or canal bank is prohibited.

(q) Damage to locks or other work. To
avoid damage to plant and structures
connected with the construction or re-
pair of locks and dams, vessels passing
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structures in the process of construc-
tion or repair shall reduce their speed
and navigate with special caution
while in the vicinity of such work. The
restrictions and admonitions contained
in these regulations shall not affect the
liability of the owners and operators of
floating craft for any damage to locks
or other structures caused by the oper-
ation of such craft.

(r) Trespass of lock property. Trespass
on locks or dams or other U.S. prop-
erty pertaining to the locks or dams is
strictly prohibited except in those
areas specifically permitted. Parties
committing any injury to the locks or
dams or to any part thereof will be re-
sponsible therefor. Any person commit-
ting a willful injury to any U.S. prop-
erty will be prosecuted. No fishing will
be permitted from lock walls, guide
walls, or guard walls of any lock or
from any dam, except in areas des-
ignated and posted by the responsible
District Engineer as fishing areas. Per-
sonnel from commercial and rec-
reational craft will be allowed on the
lock structure for legitimate business
reasons; e.g., crew changes, emergency
phone calls, etc.

(s) Restricted areas at locks and dams.
All waters immediately above and
below each dam, as posted by the re-
spective District Engineers, are hereby
designated as restricted areas. No ves-
sel or other floating craft shall enter
any such restricted area at any time.
The limits of the restricted areas at
each dam will be determined by the re-
sponsible District Engineer and market
by signs and/or flashing red lights in-
stalled in conspicuous and appropriate
places.

(t) [Reserved]

(u) Operations during high water and
floods in designated vulnerable areas.
Vessels operating on these waters dur-
ing periods when river stages exceed
the level of “‘ordinary high water,” as
designated on Corps of Engineers’ navi-
gation charts, shall exercise reasonable
care to minimize the effects of their
bow waves and propeller washes on
river banks; submerged or partially
submerged structures or habitations;
terrestrial growth such as trees and
bushes; and man-made amenities that
may be present. Vessels shall operate
carefully when passing close to levees
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and other flood protection works, and
shall observe minimum distances from
banks which may be prescribed from
time to time in Notices to Navigation
Interests. Pilots should exercise par-

ticular care not to direct propeller
wash at river banks, levees, revet-
ments, structures or other appur-

tenances subject to damage from wave
action.

(v) Navigation lights for use at all locks
and dams except on the Kentucky River
and Lock 3, Green River. (1) At locks at
all fixed dams and at locks at all mov-
able dams when the dams are up so
that there is no navigable pass through
the dam, the following navigation
lights will be displayed during hours of
darkness:

(i) Three green lights visible through
an arc of 360° arranged in a vertical
line on the upstream end of the river
(guard) wall unless the intermediate
wall extends farther upstream. In the
latter case, the lights will be placed on
the upstream end of the intermediate
wall.

(ii) Two green lights visible through
an arc of 360° arranged in a vertical
line on the downstream end of the river
(guard) wall unless the intermediate
wall extends farther downstream. In
the latter case, the lights will be
placed on the downstream end of the
intermediate wall.

(iii) A single red light, visible
through an arc of 360° on each end (up-
stream and downstream) of the land
(guide) wall.

(2) At movable dams when the dam
has been lowered or partly lowered so
that there is an unobstructed navigable
pass through the dam, the navigation
lights indicated in the following para-
graphs will be displayed during hours
of darkness until lock walls and weir
piers are awash.

(i) Three red lights visible through an
arc of 360° arranged in a vertical line
on the upstream end of the river
(guard) wall.

(ii) Two red lights visible through an
arc of 360° arranged in a vertical line
on the downstream end of the river
(guard) wall.

(iii) A single red light visible through
an arc of 360° on each end (upstream
and downstream) of the land (guide)
wall.
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(3) After lock walls and weir piers are
awash they will be marked as pre-
scribed in paragraph (x) of this section.

(4) If one or more bear traps or weirs
are open or partially open, and may
cause a set in current conditions at the
upper approach to the locks, this fact
will be indicated by displaying a white
circular disk 5 feet in diameter, on or
near the light support on the upstream
end of the land (guide) wall during the
hours of daylight, and will be indicated
during hours of darkness by displaying
a white (amber) light vertically under
and 5 feet below the red light on the
upstream end of the land (guide) wall.

(5) At Locks No. 1 and 2, Green River,
when the locks are not in operation be-
cause of high river stages, a single red
light visible through an arc of 360° will
be displayed on each end (upstream and
downstream) of the lock river (guard)
will at which time the lights referred
to above will not be visible.

(w) Navigation lights for use at locks
and dams on the Kentucky River and
Lock 3, Green River. A single red light
visible through an arc of 360° shall be
displayed during hours of darkness at
each end of the river wall or extending
guard structures until these structures
are awash.

(x) Buoys at movable dams. (1) When-
ever the river (guard) wall of the lock
and any portion of the dam are awash,
and until covered by a depth of water
equal to the project depth, the limits of
the navigable pass through the dam
will be marked by buoys located at the
upstream and downstream ends of the
river (guard) wall, and by a single buoy
over the end or ends of the portion or
portions of the dam adjacent to the
navigable pass over which project
depth is not available. A red nun-type
buoy will be used for such structures
located on the left-hand side (facing
downstream) of the river and a black
can-type buoy for such structures lo-
cated on the right-hand side. Buoys
will be lighted, if practicable.

(2) Where powerhouses or other sub-
stantial structures projecting consider-
ably above the level of the lock wall
are located on the river (guard) wall, a
single red light located on top of one of
these structures may be used instead of
river wall buoys prescribed above until
these structures are awash, after which
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they will be marked by a buoy of ap-
propriate type and color (red nun or
black can buoy) until covered by a
depth of water equal to the project
depth. Buoys will be lighted, if prac-
ticable.

(y) Vessels to carry regulations. A copy
of these regulations shall be kept at all
times on board each vessel regularly
engaged in navigating the rivers to
which these regulations apply. Copies
may be obtained from any lock office
or District Engineer’s office on request.
Masters of such vessels are encouraged
to have on board copies of the current
edition of appropriate navigation
charts.

NOTES

1. Muskingum River Lock & Dam 1 has
been removed. Ohio River slackwater pro-
vides navigable channel for recreational
craft to Lock 2 near Devola, Ohio.
Muskingum River Locks 2 thru 11 inclusive
have been transferred to the State of Ohio
and are operated during the recreational
boating season by the Ohio Department of
Natural Resources. Inquiries regarding
Muskingum River channel conditions and
lock availability should be directed to the
aforementioned Department.

2. Little Kanawha River Lock and Dam 1
has been removed, thus permitting rec-
reational craft to navigate up to Lock 2 near
Slate, W. Va. Operation of Locks 2 thru 5 on
the Little Kanawha River has been discon-
tinued.

3. Big Sandy River: Lock 1 has been re-
moved, thus permitting recreational craft to
navigate to Lock 2, near Buchanan, Ky. Op-
eration of Lock 2 and Lock 3 near Fort Gay,
W. Va. has been discontinued. Operation of
Lock and Dam 1 on Levisa Fork near Gallup,
Ky., and Lock and Dam 1 on Tug Fork near
Chapman, Ky. has been discontinued.

4. Operation of the following Green River
Locks has been discontinued: Lock 4 near
Woodbury, Ky., Lock 5 near Glenmore, Ky.,
and Lock 6 near Brownsville, Ky.

5. Operation of Barren River Lock and Dam
No. 1 near Richardsville, Ky. has been dis-
continued.

6. Operation of Rough River Lock and Dam
No. 1 near Hartford, Ky. has been discon-
tinued.

7. Operation of Osage River Lock and Dam
1 near Osage City, Mo., has been discon-
tinued.

8. Operation of the 34 locks in the Illinois
and Mississippi (Hennepin) Canal, including
the feeder section, has been discontinued.
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9. Operation of the Illinois and Michigan
Canal has been discontinued.

[40 FR 32121, July 31, 1975, as amended at 50
FR 37580, Sept. 18, 1985; 56 FR 13765, Apr. 4,
1991]

§207.306 Missouri River;
tion and navigation.
(a) [Reserved]
(b) General. The regulations in this
section shall implement those con-
tained in paragraph(s) of §207.300.

[33 FR 17242, Nov. 21, 1968; 42 FR 57962, Nov.
7, 1977]

administra-

§207.310 Mississippi River at Keokuk,
Iowa; operation of power dam by
Mississippi River Power Co.

(a) AIll previous regulations of the
Secretary of War relating to the use of
the Mississippi River for the genera-
tion of power by the Mississippi River
Power Co., including the memorandum
of March 24, 1908, approved by the Sec-
retary of War, March 26, 1908, are re-
scinded, and the following regulations
will govern the operation of the dam
until further orders:

(b) Excepting as specially provided in
this section the normal flow of the
river shall be discharged below the dam
at all times of day and night.

(c) The Mississippi River Power Co.
shall not during the period of naviga-
tion raise the level of its pond behind
the Keokuk Dam when the natural flow
of the Mississippi River is falling or
when such natural flow is less than ap-
proximately 64,000 cubic feet per sec-
ond, which corresponds to a normal
stage of 6 feet above low water at Keo-
kuk, lowa, except upon the written
permission of the U.S. District Engi-
neer in charge of this locality, such
permit to state the period which such
ponding may cover and the maximum
variation in stage below the dam which
may be caused by each ponding.

(d) The granting of permits by the
District Engineer shall be governed by
the provision of the law authorizing
the construction of the dam and its ac-
cessories, as follows:

SEC. 2. That the withdrawal of water from
the Mississippi River and the discharge of
water into the said river, for the purpose of
operating the said power stations and appur-
tenant works, shall be under the direction
and control of the Secretary of War, and
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shall at no time be such as to impede or
interfere with the safe and convenient navi-
gation of the said river by means of steam-
boats or other vessels or by rafts or barges.
* * * (33 Stat. 713)

(e) The power company when pro-
posing to raise or lower the pond, ei-
ther under general authority or special
permission, shall give due notice to the
District Engineer or his authorized
agent of its intention.

(f) The power company shall hold all
records relating to operations affecting
the river discharge open to the inspec-
tion of the District Engineer or his au-
thorized agent.

(g) It shall be the duty of the district
engineer or his authorized agent to ob-
serve closely and carefully the oper-
ations of the power company and to
maintain in addition to such as may be
maintained by the power company,
such river and pool gages as may be ad-
visable, and make from time to time
such examinations as may be necessary
for determining the effect of the oper-
ation of the power dam and accessories
on the river channels.

(h) The Department of the Army ap-
proves the method of regulating the
flow below the Keokuk Dam by esti-
mating the flow 24 hours in advance
and maintenance of the stage cor-
responding to such flow as indicated by
the river gage at U.S. Lock (the meth-
od employed during 1917). The general
rules stated in paragraph (g) of this
section are not intended to apply to
unavoidable small compensating vari-
ations in pond level behind the dam in-
herent in such method of regulation.

[Regs., Jan. 12, 1918]

§207.320 Mississippi River, Twin City
Locks and Dam, St. Paul and Min-
neapolis, Minn.; pool level.

In accordance with the provisions of
Article 8 of Federal Power Commission
License of June 7, 1923 (Project No. 362-
Minn., Ford Motor Co.), this section is
prescribed for the control of the pool
level created by the Twin City Locks
and Dam, Minneapolis, in the interest
of navigation, and supersedes rules and
regulations made effective January 1,
1928, by the Secretary of War:

(a) The pool above the dam shall not
be allowed to drop below elevation 744.5
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(Cairo datum), except after loss or low-
ering of flashboards and before replace-
ment or raising of same, during the
navigation season; nor below elevation
743.3 during the period when the river
is closed to navigation. The variation
of pool level shall not exceed 0.5 foot
per day whenever the pool is below ele-
vation 745.5, and in addition, during the
period when the river is closed to navi-
gation, the maximum rate of such vari-
ation shall not exceed 0.1 foot per hour;
except that during the navigation sea-
son, increases in pool level at rates
greater than that specified may be
made to eliminate wasting of water
during an increase in river flow.

(b) Whenever, due to high flows, the
pool above the dam is above elevation
746.5, all flashboards on the crest of the
dam shall be removed or in the lowered
position.

(c) To protect navigation in cases of
emergency, such as the stranding of a
boat or the loss of a pool below the
Twin City Dam, etc., the licensee shall
temporarily discharge water at such
rates, subject to the limitations of
paragraph (a) of this section, as may be
directed by the U.S. District Engineer
in charge of the locality.

(d) It shall be the duty of the U.S.
District Engineer in charge of the lo-
cality to notify the licensee of the peri-
ods during which the river shall be con-
sidered open to navigation.

(e) 1t shall be the further duty of the
said District Engineer or his author-
ized agent, by frequent inspections, to
determine whether paragraphs (a) to
(d) of this section are being observed.
In case of noncompliance he shall so
notify the licensee and report the facts
to the Chief of Engineers.

[Regs., Feb. 24, 1938]

§207.330 Mississippi River between
Winnibigoshish and Pokegama
dams, Leech River between outlet
of Leech Lake and Mississippi
ijer, and Pokegama reservoir; log-
ging.

(a) Parties engaged in the transpor-
tation of loose logs, timbers, and rafts
of logs, poles, posts, ties, or pulpwood,
on the waters described in this section,
shall conduct their operations so as to
interfere as little as possible with navi-
gation by steamboats, launches, or
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other craft, or with the operations of
other parties using the waters for pur-
poses similar to their own, and, so far
as may be possible, shall prevent the
formation of log jams.

(b) In case of the formation of a jam,
the owner of the logs, poles, posts, ties,
or pulpwood, causing the jam, or the
representatives in charge of the drive
or tow, shall cause the same to be bro-
ken with the least practicable delay.

(c) Steamboats, launches, or other
craft desiring to pass through a body of
floating logs, poles, or ties shall be
given all reasonable and necessary as-
sistance in doing so by the representa-
tives in charge of the logs, poles, posts,
ties, or pulpwood causing the obstruc-
tion.

(d) Any individual, firm, or corpora-
tion banking logs, poles, posts, ties, or
pulpwood on the shores or within the
banks of any of the waters covered by
this section, which are to be trans-
ported during the navigation season,
shall so place them as to maintain a
clear navigable channel width of not
less than 20 feet.

(e) Parties using the river for rafted
poles, posts, ties, or pulpwood shall not
tie rafts up to the bank two or more
abreast; shall not tie up where there
will be less than 50 feet of clear water-
way between their raft and the other
bank or between their raft and another
tied to the opposite bank; and shall not
tie more than three rafts along any
bank without leaving an opening for a
landing.

[Regs., Mar. 5, 1915]

§207.340 Reservoirs at headwaters of
the Mississippi River; use and ad-
ministration.

(a) Description. These reservoirs in-
clude Winnibigoshish, Leech Lake,
Pokegama, Sandy Lake, Pine River
and Gull Lake.

(b) Penalties. The River and Harbor
Act approved August 11, 1888 (25 Stat.
419, 33 U.S.C. 601) includes the fol-
lowing provisions as to the administra-
tion of the headwater reservoirs:

And it shall be the duty of the Secretary of
War to prescribe such rules and regulations
in respect to the use and administration of
said reservoirs as, in his judgment, the pub-
lic interest and necessity may require; which
rules and regulations shall be posted in some
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conspicuous place or places for the informa-
tion of the public. And any person knowingly
and willfully violating such rules and regula-
tions shall be liable to a fine not exceeding
five hundred dollars, or imprisonment not
exceeding six months, the same to be en-
forced by prosecution in any district court of
the United States within whose territorial
jurisdiction such offense may have been
committed.

(c) Previous regulations now revoked.
In accordance with the above act, the
Secretary of War prescribed regula-
tions for the use and administration of
the reservoirs at the headwaters of the
Mississippi River under date of Feb-
ruary 11, 1931, which together with all
subsequent amendments are hereby re-
voked and the following substituted
therefor.

(d) Authority of officer in charge of the
reservoirs. The accumulation of water
in, and discharge of water from the res-
ervoirs, including that from one res-
ervoir to another, shall be under the di-
rection of the U.S. District Engineer,
St. Paul, Minnesota, and of his author-
ized agents subject to the following re-
strictions and considerations:

(1) Notwithstanding any other provi-
sion of this section, the discharge from
any reservoir may be varied at any
time as required to permit inspection
of, or repairs to, the dams, dikes or
their appurtenances, or to prevent
damage to lands or structures above or
below the dams.

(2) Except as provided in paragraph
(d)(2) of this section the average annual
discharge from the respective res-
ervoirs shall not be reduced below the
following values, as nearly as they can
practically be maintained:

Winnibigoshish, 150 cubic feet per second.
Leech Lake, 70 cubic feet per second.
Pokegama, 200 cubic feet per second.
Sandy Lake, 80 cubic feet per second.
Pine River, 90 cubic feet per second.

Gull Lake, 30 cubic feet per second.

(3) During the season of navigation
on the upper Mississippi River, the vol-
ume of water discharged from the res-
ervoirs shall be so regulated by the of-
ficer in charge as to maintain as nearly
as practicable, until navigation closes,
a sufficient stage of water in the navi-
gable reaches of the upper Mississippi
and in those of any tributary thereto
that may be navigated and on which a
reservoir is located.
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(4) Surplus waters in storage above
the stages listed in paragraph (d)(7) of
this section not required for use in the
aid of navigation, as provided for in
paragraph (d)(3) of this section, may be
discharged at such time and at such
rates as will result, in the judgment of
the District Engineer, in the greatest
general benefit or the minimum of in-
juries to all affected interests.

(5) No discharge other than the min-
imum specified in paragraph (d)(2) of
this section shall be permitted when a
reservoir is at or below its minimum
stage as set forth in paragraph (d)(7) of
this section except such increases of
discharge as may specifically be di-
rected by the Chief of Engineers.

(6) The surplus inflow over the min-
imum discharge set forth in paragraph
(d)(2) of this section shall be stored
until the limit of capacity or safety of
the reservoir is reached, or until such
time as water may be discharged in ac-
cordance with this section.

(7) So far as practicable, under the
requirements of this section, the offi-
cer in charge will cause the reservoirs
to be maintained above the following
minimum stages, referred to zeros of
respective Government gauges:

Winnebigoshish ..., 6.0
Leech Lake 0.0
Pokegama ....... 6.0
Sandy Lake . 7.0
Pine River 9.0
Gull Lake ....coooviiiiiiiiiiiiicce, 5.0

The range of fluctuations in levels in
any reservoir in a single calendar year
shall be held at a minimum consistent
with the requirements of this section
and with the inflow of that year. If,
through necessity reservoirs are drawn
below these stages, minimum stages
will be restored at the first practicable
opportunity.

(e) Passage of logs and other floating
bodies. Logs and other floating bodies
may be sluiced or locked through the
dams, but prior authority for the sluic-
ing of logs must be obtained from the
District Engineer when this operation
necessitates a material change in dis-
charge.

(f) Obstructions to flow of water. No
person shall place floating bodies in a
stream or pond above or below a res-
ervoir dam when, in the opinion of the
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officer in charge, such act would pre-
vent the necessary flow of water to or
from such dam, or in any way injure
the dam and its appurtenances, its
dikes and embankments; and should
floating bodies lying above or below a
dam constitute at any time an obstruc-
tion or menace as beforesaid, the own-
ers of said floating bodies will be re-
quired to remove them immediately.

(g) Trespass. No one shall trespass on
any reservoir dam, dike, embankment
or upon any property pertaining there-
to.

[Regs., Feb. 4, 1936, as amended at 10 FR 414,
Jan. 10, 1945]

§207.350 St.
Minn.

Croix River, Wis. and

(a) Logging regulations for river above
Lake St. Croix. (1) During the season of
navigation from May 1 to September
30, the full natural run of water in the
river shall be permitted to flow be-
tween 1 a.m. on Thursday and 4 p.m. on
Sunday of each week, and during the
time between 1 p.m. on Wednesday and
4 p.m. on Sunday of each week no logs
shall be sluiced into the river between
St. Croix Falls, Wis., and Stillwater,
Minn.

(2) Except during the period above
mentioned, the parties engaged in han-
dling logs upon the river shall have the
right to sluice, drive, and float loose
logs and to regulate the flow of water
in the river as may best suit their con-
venience, all reasonable caution being
taken to avoid log jams.

(3) This paragraph shall remain in
force until modified or rescinded. (Act
of May 9, 1900, 31 Stat. 172; 33 U.S.C.
410)

(b) Power dam at Taylors Falls. (1)
That between April 1 and October 31,
whenever the natural river flow ex-
ceeds 1,600 feet per second, the reduced
flow shall be not less than 1,600 feet per
second, and that whenever the natural
flow be less than 1,600 feet per second,
then the reduced flow shall not be less
than such natural flow: Provided, That
the District Engineer in charge of the
locality may vary these requirements
temporarily, as the interests of naviga-
tion, in his judgment, require, prompt
report of his action in such instances
to be made to the Chief of Engineers.
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(2) The Northern States Power Co.
shall establish automatic water-stage
recorders of a type approved by the dis-
trict engineer at the following local-
ities:

(i) On the Nevers Pond near the dam.

(if) On the St. Croix hydroplant pond
near the dam.

(iii) On the St. Croix hydroplant
tailrace.

(iv) On the St. Croix River near Osce-
ola.

(v) On the St. Croix River near Ma-
rine.

(3) The gages are to be installed and
maintained by the Northern States
Power Co. in a manner satisfactory to
the District Engineer, but their oper-
ation and inspection is to be under the
sole direction of the District Engineer,
who will retain the original records,
furnishing the Northern States Power
Co. with duplicates of the gage records.

[Regs., Apr. 20, 1907, Apr. 10, 1931, as amended
at 25 FR 8908, Sept. 16, 1960]

§207.360 Rainy River, Minn.; logging
regulations for portions of river
within jurisdiction of the United
States.

(a) During the season of navigation,
parties engaged in handling logs upon
such portion of the river shall have the
right to sluice, drive, and float logs in
such manner as may best suit their
convenience: Provided, A sufficient
channel for safe navigation by boats is
maintained between 7:00 a.m. and 11:00
p.m. from the opening of navigation to
September 15th; between 8:00 a.m. and
11:00 p.m. from September 16th to Octo-
ber 31st; and between 9:00 a.m. and 11:00
p.m. from November 1st to the close of
navigation.

(b) Owners of loose logs running in
the river must maintain a sufficient
force of men on the river to keep the
logs in motion and to prevent the for-
mation of log jams or accumulation of
logs on the several rapids; and said log
owners must also construct and main-
tain for the control and direction of
floating logs, such guide booms on said
rapids and at other points on said
river, as may be considered necessary
by the District Engineer in charge of
the District.

(c) Owners of sack and brail rafts
must so handle the same as not to
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interfere with the general navigation
of the river or with the approaches to
regular boat landings.

[Regs., Nov. 6, 1935, as amended at 25 FR 8908,
Sept. 16, 1960]

§207.370 Big Fork River, Minn; log-
ging.

(a) During the season of navigation,
parties engaged in handling logs upon
the river shall have the right to sluice,
drive, and float logs in such manner as
may best suit their convenience: Pro-
vided, A sufficient channel is main-
tained at all times for the navigation
of steamboats, flatboats, and other
small craft.

(b) A sufficient force of men must ac-
company each log drive to prevent the
formation of log jams and to maintain
an open channel for navigation.

(c) This section shall remain in force
until modified or rescinded.

[Regs., Feb. 24, 1905]

§207.380 Red Lake River, Minn.; log-
ging regulations for portion of river
above Thief River Falls.

(a) Parties wishing to run logs on
Red Lake River must provide storage
booms near the head of the river to
take care of said logs.

(b) No one will be permitted to turn
into the river at any time more logs
than he can receive at his storage
boom.

(c) Tows arriving at the head of the
river shall turn their logs into the
river successively in the order of their
arrival, and such logs shall be at once
driven to the owner’s storage boom.

(d) Parties authorized to run logs on
the river shall have the use of the river
on successive days in rotation to run
their logs from their storage boom
down, but not more than 1,000,000 feet,
board measure, shall be released from
the storage booms on any one day. Said
parties must provide a sufficient force
of log drivers to keep their logs in mo-
tion throughout the section of river
above mentioned, so as to avoid ob-
structing the general navigation of the
river.

(e) When a drive is made it shall be so
conducted that not more than 1,500,000
feet, board measure, of logs shall pass
any point on the river in 24 hours. The
decision of the agent appointed by the
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United States shall be final as to the
quantity of logs running at any time.

(f) This section shall remain in force
until modified or rescinded.

[Regs., Feb. 24, 1905]
§207.390 [Reserved]

§207.420 Chicago River, Ill.; Sanitary
District controlling works, and the
use, administration, and navigation
of the lock at the mouth of river,
Chicago Harbor.

(a) Controlling works. The controlling
works shall be so operated that the
water level in the Chicago River will be
maintained at a level lower than that
of the lake, except in times of exces-
sive storm run-off into the river or
when the level of the lake is below
minus 2 feet, Chicago City Datum.

(1) The elevation to be maintained in
the Chicago River at the west end of
the lock will be determined from time
to time by the U.S. District Engineer,
Chicago, lllinois. It shall at no time be
higher than minus 0.5 foot, Chicago
City Datum, and at no time lower than
minus 2.0 feet, Chicago City Datum, ex-
cept as noted in the preceding para-
graph.

(b) Lock—(1) Operation. The lock shall
be operated by the Metropolitan Sani-
tary District of Chicago under the gen-
eral supervision of the U.S. District
Engineer, Chicago, Illinois. The lock
gates shall be kept in the closed posi-
tion at all times except for the passage
of navigation.

(2) Description of lock.

Feet

600
80
124.4

Clear length
Clear width ...
Depth over sills

1This depth is below Chicago City Datum which is the zero
of the gages mounted on the lock. The clear depth below Low
Water Datum for Lake Michigan, which is the plane of ref-
erence for U. S. Lake Survey Charts, is 23.0 feet.

The east end of the northeast guide
wall shall be marked by an intermit-
tent red light, and by a traffic light
showing a fixed red or fixed green light.
The west end of the northwest gate
block shall be marked by a traffic light
showing a fixed red or fixed green light.
The east end of the southeast guide
wall and the west end of the southwest
guide wall shall be marked by an inter-
mittent white light.
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(3) Authority of lockmasters. The
lockmaster shall be charged with the
immediate control and management of
the lock, and of the area set aside as
the lock area, including the lock ap-
proach channels. He shall see that all
laws, rules and regulations for the use
of the lock and lock area are duly com-
plied with, to which end he is author-
ized to give all necessary orders and di-
rections in accordance therewith, both
to employees of the Government and to
any and every person within the limits
of the lock or lock area, whether navi-
gating the lock or not. No one shall
cause any movement of any vessel,
boat, or other floating thing in the
lock or approaches except by or under
the direction of the lockmaster or his
assistants.

(4) Signals. (i) Signals from vessels for
lockage shall be by whistle, horn or by
idling or standing near the ends of the
lock guide walls. Signals from the
lockmaster shall be by the traffic light
and horn and/or by voice with or with-
out electrical amplification. In case of
emergency, the lockmaster may signal
the vessel by wave of hand or lantern,
and the signals thus given shall have
the same weight as though given by
visual or sound devices at the lock.
Vessels must approach the lock with
caution and shall not enter or leave the
lock until signaled to do so by the
lockmaster. The following lockage sig-
nals and duration of sound signals are
prescribed. A long blast shall be of 4
second duration; a short blast shall be
of 1 second duration.

(a) Vessel signals. Inbound vessels at a
distance of not more than 4,000 feet
from the lock and outbound vessels im-
mediately after crossing under the
Lake Shore Drive bridge shall signal
for lockage by 2 long and 2 short blasts
of a whistle or horn.

(b) Lock signals. (1) When the lock is
ready for entrance, the traffic light
will show green, and vessels under 500
gross tons shall come ahead under cau-
tion and enter the lock; vessels of 500
gross tons or more shall come to a stop
along the guide wall, as prescribed in
paragraph (b)(5) of this section. Should
the traffic light be out of order or be
invisible due to thick weather, vessels
shall upon 1 long blast of the lock horn
approach and moor to the south guide
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wall or continue into the lock if so di-
rected by the lockmaster.

(2) When the lock is not ready for en-
trance, the traffic light will show red,
and vessels shall not pass beyond the
end of the south guide wall: Provided,
however, That vessels may approach
and moor to said wall if authorized by
1 long blast of the lock horn.

(3) Permission to leave the lock shall
be indicated by 1 short blast of the lock
horn.

(4) Caution or danger will be indi-
cated by 4 or more flashes of the red
traffic light or 4 or more short blasts of
the lock horn delivered in rapid succes-
sion.

(if) When in the lock, vessels shall
not blow whistle signals for tugs,
bridges, landings, etc., without the
lockmaster’s permission.

(iii) The master and chief engineer of
each vessel of 500 gross tons or more
shall be on duty at their respective sta-
tions when passing through the lock.

(5) Stop before entering. All vessels or
tows of 500 gross tons or more shall
come to a full stop at the point indi-
cated by the sign reading ‘“‘Stop’” on
the south guide wall and shall not pro-
ceed into the lock until so directed by
the lockmaster.

(6) Maximum draft. Vessels drawing
within 6 inches of the depth over the
sills shall not be permitted lockage ex-
cept under special permission from the
lockmaster.

(7) Precedence at locks. The vessel ar-
riving first at a lock shall be first to
lock through; but precedence shall be
given to vessels belonging to the
United States and to commercial ves-
sels in the order named. Arrival posts
or markers may be established ashore
above or below the locks. Vessels arriv-
ing at or opposite such posts or mark-
ers will be considered as having arrived
at the locks within the meaning of this
paragraph.

(8) Lockage of pleasure boats. The
lockage of pleasure boats, house boats
or like craft shall be expedited by lock-
ing them through with commercial
craft (other than barges carrying pe-
troleum products or highly hazardous
materials) in order to utilize the capac-
ity of the lock to its maximum. If,
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after the arrival of such craft, no sepa-
rate or combined lockage can be ac-
complished within a reasonable time,
not to exceed the time required for
three other lockages, then separate
lockage shall be made.

(9) Speed of approach and departure.
Vessels of 500 gross tons or more when
approaching the lock shall navigate at
a speed not exceeding 2 miles per hour,
and when leaving the lock shall navi-
gate at a speed not exceeding 6 miles
per hour. While entering or leaving the
lock, the propellers of vessels of 500
gross tons or more shall be operated at
slow speed so as not to undermine or
injure the concrete paving on the bot-
tom of the lock chamber. Tugs assist-
ing vessels in lockage, and Coast Guard
and fire vessels, may navigate at a
higher speed when authorized by the
lockmaster. Vessels of less than 500
gross tons shall operate at reasonable
speed.

(10) Mooring. (i) Vessels shall be
moored in the lock or along its ap-
proach walls in such manner as may be
directed by the lockmaster. Tying to
lock ladders, lamp standards, or rail-
ings is strictly prohibited. Commercial
vessels and tows of 500 gross tons or
more shall, in general, have at least
one line out when entering the lock
and shall be moored in the lock with
two bow and two stern lines, which
shall lead forward and aft at each end
of the vessel or tow. When the gates
are closed, commercial vessels shall
not be permitted to work their wheels.
Said vessels shall have at least two
seamen ashore to handle the mooring
lines while they are in the lock.

(ii) Mooring lines shall not be cast off
until after the lock gates have been
opened fully into their recesses, and
the signal given to leave the lock. The
lines leading aft shall be released first.
The lines leading forward shall not be
released until the vessel has started to
move forward, so as to prevent the ves-
sel from drifting back into the lock
gates.

(11) [Reserved]

(12) Unnecessary delay at lock. Masters
and pilots must use every precaution
to prevent unnecessary delay in enter-
ing of leaving the lock. Vessels failing
to enter lock with reasonable prompt-
ness, when signaled to do so, shall lose
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their turn. Vessels arriving at the lock
with their tows in such shape so as to
impede lockage, shall lose their turn.

(13) Depositing refuse prohibited. The
depositing of ashes or refuse matter of
any kind in the lock; the passing of
coal from barges or flats while in the
lock; and the emission of dense smoke
from any vessel while passing through
the lock, is forbidden.

(14) Vessels denied lockage. The
lockmaster may deny the privilege of
passage through the lock to any vessel
with sharp or rough projecting surfaces
of any kind, or overhanging rigging, or
any vessel which is badly leaking or in
a sinking condition.

(15) Fenders. All barges and oil tank-
ers must be provided with suitable non-
metallic fenders so as to eliminate
damage to the lock or approach walls
and reduce fire hazard. Said fenders
shall be used as may be directed by the
lockmaster.

(16) Operating machinery. Lock em-
ployees only shall be permitted to op-
erate the lock gates, valves, signals or
other appliances. Tampering or med-
dling with machinery or other parts of
the lock is strictly forbidden.

(17) [Reserved]

(18) Vessels to carry regulations. A copy
of the regulations in this section shall
be kept at all times on board each ves-
sel regularly engaged in navigating
this lock. Copies may be obtained with-
out charge from the lockmaster.

(19) Failure to comply with regulations.
Any vessel failing to comply with this
section or any orders given in pursu-
ance thereof, may in the discretion of
the lockmaster be denied the privilege
of passage through or other use of the
lock or appurtenant structures.

[3 FR 2139, Sept. 1, 1938, as amended at 25 FR
8908, Sept. 16, 1960; 26 FR 354, Jan. 18, 1961; 44
FR 67657, Nov. 27, 1979; 56 FR 13765, Apr. 4,
1991]

§207.425 Calumet River, Ill.; Thomas J.
O’Brien Lock and Controlling
Works and the use, administration
and navigation of the lock.

(a) Controlling Works. (1) The control-
ling works shall be so operated that
the water level at the downstream end
of the lock will be maintained at a
level lower than that of Lake Michi-
gan, except in times of excessive storm
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run-off into the Illinois Waterway, or
when the lake level is below minus 2
feet, Chicago City Datum.

(2) The elevation to be maintained at
the downstream end of the lock shall
at no time be higher than minus 0.5
feet, Chicago City Datum, and at no
time lower than minus 2.0 feet, Chicago
City Datum, except as noted in para-
graph (a)(1) of this section.

(b) Lock—(1) Operation. The Thomas
J. O’Brien Lock and Dam is part of the
Ilinois Waterway which is a tributary
of the Mississippi River. All rules and
regulations defined in §207.300, Ohio
River, Mississippi River above Cairo,
Ilinois, and their tributaries; use, ad-
ministration and navigation shall
apply.

[40 FR 57358, Dec. 9, 1975]

§207.440 St. Marys Falls Canal and
Locks, Mich.; use, administration,
and navigation.

(@) The use, administration, and
navigation of the canal and canal
grounds shall be under the direction of
the District Engineer, Engineer De-
partment at Large, in charge of the lo-
cality, and his authorized agents. The
term “‘canal’’ shall include all of the
natural waters of the St. Marys River
on the U.S. side of the International
Boundary and all of the canalized wa-
terway and the locks therein between
the western or upstream limit, which is
a north and south line tangent to the
west end of the Northwest Pier, and the
eastern or downstream limit, which is
a north and south line tangent to the
northeast corner of the old Fort Brady
Reservation, the distance between lim-
its being 1.9 miles. The term *‘‘canal
grounds’” shall include all of the United
States part and other lands, piers,
buildings, water level regulation
works, hydroelectric power plant, and
other appurtenances acquired or con-
structed for the channel improvement
and use of the waterway.

NoOTE: Rules and regulations governing the
movements of vessels and rafts in St. Marys
River from Point Iroquois, on Lake Superior,
to Point Detour, on Lake Huron, prescribed
by the U.S. Coast Guard pursuant to 33
U.S.C. 475, are contained in part 92 of this
title.

(b) Masters of all registered vessels
approaching and desiring to use the
locks shall, upon arriving at Sailors
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Encampment, Little Rapids Cut, and
Brush Point, report the name of the
vessel and its draft to the Coast Guard
Lookout Stations at those points.

(c) Approach requirements. Upon ap-
proaching the canal, vessel masters
shall request lock dispatch by radio-
telephone to the Corps of Engineers
Chief Lockmaster at St. Marys Falls
Canal dispatch tower (Radio Call WUE-
21). Every up bound vessel requiring
lock transit shall request lock dispatch
immediately before initiating the turn
at Mission Point at the intersection of
Course 1, Bayfield Channel, and Course
2, Little Rapids Cut. Every down bound
vessel shall call when approximately
one-half mile downstream from Big
Point.

(d) When in the locks, vessels shall
not blow whistle signals for tugs, sup-
ply vessels, or persons unless author-
ized to do so by the District Engineer
or his authorized agents.

(e)(1) Manning requirements. On all
vessels of 400 gross tons or over navi-
gating the canal under their own
power, the following ship’s personnel
shall be on duty. In the pilot house, on
the bridge, the master. One mate and
one able seaman shall be on watch and
available to assist; in the engine room,
the engineering watch officer. The
chief engineer shall be available to as-
sist. During transit of the locks, all
vessels of 400 gross tons or over
equipped with power operated mooring
deck winches shall have, in addition to
the winch operators, mates or signal-
man at the forward and after ends of
the vessel to direct operations from
points providing maximum vision of
both the winch operators and canal
linesmen.

(2) Linehandlers—(i) Cargo vessels
equipped with bow thrusters and friction
winches. Two line handlers from the
vessel are required on the piers under
normal weather conditions.
Lockmasters can ask for three persons
under severe weather conditions. If a
vessel is experiencing mechanical prob-
lems or in extreme severe weather situ-

ations, the lockmaster may require
four vessel-supplied line handlers on
the pier.

(ii) Vessels with non-friction winches or
lack of both bow and stern thrusters.
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Four vessel-supplied line handlers are
required on the pier at all times.

(f) Vessel restrictions—(1) Speed limits.
Within the limits of the canal, vessels
approaching the locks shall not navi-
gate at a speed greater than 2% miles
per hour, and vessels leaving the locks
shall not navigate at a speed greater
than 6 miles per hour. Tugs assisting
vessels in passing through the locks
may be authorized by the District En-
gineer or his authorized agents to navi-
gate at a higher speed when considered
necessary to expedite canal operations.

(2) Use of bowi/stern thrusters. Bow and/
or stern thruster use shall be kept to a
minimum while transiting the Soo
Locks. Thrusters shall not be used
while the thrusters are opposite lock
gates. They may be used sparingly for
short durations within the lock to
maintain the ship position near the
mooring wall or in an emergency.
Thrusters shall be at zero thrust during
the period the ship is stopped and
moored to the wall with all lines out,
and during raising and lowering of pool
levels within the chamber.

(g) For passage through the canal,
vessels or boats owned or operated by
the U.S. Government may be given
precedence over all others.

(h) Vessel lockage order—(1) Arrival.
All registered vessels will be passed
through the locks in the order of their
arrival at the dispatch point unless
otherwise directed by the District En-
gineer or his authorized agents. When a
vessel that has stopped on its own busi-
ness is ready to proceed, it is not enti-
tled to precedence over other vessels
already dispatched.

(2) Departure. The following order of
departure procedure will apply to ves-
sels leaving the MacArthur Lock and
Poe Lock simultaneously or at ap-
proximately the same time:

(i) The first vessel to leave will be
the vessel in the lock which is ready
for vessel release first. The vessel in
the other lock will be restrained by the
gates remaining closed and the wire
rope fender remaining in the down po-
sition.

(A) On down bound passages, the ves-
sel retained shall not leave the lock
until such time as the bow of the vessel
leaving first reaches the end of the
East Center pier.
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(B) On up bound passages, the vessel
retained shall not leave the lock until
such time as the bow of the vessel leav-
ing first reaches the railroad bridge.

(ii) When a 1,000 foot vessel is ready
to depart the Poe Lock and a vessel has
left the MacArthur Lock already, the
1,000 foot vessel may start to leave
once the bow of the other vessel
reaches the end of the respective nose
pier.

(iii) Vessels will remain in radio con-
tact with each other and with the Chief
Lockmaster at all times until clear of
the lock area.

(iv) The need for a deviation from the
procedures set forth in paragraph
(h)(2)(i) of this section will be deter-
mined on a case by case basis by the
Chief Lockmaster. If two vessels mas-
ters agree to a different departure

scheme, they both shall notify the
Chief Lockmaster and request a
change.

(i) Unless otherwise directed, all ves-
sels or boats approaching the locks
shall stop at the points indicated by
signs placed on the canal piers until or-
dered by the District Engineer or his
authorized agents to proceed into the
lock.

(J) Vessels and boats shall not pro-
ceed to enter or leave a lock until the
lock gates are fully in their recesses
and the lockmaster has given direc-
tions for starting.

(k) Upon each passage through the
canal, the master or clerk of the vessel
or craft shall report to the canal office,
upon the prescribed form, a statement
of passengers, freight, and registered
tonnage, and such other statistical in-
formation as may be required by the
blank forms provided for the purpose.

(I) No business, trading, or loading or
landing of freight, baggage, or pas-
sengers will be allowed on or over the
canal piers or lock walls, or over the
other piers within the limits of the
canal grounds, except by prior author-
ity of the District Engineer or his au-
thorized agents.

(m) No person shall throw material of
any kind into the canal, or litter the
grounds with any refuse.

(n) The releasing of vessel steam,
water, or waste from side discharge
openings upon the piers or lock walls,
the cleaning of boiler flues in the locks
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or canal, or the emission of dense
smoke from the stack of any vessel
while passing through the locks, is for-
bidden.

(0) No person shall enter or navigate
the canal with a boat or other craft
which, when entering or while navi-
gating the canal, shall have an iron or
irons projecting from it or a rough sur-
face or surfaces on it which would be
liable to damage the lock walls or
canal piers.

(p) No person shall cause or permit
any vessel or boat of which he is in
charge or on which he is employed to
in any way obstruct the canal or delay
in passing through it, except upon
prior authority of the District Engi-
neer or his authorized agents.

(q) No person shall enter upon any
part of the canal grounds except as per-
mitted, either generally or in specific
instances, by the District Engineer or
his authorized agents. No person shall
willfully or carelessly injure, tamper
with, or damage the canal or any of the
Government buildings, works or struc-
tures, trees or shrubbery, or other pub-
lic property pertaining to the canal or
canal grounds.

(r) Tug assist procedure—(1) Self-pow-
ered vessels. Mariners are advised that
often times adverse local weather con-
ditions, i.e., high winds, current condi-
tions and/or inclement weather, exists
as vessels approach, enter and/or de-
part the Soo Locks. These conditions
combined with close quarters slow
speed maneuvering, particularly with
large vessels not equipped with bow or
stern thrusters, may cause control dif-
ficulties for certain classes of vessels.
Therefore, any vessel requesting lock-
age which in the opinion of the vessel
master in consultation with the pilot
on board, where applicable may experi-
ence severe control problems due to the
above conditions, must request assist-
ance by one or more tugs to ensure full
control over the vessel at all times.
Vessel masters and pilots must consult
with the lockmaster concerning local
conditions well in advance of arrival at
the lock to allow tug assistance to be
arranged if necessary. These guidelines
apply to all vessels.

(2) Non self-powered vessels. All barges
or other vessels navigating within the
canal and not operating under their
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own power, whether approaching or
leaving the locks, are required to be as-
sisted by one or more tugs of sufficient
power to ensure full control at all
times.

(s) Smoking and open flames are pro-
hibited on the canal grounds within 50
feet of any tanker transiting the canal
and locks, and on board the tanker
transiting the locks except in such
places as may be designated in the
ship’s regulations.

(t) All oil tankers, barges, and other
vessels which are used for transporting
inflammable liquids, either with or
without cargo, shall, if not equipped
with fixed timber fenders, be prevented
from contacting any unfendered pier,
lock wall, or other structure by an ade-
quate number of suitable fenders of
timber, rubber, or rope placed between
the vessel and such unfendered struc-
ture.

(u) The locks will be opened and
closed to navigation each year as pro-
vided in paragraphs (u) (1) and (2) of
this section except as may be author-
ized by the Division Engineer. Consid-
eration will be given to change in these
dates in an emergency involving dis-
aster to a vessel or other extraordinary
circumstances.

(1) Opening date. At least one lock
will be placed in operation for the pas-
sage of vessels on March 25. Thereafter,
additional locks will be placed in oper-
ation as traffic density demands.

(2) Closing date. The locks will be
maintained in operation only for the
passage of down bound vessels depart-
ing from a Lake Superior port before
midnight (2400 hours) of January 14,
and of upbound vessels passing Detour
before midnight (2400 hours) of January
15. Vessel owners are requested to re-
port in advance to the Engineer in
charge at Sault Ste. Marie, the name of
vessel and time of departure from a
Lake Superior port on January 14 be-
fore midnight, and of vessels passing
Detour on January 15 before midnight,
which may necessitate the continued
operation of a lock to permit passage
of vessel.

(v) The maximum overall dimensions
of vessels that will be permitted to
transit MacArthur Lock are 730 feet in
length and 75 feet in width, except as
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provided in paragraph (v)(1) of this sec-
tion. Further, any vessel of greater
length than 600 feet must be equipped
with deck winches adequate to safely
control the vessel in the lock under all
conditions including that of power fail-
ure.

(1) Whenever the Poe Lock is out of
service for a period exceeding 24 hours
the District Engineer may allow ves-
sels greater than 730 feet in length, but
not exceeding 767 feet in length to
navigate the MacArthur Lock. Masters
of vessels exceeding 730 feet in length
shall be required to adhere to special
handling procedures as prescribed by
the District Engineer.

(w) The maximum overall dimensions
of vessels that will be permitted to
transit the New Poe Lock without spe-
cial restrictions are 100 feet in width,
including fendering, and 1,000 feet in
length, including steering poles or
other projections. Vessels having over-
all widths of over 100 feet and not over
105 feet including fendering, and over-
all lengths of not more than 1,100 feet,
including projections, will be per-
mitted to transit the New Poe Lock at
such times as determined by the Dis-
trict Engineer or his authorized rep-
resentative that they will not unduly
delay the transit of vessels of lesser di-
mensions, or endanger the lock struc-
ture because of wind, ice, or other ad-
verse conditions. These vessels also
will be subject to such special handling
requirements as may be found nec-
essary by the Area Engineer at time of
transit. Vessels over 1,000 feet in length
will be required to be equipped with six
mooring cables and winches ready for
use to assist in safe transit of the lock.

(X) Masters or other persons refusing
to comply with the regulations in this
section or any orders given in pursu-
ance thereof, or using profane, inde-
cent, or abusive language, may, in the
discretion of the District Engineer or
his authorized agents, be denied the
privileges of the locks and canal
grounds.

[10 FR 14451, Nov. 27, 1945, as amended at 21
FR 8285, Oct. 30, 1956; 22 FR 401, Jan. 19, 1957;
22 FR 864, Feb. 12, 1957; 31 FR 4346, Mar. 12,
1966; 34 FR 18458, Nov. 20, 1969; 40 FR 8347,
Feb. 27, 1975; 40 FR 20818, May 13, 1975; 42 FR
6582, Feb. 3, 1977; 42 FR 12172, Mar. 3, 1977; 57
FR 10245, Mar. 24, 1992; 61 FR 55572, Oct. 28,
1996; 64 FR 69403, Dec. 13, 1999]
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§207.441 St. Marys Falls Canal and
Locks, Mich.; security.

(a) Purpose and scope of the regula-
tions. The regulations in this section
are prescribed as protective measures.
They supplement the general regula-
tions contained in §207.440 the provi-
sions of which shall remain in full force
and effect except as modified by this
section.

(b) Restrictions on transit of vessels.
The following classes of vessels will not
be permitted to transit the U.S. locks
or enter any of the United States ap-
proach canals:

(1)-(3) [Reserved]

(4) Tanker vessels—(i) Hazardous mate-
rial. Cleaning and gas freeing of tanks
on all hazardous material cargo vessels
(as defined in 49 CFR part 171) shall not
take place in a lock or any part of the
Soo Locks approach canals from the
outer end of the east center pier to the
outer end of the southwest pier.

(ii) Approaching. Whenever a tank
vessel is approaching the Soo Locks
and within the limits of the lock piers
(outer ends of the southwest and east
center piers) either above or below the
locks, no other vessel will be released
from the locks in the direction of the
approaching tank vessel, unless the
tank vessel is certified gas free or is
carrying non-combustible products,
until the tank vessel is within the lock
chamber or securely moored to the ap-
proach pier. Whenever a tank vessel is
within a Soo Lock Chamber, the tank
vessel, unless certified gas free or is
carrying non-combustible products,
will not be released from the lock until
the channel within the limits of the
lock piers either above or below the
lock, in the direction of the tank ves-
sel, is clear of vessels or vessels therein
are securely moored to the approach
pier. This limits movement to a single
vessel whenever a tank vessel is within
the limits of the lock piers either
above or below the locks, unless the
tank vessel is certified gas free or is
carrying non-combustible products.
Tank vessels to which this paragraph
(b)(4)(i1) applies include those vessels
carrying fuel oil, gasoline, crude oil or
other flammable liquids in bulk, in-
cluding vessels that are not certified
gas free where the previous cargo was
one of these liquids.
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(iii) Locks park. Except as provided in
paragraph (b)(5) of this section, tankers
with any type cargo will be permitted
to transit the MacArthur Lock when
the locks park is closed. The exact
dates and times that the park is closed
varies, but generally these periods are
from midnight to 6 a.m. June through
September with one or two hour clo-
sure extensions in the early and late
seasons. Tankers carrying non-combus-
tible products that will not react haz-
ardously with water or tankers that
have been purged of gas or hazardous
fumes and certified gas free will be al-
lowed to transit the MacArthur Lock
when the park is open.

(5) Carrying explosives. All vessels, ex-
cept U.S. vessels of war and public ves-
sels as defined in 46 U.S.C. 2101, car-
rying explosives are prohibited from
transiting the U.S. Locks.

(c) Personnel restrictions. Masters of
vessels are responsible for the conduct
of crew and passengers while transiting
St. Marys Falls Canal and Locks and
for strict compliance with the regula-
tions. The following procedures are es-
tablished for the control of persons em-
barking or debarking from vessels
while transiting the locks:

(1) The master or mate and not more
than three deckhands will be permitted
to go ashore from transiting vessels
and then only for normal operations
and business incident to the transit. A
maximum of four men will be per-
mitted ashore at any one time from
any one ship.

(2) Personnel—(i) Embarking. Per-
sonnel, including technicians, repair-
men, and company officials will be per-
mitted to embark at the locks if they
are in possession of a letter addressed
to the Area Engineer, St. Marys Falls
Canal, Sault Ste. Marie, Michigan,
from the vessel’s master, the operators
of the vessel, or the Lake Carriers’ As-
sociation, requesting that the indi-
vidual named therein be permitted to
embark on a particular vessel. United
States vessel personnel must also be in
possession of a specially validated sea-
man’s document issued by the U.S.
Coast Guard. Their papers will be pre-
sented to the civilian guard on duty at
the main gate on Portage Avenue who
will arrange escort from the gate to
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the vessel. Luggage will be subject to
inspection.

(ii) Debarking. The vessel master will
furnish prior notification to the Chief
Lockmaster at St. Marys Falls Canal
Tower (Radio Call WUD-31) that he has
vessel personnel, technicians, repair-
men or company officials aboard for
whom he requests authority to debark.
If authority to debark is granted such
personnel will be furnished a letter by
the vessel master, addressed to the
Area Engineer, St. Marys Falls Canal,
Sault Ste. Marie, Michigan, giving the
name and position of the individual
concerned. Personnel will not debark
until they have been properly identi-
fied by a licensed officer of the vessel
and the letter furnished to the escort
provided from the civilian guard detail
who will escort personnel to the gate.
In the event a person debarking for
medical attention is a litter case, noti-
fication will be given sufficiently in ad-
vance to permit the Chief Lockmaster
to route the vessel to the MacArthur
Lock in order that the long carry over
the lock gates may be avoided. The
Area Engineer will make the necessary
arrangements for clearance of ambu-
lances and medical personnel into the
lock area.

(3) No passengers or guest passengers
will be permitted to embark or debark
at St. Marys Falls Canal except in
emergency when medical attention is
required.

(4) Letters cited in paragraph (c)(2) of
this section are valid only for a single
passage through the lock area. In the
event frequent access to the area is re-
quired a request for extended access
with reasons therefor will be submitted
to the Area Engineer, St. Marys Falls
Canal, Sault Ste. Marie, Michigan, who
may arrange for the necessary clear-
ance.

(5) Emergency needs to embark or de-
bark which develop with insufficient
time to follow the procedure outlined
in this paragraph will be approved or
disapproved by the Area Engineer, St.
Marys Falls Canal, Sault Ste. Marie,
Michigan, according to the cir-
cumstances of the individual case, and
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requests therefor should be promptly
directed to him.

[19 FR 1275, Mar. 6, 1954, as amended at 21 FR
10253, Dec. 20, 1956; 23 FR 2300, Apr. 9, 1958; 24
FR 4562, June 4, 1959; 32 FR 10652, July 20,
1967; 35 FR 7512, May 14, 1970; 37 FR 4194, Feb.
2, 1972; 41 FR 3291, Jan. 22, 1976; 66 FR 30063,
June 5, 2001; 66 FR 31277, June 11, 2001]

§207.460 Fox River, Wis.

(a) Use, administration and navigation
of the locks and canals—(1) Navigation.
The Fox River and Wolf River naviga-
tion seasons will commence and close
as determined by the district engineer,
Corps of Engineers, in charge of the lo-
cality, depending on conditions and
need for lock service. Days and hours
of lock operation will also be deter-
mined by the district engineer. Public
notices will be issued announcing or re-
vising the opening and closing dates
and operating schedules at least 10
days in advance of such dates.

(2) Authority of lockmaster. The move-
ment of all boats, vessels, tows, rafts
and floating things, both powered and
nonpowered, in the canals and locks,
approaches to the canals, and at or
near the dams, shall be subject to the
direction of the lockmaster or his duly
authorized representatives in charge at
the locks.

(3) Signals. All boats approaching the
locks shall signal for lockage by four
distinct whistles of short duration.
Locks will not be opened on such audi-
ble signal during the period when ad-
vance notice is required if the services
of the lock tender are required else-
where to meet prior requests for
lockages.

(4) Mooring in locks. All craft being
locked shall be secured to the mooring
posts on the lock walls. Large craft
shall use one head line and at least one
spring line. Lines shall remain fastened
until the signal is given by the lock
tender for the craft to leave the lock.

(5) Delays in canals. No boat, barge,
raft or other floating craft shall tie up
or in any way obstruct the canals or
approaches, or delay entering or leav-
ing the locks, except by permission
from proper authority. Boats wishing
to tie up for some hours or days in the
canals must notify the Project Engi-
neer directly or through a lock tender,
and proper orders on the case will be
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given. Boats so using the canals must
be securely moored in the places as-
signed, and if not removed promptly on
due notice, will be removed, as directed
by the Project Engineer at the owner’s
expense. Boats desiring to tie up in the
canals for the purpose of unloading car-
goes over the canal banks must, in
each case, obtain permission in ad-
vance from the District Engineer. Re-
quest for such permission shall be sub-
mitted through the Project Engineer.

(6) Provisions for lockage service. (i)
Commercial vessels, barges, rafts and
tows engaged in commerce will be pro-
vided lockages during the same period
as provided for pleasure boats (see
paragraph (a)(6)(iv) of this section).

(ii) Pleasure boats, powered and non-
powered, houseboats and similar craft
will be provided with not more than
one lockage each way through the
same lock in a 24-hour period.

(iii) All small vessels or craft, such as
skiffs, sculls, sailing boats, etc., shall
be passed through locks in groups of
not less than six at one lockage, or
may be granted separate lockage if the
traffic load at the time permits.

(iv) Lockage may be provided during
certain hours other than announced at
the intermediate locks provided prior
requests are made to the Corps of Engi-
neers, Fox River Project Office. Re-
quests may be made either in writing,
by telephone or in person to U.S. Army
Corps of Engineers, Fox River Project
Office, 1008 Augustine Street,
Kaukauna, Wisconsin 54130, telephone:
414-766-3531.

(7) Injury to locks or fixtures. Vessel
operators shall use great care not to
strike any part of the locks or sluice
walls, or any gate or appurtenance
thereto, or machinery for operating the
gates, or the walls protecting the
banks of the canals. All boats using the
canals shall be free from projecting
irons or rough surfaces that would be
liable to damage the locks or any part
of the canals, and they must be pro-
vided with fenders to be used in guard-
ing the lock walls, etc., from injury.
Boats will not be permitted to enter or
leave the locks until the lock gates are
fully in the gate recesses, and the lock
tender has directed the boat to pro-
ceed. No vessel shall be raced or crowd-
ed alongside another vessel, or be
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moved at such speed as will cause ex-
cessive swells or wash. Speed shall be
kept at a minimum consistent with
safe navigation.

(8) Handling gates. No one, unless au-
thorized by the lock tender, shall open
or close any gate, or valve, or in any
way interfere with the employees in
the discharge of their duties. The lock
tender may call for assistance from the
master of any boat using the lock
should such aid be needed.

(9) Draft of boats. No boat shall enter
a canal or lock whose actual draft ex-
ceeds the least depth of water in the
channel of the canal as given by the
Project Engineer.

(10) Right-of-way. Boats going down-
stream shall have the right-of-way over
boats going upstream. Ordinarily, the
boats or tows arriving first at any of
the locks shall have precedence in pas-
sage except that those vessels which
have given advance notice, when such
notice is required, shall have prece-
dence over other vessels when such no-
tifying vessel is ready for passage. In
all cases boats and barges belonging to
the United States, or employed upon
public works, shall have precedence
over all others, and commercial pas-
senger boats shall have precedence
over tows. All boats not taking advan-
tage of the first lawful opportunity to
pass shall lose their turn. When lock-
age has started on tows requiring mul-
tiple lockages, all units of the tow will
be locked ahead of other vessels trav-
eling in the same direction. In the case
of tows requiring two lockages, any
craft awaiting lockage in the opposite
direction will have priority over the
second lockage of the tow.

(11) Boats and rafts without power. No
boat or raft without power except
small boats controlled by sails or oars
shall be brought through the canal un-
less accompanied by a power operated
boat.

(12) Dumping of refuse in waterway. No
refuse or other material shall be
thrown or dumped from vessels into
the natural river, improved channels,
canals and locks or placed on any bank
of the river or berm of the canals so
that it is liable to be thrown or washed
into the waterway. (Sec. 13 of the River
and Harbor Act of Mar. 3, 1899 (30 Stat.
1152; 33 U.S.C. 407), prohibits the depos-
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iting of any refuse matter in any navi-
gable water or along the banks thereof
where the same shall be liable to be
washed into such navigable water.)

(13) Drawing off water. No water shall
be drawn by any party or parties from
any portion of the Fox River canals, or
of the Fox River, including its lakes,
improved channels and unimproved
channels, to such extent as to lower
the water surface below the crest of
that dam next below the place where
such draft of water is affected.

(14) Obstructing navigation. Anyone
who shall willfully or through careless-
ness in any way obstruct the free navi-
gation of the waterway, or by violation
of any of the laws or regulations gov-
erning the waterway and those using
it, delay or inconvenience any boat
having the right to use the waterway,
shall be responsible for all damages
and delays, and for all expenses for re-
moving the obstructions. (Sec. 20 of the
River and Harbor Act of Mar. 3, 1899 (30
Stat. 1154; 33 U.S.C. 415), authorizes the
immediate removal or destruction of
any sunken vessel, craft or similar ob-
struction, which impedes or endangers
navigation.)

(15) [Reserved]

(16) Trespass on U.S. property. Tres-
pass on waterway property or injury to
the banks, locks, dams, canals, piers,
fences, trees, buildings or any other
property of the United States per-
taining to the waterway is strictly pro-
hibited. No business, trading or landing
of freight or baggage will be allowed on
or over Government property, unless a
permit or lease approved by the Sec-
retary of the Army has been secured.

(17) Neenah dam outlet works. (i) Dur-
ing periods of high water, when deter-
mined to be necessary by the District
Engineer, U.S. Army Engineer District,
Chicago, to reduce the threat of flood-
ing, it shall be the duty of the person
owning, operating, or controlling the
dam across the Neenah Channel of the
Fox River at Neenah, Wis., acting as
agent of the United States, to open or
close, or cause to be opened or closed,
pursuant to paragraph (a)(17)(ii) of this
section, the outlet works of said dam
to regulate the passage of water
through said outlet works.

(i) The outlet works of said dam
shall be opened when and to the extent
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directed by the District Engineer or his
authorized field representatives, and
said outlet works shall thereafter be
closed when and to the extent directed
by the said District Engineer or his au-
thorized field representative.

(b) Use of the United States drydock on
Fox River at Kaukauna, Wis. (1) The
drydock being a part of the Fox River
improvement, its use will be governed
by the general regulations for the use,
administration, and navigation of that
river, so far as they may be applicable.

(2) The drydock at Kaukauna, when
not required for repairs or construction
by the United States, may be used by
private parties or corporations under
certain restrictions and under the su-
pervision and direction of the U.S. Dis-
trict Engineer in charge of the locality
or his authorized agent.

(3) The drydock will be loaned to pri-
vate parties only when no private dry-
dock is available at the time and for
the purpose desired. Applicants will be
required to establish over their signa-
ture the fact that due effort has been
made to secure the use of a private dry-
dock and none can be had.

(4) Private parties desiring to use the
Kaukauna drydock will give notice to
the U.S. Assistant Engineer in local
charge at Appleton, Wis., as long in ad-
vance as practicable, stating when use
of the dock is wanted, nature of repairs
required, and the dimensions and char-
acter of boat. No boat will enter the
dock until the permission of the U.S.
District Engineer or the Assistant En-
gineer above referred to has been ob-
tained.

(5) All private parties or corporations
using the Kaukauna drydock will fur-
nish all material and labor, including
blocking, when necessary, required for
prompt execution of their work, and
will also furnish all labor for properly
operating, under the immediate per-
sonal supervision of an authorized
canal employee, gates, and sluices of
the drydock. No gate or sluice of the
drydock will be operated, or in any way
meddled with, except by permission of
and under the personal supervision of
such authorized canal employee.

(6) No boat will be allowed to occupy
the Kaukauna drydock for a longer pe-
riod than 2 days when other boats are
waiting to use the dock, except in cases
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when, in the opinion of the U.S. Dis-
trict Engineer or his authorized agent,
circumstances necessitate and justify a
longer use than 2 days. The U.S. Dis-
trict Engineer or his authorized agent
is authorized to remove from the dry-
dock any boat using or occupying such
dock without his authority, and the ex-
pense of such removal will be paid by
the party or parties owning such boat.

(7) The wages of all mechanics and la-
borers, due from private parties for re-
pairs carried on in the Kaukauna dry-
dock, must be paid before the boat
leaves the dock.

(8) Repair shop, timber shed, tools,
etc., owned by the Government at and
near the drydock shall not be used by
parties allowed to occupy the drydock.

(9) Lumber and all material needed
by parties allowed to use the drydock
may be deposited in the drydock yards
at such places as may be directed, but
only for such time as repairs are being
made, and residue must be entirely re-
moved when the boat leaves the dock;
general storage will not be permitted.

(10) All refuse and old material taken
from boats under repairs must be re-
moved or disposed of, as may be di-
rected, by the owner of the boat or his
employees without expense to the Gov-
ernment, and before the boat leaves the
dock, and to the satisfaction of the
agent in charge of the dock.

(11) The Government charges for the
authorized and necessary use and occu-
pancy of the Kaukauna drydock by pri-
vate boats shall be, until further or-
ders, as follows:

(i) Docking charges (including lay
time for the calendar day on which ves-
sel is docked): Tugs, motor boats, and
dredges, 75 cents per linear foot; $25
minimum charge. Barges, dump scows,
and derrick boats, 65 cents per linear
foot; $20 minimum charge.

(ii) Lay-day charges (excluding Sun-
days and national holidays, unless re-
pairs are made on such Sundays and
holidays): For all vessels, 20 cents per
linear foot per calendar day or part
thereof; $7 per calendar day or part
thereof, minimum charge.

(12) The charges for all use or occu-
pancy of the Kaukauna drydock by a
boat or private parties, after repairs on
such boat have, in the opinion of the
U.S. District Engineer or authorized
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agent, been so far completed as to per-
mit safe removal from the dock, or
after such removal has been ordered by
the U.S. District Engineer or his au-
thorized agent, shall be $50 per day or
part of a day, in addition to any pen-
alties incurred for violation of any of
the regulations prescribed by law for
the government of the dock and those
using it.

(13) The dock will be considered in
use by a boat from the time the dock is
placed at its disposal until the boat is
out of the dock.

(14) The length of all vessels shall be
the over-all length measured on the
main deck from stem to stern.

(15) The charges for the use of the
drydock shall be paid within 10 days
from date of bill, which will be sub-
mitted to the owner by the District En-
gineer as promptly as possible after the
vessel leaves the dock. If charges are
not so paid, the vessel shall be liable to
the amount of the charges and the cost
of collection in the manner prescribed
by law, and the owner of the vessel
shall be denied the use of the drydock
until all charges and the cost of collec-
tion have been paid to the United
States.

(16) This section supersedes the regu-
lations for the use of this drydock ap-
proved April 10, 1906, which regulations
are hereby revoked.

[Regs., Oct. 2, 1926, as amended at 33 FR
11544, Aug. 14, 1968; 36 FR 1253, Jan. 27, 1971;
43 FR 26570, June 21, 1978; 48 FR 13985, Apr. 1,
1983; 56 FR 13765, Apr. 4, 1991]

§207.470 Sturgeon Bay and Lake
Michigan Ship Canal, Wis.; use and
navigation.

(a) Authority of canal officers. The
movement of all boats and floating
things in the canal and in the ap-
proaches thereto shall be under the di-
rection of the superintendent or his au-
thorized assistants, and their orders
and instructions must be obeyed.

(b) Signals. On entering the canal at
either entrance, steamers or tugs must
blow their whistles for 1 minute in
order to warn craft approaching from
opposite direction and give them time
to guard against collisions, by tying up
if necessary. All steamers approaching
others going in the opposite direction
shall slacken speed so as to pass in

82

33 CFR Ch. Il (7-1-03 Edition)

safety. Compliance is required with
rule V of the rules and regulations for
the government of pilots, adopted by
the U.S. Coast Guard.

Rule V. Whenever a steamer is nearing a
short bend or curve in the channel where,
from the height of the banks or other cause,
a steamer approaching from the opposite di-
rection cannot be seen for a distance of half
a mile, the pilot of such steamer, when he
shall have arrived within half a mile of such
curve or bend, shall give a signal by one long
blast of the steam whistle, which signal shall
be answered by a similar blast by the pilot of
any approaching steamer that may be within
hearing. Should such signal be so answered
by a steamer upon the farther side of such
bend, then the usual signals for the meeting
and passing shall immediately be given and
answered; but if the first alarm signal of
such pilot be not answered, he is to consider
the channel clear and govern himself accord-
ingly.

(c) Speed. The rate of speed while
passing through the canal shall not ex-
ceed 5 miles per hour.

(d) Keeping in the center. The center
must be kept all the way through, ex-
cept in passing other craft. In case of
grounding, the rapid or strong working
of boat’s engines is strictly forbidden.

(e)-(g) [Reserved]

(h) Rafts. (1) The passage of bag or
sack rafts, or of loose logs, into or
through the canal is prohibited.

(2) Rafts shall be made up with logs
parallel to each other, in the direction
of raft lengths, secured and held close-
ly together by frequent cross-sticks,
chains, or cables.

(3) Rafts shall not be of greater di-
mensions, either way, than 50 feet wide
by 600 feet long, and if longer than 300
feet shall be handled by two tugs.

(4) No raft shall pass through the
canal, unless by special permission of
the superintendent or his authorized
assistants, who will direct a time for
passing that will least interfere with
other navigation.

(5) Masters of tugs and other persons
in charge of rafts are required to avoid
damaging the canal revetments, and
displacing buoys, spars, or the pedestal
of any range light aiding navigation
through the canal. They shall keep
careful watch when passing aids to
navigation, and should any be acciden-
tally displaced, shall report the fact at
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the earliest possible moment to the su-
perintendent or his authorized assist-
ants.

(1)—(l) [Reserved]

(m) Refuse in canal. No person shall
roll or throw any stones, ashes, cin-
ders, or other material into the canal
or the approaches thereto, or place any
such material on any bank or berm of
the canal so that it is liable to be
thrown or roll in.

(n)-(0) [Reserved]

[Regs., Feb. 15, 1895, as amended Apr. 14, 1908;
42 FR 57962, Nov. 7, 1977; 56 FR 13765, Apr. 4,
1991]

§207.476 The Inland Route—lock in
Crooked River, Alanson, Mich.; use,
administration, and navigation.

(a) General. The use, administration,
and navigation of the lock shall be
under the direction and supervision of
the District Engineer, U.S. Army Engi-
neer District, Detroit, Mich., and his
authorized agents.

(b) Authority of lockmaster. The
lockmaster shall be charged with the
immediate control and management of
the lock, and of the area set aside as
the lock area, including the lock ap-
proach channels. He shall see that all
laws, rules, and regulations for the use
of the lock and lock area are duly com-
plied with, to which end he is author-
ized to give all necessary orders and di-
rections in accordance therewith, both
to the employees of the Government
and to any and every person within the
limits of the lock area, whether navi-
gating the lock or not. No one shall
cause any movement of any boat, craft
or other floating object in the lock or
approaches except by or under the di-
rection of the lockmaster or his assist-
ants.

(c) Operation. The lock operating sea-
son will commence and close as deter-
mined by the district engineers, Corps
of Engineers in charge of the locality,
depending on conditions and the need
for lockage services. Public notices
will be issued announcing the opening
and closing dates at least 15 days in ad-
vance of such dates.

(d) Maximum allowable dimensions of
craft. (1) Overall length—60 feet.

(2) Overall width—16 feet.

(3) Height above water—15 feet when
upper pool is at low water datum.
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(4) Draft—6 feet when lower pool is at
low water datum.

(e) Signals. (1) Craft desiring lockage
in either direction shall give notice to
the lock tenders, when not farther than
200 yards from the lock, by one long
blast (of 10 seconds duration) followed
by one short blast (of 3 seconds dura-
tion) of whistle, horn, or siren.

(2) Craft not equipped with whistle,
horn, or siren may signal for lockage
by use of the signal provided for this
purpose located near the extreme end
of the guide wall to the starboard side
of the craft, both upbound and
downbound.

(f) The procedures for transit of lock. (1)
Stand clear of the lock while the red
signal light shows.

(2) When the green signal light shows
and the lock horn sounds three blasts,
approach and enter the lock.

(3) Full control of the craft must be
maintained while entering the lock.

(4) After entrance to the lock is com-
plete, the craft shall be securely
moored to the cleats and bitts situated
on the lock wall.

(5) While moored in the lock, the op-
erator of the craft shall maintain con-
stant attention to the mooring lines,
to provide slack or retain tautness as
needed.

(6) The craft shall remain securely
moored until the exit lock gate is fully
open and the lock horn sounds one
blast.

(7) When the exit lock gate is fully
open and the lock horn has sounded
one blast, the craft shall immediately
leave the lock under full control of its
operator.

(g) Precedence at lock. The craft arriv-
ing first at the lock shall be first to
lock through; but precedence will be
given to craft belonging to the United
States or other local government enti-
ties, such as state, county, or munici-
pality. Arrival posts may be estab-
lished above and below the lock. Craft
arriving at or opposite such posts or
markers will be considered as having
arrived at the locks within the mean-
ing of this paragraph.

[32 FR 9068, June 27, 1967, as amended at 48
FR 6707, Feb. 15, 1983]
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§207.480 Lake Huron, Mich.; Harbor of
refuge, Harbor Beach; use and navi-
gation.

(a) All boats, barges, and vessels en-
tering the harbor will be required to
take such positions as may be assigned
them by the officer in charge, who will
direct their movements, either from
the breakwater or from the Govern-
ment tug on the harbor.

(b) In the absence of any directions
as to position, boats, barges, and ves-
sels entering the harbor will observe
the following rule: The first steam ves-
sel, or the first steam vessel with con-
sort in tow, on entering the harbor for
shelter, will proceed to the upper end
of the breakwater. All steam vessels,
and all steam vessels with consorts in
tow, entering later, will place them-
selves in a compact position close to
those preceding them. Sailing craft
will so locate themselves that they will
not lie in the way of other vessels en-
tering the harbor. All vessels of every
description will in no way place them-
selves so as to interfere with the work
of reconstruction of piers, or repairs,
that may be in progress at the time.

(c) The use of chains in making fast
to the breakwater will not be per-
mitted. Lines must be attached to the
snubbing posts only, and outboard an-
chors taken in.

(d) Steam craft with barges or vessels
in tow will, if practicable, at once
place them compactly alongside the
breakwater, either taking in the tow-
lines entirely or passing them on the
breakwater so as not to interfere in
any way with the landing or departure
of boats or vessels between them. If im-
practicable to place them alongside the
breakwater, they will each drop anchor
and at once take in all towlines extend-
ing from one to the other.

(e) Passenger boats will, in general,
have the preference as to location and
attention by the officer in charge.
Rafts will give way to all documented
craft.

(f) All classes of boats, barges, ves-
sels, or other floating property making
fast to the breakwater must at once
place such fenders between themselves
and the breakwater as may be thought
necessary by the officer in charge to
prevent chafing or other damage.
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(g) The unloading of wood, coal, bal-
last, stone, or freight of any class upon
the breakwater is expressly prohibited,
except in certain cases allowed by spe-
cial permission from the officer in
charge.

(h) Each and every piece of floating
property made fast to the breakwater,
or anchored in the harbor, must keep
outboard from sunset to sunrise a con-
spicuous white light, and must have
upon it and in immediate charge of it a
watchman during the entire time such
floating property is in the harbor. All
colored lights must be at once taken
in, or covered, on dropping anchor or
making fast to the breakwater.

[Regs., Apr. 3, 1906]

§207.560 Sandusky Harbor, Ohio; use,
administration, and navigation.

(a)-(c) [Reserved]

(d) No vessel shall moor or anchor to
any structure of the United States
without the consent of the District En-
gineer, U.S. Army, in charge of the lo-
cality, or his authorized agent.

(e) No vessel shall moor or anchor in
or along any improved channel or basin
in such manner as to interfere with im-
provement or maintenance operations
therein. Whenever in the opinion of the
District Engineer any vessel is so
moored or anchored, the owner thereof
shall cause said vessel to be moved
upon notification from and within the
time specified by said District Engi-
neer.

[Regs., May 6, 1938, as amended at 25 FR 8908,
Sept. 16, 1960; 42 FR 57962, Nov. 7, 1977]

§207.565 Vermilion Harbor, Ohio; use,
administration, and navigation.

(a)-(b) [Reserved]

(¢) No vessel or other craft shall
moor or anchor to any structure of the
United States without the consent of
the District Engineer, Corps of Engi-
neers.

(d) No vessel or other craft shall
moor or anchor in or along any im-
proved channel or basin in such a man-
ner as to interfere with the improve-
ment or maintenance operations there-
in. Whenever in the opinion of the Dis-
trict Engineer any vessel or craft is so
moored or anchored, the owner thereof
shall cause such vessel or craft to be
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moved upon notification from, and
within the time specified by, the Dis-
trict Engineer.

[13 FR 9564, Dec. 31, 1948, as amended at 42
FR 51773, Sept. 29, 1977; 42 FR 57962, Nov. 7,
1977]

§207.570 Harbors of Huron, Lorain,
Cleveland, Fairport, Ashtabula,
Conneaut, Ohio; use, administra-
tion, and navigation.

(a)-(b) [Reserved]

(c¢) No vessel shall moor or anchor to
any structure of the United States
without the consent of the District En-
gineer, U.S. Army, in charge of the lo-
cality, or his authorized agent.

(d) No vessel shall moor or anchor in
or along any improved channel or basin
in such manner as to interfere with im-
provement or maintenance operations
therein. Whenever in the opinion of the
District Engineer any vessel is so
moored or anchored, the owner thereof
shall cause said vessel to be moved
upon notification from and within the
time specified by said District Engi-
neer.

[Regs., May 5, 1938, as amended at 25 FR 8908,
Sept. 16, 1960; 42 FR 57962, Nov. 7, 1977]

§207.580 Buffalo Harbor, N.Y.; use, ad-
ministration, and navigation.

(a)-(b) [Reserved]

(c¢) No vessel shall moor or anchor to
any structure of the United States
without the consent of the District En-
gineer, U.S. Army, in charge of the lo-
cality, or his authorized agent.

(d) No vessel shall moor or anchor in
or along any improved channel or basin
in such manner as to interfere with im-
provement or maintenance operations
therein. Whenever in the opinion of the
District Engineer any vessel is so
moored or anchored, the owner thereof
shall cause said vessel to be moved
upon notification from and within the
time specified by said District Engi-
neer.

[Regs., May 5, 1938, as amended at 25 FR 8908,
Sept. 16, 1960; 42 FR 57962, Nov. 7, 1977]

§207.590 Black Rock Canal and Lock
at Buffalo, N.Y.; use, administration,
and navigation.

(@) The term “‘canal” when used in
this section will mean all of the Black

Rock Waterway, including Black Rock
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Lock, and all of the lands, piers, build-
ings, and other appurtenances acquired
by letters patent from the State of New
York, or constructed for the use of the
waterway; the southerly limit thereof
being at the southerly end of Bird Is-
land Pier, and the northerly Ilimit
being at the downstream end of the
guide pier, Black Rock Lock, a length
of 3.7 miles.

(b) The canal and all of its appur-
tenances and the use, administration
and navigation thereof shall be in
charge of the District Engineer, U.S.
Army Engineer District, in charge of
the locality, or his authorized agents.

(¢) The movement of all vessels,
boats, or other floating things in the
canal shall be under the direction of
the authorized agents of the District
Engineer in charge, and their orders
and instructions must be obeyed.

(d) For passage through the canal,
vessels or boats belonging to the U.S.
Government shall have precedence over
all others.

(e) AIll registered vessels or boats
must pass through the canal in order of
their arrival at the canal limits, unless
otherwise directed in accordance with
this section.

(f) [Reserved]

(g) No vessel shall pass or approach
within ¥s-mile of a vessel bound in the
same direction in the Black Rock
Canal south of the Ferry Street Bridge.
Tugs without tows, tugs towing a sin-
gle barge under 150 feet in length, and
single vessels under 150 feet in length
are exempt from this paragraph.

(h) No vessel or boat shall anchor in
or moor along the canal except at lo-
calities specially designated by the
District Engineer or his agent; and no
business, trading, or landing of freight
or baggage, except such articles as may
be readily carried in the hand, will be
allowed on or over the canal lands or
structures, without the permission of
the District Engineer or his agent.

(i) No person or operator of a vessel
in the Black Rock Canal, lock or ap-
proaching channels shall throw or dis-
charge or permit to be thrown or dis-
charged any solid material of any kind
or any petroleum product of any kind
into the canal, lock or appurtenant wa-
ters.
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() All vessels and tows shall be navi-
gated with care so as not to strike or
disturb the channel buoys or channel
markers. If a buoy or other channel
marker is accidentally struck, dam-
aged or displaced, the fact shall be re-
ported immediately to the Black Rock
Lock, foot of Bridge Street, Buffalo,
N.Y., telephone 876-5454.

(k) Ferry Street Bridge: The
clearheadroom under the bridge at low
water datum is 17.3 feet for a width of
86 feet from the pivot pier, thence de-
creasing to 12.3 feet at the left (west-
erly) abutment.

(1) All vessels and boats which can-
not pass under the bridge shall, on ap-
proaching the bridge, reduce speed suf-
ficiently to enable them to come to a
dead stop, without touching the bridge,
in case the movable span cannot be
lifted. If the wind is dangerously
strong, passage of the bridge shall not
be attempted by large vessels without
the aid of a tug or tugs.

(2) Vessels and boats bound north
shall have the right-of-way and pri-
ority for passage through the bridge
over those bound south.

(3) All vessels and boats desiring pas-
sage through the bridge shall signal
therefor by one long and two short
whistle blasts.

(4) Upon receiving the opening signal,
the bridge operator shall answer by
giving the same signal on the bridge
whistle and he shall then proceed at
once to lift the bridge.

(5) In case the bridge cannot be lifted,
for any cause, the bridge operator shall
answer a vessel signal by giving five
short whistle blasts; and the vessel
shall then be stopped until the bridge
is ready to be lifted, when the bridge
operator shall give the whistle signal
for passage and the vessel may proceed.

(6) In case the bridge is disabled so
that it cannot be lifted for one-half
hour or more pending repairs, red flags
will be displayed on the bridge in day-
time and two red lantern lights, one
above the other, at night; and when
such signals are displayed no vessel or
boat shall signal for or attempt pas-
sage through the bridge.

(I) Radio control of vessel movement
in Black Rock Canal. (1) The move-
ment of vessels in the Black Rock
Canal will be controlled by radio com-
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munication between the Black Rock
Lock and the vessels desiring to use
the canal. Vessels will not be permitted
to meet or pass in the channel of re-
stricted width between the southerly
end of Bird Island (approximately 3,500
feet northerly along the canal from the
North Breakwater South End Light)
and the International Railway Bridge
near the southerly entrance to the
Black Rock Lock. Vessels less than 150
feet in length and tugs towing a single
barge under 150 feet in length are not
to be included in this special condition.
In addition to the control of vessel
movements in the restricted section of
the canal, radio communications will
also be utilized to facilitiate the pas-
sage of vessels through the entire canal
and the Black Rock Lock.

(2) Radio communication will be the
only means of control of vessel traffic
in the canal in order to prevent a meet-
ing or passing of vessels in the re-
stricted area, and therefore it is man-
datory that all vessels over 150 feet in
length and tugs towing a barge or
barges over 150 feet in combined length
of tow be equipped with radio commu-
nication equipment operating on des-
ignated frequencies. Any vessel lacking
such equipment will not be permitted
to enter the canal unless arrangements
are made with the Black Rock Lock by
land telephone to 876-5454 or marine
ship-to-shore facilities immediately be-
fore entering the canal.

(3) The Black Rock Lock radio com-
munication equipment operates on
VHF(FM) frequencies as follows: VHF—
156.8 Mcs—Channel 16—Safety and Call-
ing, VHF—156.7 Mcs—Channel 14—
Working; VHF—156.6 Mcs—Channel 12
Working. A listening watch is main-
tained on VHF Channel 16.

(4) In order that positive control may
be maintained it is mandatory that the
following procedures be followed in
communicating by radio with the
Black Rock Lock:

(i) Vessels desiring to enter the Black
Rock Canal from either the Buffalo
Outer Harbor or the Buffalo River shall
call the Black Rock Lock on VHF
Channel 16 or by land telephone ap-
proximately 15 minutes before the esti-
mated time of arrival at Buffalo Har-
bor Traffic Lighted Bell Buoy 1 located
at latitude N. 42°50.1' and longitude W.
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78°55.4'. Information to be furnished the
Black Rock Lock Operator should in-
clude the name of the vessel, position,
destination, length, draft (forward and
aft) and the type of cargo. A second
call shall be made to the lock when the
vessel is abreast of the Buffalo Harbor
Light on the southerly end of the de-
tached West Breakwater. Information
furnished the vessel by the Lock Oper-
ator will assure the vessel operator of
the proper time to enter the Black
Rock Canal with a view to safety and
minimum delay.

(ii) Vessels desiring to enter the
Black Rock Canal from either the Buf-
falo Outer Harbor or the Buffalo River
shall call the Black Rock Lock on VHF
Channel 16 or by land telephone to 876-
5454 immediately before departing a
dock and again when abreast of the
North Breakwater South End Light on
the southerly end of the North Break-
water.

(iii) In any radio communication
from a vessel to the Black Rock Lock,
and VHF(FM) frequencies will be uti-
lized.

(iv) In any radio communication
from a vessel to the Black Rock Lock,
the VHF (FM) frequencies will be uti-
lized if available in preference to the
MF (AM) frequencies.

(v) When an initial radio contact has
been made with the Black Rock Lock
the vessel entering the canal shall
maintain a standby watch at the radio
until the passage through the canal
and lock is completed.

(vi) Failure to comply with the fore-
going procedures could result in con-
siderable delay to a vessel and possibly
in a collision between vessels in the re-
stricted section of the canal.

(m) Black Rock Lock. All vessels and
boats desiring to use the lock shall sig-
nal by two long and two short whistle
blasts.

(1) Northbound vessels and boats
shall not be brought to within less than
300 feet of the upper lock gates, nor
shall southbound vessels be brought to
within less than 200 feet of the lower
lock gates, until the lock is made
ready and the lockmaster in charge
signals the vessel to enter the lock.

(2) Vessels and boats shall not moor
to the approach walls of the lock at ei-
ther end, for any other purpose than
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waiting for lockage, except by direc-
tion or permission of the lockmaster.

(3) Commercial vessels will receive
perference in passage through the
locks. Small vessels such as row, sail,
and motor boats, bent on pleasure
only, will be passed through the lock in
company with commercial vessels
when small vessels can be safely
accomodated or in the absence of com-
mercial vessels may be passed through
the lock individually or together in one
lockage on the hour if northbound and
on the half hour if southbound. How-
ever, commercial vessels will receive
preference which could delay the pas-
sage of pleasure craft. Pleasure craft
will not be permitted to pass through
the lock with vessels carrying inflam-
mable cargo. Vessels and other large
boats when in the lock shall fasten one
head line and one spring line to the
snubbing posts on the lock walls, and
the lines shall not be cast off until the
signal is given by the lockmaster for
the boats to leave the lock.

(4) Vessels and boats will be passed
through the lock in order of their ar-
rival except that the lockmaster may
order a small vessel to lock through in
company with another vessel, irrespec-
tive of the former’s order of arrival.

(5) All vessels and boats shall be ma-
neuvered with great care so as not to
strike any part of the lock walls, or
any gate or appurtenance thereto, or
machinery for operating the gates, or
the walls protecting the lock ap-
proaches.

(6) Vessels and boats shall not enter
or leave until the lock gates are fully
in their recesses, and the lockmaster
has given direction for starting.

(7) [Reserved]

(8) Trespass on lock property is
strictly prohibited. However, in that
portion of the Black Rock Canal lying
between the International Railway
Bridge and the northerly end of the
westerly lower guide pier, the following
conditions shall apply to the embark-
ing or disembarking of crew members
or passengers of a vessel transiting the
lock:

(i) Only the master or mate and two
or three linesmen will be permitted to
go ashore from transiting vessels and
then only for normal operations and
business incident to the transit. A
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maximum of only four (4) men will be
permitted to go ashore from any one
ship.

(ii) No crew members will be per-
mitted to board a ship at the locks un-
less previously requested in writing by
the master or owners, and approved by
canal authorities.

(iii) No crew member may leave a
ship while it is in transit in the lock or
canal unless certified in advance as an
emergency by the vessel master and
approved by canal authorities.

(iv) No guest passengers will be per-
mitted to either board or disembark at
the canal or locks.

(9) Schedule of Seasonal Operation:

(i) March 23 through June 14—6 a.m.
to 11 p.m., daily.

(if) June 15 through September 6-24
hours, daily.

(iii) September 7 through November
30—6 a.m. to 11 p.m., daily.

(iv) December 1 through March 22—38
a.m. to 4:30 p.m., daily. During the
navigation season the hours may be ex-
tended by the district engineer, de-
pending on conditions and the need for
lockage service. Public notices will be
issued announcing the opening and
closing dates at least 10 days in ad-
vance of such dates.

(10) Non-Operational Hours Lockings.
In addition to the above schedule of op-
erating hours, commercial vessels may
be locked through during non-oper-
ational hours with prior arrangements
made through the U.S. Army Engineer
District, Buffalo. Requests for non-
operational hours lockings shall be
made at lease 24 hours in advance by
calling (716) 876-5454, extension 2284 or
by radio as described in paragraph (I) of
this section, Monday through Friday, 9
a.m. to 4 p.m., except holidays. Re-
quests shall include the approximate
time of arrival and the name and call
letters of the vessel or, if the vessel is
not equipped to receive radio messages,
a telephone number at which messages
may be received for the vessel. If a re-
quested lockage must be delayed,
prompt notification shall be given by
telephone or radio.

[30 FR 3382, Mar. 13, 1965; 30 FR 3881, Mar. 25,
1965, as amended at 41 FR 34035, Aug. 12, 1976;
42 FR 57962, Nov. 7, 1977; 45 FR 51555, Aug. 4,
1980; 56 FR 13765, Apr. 4, 1991]
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§207.600 Rochester (Charlotte) Har-
bor, N.Y.; use, administration, and
navigation.

(a)-(b) [Reserved]

(c¢) No vessel shall moor or anchor to
any structure of the United States
without the consent of the District En-
gineer, U.S. Army, in charge of the lo-
cality, or his authorized agent.

(d) No vessel shall moor or anchor in
or along any improved channel or basin
in such manner as to interfere with im-
provement or maintenance operations
therein. Whenever in the opinion of the
District Engineer any vessel is so
moored or anchored, the owner thereof
shall cause said vessel to be moved
upon notification from and within the
time specified by said District Engi-
neer.

[Regs., May 5, 1938, as amended at 25 FR 8908,
Sept. 16, 1960; 42 FR 57962, Nov. 7, 1977]

§207.610 St. Lawrence River, Cape
Vincent Harbor, N.Y.; use, adminis-
tration, and navigation of the har-
bor and U.S. breakwater.

(a)-(c) [Reserved]

(d) Vessels shall observe the fol-
lowing rule in mooring to the break-
water: The first self-propelled vessel
stopping at the harbor for shelter will
proceed to the upstream end of the
breakwater and moor along either side
of it. All similar vessels entering later
will place themselves in a compact po-
sition close to those preceding them.
Passenger vessels will, in general, have
preference as to location of moorage.
Sailing craft will so locate themselves
that they will not lie in the way of
other vessels entering the harbor. All
vessels of every description will place
themselves so as not to interfere with
any work of reconstruction or repair
that may be in progress at the time.

(e) The use of chains in making fast
to the breakwater is prohibited. Lines
must be attached to the snubbing posts
only, and outboard anchors taken in.

(f) Vessels with other craft in tow
will, if practicable, at once, moor them
compactly along the breakwater, ei-
ther taking in the towlines or placing
the slack in them upon the breakwater
in such a manner as not to interfere
with other vessels. If necessary to
moor alongside of other vessels moored
to the breakwater, the towlines shall
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be taken in or disposed of in such a
manner as not to interfere with the de-
parture of vessels moored between
them and the breakwater.

(g9) Vessels of every description moor-
ing to the breakwater, must place suit-
able fenders between themselves and
the breakwater to protect the timber
walings on the breakwater from dam-
age.

(h) The unloading of freight of any
class upon the breakwater is expressly
prohibited, except in accordance with
special permission from the said Dis-
trict Engineer or his representative.

(i) Each and every vessel made fast to
the breakwater, or anchored in the har-
bor without a line made fast to the
shore or shore dock, must have at least
one experienced person upon it during
the entire time said vessel is thus
moored in the harbor.

[Regs., May 6, 1938, as amended at 25 FR 8908,
Sept. 16, 1960; 42 FR 57962, Nov. 7, 1977]

§207.640 Sacramento Deep Water Ship
Channel Barge Lock and Approach
Canals; use, administration, and
navigation.

(a) Sacramento Deep Water Ship Chan-
nel Barge Lock and Approach Canals;
use, administration and navigation—(1)
General. The lock, its approach chan-
nels and all its appurtenances, includ-
ing the highway and railroad bridge,
shall be under the jurisdiction of the
District Engineer, U.S. Army Engineer
District, Sacramento, Federal and
Courts Building, 650 Capitol Avenue,
Sacramento, California. His designated
representative at the locality shall be
the lockmaster, who will be in imme-
diate charge of movement and position
of all water traffic while at or near the
locks and in the barge canals.

(2) Immediate control. The lockmaster
shall be charged with the immediate
control and management of the lock,
bridge, and of the area set aside as the
lock area, including the entrance chan-
nels. He shall see that all laws, rules
and regulations for the use of the lock,
bridge and the lock area are duly com-
plied with, to which end he is author-
ized to give all necessary orders and di-
rections in accordance therewith, both
to employees of the Government and to
any and every person within the Gov-
ernment lock area. Crews shall render
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such assistance in the lockage of their
craft as may be required by the
lockmaster.

(3) Signals—(i) Sound. All craft desir-
ing lockage shall signal by two long
blasts followed by two short blasts of
the whistle, delivered at a distance of
one-half mile from the lock. When the
lock is ready for entrance, notice will
be given by one long blast from the
control house. Permission to leave the
lock will be one short blast given by
the lockmaster.

(i) Visual lock traffic signals. Visual
signals are located outside of each lock
gate on the north guide wall, and will
be used in conjunction with sound sig-
nals. When the red light is flashing,
lock cannot be made ready for entrance
immediately, vessel must stand clear.
When the amber light is flashing, lock
is being made ready, prepare for lock-
age. When the green light is flashing,
lock is ready for entrance, the vessel
may proceed with caution into the
lock.

(iii) Visual river traffic signals. Visual
signals are located on the south bank
of the barge canal at the confluence
with the Sacramento River and also
1,950 feet upstream on the west bank of
the Sacramento River. When the red
light is on, a river-bound vessel of a
size making passing in the canal haz-
ardous is in the lock or canal. Ap-
proaching vessel shall stand clear of
canal to permit out-going vessel to
pass. When the amber light is on, a
river-bound vessel of a size to permit
passing is in the lock or canal. Vessel
may enter canal with caution. When
the green light is on, vessel may enter
canal and proceed under full control.

(iv) Radio. The lock is equipped with
two-way radio operating on a fre-
quency of 156.60 mc. The frequency is
monitored by the lock personnel. Ves-
sels equipped with two-way radio may
communicate with the crew operating
the lock but communications or sig-
nals so received will only augment and
not replace the sound and visual sig-
nals.

(4) Permissible dimensions of vessels and
tows. The lock chamber has a max-
imum usable width of 86 feet and
length of 600 feet. The sill at the harbor
end and the bottom of the lock cham-
ber are -13.0 feet elevation, CofE
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datum, and usually provides a depth of
water ranging from 14.0 feet at LLW to
19.4 feet at HHW, with greater depths
during large floods in the delta. The
sill at the river end is at —10.0 feet ele-
vation, CofE datum, and usually pro-
vides a depth of water ranging from
14.6 feet at LLW to 16.8 feet at HHW,
with greater depths when the river is
high. The depth of water at any time is
indicated by staff gages located on the
south wall of the lock, riverward and
harborward of each lock gate and at
the center of the lock. A vessel must
not attempt to enter the lock if its
beam or length is greater than indi-
cated above, or if its draft exceeds the
depth of water indicated by the gages,
with due allowance for clearance.

(5) Precedence at lock. Ordinarily,
craft will be locked through in order of
arrival; however, depending upon
whether the lock is full or empty, this
precedence may be modified at the dis-
cretion of the lockmaster if boats are
approaching from the opposite direc-
tion and are within reasonable distance
of the lock at the time of the approach
by the first boat. When several craft
are to pass, precedence shall be given
as follows:

First: Government owned or controlled craft.
Second: Commercial craft.

Third: Passenger boats.

Fourth: Small vessels and pleasure boats.

(6) Loss of turn. Boats that fail to
enter the lock with reasonable prompt-
ness, after being authorized to do so,
shall lose their turn.

(7) Multiple lockage. The lockmaster
shall decide whether one or more ves-
sels may be locked through at the same
time.

(8) Speed. Vessels shall not be raced
or crowded alongside another in the
barge canals. When entering the barge
canals and lock, speed shall be reduced
to a minimum consistent with safe
navigation. As a general rule, when a
number of vessels are entering the
lock, the following vessel shall remain
at least 200 feet astern of the vessel
ahead. No overtaking, except when di-
rected by lockmaster, will be per-
mitted.

(9) Lockage of small boats—(i) General.
The lockage of pleasure boats, skiffs,
fishing boats and other small craft will
be coordinated with the lockage of
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commercial craft. If no commercial
craft are scheduled to be locked
through within a reasonable time, not
to exceed one hour after the arrival of
the small craft at the lock, separate
lockage will be made for such small
craft.

(i) Signals. Small boats desiring to
use the lock will sound two long blasts
followed by two short blasts of the
horn. When the lock is ready for en-
trance, the lockmaster will notify the
small boat by one long blast of the
horn; or through the public address
system. Permission to leave the lock
will be given by the lockmaster by one
short blast of the horn.

(10) Mooring in lock. All boats, when
in the lock, shall be moored to the fas-
tenings provided for that purpose, by
bow and stern lines and other spring
lines as may be necessary, and the
lines shall not be let go until the signal
is given by the lockmaster for the craft
to leave the lock.

(11) Waiting for lockage. The mooring
or anchoring of boats or other craft in
the approaches to the lock, where such
mooring will interfere with navigation
of the lock is prohibited. All boats,
barge tows and other craft to be passed
through the lock shall lie in designated
waiting areas in such manner as not to
interfere with the navigation of the
lock or its approaches, and, if a barge
tow is to be divided into sections for
locking, the sections shall be brought
into the lock as directed by the
lockmaster. After passing through the
lock, the sections shall be reassembled
at such a distance from the entrance as
not to obstruct or interfere with navi-
gation of the lock or its approaches.

(12) Delay in lock. Boats or barges
must not obstruct navigation by un-
necessary delays in entering or leaving
the lock.

(13) Damage to lock or other structures.
The regulations contained in this para-
graph shall not relieve the owners and
operators of vessels from liability for
any damage by their operations to the
lock or other structures. They must
use great care not to strike any part of
the lock, any gate or appurtenance
thereto, or machinery for operating the
gates, or the walls protecting the
banks of the approach canals. All boats
with metal nosings or projecting irons,
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or rough surfaces that would be liable
to damage the gates or lock walls, will
not be permitted to enter the lock un-
less provided with suitable buffers and
fenders.

(14) Tows. Tows shall be made up out-
side the canal entrance. All vessels en-
gaged in towing other vessels not
equipped with a rudder shall use two
tow lines or a bridge and one tow line.
If the vessel in tow is equipped with a
rudder, one tow line may be used. All
tow lines or hawsers must be hauled as
short as practicable for safe handling
of tows.

(15) Crew to move craft. The pilots in
charge of tows and persons in charge of
other craft must provide a sufficient
number of men to handle lines in moor-
ing craft and to move barges and other
craft into and out of the lock easily
and promptly.

(16) Handling valves, gates, bridges and
machinery. No person, unless authorized
by the lockmaster shall open or close
any bridge, gate, valve or operate any
machinery in connection with the lock;
but the lockmaster may, under emer-
gency conditions, call for assistance
from the master of any boat using the
lock, should such aid be necessary, and
when rendering such assistance, the
man so employed shall be strictly
under the orders of the lockmaster.

(17) Landing of freight. No one shall
land freight or baggage on or over the
walls of the lock so as in any way to
delay or interfere with navigation or
the operation of the lock.

(18) Refuse in lock. No material of any
kind shall be thrown or discharged into
the lock, and no material of any kind
shall be deposited into the lock area.

(19) [Reserved]

(20) Persistent violation of regulations.
If the owner or pilot of any boat per-
sistently violates the regulations of
this paragraph after due notice of the
same, lockage may be refused by the
lockmaster at the time of the violation
or subsequent thereto, as required in
the interest of public safety or protec-
tion of Government property.

(21) Other laws and regulations. In all
other respects, the existing Federal
laws, rules and regulations affecting
navigable waters of the United States
will govern in the use, administration
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and navigation of the ship channel,
lock and its approaches.

[26 FR 11201, Nov. 28, 1961, as amended at 27
FR 4737, May 18, 1962; 27 FR 10484, Oct. 27,
1962; 28 FR 8461, Aug. 17, 1963; 31 FR 6590, May
3, 1966; 33 FR 14166, Sept. 19, 1968; 42 FR 17120,
Mar. 31, 1977; 42 FR 57962, Nov. 7, 1977; 48 FR
6708, Feb. 15, 1983; 50 FR 42696, Oct. 22, 1985;
51 FR 25198, July 11, 1986; 56 FR 13765, Apr. 4,
1991]

§207.680 Willamette River, Oreg.; use,
administration, and navigation of
canal and locks at Willamette Falls,
Oreg.

(a) Administration—(1) Administrative
jurisdiction. The canal and locks and all
appurtenances shall be in the charge of
the District Engineer, Portland Dis-
trict, Corps of Engineers, Department
of the Army, 319 S.W. Pine Street,
Portland, Oregon 97208. The representa-
tive of the District Engineer at the lo-
cality shall be the lockmaster, who
shall receive his orders and instruc-
tions from the district engineer. In
case of emergency, however, the
lockmaster shall have authority to
take such steps as may be immediately
necessary without waiting for instruc-
tion from the district engineer.

(2) Operational jurisdiction. The lock
master shall be charged with the im-
mediate control and management of
the canal and locks and the grounds
and public property pertaining thereto.
He shall see that all laws, rules and
regulations, for the use of the canal
and grounds are duly complied with, to
which end he is authorized to give all
necessary orders and directions in ac-
cordance therewith, both to employees
of the Government and to any and
every person within the limits of the
canal and locks or grounds pertaining
thereto, whether navigating the canal
or not. In case of the absence or dis-
ability of the lock master, his duty
shall be performed by an assistant or
other employee to be designated by the
District Engineer.

(b) Use and navigation—(1) Authority
of lock master. The lock master or his
assistants shall direct the movement,
operation, and moorage of all vessels,
boats, rafts, barges, or other floating
things using the locks, while they are
in the locks, the canal basin, or in ei-
ther the upstream or downstream lock
approaches. Crews of vessels, boats,
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rafts, barges, or other floating things
seeking lockage shall render such as-
sistance as the lock master or his as-
sistants may require.

(2) Signals. All vessels desiring lock-
age shall signal the same by one long
and one short blast of the whistle, de-
livered at a distance of approximately
1,000 feet from the locks. Requests for
lockage may also be made by con-
tacting the lockmaster on VHF-FM
radio on channel 14, at WUJ 363, Wil-
lamette Falls Locks or by telephone or
otherwise notifying the lockmaster’s
office. Notice to vessels desiring lock-
age will be given by red and green traf-
fic lights. Vessels may enter locks on
green lights, but must await green sig-
nal when lights are red. Permission to
leave the lock will be given in the same
manner. In the event a failure occurs
and the referenced lights cannot be op-
erated, the lockmaster will indicate by
voice or by hand or lantern signals
when vessels may enter or leave the
locks.

(3) Controlling dimensions. For lockage
purposes the maximum length of space
available is 175 feet and the maximum
clear width available is 37 feet. All ves-
sels, boats, rafts, barges, or other float-
ing things of less size than the fore-
going dimensions can pass through the
locks. The controlling water depth over
the intermediate miter sills through-
out the locks is 6.5 feet. However, the
depth on the sill of the upstream gate
at low water is 7.5 feet and over the
downstream sill is 8.4 feet. The ele-
vation of the upstream sill is 43.7 feet
and of the downstream sill is —6.4 feet,
corresponding to the elevations shown
on the gages provided at both the
downstream and upstream approaches
to the locks. All vessels, boats, rafts,
barges, and other floating things of
which the dimensions or draft are
greater than will permit clearing any
of the above indicated elevations shall
be prohibited from entering the locks.
All vessels, boats, rafts, barges or other
floating things entering the locks in
violation of the above shall be respon-
sible for all resulting damages.

(4) Precedence at locks. Ordinarily the
vessel, boat, raft, barge, or other float-
ing thing arriving first at the lock will
be locked through first. In the event of
a simultaneous approach from opposite
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directions ascending craft will ordi-
narily be locked through first. When
several boats are to be passed through
the locks, the order of precedence shall
be as follows:

(i) To boats owned by the United
States or employed upon river and har-
bor improvement work.

(ii) To passenger boats.

(iii) To freight and tow boats.

(iv) To rafts.

(v) To small
craft.

The lock master shall have authority
to digress from the above precedence in
order to eliminate reversing the flow of
traffic through the locks when both
upbound and downbound lockages are
in waiting.

(5) Entrance to locks. The lock master
shall decide whether one or more ves-
sels may be locked through at the same
time. No one shall attempt to enter the
locks with a vessel or attempt to cause
a vessel to enter the locks until he is
authorized by the lock master to do so.
No one shall take a vessel, or cause a
vessel to be taken, within the limits of
500 feet above the upper gate and 300
feet below the lower gate, except for
the purpose of entering the locks; and
not for this purpose until it has been
indicated to him by a proper person by
signal that the lock is ready to receive
the vessel. All vessels within the fore-
going limits must be operated under
““slow bell” and be kept constantly
under control.

(6) Lockage of small boats. Pleasure
boats, skiffs, fishing boats, and other
small craft may be passed through the
locks singularly, in groups, or as part
of a lockage of other than pleasure
craft. A continual flow of traffic in one
direction will not be interrupted or re-
versed to accommodate these small
pleasure boats. However, any such
small boat will be accommodated at
such time as the lock master upon re-
ceipt of a request for lockage deems
such action will not interfere with
other traffic. The decision of the lock
master shall be final as to whether
craft requesting lockage is defined as a
pleasure boat.

(7) Use of canal locks. No person, un-
less authorized by the lockmaster or
his assistants, shall open or close any

vessels and pleasure
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bridge, lock gate, wicket gate, or oper-
ate any lock machinery, or in any way
interfere with any mechanism or appli-
ance connected with the operation of
the locks, nor shall anyone interfere
with the employees in the discharge of
their duties. The lockmaster or his as-
sistants may call for aid from the per-
sons in charge of any craft, vessel, or
raft using the lock should such aid be
necessary. Persons rendering such as-
sistance shall be strictly under the or-
ders of the lockmaster. The Govern-
ment reserves the right to refuse lock-
age to any vessel, craft or raft when
the persons in charge thereof refuse to
give such assistance when it is re-
quested. The persons in charge of ves-
sels with tows or rafts, barges and
other craft must provide sufficient per-
sonnel, lines and towing equipment of
sufficient power to insure at all times
full control of such tows, rafts, barges
and other craft while moving into and
through the locks, unless otherwise
prearranged with the lockmaster. A
copy of these regulations shall be kept
on board each vessel regularly engaged
in navigating the locks. Copies may be
obtained without charge from the
lockmaster or from the District Engi-
neer, Corps of Engineers, Department
of the Army, 319 S.W. Pine Street, Post
Office Box 2946, Portland, Oregon 97208.

(8) Petroleum vessels. All tankers,
barges, and other floating equipment,
used for transporting inflammable lig-
uids, either with or without cargo,
shall be equipped with fixed timber
fenders and, if not so equipped, shall
have aboard an adequate number of
suitable fenders of timber, rubber, or
rope which are to be placed between
the vessel and unfendered lock struc-
tures. All such barges or other vessels
navigating without power within the
canal or locks must be assisted by one
or more tugs of sufficient power to in-
sure full control at all times whether

passing upstream or downstream
through the locks with or without
cargo.

(9) Mooring in locks. All boats, barges,
rafts, and other craft when in the locks
shall be moored by head and spring
lines and such other lines as may be
necessary to the fastenings provided
for that purpose; and the lines shall
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not be unloosed until the signal is
given for the vessel to leave the lock.

(10) Mooring while waiting for lockage.
The mooring of boats, tows or other
craft in the approaches to the locks
where such mooring will interfere with
navigation or other vessels to or from
the locks is prohibited.

(11) Delays. Boats, barges, rafts, or
other craft must not obstruct naviga-
tion by unnecessary delay in entering
or leaving the locks. Vessels failing to
enter the locks with reasonable
promptness, when signaled to do so,
and vessels arriving at the locks with
their tows in such shape so as to im-
pede lockage shall forfeit their turn.

(12) Landing of freight. No freight or
baggage shall be unloaded on or over
the walls of the canal or locks. Freight
and baggage consigned to the Willam-
ette Falls locks shall be unloaded only
at such places as may be provided for
this purpose or as directed by the lock
master.

(13) Refuse in canal or locks. No refuse
or other material shall be thrown or
dumped from vessels into the canal and
locks, or deposited in the lock area, or
placed on the berm of the canal so that
it is liable to be thrown or washed into
the waterway. Violations of this para-
graph (b)(13) shall be subject to sec-
tions 13 and 16 of the River and Harbor
Act of March 3, 1899 (33 U.S.C. 407, 411).

(14) Damage to locks or other structures.
The regulations contained in this sec-
tion shall not affect the liability of the
owners and operators of vessels for any
damage caused by their operations to
the locks or other structures. Persons
in charge of vessels and log rafts pass-
ing through the locks must use great
care to prevent the vessels or log rafts
from striking any gate or appurtenance
thereto. All boats or barges with metal
nosings, or projecting irons, or rough
surfaces, and log rafts with dragging
cables that may damage any part of
the lock structures will not be per-
mitted to enter the locks unless said
craft are provided with suitable protec-
tive buffers and fenders and log rafts
are free of loose, dragging cables.

(c) [Reserved]

(d) Trespass. No one shall trespass on
the grounds or buildings, and everyone
shall be deemed guilty of trespass with-
in the meaning of this paragraph who
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shall willfully or carelessly damage or
disfigure the canal and locks or any
part thereof, or any building or appli-
ance on the grounds, or who shall carry
on business or trading of any sort, or
shall build any fishing stand or lead, or
set any fish net within the limits of the
reservation, or do any act to or on the
grounds or buildings which would be
recognized by law as a trespass.

(e) Definitions. Except as otherwise
provided in paragraph (b)(6) of this sec-
tion, whenever such a word as ‘‘vessel”’,
“boat”, “barge”’, “raft’’, or the like is
used in this section, it shall include all
types of floating things which may be
subject to lockage. Failure to refer spe-
cifically to a type of floating thing by
its name shall not mean exclusion
thereof from applicability of this sec-
tion.

[19 FR 5816, Sept. 9, 1954, as amended at 35
FR 14988, Sept. 26, 1970; 48 FR 10062, Mar. 10,
1983; 56 FR 13765, Apr. 4, 1991]

§207.718 Navigation locks and ap-
proach channels, Columbia and
Snake Rivers, Oreg. and Wash.

(a) General. All locks, approach chan-
nels, and all lock appurtenances, shall
be under the jurisdiction of the Dis-
trict Engineer, Corps of Engineers, U.S.
Army, in charge of the locality. The
district engineer may, after issuing a
public notice and providing a 30-day op-
portunity for public comment, set
(issue) a schedule for the daily lockage
of recreational vessels. Recreational
vessels are pleasure boats such a row,
sail, or motor boats used for rec-
reational purposes. Commercial vessels
include licensed commercial passenger
vessels operating on a published sched-
ule or regularly operating in the “‘for
hire’” trade. Any recreational schedule
shall provide for a minimum of one
scheduled recreation lockage upstream
and downstream (two lockages) each
day. At the discretion of the district
engineer, additional lockages may be
scheduled. Each schedule and any
changes to the schedule will be issued
at least 30 days prior to implementa-
tion. Prior to issuing any schedule or
any change to the schedule, the dis-
trict engineer will consider all public
comments and will evaluate the ex-
pected energy situation, water supply,
and recreation use of the lock to deter-
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mine the seasonal need for the schedule
or change in schedule. The district en-
gineer’s representative at the locks
shall be the project engineer, who shall
issue orders and instructions to the
lockmaster in charge of the lock. Here-
inafter, the term “‘lockmaster’’ shall be
used to designate the person in imme-
diate charge of the lock at any given
time. In case of emergency and on all
routine work in connection with the
operation of the lock, the lockmaster
shall have authority to take action
without waiting for instructions from
the project engineer.

(b) Lockage control. The Lock Master
shall be charged with immediate con-
trol and management of the lock, and
of the area set aside as the lock area,
including the lock approach channels.
Upstream and downstream approach
channels extend to the end of the wing
or the guide wall, whichever is longer.
At Bonneville lock the upstream ap-
proach channel extends to the up-
stream end of Bradford Island and the
downstream approach channel extends
to the downstream end of the lower
moorage. The Lock Master shall de-
mand compliance with all laws, rules
and regulations for the use of the lock
and lock area and is authorized to issue
necessary orders and directions, both
to employees of the Government or to
other persons within the limits of the
lock or lock area, whether navigating
the lock or not. Use of lock facilities is
contingent upon compliance with regu-
lations, Lock Master instructions and
the safety of people and property.

(c) Authority of Lock Master. No one
shall initiate any movement of any
vessel in the lock or approaches except
by or under the direction of the Lock
Master. (‘““Vessel”” as used herein in-
cludes all connected units, tugs,
barges, tows, boats or other floating
objects.)

(d) Signals—(1) Radio. All locks are
equipped with two-way FM radio oper-
ating on channel 14, frequency of
156.700 MHz, for both the calling chan-
nel and the working channel. Vessels
equipped with two-way radio desiring a
lockage shall call WUJ 33 Bonneville,
WUJ 34 The Dalles, WUJ 35 John Day,
WUJ 41 McNary, WUJ 42 Ice Harbor,
WUJ 43 Lower Monumental, WUJ 44
Little Goose, or WUJ 45 Lower Granite,



Corps of Engineers, Dept. of the Army, DoD

at least one-half hour in advance of ar-
rival since the Lock Master is not in
constant attendance of the locks.
Channel 14 shall be monitored con-
stantly in the vessel pilot house from
the time the vessel enters the approach
channel until its completion of exit.
Prior to entering the lock chamber, the
commercial freight or log-tow vessel
operator shall report the nature of any
cargo, the maximum length, width and
draft of the vessel and whether the ves-
sel is in any way hazardous because of
its condition or the cargo it carries or
has carried.

(2) Pull-cord signal stations. Pull-cord
signal stations marked by large in-
structional signs and located near the
end of the upstream and downstream
lock entrance walls may be used in
place of radios to signal the Lock Mas-
ter for a lockage.

(3) Entering and exit signals. Signal
lights are located outside each lock
gate. When the green (go) light is on,
all vessels will enter in the sequence
prescribed by the Lock Master except
at Bonneville where freight and log-
tow vessels only will enter on the
amber light. When the red (stop) light
is on, the lock is not ready for entrance
and vessels shall stand clear. In addi-
tion to the above visual signals, the
Lock Master will signal that the lock
is ready for entrance by sounding one
long blast on the lock air horn. The
Lock Master will signal that the lock
is ready for exit by lighting the green
exit light and sounding one short blast
on the air horn.

(4) Craft lockage-readiness signal. Upon
query from Lock Master, a vessel oper-
ator will signal when he is properly
moored and ready for the lockage to
begin.

(e) Permissible dimensions of vessels.
Nominal overall dimensions of vessels
allowed in the lock chamber are 84 feet
wide and 650 feet long, except at Bonne-
ville where these dimensions are 74 feet
wide and 500 feet long. Depth of water
in the lock depends upon river levels
which may vary from day to day. Staff
gauges showing the minimum water
level depth over gate sills are located
inside the lock chamber near each lock
gate and outside the lock chamber near
the end of both upstream and down-
stream guide walls. Vessels which do
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not have a draft of at least one foot
less than an gauge reading shall not
pass that gauge. Information con-
cerning allowable draft for vessel pas-
sage through the locks may be ob-
tained from the Lock Master. Min-
imum lock chamber water level depth
is 15 feet except at Ice Harbor where it
is 14 feet and at Bonneville where it is
24.2 feet. When the river flow at Lower
Granite exceeds 330,000 cubic feet per
second the normal minimum 15-foot
depth may be decreased to as little as
eight feet. At Bonneville, a tow may be
rearranged to less than clear lock di-
mensions (74 feet by 500 feet) prior to
entering the lock, and be passed in one
lockage. Such rearrangements at Bon-
neville May be done at the moorage in
the downstream lock approach channel
or above the upstream guide wall and
with the Lock Master’s permission at
the upstream guide wall. In consider-
ation of river and swing bridge traffic
at Bonneville the Lock Master may au-
thorize rearrangement of vessels with-
in the lock chamber only when both
miter gates at the open end of the lock
are in their recesses in the lock walls
and rearrangement will not be haz-
ardous to them. Vessels wider than 50
feet will not be permitted to enter the
Bonneville Lock during extreme high
water when tailwater at the lock is
higher than 35 feet above m.s.l. since
the downstream guide wall will be in-
undated.

(f) Precedence at Lock. Subject to the
order of precedence, the vessel or tow
arriving first; at the lock will be
locked through first, however, this
precedence may be modified at the dis-
cretion of the lockmaster. If imme-
diate passage is required, lockage of
vessels owned or operated by the
United States shall take precedence.
The precedence of all other vessels
shall be as follows:

(1) When a recreational vessel lock-
age schedule is in effect, at the ap-
pointed time for lockage of recreation
craft, recreation craft shall take prece-
dence; however, commercial vessels
may be locked through with recreation
craft if safety and space permit. At
other than the appointed time, the
lockage of commercial and tow vessels
shall take precedence and recreational
craft may (only) lock through with
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commercial vessels only as provided in
paragraph (h) of this sections.

(2) If a recreational vessel lockage
schedule is not in effect, commercial
and tow vessels shall take precedence.
Recreational craft may be locked
through with commercial craft. If no
commercial vessels are scheduled to be
locked through within a reasonable
time, not to exceed one hour after the
arrival of the recreational vessels at
the lock, the recreational vessel may
be locked through separately. If a com-
bined lockage cannot be arranged, the
recreational craft shall be locked
through after waiting three commer-
cial lockages.

(g) Loss of turn. Vessels that fail to
enter the lock with reasonable prompt-
ness, after being authorized to do so,
shall lose their turn.

(h) Lockage—(1) Multiple lockage. The
Lock Master shall decide whether one
or more vessels or tows may be locked
through at the same time. Vessels with
flammable or highly hazardous cargo
will be passed separately from all other
vessels. Hazardous materials are de-
scribed in part 171, title 49, Code of
Federal Regulations. Flammable mate-
rials are defined in the National Fire
Code of the National Fire Protection
Association.

(2) Recreational craft. By mutual
agreement of (all parties,) the
lockmaster and the captains of the ves-
sels involved, recreational vessels may
be locked through with commercial
vessels. Under the recreational vessel
schedule, separate lockage will not be
made by recreational vessels except in
accordance with the recreational lock-
age schedule or when circumstances
warrant, such as in an emergency.
When recreational craft are locked si-
multaneously with commercial vessels,
the recreational vessel will enter the
lock chamber after the commercial
vessel is secured in the chamber and
when practicable will depart while the
commercial vessel remains secured.

(3) Special schedules. Recreational
boating groups may request special
schedules by contacting the district en-
gineer. The schedule for the daily lock-
age of recreational vessels will indicate
the number of boats required for a spe-
cial schedule and how many days’ no-
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tice is required in order to arrange a
special schedule.

(i) Mooring in approaches prohibited.
Mooring or anchoring in the ap-
proaches to the lock is prohibited
where such mooring will interfere with
navigation.

(J) Waiting for lockage. Vessels wait-
ing for lockage shall wait in the clear
outside of the lock approach channel,
or contingent upon permission by the
Lock Master, may at their own risk, lie
inside the approach channel at a place
specified by the Lock Master. At Bon-
neville, vessels may at their own risk,
lay-to at the downstream moorage fa-
cility on the south shore downstream
from the guide wall: Provided, That a
100-foot-wide open channel is main-
tained and vessels upstream may lay-to
against the guide wall, at their own
risk, provided they remain not less
than 400 feet upstream of the upstream
lock gate; or contingent upon prior
radio clearance by the Lock Master
they may, at their own risk, tie to the
upstream guide wall.

(k) Mooring in lock. All vessels must
be moored within the lock chamber so
that no portion of any vessel extends
beyond the lines painted on the lock
walls. Moorage within the lock cham-
ber will be to floating mooring bits
only and will be accomplished in a
proper no-slip manner. Small vessels
will not be locked with a large vessel
unless the large vessel is so moored
(two mooring bits) that no lateral
movement is possible. The vessel oper-
ator will constantly monitor the posi-
tion of his vessel and his mooring bit
ties to assure that there is no fore or
aft movement of his vessel and lateral
movement is minimized. Propulsion by
vessels within the lock chamber will
not be permitted during closure oper-
ation of a lock chamber gate or as oth-
erwise directed by the Lock Master.

(I) Crew to move craft. During the en-
tire lockage, the vessel operator shall
constantly attend the wheelhouse, be
aware of the vessel’s position, and
monitor radio channel 14 on frequency
156.700 MHz, or otherwise be constantly
able to communicate with the Lock
Master. At a minimum, vessels shall be
as vigilantly manned as if underway.

(m) Speed. Vessels shall be ade-
quately powered to maintain a safe
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speed and be under control at all times.
Vessels shall not be raced or crowded
alongside another in the approach
channels. When entering the lock,
speed shall be reduced to a minimum
consistent with safe navigation. As a
general rule, when a number of vessels
are entering the lock, the following
vessel shall remain at least 200 feet
astern of the vessel ahead.

(n) Delay in lock. Vessels shall not un-
necessarily delay any operation of the
locks.

(0) Landing of freight. No freight, bag-
gage, personnel, or passengers shall be
landed on or over the walls of the lock,
except by permission and direction of
the Lock Master.

(p) Damage to lock or other structures.
The regulations in this section shall
not relieve owners and/or operators of
vessels from liability for any damage
to the lock or other structures or for
the immediate removal of any obstruc-
tion. No vessel in less than stable float-
ing condition or having unusual sink-
ing potential shall enter the locks or
its approaches. Vessels must use great
care not to strike any part of the lock,
any gate or appurtenance thereto, or
machinery for operating the gates, or
the walls protecting the banks of the
approach channels. All vessels with
projecting irons, or rough surfaces
which may damage the gates or lock
walls, shall not enter the lock unless
provided with suitable buffers and fend-
ers. Vessels having chains, lines, or
drags either hanging over the sides or
ends or dragging on the bottom for
steering or other purposes will not be
permitted to pass.

(g) Tows. Prior to a lockage, the per-
son in charge of a vessel towing a sec-
ond vessel by lines shall, at a safe dis-
tance outside of the incoming approach
channel, secure the second vessel to
the towing vessel and keep it secured
during the entire course of a lockage
and until safely clear of the outgoing
approach channel.

(r) Violation of regulations. Any viola-
tion of these regulations may subject
the owner or master of any vessel to
any or all of the following: (1) Pen-
alties prescribed by law of the U.S.
Government (33 U.S.C. part 1); (2) Re-
port of violation to the titled owner of
the vessel; (3) Report of violation to
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the U.S. Coast Guard; (4) Refusal of
lockage at the time of violation.

(s) Refuse in locks. No material of any
kind shall be thrown or discharged into
the lock, or be deposited in the lock
area. Vessels leaking or spilling cargo
will be refused lockage and suitable re-
ports will be made to the U.S. Coast
Guard. Deck cargo will be so positioned
so as not to be subject to falling over-
board.

(t) Handling valves, gates, bridges, and
machinery. No person, unless authorized
by the Lock Master, shall open or close
any bridge, gate, valve, or operate any
machinery in connection with the lock.
However, the Lock Master may call for
assistance from the master of any ves-
sel using the lock, should such aid be
necessary; and when rendering such as-
sistance, the person so employed shall
be directly under the orders of the
Lock Master. Masters of vessels refus-
ing to provide such assistance when it
is requested of them may be denied the
use of the lock by the Lock Master.

(u)-(v) [Reserved]

(w) Restricted areas. No vessel shall
enter or remain in any restricted area
at any time without first obtaining
permission from the District Engineer,
Corps of Engineers, U.S. Army, or his
duly authorized representative.

(1) At Bonneville Lock and Dam. The
water restricted to all vessels, except
Government vessels, are described as
all waters of the Columbia River and
Bradford Slough within 1,000 feet above
the first powerhouse, spillway, and sec-
ond powerhouse (excluding the new
navigation lock channel) and all waters
below the first powerhouse, spillway,
second powerhouse, and old navigation
lock. This is bounded by a line com-
mencing from the westernmost tip of
Robins Island on the Oregon side of the
river and running in a South 65 degrees
West direction a distance of approxi-
mately 2,100 feet to a point 50 feet up-
stream of the Hamilton Island Boat
Ramp on the Washington shore. Signs
designate the restricted areas. The ap-
proach channel to the new navigation
lock is outside the restricted area.

(2) At the Dalles Dam. The waters re-
stricted to only Government vessels
are described as all downstream waters
other than those of the navigation lock
downstream approach channel which
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lie between the Wasco County Bridge
and the project axis including those
waters between the powerhouse and the
Oregon shore and all upstream waters
other than those of the navigation lock
upstream approach channel which lie
between the project axis and a line pro-
jected from the upstream end of the
navigation lock guide wall to the junc-
tion of the concrete structure with the
earth fill section of the dam near the
upstream end of the powerhouse.

(3) At the John Day Dam. The waters
restricted to only Government vessels
are described as all of the waters with-
in a distance of about 1,000 yards above
the dam lying south of the navigation
channel leading to the lock and bound-
ed by a line commencing at the up-
stream end of the guide wall, and run-
ning in a direction 54°01'37" true for a
distance of 771 yards, thence 144°01'37"
true across the river to the south
shoreline. The downstream Ilimit is
marked by orange and white striped
monuments on the north and south
shores.

(4) At McNary Lock and Dam. The wa-
ters restricted to all vessels, except to
Government vessels, are described as
all waters commencing at the up-
stream end of the Oregon fish ladder
thence running in the direction of 39°28'
true for a distance of 540 yards; thence
7°49' true for a distance of 1,078 yards;
thence 277°10' for a distance of 468 yards
to the upstream end of the navigation
lock guidewall. The downstream limits
commence at the downstream end of
the navigation lock guidewall thence
to the south (Oregon) shore at right an-
gles and parallel to the axis of the dam.
Signs designate the restricted areas.

(5) At Ice Harbor Lock and Dam. The
waters restricted to all vessels, except
Government vessels, are described as
all waters within a distance of about
800 yards upstream of the dam lying
south of the navigation lock and bound
by the line commencing at the up-
stream end of the guidewall, and run-
ning a direction of 91°10' true for a dis-
tance of 575 yards; thence 162°45' to the
south shore, a distance of about 385
yards. The downstream limits com-
mencing at the downstream end of the
guidewall; thence to the south shore,
at right angles and parallel to the axis
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of the dam. Signs designate the re-
stricted areas.

(6) At Lower Monumental Lock and
Dam. The waters restricted to all ves-
sels, except Government vessels, are
described as all waters commencing at
the upstream of the navigation lock
guidewall and running in a direction of
46°25' true for a distance of 344 yards;
thence 326°19' true for a distance of 362
yards; thence 243°19' true for a distance
of 218 yards; thence 275°59' true to the
north shore a distance of about 290
yards. The downstream limits com-
mence at the downstream end of the
navigation lock guidewall; thence to
the north shore, at right angles and
parallel to the axis of the dam. Signs
designate the restricted areas.

(7) At Little Goose Lock and Dam. The
waters restricted to all vessels, except
Government vessels, are described as
all waters commencing at the up-
stream of the navigation lock
guidewall and running in a direction of
60°37' true for a distance of 676 yards;
thence 345°26' true to the north shore.
The downstream limits commence 512
yards downstream and at right angles
to the axis of the dam on the south
shore; thence parallel to the axis of the
dam to the north shore. Signs des-
ignate the restricted areas.

(8) At Lower Granite Lock and Dam.
The waters restricted to all vessels, ex-
cept Government vessels, are described
as all waters commencing at the up-
streem of the navigation lock
guidewall thence running in the direc-
tion of 131°31' true for a distance of 608
yards; thence 210°46' true to the south
shore, a distance of about 259 yards.
The downstream limits commence at
the downstream end of navigation lock
guidewall; thence to the south shore,
at right angles and parallel to the axis
of the dam. Signs designate the re-
stricted areas.

[43 FR 3115, Jan. 23, 1978, as amended at 52
FR 22310, June 11, 1987; 56 FR 13765, Apr. 4,
1991; 65 FR 4125, Jan. 26, 2000]

§207.750 Puget Sound Area, Wash.

(a) Waterway connecting Port Town-
send and Oak Bay; use, administration
and navigation—(1) Works to which the
regulations apply. The ‘“‘canal grounds”
when used in this paragraph shall mean
that area between the south end of the
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jetties in Oak Bay and the northern
end of the dredge channel approxi-
mately 400 yards northwest of Port
Townsend Canal Light. The *““‘canal” is
the water lying between these limits
and the banks containing the same.

(2) [Reserved]

(3) Trading, landing, etc. No business,
loading, or landing of freight or bag-
gage will be allowed on or over the
canal piers or bulkheads.

(4) Refuse. No person shall throw ma-
terial of any kind into the canal.

(5) [Reserved]

(6) Obstructions. On the canal’s being
obstructed by a vessel, raft, or other
craft, by sinking, grounding, or other-
wise, the District Engineer, Seattle,
shall be notified by telephone or tele-
graph as soon as possible by the person
in charge of the obstructing vessel,
raft, or craft.

(b) Lake Washington Ship Canal; use,
administration and navigation—(1) Defi-
nitions. The term ‘“canal” as used in
the regulations in this paragraph shall
include the water area in the locks and
the channel and adjacent waters from a
point 5,500 feet northwest of the Bur-
lington Northern, Inc. railway bridge
to the east end of the channel opposite
Webster Point, Lake Washington. The
term ‘‘canal grounds’ shall include all
grounds set aside for the use of the
canal or occupied in its construction.

(2) Supervision. The canal and all its
appurtenances shall be under the su-
pervision of the District Engineer,
Corps of Engineers, Seattle. The Dis-
trict Engineer will detail as many as-
sistants as may be necessary for the ef-
ficient operation of the canal and the
enforcement of the regulations in this
paragraph. The movement of all vessels
and other floating things in the canal
and approaches thereto shall be under
the direction of the District Engineer
and his authorized assistants. All or-
ders given under the regulations to any
master or person in charge of any ves-
sel, raft, or other watercraft by the
District Engineer or his authorized as-
sistants, either in person or through
any canal operative, shall be acknowl-
edged and obeyed. Failure to see, un-
derstand, or comply with signals or in-
structions shall constitute a violation
of the regulations. Any person refusing
to comply with the regulations or any
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orders given in pursuance thereof may
be denied the privileges of the canal or
canal grounds.

(3) Speed. To avoid damage to other
vessels and to property along the
shores, all vessels shall proceed at re-
duced speed in the canal as follows:

(i) From the west entrance of the
Lake Washington Ship Canal to the
western end of the west guide pier of
the Hiram M. Chittenden Locks, and
from the east end of the easternmost
guide pier of said Locks to the white
flashing dolphin located south of Web-
ster Point on Lake Washington, includ-
ing all of Salmon Bay, Lake Union,
Portage Bay, and Union Bay, it shall
be unlawful for any person to operate
any watercraft or vessel at a speed in
excess of 7 nautical miles per hour
within 200 feet of any shoreline, pier,
restricted area or shore installation.

(if) From the western end of the
aforesaid west guide pier to the eastern
end of the aforesaid east guide pier at
said Locks, it shall be unlawful for any
person to operate any watercraft or
vessel at a speed in excess of 4 nautical
miles per hour.

NOTE: Signs are located along the canal to
indicate permissible speeds.

(4) Traffic signal lights. In addition to
the lock signal lights described in
paragraph (g)(5)(ii) of this section, a
red light, and a green light are in-
stalled on the west side of the Ballard
Bridge, on the east side of the Fremont
Bridge, 1,000 feet west of the Montlake
Bridge, and 1,000 feet east of the
Montlake Bridge, for the guidance of
vessels approaching the sections of the
canal between Salmon Bay and Lake
Union and between Lake Union and
Lake Washington, respectively. Vessels
of 300 gross tons and over and all ves-
sels with tows, except as hereinafter
provided, shall not pass the red lights.
The green lights will indicate that ves-
sels may proceed. Vessels of less than
300 gross tons without tows may dis-
regard these signals, but they shall
travel at very slow speed when passing
other vessels. Vessels of 300 gross tons
and over and vessels with tows, except
logs, whose destination is easterly be-
tween the Ballard Bridge and a point
2,500 feet east of the Ballard Bridge,
may pass the red signals on the Ballard
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Bridge, provided, such passage will not
interfere with approaching traffic.

(5) Approaching and passing through
locks—(i) Signals for locks. Vessels with
tows desiring to use the locks shall so
indicate by two long and three short
blasts of a whistle, horn, or mega-
phone. All other vessels desiring to use
the locks shall so indicate by two long
and two short blasts.

NoOTE: The term ““long blasts’” means blasts
of four seconds duration, and the term
“short blasts’” means blasts of one second
duration. Signals for the opening of draw-
bridges are prescribed in §117.795 of chapter
1.

(i) Lock signal lights. Red and green
signal lights are installed on the guide
pier west of the Burlington Northern,
Inc. railway bridge below the locks.
The green light will indicate to vessels
bound for the large lock that the lock
has been made ready. If the red light is
burning, vessels bound for the large
lock shall moor at the pier. Vessels
bound for the small lock shall be guid-
ed into the small lock by traffic signals
thereon. The masters of all vessels ap-
proaching the locks from Puget Sound
shall be alert to receive and shall im-
mediately comply with instructions by
voice or signal from the employee on
the west pier.

(iii) Precedence at locks. All vessels
approaching the locks shall stop at the
points indicated by signs placed on the
canal piers or as directed by a lockman
until ordered to proceed into the lock.
Unless otherwise directed by the Dis-
trict Engineer or his authorized assist-
ants, vessels owned or operated by the
United States or the City of Seattle
and passenger vessels operating on a
regular schedule shall have precedence
over all others in passing through the
locks. Registered merchant vessels
shall have precedence over pleasure
craft, which shall pass through in the
order of their arrival at the locks, and
both shall have precedence over vessels
towing floated timber or logs. Tows of
floated timber and logs may be denied
the use of the locks during certain
hours when both locks are busy passing
other traffic. However, advance notice
will be given towboat companies as to
the periods when log tows will be de-
nied lockage.

(iv) Entering locks. Masters of vessels
shall exercise the greatest care when
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entering either lock. The forward
movement of vessels while taking posi-
tion in the locks shall be very slow,
and boats entering the small lock shall
reduce their speed to not more than
two and one-half miles per hour when
within 200 feet of the outer gate and
come to practically a full stop before
entering the lock so that in case the
engine mechanism fails to operate
properly the momentum of the boat
may be stopped easily by its lines. The
masters of vessels entering either lock
from either direction shall be alert to
receive and shall immediately comply
with instructions by voice or signal
from the lock attendants.

(v) Mooring in locks. Vessels entering
the locks shall be equipped with ade-
quate lines, at least 50 feet in length
being required fore and aft. While in
the large lock vessels and rafts will be
moored at the top of the lock wall.
While in the small lock vessels shall be
moored to the floating mooring wall.
Lines shall not be released until the
signal has been given by the lock force
to leave the lock, after which there
shall be no delay in leaving. All vessels
not equipped to handle tie-up lines
with power winches shall be equipped
with suitable mooring lines of manila,
or other suitable fiber, of sufficient
size and strength to hold the vessel
against the currents to be met within
the lock chamber. The use of wire rope
for tie-up by vessels not equipped to
handle such lines with power winches
is prohibited. Vessels may be denied
the use of the locks if their lines are
not in good condition, or if the moor-
ing bits on barges are not accessible or
are not equipped to prevent lines from
slipping off when the water is lowered
in the lock. All vessels entering the
locks should have, in addition to the
master, at least one person on deck to
handle lines. Mates and deckhands,
when preparing to moor within the
lock chambers, should not throw heavy
mooring lines at the lockmen on the
walls, but should wait for a heaving lie
to be passed to them unless otherwise
directed. AIll towboat crews, while
locking or moving a tow out of the
lock chamber, should station them-
selves so as to preclude the possibility
of being injured by the parting of cable
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or lines under strain. Persons attempt-
ing to take vessels through the locks
without assistance on deck may be re-
quired to wait until the lock is clear of
other traffic before passing through.
All operators of vessels are especially
cautioned to use extreme care while
crowded in the locks to avoid accident
or fire on their boats. Under no cir-
cumstances will small craft, such as
rowboats, launches and houseboats, or
any other type of pleasure boats, be
locked through with barges used for
carrying any type of petroleum product
or other hazardous material. At the
discretion of the lockmaster, small
craft as described above may be locked
through with barge tows containing
other than dangerous material. Opera-
tors of small vessels and larger vessels
operating in the proximity of each
other shall be alert to the danger aris-
ing from the limited maneuverability
of the larger vessels, and shall exercise
all precautions to prevent accident.

(6) Damage to locks or other structures.
(i) The regulations in this paragraph
shall not affect the liability of the
owners and operators of vessels for any
damage caused by their operations to
the locks or other structures. The sides
and corners of all vessels and rafts
passing through the locks should be
free from spikes or projections of any
kind which might damage the locks or
other structures. Vessels with appur-
tenances or projections which might
damage the locks or other structures
shall be fitted with adequate fenders.
Lockage of leaking vessels or vessels
with overhanging loads may be refused.
Such barge or craft shall be moored in
a location outside of the channel ap-
proach to the lock so as to not inter-
fere with passing navigation. Vessels of
unusual dimensions, or other charac-
teristics which, in the opinion of the
lockmaster, pose a threat to the integ-
rity or safety of the locks or canal will
be refused passage until written per-
mission to pass is provided by the Dis-
trict Engineer. Sufficient written data
and drawings shall be provided the Dis-
trict Engineer that an engineering de-
termination can be made as to the safe-
ty of the vessel. The District Engineer
shall have the right to inspect any
such vessels prior to passage. The oper-
ators of all vessels shall use care to
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avoid striking the guide walls or other
structures pertaining to the canal.

(i) In the interest of safety and fire
prevention, all woven rope fenders used
with barges carrying flammable cargo
should be water-soaked or otherwise
fireproofed prior to entering the lock
approaches.

(iii) Burning fenders should be
dropped overboard immediately rather
than being placed on the deck of a
barge or towboat.

(iv) A minimum of one man with a
portable fender shall be stationed at
the head end of every tow of hazardous
cargo and at the aft if the lockmaster
so directs so as to protect the lock and
guide walls from damage while enter-
ing or departing the lock structures.

(v) All cylinder or containers holding
gases under pressure, or any other
chemical or substance, shall be se-
curely fastened to the hull of the vessel
to prevent their rolling overboard into
the lock chamber and becoming a haz-
ard.

(vi) All containers holding paint, gas-
oline or other volatile materials shall
be securely fastened with tight-fitting
covers. To preclude a concentration of
potentially explosive vapors, no paint
will be allowed to be applied to the ex-
terior of vessel hulls, houses, machin-
ery, or other equipment while the ves-
sels are in the lock chamber.

(vii) All hatches of tank barges must
be closed prior to entering lock. Tank
barges with open hatch or hatches will
be denied lockage.

(viii) No smoking will be permitted
aboard vessels with cargoes of fuel or
explosives.

(ix) All vessels carrying hazardous
cargoes shall so be identified with the
lockmaster. They shall be in compli-
ance with Department of Transpor-
tation (U.S. Coast Guard) regulations
(CFR title 46, parts 30 thru 40, parts 146
thru 154, and 49 CFR parts 171 thru 179
and shall accordingly carry required
markings. All DOT safety regulations
for transit of hazardous cargoes shall
be adhered to, whether or not specifi-
cally cited or duplicated herein.

(7) [Reserved]

(8) Rafts. (i) No log raft exceeding 700
feet in length or 76 feet in width shall
pass through the canal. Boom sticks
shall be smooth, with rounded ends,
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and securely tied together with cables,
chains, or log swifters to prevent the
raft from spreading while in the lock.
Rafts containing logs that do not float
above water for their entire length, or
are in danger of being submerged when
they enter fresh water, shall not be
towed in the canal until such logs are
securely fastened so as to prevent their
escape from the raft.

(ii) Whenever required, log rafts pass-
ing in through the lock will be given a
number that shall be fastened on one of
the logs in the raft. This number will
identify the raft and shall not be re-
moved until the logs are used.

(iii) Two floats are maintained in
Shilshole Bay near the entrance of the
canal channel to facilitate the han-
dling of logs in the canal. Rafts bound
for the canal may be moored at one of
these floats, only the portion of the
raft that is to be taken through at a
single lockage being brought into the
canal. The remainder of the raft may
be left at the float until the first por-
tion has been towed to its destination
above the lock.

(9) Tows. All vessels engaged in tow-
ing shall use tow lines of the least
practicable length and shall have full
control of their tows at all times. Tow-
ing more than one craft abreast is for-
bidden if the total width of the tow, in-
cluding the towboat, exceeds 70 feet.

(10) Obstructing navigation. (i) All ves-
sels and tows passing through the
canal shall be kept as close as prac-
ticable to the center or, when safer, to
the right side of the waterway, except
when passing other craft or preparing
to moor at a pier or wharf. Slowly
moving log rafts, tows, or vessels shall,
whenever practicable, pull out of the
way when meeting other vessels or
when other traffic proceeding in the
same direction desires to pass. Vessels
are forbidden to obstruct the canal in
any way or to delay by slow passage
through the canal the progress of other
vessels. Small and readily maneuver-
able vessels operating in the vicinity of
larger, less maneuverable vessels shall,
in all cases, keep clear and operate
with caution in order that the larger
vessels may maintain safe steerage
way and that hazards to all vessels
may be reduced. All vessels shall oper-
ate with extreme caution and move-
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ments shall be made only when ade-
quate precautions for the safety of
other vessels and property are being ef-
fectively employed.

(ii) The placing of logs, vessels, or
other floating objects within the limits
of the dredged channels or anywhere in
the canal where they may interfere
with navigation to or from piers or in-
dustrial plants is prohibited.

(11) Turning. Vessels exceeding 100
feet in length shall not turn around, or
attempt to turn around, in the con-
crete revetted portions of the canal at
the Fremont Cut or Portage Cut sec-
tions of the canal.

(12) Excessive working of propellers or
engines. Excessive working of the pro-
pellers of a vessel for purposes of test-
ing or for other purposes when this cre-
ates objectionable or dangerous cur-
rents in the canal is forbidden. In case
of grounding, the rapid or strong work-
ing of the vessel’s engines is forbidden.

(13) Landing or mooring. No business,
trading, or landing of passengers,
freight, or baggage will be allowed on
or over the canal piers or lock walls, or
over the piers or grounds forming a
part of the canal or its appurtenances.
All persons in charge of or employed on
any boat are prohibited from landing
or mooring such boat at any of the
canal piers, unless in transit through
the canal or specially permitted to do
so by the District Engineer or his au-
thorized assistants.

(14) Deposit of refuse. The deposit, ei-
ther from watercraft or from the shore,
of any oil or refuse matter in the canal
or upon the canal grounds is prohib-
ited, nor shall water discharged from
the side of a vessel be allowed to spill
on the lock wall.

(15) Aids to navigation. Persons in
charge of log rafts or other tows, and
the masters of vessels and boats using
the canal, shall keep a careful watch
when passing buoys or other aids to
navigation and promptly report to the
District Engineering or his authorized
assistants any displacement or damage
to such aids.

NOTE: Aids to navigation and other related
data are shown on Nautical Chart No. 18447
published by the National Ocean Survey.

(16) Operation of salt water barrier in
the large lock of the Hiram M. Chittenden
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Locks. (i) A salt water barrier is in-
stalled across the east end of the large
lock. This barrier, while in the de-
pressed position, reduces the depth of
the water available at the east end of
this chamber from 36 feet to 33.75 feet
at low lake elevation (20 feet above
MLLW). In the raised position, the
depth of water will be reduced to 16
feet. In comparison, the depth of water
available for navigation at the west
end of the large lock chamber is 29 feet
at mean lower low water. The purpose
of this barrier is to reduce salt water

intrusion into Lake Washington
through normal operations of the
locks.

(i) The least depth of water available
over the barrier when raised will be
shown on signs placed near the ends of
the guide piers to the large lock. A yel-
low light mounted on these signs will
be lighted only while the barrier is in a
raised position.

(iii) Vessels transiting the lock from
east to west having draft requirements
that exceed the water depth available
over the barrier will advise the
lockmaster by sounding one long and
two short blasts of a horn or whistle.
When the yellow light is extinguished
on the signboard, the operator of the
vessel may assume the barrier has been
lowered.

(iv) Vessels transiting the lock from
west to east having draft requirements
that exceed the depth available over
the intrusion barrier will advise the
lockmaster by sounding one long and
two short blasts of a horn or whistle. A
yellow light mounted on a standard on
the south lock wall and opposite the
intrusion barrier will be lighted only
when the barrier is in the raised posi-
tion.

(v) It shall be the responsibility of
the vessel operator to satisfy himself of
the position of this barrier prior to
passing over it.

(c) West Waterway, Seattle Harbor;
navigation. (1) The movement of vessels
of 250 gross tons or over and all vessels
with tows of any kind through the nar-
row section of West Waterway between
the bend at Fisher’s Flour Mill dock
and the bend at the junction of East
Waterway with Duwamish Waterway,
and through the draws of the City of
Seattle and Northern Pacific Railway
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Company bridges crossing this narrow
section, shall be governed by red and
green traffic signal lights mounted on
the north and south sides of the west
tower of the City Light power crossing
at West Spokane Street.

(2) Two green lights, one vertically
above the other, displayed ahead of a
vessel, shall indicate that the water-
way is clear. Two red lights, one
vertically above the other, displayed
ahead of a vessel, shall indicate that
the waterway is not clear.

(3) A vessel approaching the narrow
section and drawbridges from either
end of the waterway shall give one long
blast of a whistle and shall not enter
the narrow section until green lights
are displayed.

(4) One vessel may follow another
vessel in either direction, but the chan-
nel shall not be kept open in the same
direction for an unreasonable time if a
vessel is waiting at the other end.

(5) Tugs, launches, and small craft
shall keep close to one side of the chan-
nel when vessels or boats with tows are
passing.

(6) All craft shall proceed with cau-
tion. The display of a green light is not
a guarantee that the channel is clear of
traffic, and neither the United States
nor the City of Seattle will be respon-
sible for any damage to vessels or other
property which may be chargeable to
mistakes in the operation of the signal
lights or to their failure to operate.

[26 FR 11203, Nov. 28, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §207.750, see List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§207.800 Collection of navigation sta-
tistics.

(a) Definitions. For the purpose of this
regulation the following terms are de-
fined:

(1) Navigable waters of the United
States means those waters of the United
States that are subject to the ebb and
flow of the tide shoreward to the mean
high water mark, and/or are presently
used, or have been used in the past, or
may be susceptible to use to transport
interstate or foreign commerce. (See 33
CFR part 329 for a more complete defi-
nition of this term.)
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(2) Offenses and Violations mean:

(i) Failure to submit a required re-
port.

(ii) Failure to provide a timely, accu-
rate, and complete report.

(iii) Failure to submit monthly list-
ings of idle vessels or vessels in transit.

(iv) Failure to submit a report re-
quired by the lockmaster or canal oper-
ator.

(3) Leased or chartered vessel means a
vessel that is leased or chartered when
the owner relinquishes control of the
vessel through a contractual agree-
ment with a second party for a speci-
fied period of time and/or for a speci-
fied remuneration from the Ilessee.
Commercial movements on an af-
freightment basis are not considered a
lease or charter of a particular vessel.

(4) Person or entity means an indi-
vidual, corporation, partnership, or
company.

(5) Timely means vessel and com-
modity movement data must be re-
ceived by the Waterborne Commerce
Statistics Center within 30 days after
the close of the month in which the
vessel movement or nonmovement
takes place.

(6) Commercial vessel means a vessel
used in transporting by water, either
merchandise or passengers for com-
pensation or hire, or in the course of
business of the owner, lessee, or oper-
ator of the vessel.

(7) Reporting situation means a vessel
movement by an operator that is re-
quired to be reported. Typical exam-
ples are listed in the instructions on
the various ENG Forms. Five typical
movements that are required to be re-
ported by vessel operating companies
include the following examples:

Company A is the barge owner, and the
barge transports corn from Min-
neapolis, MN to New Orleans, LA, with
fleeting at Cairo, IL.

(i) Lease/Charter: If Company A leases
or charters the barge to Company B,
then Company B is responsible for re-
porting the movements of the barge
until the lease/charter expires.

(ii) Interline Movement: A barge is
towed from Minneapolis to Cairo by
Company A, and from Cairo to New Or-
leans by Company B. Since Company A
is the barge owner, and the barge is not
leased. Company A reports the entire
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movement of the barge with an origin
of Minneapolis and a destination of
New Orleans.

(iii) Vessel Swap/Trade: Company A
swaps barge with Company B to allow
Company B to meet a delivery commit-
ment to New Orleans. Since Company
A has not leased/chartered the barge,
Company A is responsible for filing the
report. Company B is responsible for
filing the report on the barge which is
traded to Company A. The swap or
trade will not affect the primary re-
sponsibility for reporting the indi-
vidual vessel movements.

(iv) Re-Consignment: Barge is recon-
signed to Mobile, AL. Company A re-
ports the movements as originating in
Minneapolis and terminating in Mo-
bile. The point from which barge is re-
consigned is not reported, only points
of loading and unloading.

(v) Fleeting: Barge is deposited at a
New Orleans fleeting area by Company
A and towed by Company B from fleet-
ing area to New Orleans area dock for
unloading. Company A, as barge owner,
reports entire movements from Min-
neapolis to the unloading dock in New
Orleans. Company B does not report
any barge movement.

(b) Implementation of the waterborne
commerce statistics provisions of the
River and Harbor Act of 1922, as
amended by the Water Resources De-
velopment Act of 1986 (Pub. L. 99-662),
mandates the following.

(1) Filing Requirements. Except as
provided in paragraph (b)(2) of this sec-
tion, the person or entity receiving re-
muneration for the movement of ves-
sels or for the transportation of goods
or passengers on the navigable waters
is responsible for assuring that the ac-
tivity report of commercial vessels is
timely filed.

(i) For vessels under lease/charter
agreements, the lessee or charterer of
any commercial vessel engaged in com-
mercial transportation will be respon-
sible for the filing of said reports until
the lease/charter expires.

(ii) The vessel owner, or his des-
ignated agent, is always the respon-
sible party for ensuring that all com-
mercial activity of the vessel is timely
reported.

(2) The following Vessel Information
Reports are to be filed with the Army
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Corps of Engineers, at the address spec-
ified on the ENG Form, and are to in-
clude:

(i) Monthly Reports. These reports
shall be made on ENG Forms furnished
upon written request of the vessel oper-
ating companies to the Army Corps of
Engineers. The forms are available at
the following address: U.S. Army Corps
of Engineers, Waterborne Commerce

Statistics Center, Post Office Box
61280, New Orleans, Louisiana 70161-
1280.

(A) All movements of domestic wa-
terborne commercial vessels shall be
reported, including but not limited to:
Dry cargo ship and tanker moves, load-
ed and empty barge moves, towboat
moves, with or without barges in tow,
fishing vessels, movements of crew
boats and supply boats to offshore loca-
tions, tugboat moves and movements
of newly constructed vessels from the
shipyard to the point of delivery.

(B) Vessels idle during the month
must also be reported.

(C) Notwithstanding the above re-
quirements, the following waterborne
vessel movements need not be reported:

(1) Movements of recreational ves-
sels.

(2) Movements of fire, police, and pa-
trol vessels.

(3) Movements of vessels exclusively
engaged in construction (e.g., pile-
drivers and crane barges). NOTE: how-
ever, that movements of supplies, ma-
terials, and crews to or from the con-
struction site must be timely reported.

(4) Movements of dredges to or from
the dredging site. However, vessel
movements of dredged material from
the dredging site to the disposal site
must be reported.

(5) Specific movements granted ex-
emption in writing by the Waterborne
Commerce Statistics Center.

(D) ENG Forms 3925 and 3925b shall
be completed and filed by vessel oper-
ating companies each month for all
voyages or vessel movements com-
pleted during the month. Vessels that
did not complete a move during the
month shall be reported as idle or in
transit.

(E) The vessel operating company
may request a waiver from the Army
Corps of Engineers, and upon written
approval by the Waterborne Commerce
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Center, the company may be allowed to
provide the requisite information of
the above paragraph (D), on computer
printouts, magnetic tape, diskettes, or
alternate medium approved by the Cen-
ter.

(F) Harbor Maintenance Tax informa-
tion is required on ENG Form 3925 for
cargo movements into or out of ports
that are subject to the provisions of
section 1402 of the Water Resources De-
velopment Act of 1986 (Pub. L. 99-662).

(1) The name of the shipper of the
commodity, and the shipper’s Internal
Revenue Service number or Social Se-
curity number, must be reported on the
form.

(2) If a specific exemption applies to
the shipper, the shipper should list the
appropriate exemption code. The spe-
cific exemption codes are listed in the
directions for ENG Form 3925.

(3) Refer to 19 CFR part 24 for de-
tailed information on exemptions and
ports subject to the Harbor Mainte-
nance Tax.

(ii) Annual Reports. Annually an in-
ventory of vessels available for com-
mercial carriage of domestic commerce
and vessel characteristics must be filed
on ENG Forms 3931 and 3932.

(iii) Transaction Reports. The sale,
charter, or lease of vessels to other
companies must also be reported to as-
sure that proper decisions are made re-
garding each company’s duty for re-
porting vessel movements during the
year. In the absence of notification of
the transaction, the former company of
record remains responsible until proper
notice is received by the Corps.

(iv) Reports to Lockmasters and
Canal Operators. Masters of self-pro-
pelled non-recreational vessels which
pass through locks and canals operated
by the Army Corps of Engineers will
provide the data specified on ENG
Forms 3102b, 3102c, and/or 3102d to the
lockmaster, canal operator, or his des-
ignated representative in the manner
and detail dictated.

(c) Penalties for Noncompliance. The
following penalties for noncompliance
can be assessed for offenses and viola-
tions.

(1) Criminal Penalties. Every person
or persons violating the provisions of
this regulation shall, for each and
every offenses, be liable to a fine of not
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more than $5,000, or imprisonment not
exceeding two months, to be enforced
in any district court in the United
States within whose territorial juris-
diction such offense may have been
committed.

(2) Civil Penalties. In addition, any
person or entity that fails to provide
timely, accurate, and complete state-
ments or reports required to be sub-
mitted by this regulation may also be
assessed a civil penalty of up to $2,500
per violation under 33 U.S.C. 555, as
amended.

(3) Denial of Passage. In addition to
these fines, penalties, and
imprisonments, the Ilockmaster or
canal operator can refuse to allow ves-
sel passage.

(d) Enforcement Policy. Every means
at the disposal of the Army Corps of
Engineers will be utilized to monitor
and enforce these regulations.

(1) To identify vessel operating com-
panies that should be reporting water-
borne commerce data, The Corps will
make use of, but is not limited to, the
following sources.

(i) Data on purchase and sale of ves-
sels.

(ii) U.S. Coast Guard vessel
mentation and reports.

(iii) Data collected at Locks, Canals,
and other facilities operated by the
Corps.

(iv) Data provided by terminals on
ENG Form 3926.

(v) Data provided by the other Fed-
eral agencies including the Internal
Revenue Service, Customs Service,
Maritime Administration, Department
of Transportation, and Department of
Commerce.

(vi) Data provided by ports, local fa-
cilities, and State or local govern-
ments.

(vii) Data from trade journals and
publications.

(viii) Site visits and inspections.

(2) Notice of Violation. Once a report-
ing violation is determined to have oc-
curred, the Chief of the Waterborne
Commerce Statistics Center will notify
the responsible party and allow 30 days
for the reports to be filed after the
fact. If the reports are not filed within
this 30-day notice period, then appro-
priate civil or criminal actions will be
undertaken by the Army Corps of Engi-

docu-
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neers, including the proposal of civil or
criminal penalties for noncompliance.
Typical cases for criminal or civil ac-
tion include, but are not limited to,
those violations which are willful, re-
peated, or have a substantial impact in
the opinion of the Chief of the Water-
borne Commerce Statistics Center.

(3) Administrative Assessment of
Civil Penalties. Civil penalties may be
assessed in the following manner.

(i) Authorization. If the Chief of the
Waterborne Commerce Statistics Cen-
ter finds that a person or entity has
failed to comply with any of the provi-
sions specified herein, he is authorized
to assess a civil penalty in accordance
with the Class | penalty provisions of
33 CFR part 326. Provided, however,
that the procedures in 33 CFR part 326
specifically implementing the Clean
Water Act (33 U.S.C. 1319(g)(4)), public
notice, comment period, and state co-
ordination, shall not apply.

(ii) Initiation. The Chief of the Wa-
terborne Commerce Statistics Center
will prepare and process a proposed
civil penalty order which shall state
the amount of the penalty to be as-
sessed, describe by reasonable speci-
ficity the nature of the violation, and
indicate the applicable provisions of 33
CFR part 326.

(iii) Hearing Requests. Recipients of
a proposed civil penalty order may file
a written request for a hearing or other
proceeding. This request shall be as
specified in 33 CFR part 326 and shall
be addressed to the Director of the
Water Resources Support Center, Casey
Building, Fort Belvoir, Virginia 22060-
5586, who will provide the requesting
person or entity with a reasonable op-
portunity to present evidence regard-
ing the issuance, modification, or rev-
ocation of the proposed order. There-
after, the Director of the Water Re-
sources Center shall issue a final order.

(4) Additional Remedies. Appropriate
cases may also be referred to the local
U.S. Attorney for prosecution, penalty
collection, injunctive, and other relief
by the Chief of the Waterborne Com-
merce Statistics Center.

[56 FR 13765, Apr. 4, 1991]

106



Corps of Engineers, Dept. of the Army, DoD

PART 208—FLOOD CONTROL
REGULATIONS

Sec.

208.10 Local flood protection works; mainte-
nance and operation of structures and fa-
cilities.

208.11 Regulations for use of storage allo-
cated for flood control or navigation and/
or project operation at reservoirs subject
to prescription of rules and regulations
by the Secretary of the Army in the in-
terest of flood control and navigation.

208.19 Marshall Ford Dam and Reservoir
(Mansfield Dam and Lake Travis), Colo-
rado River, Tex.

208.22 Twin Buttes Dam and Reservoir, Mid-
dle and South Concho Rivers, Tex.

208.25 Pensacola Dam and Reservoir, Grand
(Neosho) River, Okla.

208.26 Altus Dam and Reservoir, North Fork
Red River, Okla.

208.27 Fort Cobb Dam and Reservoir, Pond
(Cobb) Creek, Oklahoma.

208.28 Foss Dam and Reservoir,
River, Oklahoma.

208.29 Arbuckle Dam and Lake of the Ar-
buckles, Rock Creek, Okla.

208.32 Sanford Dam and Lake Meredith, Ca-
nadian River, Tex.

208.33 Cheney Dam and Reservoir,
Fork of Ninnescah River, Kans.
208.34 Norman Dam and Lake Thunderbird,

Little River, Okla.

208.82 Hetch Hetchy, Cherry Valley,

Don Pedro Dams and Reservoirs.

AUTHORITY: Sec. 7, 58 Stat. 890; 33 U.S.C.
709.

Washita

North

and

§208.10 Local flood protection works;
maintenance and operation of
structures and facilities.

(a) General. (1) The structures and fa-
cilities constructed by the United
States for local flood protection shall
be continuously maintained in such a
manner and operated at such times and
for such periods as may be necessary to
obtain the maximum benefits.

(2) The State, political subdivision
thereof, or other responsible local
agency, which furnished assurance that
it will maintain and operate flood con-
trol works in accordance with regula-
tions prescribed by the Secretary of
the Army, as required by law, shall ap-
point a permanent committee con-
sisting of or headed by an official here-
inafter called the ‘‘Superintendent,”
who shall be responsible for the devel-
opment and maintenance of, and di-
rectly in charge of, an organization re-
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sponsible for the efficient operation
and maintenance of all of the struc-
tures and facilities during flood periods
and for continuous inspection and
maintenance of the project works dur-
ing periods of low water, all without
cost to the United States.

(3) A reserve supply of materials
needed during a flood emergency shall
be kept on hand at all times.

(4) No encroachment or trespass
which will adversely affect the effi-
cient operation or maintenance of the
project works shall be permitted upon
the rights-of-way for the protective fa-
cilities.

(5) No improvement shall be passed
over, under, or through the walls, lev-
ees, improved channels or floodways,
nor shall any excavation or construc-
tion be permitted within the limits of
the project right-of-way, nor shall any
change be made in any feature of the
works without prior determination by
the District Engineer of the Depart-
ment of the Army or his authorized
representative that such improvement,
excavation, construction, or alteration
will not adversely affect the func-
tioning of the protective facilities.
Such improvements or alterations as
may be found to be desirable and per-
missible under the above determina-
tion shall be constructed in accordance
with standard engineering practice.
Advice regarding the effect of proposed
improvements or alterations on the
functioning of the project and informa-
tion concerning methods of construc-
tion acceptable under standard engi-
neering practice shall be obtained from
the District Engineer or, if otherwise
obtained, shall be submitted for his ap-
proval. Drawings or prints showing
such improvements or alterations as fi-
nally constructed shall be furnished
the District Engineer after completion
of the work.

(6) It shall be the duty of the super-
intendent to submit a semiannual re-
port to the District Engineer covering
inspection, maintenance, and operation
of the protective works.

(7) The District Engineer or his au-
thorized representatives shall have ac-
cess at all times to all portions of the
protective works.
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(8) Maintenance measures or repairs
which the District Engineer deems nec-
essary shall be promptly taken or
made.

(9) Appropriate measures shall be
taken by local authorities to insure
that the activities of all local organiza-
tions operating public or private facili-
ties connected with the protective
works are coordinated with those of
the Superintendent’s organization dur-
ing flood periods.

(10) The Department of the Army will
furnish local interests with an Oper-
ation and Maintenance Manual for
each completed project, or separate
useful part thereof, to assist them in
carrying out their obligations under
this part.

(b) Levees—(1) Maintenance. The Su-
perintendent shall provide at all times
such maintenance as may be required
to insure serviceability of the struc-
tures in time of flood. Measures shall
be taken to promote the growth of sod,
exterminate burrowing animals, and to
provide for routine mowing of the grass
and weeds, removal of wild growth and
drift deposits, and repair of damage
caused by erosion or other forces.
Where practicable, measures shall be
taken to retard bank erosion by plant-
ing of willows or other suitable growth
on areas riverward of the levees. Peri-
odic inspections shall be made by the
Superintendent to insure that the
above maintenance measures are being
effectively carried out and, further, to
be certain that:

(i) No unusual settlement, sloughing,
or material loss of grade or levee cross
section has taken place;

(if) No caving has occurred on either
the land side or the river side of the
levee which might affect the stability
of the levee section;

(iii) No seepage, saturated areas, or
sand boils are occurring;

(iv) Toe drainage systems and pres-
sure relief wells are in good working
condition, and that such facilities are
not becoming clogged;

(v) Drains through the levees and
gates on said drains are in good work-
ing condition;

(vi) No revetment work or riprap has
been displaced, washed out, or re-
moved;
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(vii) No action is being taken, such as
burning grass and weeds during inap-
propriate seasons, which will retard or
destroy the growth of sod;

(viii) Access roads to and on the levee
are being properly maintained;

(ix) Cattle guards and gates are in
good condition;

(X) Crown of levee is shaped so as to
drain readily, and roadway thereon, if
any, is well shaped and maintained;

(xi) There is no unauthorized grazing
or vehicular traffic on the levees;

(xii) Encroachments are not being
made on the levee right-of-way which
might endanger the structure or hinder
its proper and efficient functioning
during times of emergency.

Such inspections shall be made imme-
diately prior to the beginning of the
flood season; immediately following
each major high water period, and oth-
erwise at intervals not exceeding 90
days, and such intermediate times as
may be necessary to insure the best
possible care of the levee. Immediate
steps will be taken to correct dan-
gerous conditions disclosed by such in-
spections. Regular maintenance repair
measures shall be accomplished during
the appropriate season as scheduled by
the Superintendent.

(2) Operation. During flood periods
the levee shall be patrolled continu-
ously to locate possible sand boils or
unusual wetness of the landward slope
and to be certain that:

(i) There are no indications of slides
or sloughs developing;

(if) Wave wash or scouring action is
not occurring;

(iii) No low reaches of leave exist
which may be overtopped;

(iv) No other conditions exist which
might endanger the structure.

Appropriate advance measures will be
taken to insure the availability of ade-
quate labor and materials to meet all
contingencies. Immediate steps will be
taken to control any condition which
endangers the levee and to repair the
damaged section.

(¢) Flood walls—(1) Maintenance. Peri-
odic inspections shall be made by the
Superintendent to be certain that:

(i) No seepage, saturated areas, or
sand boils are occurring;
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(ii) No undue settlement has occurred
which affects the stability of the wall
or its water tightness;

(iii) No trees exist, the roots of which
might extend under the wall and offer
accelerated seepage paths;

(iv) The concrete has not undergone
cracking, chipping, or breaking to an
extent which might affect the stability
of the wall or its water tightness;

(v) There are no encroachments upon
the right-of-way which might endanger
the structure or hinder its functioning
in time of flood;

(vi) Care is being exercised to prevent
accumulation of trash and debris adja-
cent to walls, and to insure that no
fires are being built near them;

(vii) No bank caving conditions exist
riverward of the wall which might en-
danger its stability;

(viii) Toe drainage systems and pres-
sure relief wells are in good working
condition, and that such facilities are
not becoming clogged.

Such inspections shall be made imme-
diately prior to the beginning of the
flood season, immediately following
each major high water period, and oth-
erwise at intervals not exceeding 90
days. Measures to eliminate encroach-
ments and effect repairs found nec-
essary by such inspections shall be un-
dertaken immediately. All repairs
shall be accomplished by methods ac-
ceptable in standard engineering prac-
tice.

(2) Operation. Continuous patrol of
the wall shall be maintained during
flood periods to locate possible leakage
at monolith joints or seepage under-
neath the wall. Floating plant or boats
will not be allowed to lie against or tie
up to the wall. Should it become nec-
essary during a flood emergency to
pass anchor cables over the wall, ade-
quate measures shall be taken to pro-
tect the concrete and construction
joints. Immediate steps shall be taken
to correct any condition which endan-
gers the stability of the wall.

(d) Drainage structures—(1) Mainte-
nance. Adequate measures shall be
taken to insure that inlet and outlet
channels are kept open and that trash,
drift, or debris is not allowed to accu-
mulate near drainage structures. Flap
gates and manually operated gates and
valves on drainage structures shall be
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examined, oiled, and trial operated at
least once every 90 days. Where drain-
age structures are provided with stop
log or other emergency closures, the
condition of the equipment and its
housing shall be inspected regularly
and a trial installation of the emer-
gency closure shall be made at least
once each year. Periodic inspections
shall be made by the Superintendent to
be certain that:

(i) Pipes, gates, operating mecha-
nism, riprap, and headwalls are in good
condition;

(ii) Inlet and outlet channels are
open;

(iii) Care is being exercised to pre-
vent the accumulation of trash and de-
bris near the structures and that no
fires are being built near bituminous
coated pipes;

(iv) Erosion is not occurring adjacent
to the structure which might endanger
its water tightness or stability.

Immediate steps will be taken to repair
damage, replace missing or broken
parts, or remedy adverse conditions
disclosed by such inspections.

(2) Operation. Whenever high water
conditions impend, all gates will be in-
spected a short time before water
reaches the invert of the pipe and any
object which might prevent closure of
the gate shall be removed. Automatic
gates shall be closely observed until it
has been ascertained that they are se-
curely closed. Manually operated gates
and valves shall be closed as necessary
to prevent inflow of flood water. All
drainage structures in levees shall be
inspected frequently during floods to
ascertain whether seepage is taking
place along the lines of their contact
with the embankment. Immediate
steps shall be taken to correct any ad-
verse condition.

(e) Closure structures—(1) Mainte-
nance. Closure structures for traffic
openings shall be inspected by the Su-
perintendent every 90 days to be cer-
tain that:

(i) No parts are missing;

(ii) Metal parts are adequately cov-
ered with paint;

(iii) All movable parts are in satisfac-
tory working order;

(iv) Proper closure can be made
promptly when necessary;
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(v) Sufficient materials are on hand

for the erection of sand bag closures
and that the location of such materials
will be readily accessible in times of
emergency.
Tools and parts shall not be removed
for other use. Trial erections of one or
more closure structures shall be made
once each year, alternating the struc-
tures chosen so that each gate will be
erected at least once in each 3-year pe-
riod. Trial erection of all closure struc-
tures shall be made whenever a change
is made in key operating personnel.
Where railroad operation makes trial
erection of a closure structure infeasi-
ble, rigorous inspection and drill of op-
erating personnel may be substituted
therefor. Trial erection of sand bag clo-
sures is not required. Closure materials
will be carefully checked prior to and
following flood periods, and damaged
or missing parts shall be repaired or re-
placed immediately.

(2) Operation. Erection of each mov-
able closure shall be started in suffi-
cient time to permit completion before
flood waters reach the top of the struc-
ture sill. Information regarding the
proper method of erecting each indi-
vidual closure structure, together with
an estimate of the time required by an
experienced crew to complete its erec-
tion will be given in the Operation and
Maintenance Manual which will be fur-
nished local interests upon completion
of the project. Closure structures will
be inspected frequently during flood
periods to ascertain that no undue
leakage is occurring and that drains
provided to care for ordinary leakage
are functioning properly. Boats or
floating plant shall not be allowed to
tie up to closure structures or to dis-
charge passengers or cargo over them.

(f) Pumping plants—(1) Maintenance.
Pumping plants shall be inspected by
the Superintendent at intervals not to
exceed 30 days during flood seasons and
90 days during off-flood seasons to in-
sure that all equipment is in order for
instant use. At regular intervals, prop-
er measures shall be taken to provide
for cleaning plant, buildings, and
equipment, repainting as necessary,
and lubricating all machinery. Ade-
quate supplies of lubricants for all
types of machines, fuel for gasoline or
diesel powered equipment, and flash
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lights or lanterns for emergency light-
ing shall be kept on hand at all times.
Telephone service shall be maintained
at pumping plants. All equipment, in-
cluding switch gear, transformers, mo-
tors, pumps, valves, and gates shall be
trial operated and checked at least
once every 90 days. Megger tests of all
insulation shall be made whenever wir-
ing has been subjected to undue damp-
ness and otherwise at intervals not to
exceed one year. A record shall be kept
showing the results of such tests. Wir-
ing disclosed to be in an unsatisfactory
condition by such tests shall be
brought to a satisfactory condition or
shall be promptly replaced. Diesel and
gasoline engines shall be started at
such intervals and allowed to run for
such length of time as may be nec-
essary to insure their serviceability in
times of emergency. Only skilled elec-
tricians and mechanics shall be em-
ployed on tests and repairs. Operating
personnel for the plant shall be present
during tests. Any equipment removed
from the station for repair or replace-
ment shall be returned or replaced as
soon as practicable and shall be trial
operated after reinstallation. Repairs
requiring removal of equipment from
the plant shall be made during off-flood
seasons insofar as practicable.

(2) Operation. Competent operators
shall be on duty at pumping plants
whenever it appears that necessity for
pump operation is imminent. The oper-
ator shall thoroughly inspect, trial op-
erate, and place in readiness all plant
equipment. The operator shall be fa-
miliar with the equipment manufactur-
ers’ instructions and drawings and with
the ““Operating Instructions’ for each
station. The equipment shall be oper-
ated in accordance with the above-
mentioned ‘“‘Operating Instructions”
and care shall be exercised that proper
lubrication is being supplied all equip-
ment, and that no overheating, undue
vibration or noise is occurring. Imme-
diately upon final recession of flood
waters, the pumping station shall be
thoroughly cleaned, pump house sumps
flushed, and equipment thoroughly in-
spected, oiled and greased. A record or
log of pumping plant operation shall be
kept for each station, a copy of which
shall be furnished the District Engi-
neer following each flood.
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(g) Channels and floodways—(1) Main-
tenance. Periodic inspections of im-
proved channels and floodways shall be
made by the Superintendent to be cer-
tain that:

(i) The channel or floodway is clear
of debris, weeds, and wild growth;

(ii) The channel or floodway is not
being restricted by the depositing of
waste materials, building of unauthor-
ized structures or other encroach-
ments;

(iii) The capacity of the channel or
floodway is not being reduced by the
formation of shoals;

(iv) Banks are not being damaged by
rain or wave wash, and that no slough-
ing of banks has occurred;

(v) Riprap sections and deflection
dikes and walls are in good condition,;

(vi) Approach and egress channels ad-
jacent to the improved channel or
floodway are sufficiently clear of ob-
structions and debris to permit proper
functioning of the project works.

Such inspections shall be made prior to
the beginning of the flood season and
otherwise at intervals not to exceed 90
days. Immediate steps will be taken to
remedy any adverse conditions dis-
closed by such inspections. Measures
will be taken by the Superintendent to
promote the growth of grass on bank
slopes and earth deflection dikes. The
Superintendent shall provide for peri-
odic repair and cleaning of debris ba-
sins, check dams, and related struc-
tures as may be necessary.

(2) Operation. Both banks of the chan-
nel shall be patrolled during periods of
high water, and measures shall be
taken to protect those reaches being
attacked by the current or by wave
wash. Appropriate measures shall be
taken to prevent the formation of jams
of ice or debris. Large objects which be-
come lodged against the bank shall be
removed. The improved channel or
floodway shall be thoroughly inspected
immediately following each major high
water period. As soon as practicable
thereafter, all snags and other debris
shall be removed and all damage to
banks, riprap, deflection dikes and
walls, drainage outlets, or other flood
control structures repaired.

(h) Miscellaneous facilities—(1) Mainte-
nance. Miscellaneous structures and fa-
cilities constructed as a part of the
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protective works and other structures
and facilities which function as a part
of, or affect the efficient functioning of
the protective works, shall be periodi-
cally inspected by the Superintendent
and appropriate maintenance measures
taken. Damaged or unserviceable parts
shall be repaired or replaced without
delay. Areas used for ponding in con-
nection with pumping plants or for
temporary storage of interior run-off
during flood periods shall not be al-
lowed to become filled with silt, debris,
or dumped material. The Super-
intendent shall take proper steps to
prevent restriction of bridge openings
and, where practicable, shall provide
for temporary raising during floods of
bridges which restrict channel capac-
ities during high flows.

(2) Operation. Miscellaneous facilities
shall be operated to prevent or reduce
flooding during periods of high water.
Those facilities constructed as a part
of the protective works shall not be
used for purposes other than flood pro-
tection without approval of the Dis-
trict Engineer unless designed therefor.

(Sec. 3, 49 Stat. 1571, as amended; 33 U.S.C.
701c)

[9 FR 9999, Aug. 17, 1944; 9 FR 10203, Aug. 22,
1944]

§208.11 Regulations for use of storage
allocated for flood control or navi-
gation and/or project operation at
reservoirs subject to prescription of
rules and regulations by the Sec-
retary of the Army in the interest of
flood control and navigation.

(@) Purpose. This regulation pre-
scribes the responsibilities and general
procedures for regulating reservoir
projects capable of regulation for flood
control or navigation and the use of
storage allocated for such purposes and
provided on the basis of flood control
and navigation, except projects owned
and operated by the Corps of Engi-
neers; the International Boundary and
Water Commission, United States and
Mexico; and those under the jurisdic-
tion of the International Joint Com-
mission, United States, and Canada,
and the Columbia River Treaty. The in-
tent of this regulation is to establish
an understanding between project own-
ers, operating agencies, and the Corps
of Engineers.
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(b) Responsibilities. The basic respon-
sibilities of the Corps of Engineers re-
garding project operation are set out in
the cited authority and described in
the following paragraphs:

(1) Section 7 of the Flood Control Act
of 1944 (58 Stat. 890, 33 U.S.C. 709) di-
rects the Secretary of the Army to pre-
scribe regulations for flood control and
navigation in the following manner:

Hereafter, it shall be the duty of the Sec-
retary of War to prescribe regulations for the
use of storage allocated for flood control or
navigation at all reservoirs constructed
wholly or in part with Federal funds pro-
vided on the basis of such purposes, and the
operation of any such project shall be in ac-
cordance with such regulations: Provided,
That this section shall not apply to the Ten-
nessee Valley Authority, except that in case
of danger from floods on the lower Ohio and
Mississippi Rivers the Tennessee Valley Au-
thority is directed to regulate the release of
water from the Tennessee River into the
Ohio River in accordance with such instruc-
tions as may be issued by the War Depart-
ment.

(2) Section 9 of Public Law 436-83d
Congress (68 Stat. 303) provides for the
development of the Coosa River, Ala-
bama and Georgia, and directs the Sec-
retary of the Army to prescribe rules
and regulations for project operation in
the interest of flood control and navi-
gation as follows:

The operation and maintenance of the
dams shall be subject to reasonable rules and
regulations of the Secretary of the Army in
the interest of flood control and navigation.

NoTE: This Regulation will also be applica-
ble to dam and reservoir projects operated
under provisions of future legislative acts
wherein the Secretary of the Army is di-
rected to prescribe rules and regulations in
the interest of flood control and navigation.
The Chief of Engineers, U.S. Army Corps of
Engineers, is designated the duly authorized
representative of the Secretary of the Army
to exercise the authority set out in the Con-
gressional Acts. This Regulation will nor-
mally be implemented by letters of under-
standing between the Corps of Engineers and
project owner and will incorporate the provi-
sions of such letters of understanding prior
to the time construction renders the project
capable of significant impoundment of
water. A water control agreement signed by
both parties will follow when deliberate im-
poundment first begins or at such time as
the responsibilities of any Corps-owned
projects may be transferred to another enti-
ty. Promulgation of this Regulation for a
given project will occur at such time as the
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name of the project appears in the FEDERAL
REGISTER in accordance with the require-
ments of paragraph 6k. When agreement on a
water control plan cannot be reached be-
tween the Corps and the project owner after
coordination with all interested parties, the
project name will be entered in the FEDERAL
REGISTER and the Corps of Engineers plan
will be the official water control plan until
such time as differences can be resolved.

(3) Federal Energy Regulatory Com-
mission (FERC), formerly Federal
Power Commission (FPC), Licenses.

(i) Responsibilities of the Secretary
of the Army and/or the Chief of Engi-
neers in FERC licensing actions are set
forth in reference 3c above and perti-
nent sections are cited herein. The
Commission may further stipulate as a
licensing condition, that a licensee
enter into an agreement with the De-
partment of the Army providing for op-
eration of the project during flood
times, in accordance with rules and
regulations prescribed by the Secretary
of the Army.

(A) Section 4(e) of the Federal Power
Act requires approval by the Chief of
Engineers and the Secretary of the
Army of plans of dams or other struc-
tures affecting the navigable capacity
of any navigable waters of the United
States, prior to issuance of a license by
the Commission as follows:

The Commission is hereby authorized and
empowered to issue licenses to citizens * * *
for the purpose of constructing, operating
and maintaining dams, water conduits, res-
ervoirs, powerhouses, transmission lines, or
other project works necessary or convenient
for the development and improvement of
navigation and for the development, trans-
mission, and utilization of power across,
along, from or in any of the streams or other
bodies of water over which Congress has ju-
risdiction * * * Provided further, That no li-
cense affecting the navigable capacity of any
navigable waters of the United States shall
be issued until the plans of the dam or other
structures affecting navigation have been ap-
proved by the Chief of Engineers and the
Secretary of the Army.

(B) Sections 10(a) and 10(c) of the
Federal Power Act specify conditions
of project licenses including the fol-
lowing:

(1) Section 10(a). ““That the project
adopted * * * shall be such as in the
judgment of the Commission will be
best adapted to a comprehensive plan
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for improving or developing a water-
way or waterways for the use or benefit
of interstate or foreign commerce, for
the improvement and utilization of wa-
terpower development, and for other
beneficial public uses * * *.”’

(2) Section 10(c). ““That the licensee
shall * * * so maintain and operate
said works as not to impair navigation,
and shall conform to such rules and
regulations as the Commission may
from time to time prescribe for the
protection of life, health, and property
* * x 77

(C) Section 18 of the Federal Power
Act directs the operation of any navi-
gation facilities built under the provi-
sion of that Act, be controlled by rules
and regulations prescribed by the Sec-
retary of the Army as follows:

The operation of any navigation facilities
which may be constructed as part of or in
connection with any dam or diversion struc-
ture built under the provisions of this Act,
whether at the expense of a licensee here-
under or of the United States, shall at all
times be controlled by such reasonable rules
and regulations in the interest of navigation;
including the control of the pool caused by
such dam or diversion structure as may be
made from time to time by the Secretary of
the Army, * * *,

(ii) Federal Power Commission Order
No. 540 issued October 31, 1975, and pub-
lished November 7, 1975 (40 FR 51998),
amending §2.9 of the Commission’s
General Policy and Interpretations pre-
scribed Standardized Conditions
(Forms) for Inclusion in Preliminary
Permits and Licenses Issued Under
part | of the Federal Power Act. As an
example, Article 12 of Standard Form
L-3, titled: “Terms and Conditions of
License for Constructed Major Projects
Affecting Navigable Waters of the
United States,” sets forth the Commis-
sion’s interpretation of appropriate
sections of the Act, which deal with
navigation aspects, and attendant re-
sponsibilities of the Secretary of the
Army in licensing actions as follows:

The United States specifically retains and
safeguards the right to use water in such
amount, to be determined by the Secretary
of the Army, as may be necessary for the
purposes of navigation on the navigable wa-
terway affected; and the operations of the
Licensee, so far as they affect the use, stor-
age and discharge from storage of waters af-
fected by the license, shall at all times be
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controlled by such reasonable rules and regu-
lations as the Secretary of the Army may
prescribe in the interest of navigation, and
as the Commission may prescribe for the
protection of life, health, and property, * * *
and the Licensee shall release water from
the project reservoir at such rate * * * as the
Secretary of the Army may prescribe in the
interest of navigation, or as the Commission
may prescribe for the other purposes herein-
before mentioned.

(c) Scope and terminology. This regula-
tion applies to Federal authorized flood
control and/or navigation storage
projects, and to non-Federal projects
which require the Secretary of the
Army to prescribe regulations as a con-
dition of the license, permit or legisla-
tion, during the planning, design and
construction phases, and throughout
the life of the project. In compliance
with the authority cited above, this
regulation defines certain activities
and responsibilities concerning water
control management throughout the
Nation in the interest of flood control
and navigation. In carrying out the
conditions of this regulation, the
owner and/or operating agency will
comply with applicable provisions of
Pub. L. 85-624, the Fish and Wildlife
Coordination Act of 1958, and Pub. L.
92-500, the Federal Water Pollution
Control Act Amendments of 1972. This
regulation does not apply to local flood
protection works governed by §208.10,
or to navigation facilities and associ-
ated structures which are otherwise
covered by part 207 (Navigation Regu-
lations) of title 33 of the code. Small
reservoirs, containing less than 12,500
acre-feet of flood control or navigation
storage, may be excluded from this reg-
ulation and covered under §208.10, un-
less specifically required by law or con-
ditions of the license or permit.

(1) The terms reservoir and project as
used herein include all water resource
impoundment projects constructed or
modified, including natural lakes, that
are subject to this regulation.

(2) The term project owner refers to
the entity responsible for maintenance,
physical operation, and safety of the
project, and for carrying out the water
control plan in the interest of flood
control and/or navigation as prescribed
by the Corps of Engineers. Special ar-
rangements may be made by the
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project owner for ‘“‘operating agencies’’
to perform these tasks.

(3) The term letter of understanding as
used herein includes statements which
consummate this regulation for any
given project and define the general
provisions or conditions of the local
sponsor, or owner, cooperation agreed
to in the authorizing legislative docu-
ment, and the requirements for compli-
ance with section 7 of the 1944 Flood
Control Act, the Federal Power Act or
other special congressional act. This
information will be specified in the
water control plan and manual. The
letter of understanding will be signed
by a duly authorized representative of
the Chief of Engineers and the project
owner. A ‘‘field working agreement”’
may be substituted for a letter of un-
derstanding, provided that the speci-
fied minimum requirements of the lat-
ter, as stated above, are met.

(4) The term water control agreement
refers to a compliation of water control
criteria, guidelines, diagrams, release
schedules, rule curves and specifica-
tions that basically govern the use of
reservoir storage space allocated for
flood control or navigation and/or re-
lease functions of a water control
project for these purposes. In general,
they indicate controlling or limiting
rates of discharge and storage space re-
quired for flood control and/or naviga-
tion, based on the runoff potential dur-
ing various seasons of the year.

(5) For the purpose of this regulation,
the term water control plan is limited to
the plan of regulation for a water re-
sources project in the interest of flood
control and/or navigation. The water
control plan must conform with pro-
posed allocations of storage capacity
and downstream conditions or other re-
quirements to meet all functional ob-
jectives of the particular project, act-
ing separately or in combination with
other projects in a system.

(6) The term real-time denotes the
processing of current information or
data in a sufficiently timely manner to
influence a physicial response in the
system being monitored and con-
trolled. As used herein the term con-
notes * * * the analyses for and execu-
tion of water control decisions for both
minor and major flood events and for
navigation, based on prevailing
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hydrometeorological and other condi-
tions and constraints, to achieve effi-
cient management of water resource
systems.

(d) Procedures—(1) Conditions during
project formulation. During the planning
and design phases, the project owner
should consult with the Corps of Engi-
neers regarding the quantity and value
of space to reserve in the reservoir for
flood control and/or navigation pur-
poses, and for utilization of the space,
and other requirements of the license,
permit or conditions of the law. Rel-
evant matters that bear upon flood

control and navigation accomplish-
ment include: Runoff potential, res-
ervoir discharge capability, down-
stream channel characteristics,

hydrometeorological data collection,
flood hazard, flood damage characteris-
tics, real estate acquisition for flowage
requirements (fee and easement), and
resources required to carry out the
water control plan. Advice may also be
sought on determination of and regula-
tion for the probable maximum or
other design flood under consideration
by the project owner to establish the
quantity of surcharge storage space,
and freeboard elevation of top of dam
or embankment for safety of the
project.

(2) Corps of Engineers involvement. If
the project owner is responsible for
real-time implemenetation of the
water control plan, consultation and
assistance will be provided by the
Corps of Engineers when appropriate
and to the extent possible. During any
emergency that affects flood control
and/or navigation, the Corps of Engi-
neers may temporarily prescribe regu-
lation of flood control or navigation
storage space on a day-to-day (real-
time) basis without request of the proj-
ect owner. Appropriate consideration
will be given for other authorized
project functions. Upon refusal of the
project owner to comply with regula-
tions prescribed by the Corps of Engi-
neers, a letter will be sent to the
project owner by the Chief of Engineers
or his duly authorized representative
describing the reason for the regula-
tions prescribed, events that have tran-
spired, and notification that the
project owner is in violation of the
Code of Federal Regulations. Should an
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impasse arise, Iin that the project
owner or the designated operating enti-
ty persists in noncompliance with reg-
ulations prescribed by the Corps of En-
gineers, measures may be taken to as-
sure compliance.

(3) Corps of Engineers implementation
of real-time water control decisions. The
Corps of Engineers may prescribe the
continuing regulation of flood control
storage space for any project subject to
this regulation on a day-to-day (real-
time) basis. When this is the case, con-
sultation and assistance from the
project owner to the extent possible
will be expected. Special requests by
the project owner, or appropriate oper-
ating entity, are preferred before the
Corps of Engineers offers advice on
real-time regulation during surcharge
storage utilization.

(4) Water control plan and manual.
Prior to project completion, water con-
trol managers from the Corps of Engi-
neers will visit the project and the area
served by the project to become famil-
iar with the water control facilities,
and to insure sound formulation of the
water control plan. The formal plan of
regulation for flood control and/or
navigation, referred to herein as the
water control plan, will be developed
and documented in a water control
manual prepared by the Corps of Engi-
neers. Development of the manual will
be coordinated with the project owner
to obtain the necessary pertinent infor-
mation, and to insure compatibility
with other project purposes and with
surcharge regulation. Major topics in
the manual will include: Authorization
and description of the project,
hydrometeorology, data collection and
communication networks, hydrologic
forecasting, the water control plan,
and water resource management func-
tions, including responsibilities and co-
ordination for water control decision-
making. Special instructions to the
dam tender or reservoir manager on
data collection, reporting to higher
Federal authority, and on procedures
to be followed in the event of a commu-
nication outage under emergency con-
ditions, will be prepared as an exhibit
in the manual. Other exhibits will in-
clude copies of this regulation, letters
of understanding consummating this
regulation, and the water control
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agreements. After approval by the
Chief of Engineers or his duly author-
ized representative, the manual will be
furnished the project owner.

(5) Water control agreement. (i) A
water control diagram (graphical) will
be prepared by the Corps of Engineers
for each project having variable space
reservation for flood control and/or
navigation during the year; e.g., vari-
able seasonal storage, joint-use space,
or other rule curve designation. Res-
ervoir inflow parameters will be in-
cluded on the diagrams when appro-
priate. Concise notes will be included
on the diagrams prescribing the use of
storage space in terms of release sched-
ules, runoff, nondamaging or other con-
trolling flow rates downstream of the
damsite, and other major factors as ap-
propriate. A water control release
schedule will be prepared in tabular
form for projects that do not have vari-
able space reservation for flood control
and/or navigation. The water control
diagram or release schedule will be
signed by a duly authorized representa-
tive of the Chief of Engineers, the
project owner, and the designated oper-
ating agency, and will be used as the
basis for carrying out this regulation.
Each diagram or schedule will contain
a reference to this regulation.

(i) When deemed necessary by the
Corps of Engineers, information given
on the water control diagram or re-
lease schedule will be supplemented by
appropriate text to assure mutual un-
derstanding on certain details or other
important aspects of the water control
plan not covered in this regulation, on
the water control diagram or in the re-
lease schedule. This material will in-
clude clarification of any aspects that
might otherwise result in unsatisfac-
tory project performance in the inter-
est of flood contol and/or navigation.
Supplementation of the agreement will
be necessary for each project where the
Corps of Engineers exercises the discre-
tionary authority to prescribe the
flood control regulation on a day-to-
day (real-time) basis. The agreement
will include delegation of the responsi-
bility. The document should also cite,
as appropriate, section 7 of the 1944
Flood Control Act, the Federal Power
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Act and/or other congressional legisla-
tion authorizing construction an/or di-
recting operation of the project.

(iii) AIll flood control regulations
published in the FEDERAL REGISTER
under this section (part 208) of the code
prior to the date of this publication
which are listed in §208.11(e) are hereby
superseded.

(iv) Nothing in this regulation pro-
hibits the promulgation of specific reg-
ulations for a project in compliance
with the authorizing acts, when agree-
ment on acceptable regulations cannot
be reached between the Corps of Engi-
neers and the owner.

(6) Hydrometeorological instrumenta-
tion. The project owner will provide in-
strumentation in the vicinity of the
damsite and will provide communica-
tion equipment necessary to record and
transmit hydrometeorological and res-
ervoir data to all appropriate Federal
authorities on a real-time basis unless
there are extenuating circumstances or
are otherwise provided for as a condi-
tion of the license or permit. For those
projects where the owner retains re-
sponsibility for real-time implementa-
tion of the water control plan, the
owner will also provide or arrange for
the measurement and reporting of
hydrometeorological parameters re-
quired within and adjacent to the wa-
tershed and downstream of the
damsite, sufficient to regulate the
project for flood control and/or naviga-
tion in an efficient manner. When data
collection stations outside the imme-
diate vicinity of the damsite are re-
quired, and funds for installation, ob-
servation, and maintenance are not
available from other sources, the Corps
of Engineers may agree to share the
costs for such stations with the project
owner. Availability of funds and ur-
gency of data needs are factors which
will be considered in reaching decisions
on cost sharing.

(7) Project safety. The project owner is
responsible for the safety of the dam
and appurtenant facilities and for regu-
lation of the project during surcharge
storage utilization. Emphasis upon the
safety of the dam is especially impor-
tant in the event surcharge storage is
utilized, which results when the total
storage space reserved for flood control
is exceeded. Any assistance provided by
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the Corps of Engineers concerning sur-
charge regulation is to be utilized at
the discretion of the project owner, and
does not relieve the owner of the re-
sponsibility for safety of the project.

(8) Notification of the general public.
The Corps of Engineers and other inter-
ested Federal and State agencies, and
the project owner will jointly sponsor
public involvement activities, as ap-
propriate, to fully apprise the general
public of the water control plan. Public
meetings or other effective means of
notification and involvement will be
held, with the initial meeting being
conducted as early as practicable but
not later than the time the project
first becomes operational. Notice of
the initial public meeting shall be pub-
lished once a week for 3 consecutive
weeks in one or more newspapers of
general circulation published in each
county covered by the water control
plan. Such notice shall also be used
when appropriate to inform the public
of modifications in the water control
plan. If no newspaper is published in a
county, the notice shall be published in
one or more newspapers of general cir-
culation within that county. For the
purposes of this section a newspaper is
one qualified to publish public notices
under applicable State law. Notice
shall be given in the event significant
problems are anticipated or experi-
enced that will prevent carrying out
the approved water control plan or in
the event that an extreme water condi-
tion is expected that could produce se-
vere damage to property or loss of life.
The means for conveying this informa-
tion shall be commensurate with the
urgency of the situation. The water
control manual will be made available
for examination by the general public
upon request at the appropriate office
of the Corps of Engineers, project
owner or designated operating agency.

(9) Other generalized requirements for
flood control and navigation. (i) Storage
space in the reservoirs allocated for
flood control and navigation purposes
shall be kept available for those pur-
poses in accordance with the water
control agreement, and the plan of reg-
ulation in the water control manual.

(ii) Any water impounded in the flood
control space defined by the water con-
trol agreement shall be evacuated as
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rapidly as can be safely accomplished
without causing downstream flows to
exceed the controlling rates; i.e., re-
leases from reservoirs shall be re-
stricted insofar as practicable to quan-
tities which, in conjunction with un-
controlled runoff downstream of the
dam, will not cause water levels to ex-
ceed the controlling stages currently in
force. Although conflicts may arise
with other purposes, such as hydro-
power, the plan or regulation may re-
quire releases to be completely cur-
tailed in the interest of flood control or
safety of the project.

(iii) Nothing in the plan of regulation
for flood control shall be construed to
require or allow dangerously rapid
changes in magnitudes of releases. Re-
leases will be made in a manner con-
sistent with requirements for pro-
tecting the dam and reservoir from
major damage during passage of the
maximum design flood for the project.

(iv) The project owner shall monitor
current reservoir and hydro- meteoro-
logical conditions in and adjacent to
the watershed and downstream of the
damsite, as necessary. This and any
other pertinent information shall be
reported to the Corps of Engineers on a
timely basis, in accordance with stand-
ing instructions to the damtender or
other means requested by the Corps of
Engineers.

(v) In all cases where the project
owner retains responsibility for real-
time implementation of the water con-
trol plan, he shall make current deter-
minations of: Reservoir inflow, flood
control storage utilized, and scheduled
releases. He shall also determine stor-
age space and releases required to com-
ply with the water control plan pre-
scribed by the Corps of Engineers. The
owner shall report this information on
a timely basis as requested by the
Corps of Engineers.

(vi) The water control plan is subject
to temporary modification by the
Corps of Engineers if found necessary
in time of emergency. Requests for and
action on such modifications may be
made by the fastest means of commu-
nication available. The action taken
shall be confirmed in writing the same
day to the project owner and shall in-
clude justification for the action.

§208.11

(vii) The project owner may tempo-
rarily deviate from the water control
plan in the event an immediate short-
term departure is deemed necessary for
emergency reasons to protect the safe-
ty of the dam, or to avoid other serious
hazards. Such actions shall be imme-
diately reported by the fastest means
of communication available. Actions
shall be confirmed in writing the same
day to the Corps of Engineers and shall
include justification for the action.
Continuation of the deviation will re-
quire the express approval of the Chief
of Engineers, or his duly authorized
representative.

(viii) Advance approval of the Chief
of Engineers, or his duly authorized
representative, is required prior to any
deviation from the plan of regulation
prescribed or approved by the Corps of
Engineers in the interest of flood con-
trol and/or navigation, except in emer-
gency situations provided for in para-
graph (d)(9)(vii) of this section. When
conditions appear to warrant a pro-
longed deviation from the approved
plan, the project owner and the Corps
of Engineers will jointly investigate
and evaluate the proposed deviation to
insure that the overall integrity of the
plan would not be unduly com-
promised. Approval of prolonged devi-
ations will not be granted unless such
investigations and evaluations have
been conducted to the extent deemed
necessary by the Chief of Engineers, or
his designated representatives, to fully
substantiate the deviation.

(10) Revisions. The water control plan
and all associated documents will be
revised by the Corps of Engineers as
necessary, to reflect changed condi-
tions that come to bear upon flood con-
trol and navigation, e.g., reallocation
of reservoir storage space due to sedi-
mentation or transfer of storage space
to a neighboring project. Revision of
the water control plan, water control
agreement, water control diagram, or
release schedule requires approval of
the Chief of Engineers or his duly au-
thorized representative. Each such re-
vision shall be effective upon the date
specified in the approval. The original
(signed document) water control agree-
ment shall be kept on file in the re-
spective Office the Division Engineer,
Corps of Engineers, Department of the
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Army, located at division offices
throughout the continental USA. Cop-
ies of these agreements may be ob-
tained from the office of the project
owner, or from the office of the appro-
priate Division Engineer, Corps of En-
gineers.

(11) Federal Register. The following in-
formation for each project subject to
section 7 of the 1944 Flood Control Act
and other applicable congressional acts
shall be published in the FEDERAL REG-
ISTER prior to the time the projects be-
comes operational and prior to any sig-
nificant impoundment before project
completion or * * * at such time as the
responsibility for physical operation
and maintenance of the Corps of Engi-
neers owned projects is transferred to
another entity:

(i) Reservoir, dam, and lake names,

33 CFR Ch. Il (7-1-03 Edition)

(ii) Stream, county, and State cor-
responding to the damsite location,

(iii) The maximum current storage
space in acre-feet to be reserved exclu-
sively for flood control and/or naviga-
tion purposes, or any multiple-use
space (intermingled) when flood con-
trol or navigation is one of the pur-
poses, with corresponding elevations in
feet above mean sea level, and area in
acres, at the upper and lower limits of
said space,

(iv) The name of the project owner,
and

(v) Congressional legislation author-
izing the project for Federal participa-
tion.

(e) List of projects. The following ta-
bles, ““Pertinent Project Data—Section
208.11 Regulation,” show the pertinent
data for projects which are subject to
this regulation.
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LIST OF PROJECTS
[Non-Corps projects with Corps Regulation Requirements]

Elev limits feet

Area in acres

Project name 1 State County Stream1 Prolect2 Storage MS.L. Authorizing legis.3 | Proj. owner4
purpose 1000 AF Upper Lower
Upper Lower
Col. No. 1 2 3 4 5 6 7 8 9 10 11 12
Agency Valley Dam & Res ........ OR | Malheur ................ N Fork Malheur R | FICR ....... 60.0 3340.0 3263.0 1900 0| PL 68-292 ............. USBR.
Alpine Dam IL | Winnebago .. Keith Cr 0.6 796.0 760.0 52 0 | PWA Proj . Rkfd, IL.
Altus Dam & Res .. OK | Jackson N Fork Red R 19.6 1562.0 1559.0 6800 6260 | PL 761 .... USBR.
132.6 1559.0 | 1517.5P 6260 735
Anderson Ranch Dam & Res ... ID | Elmore ................. S Fk Boise R 423.2 4196.0 4039.6 4740 1150 | Act of 1939 53 Stat | USBR.
1187.
Arbuckle Dam & Res ..........cc..... OK | Murray .......ccceeeee Rock Cr ...cccovveeee 36.4 885.3 872.0 3130 2350 | PL594 ... USBR.
62.5 872.0 827.0 2350 606
Arrowrock Dam & Res .............. ID | Elmore ........cccoc... Boise R ......cccecue. 286.6 3216.0 2974.0 3100 200 | Act of 1902 32 Stat | USBR.
388.
Bear Cr Dam .......ccccoceevvicvnienne MO | Marion Ralls Bear Cr 8.7 546.5 520.0 540 0 | PL 83-780 Hnbl, MO.
Bear Swamp Fife Brook (Lo) MA | Franklin . Deerfield R . 6.9 870.0 830.0 152 115 | FERC 2669 . NEPC.
Bear Swamp PS (Upper) .. MA | Franklin . Deerfield R Trib ... 8.9 1600.0 1550.0 118 102 | Fed Pwr Act NEPC.
Bellows Falls Dam & Lk . VT | Cheshire Connecticut R ...... 7.5 291.6 273.6 2804 836 | FERC 1885 . NEPC.
Big Dry Creek and Div ... CA | Fresno .. Big Dry Cr & Dog 16.2 425.0 393.0 1530 0 | PL 77-228 Rclm, B CA.
Cr.
Blue Mesa Dam & Res CO | Gunnison .. Gunnison R ......... 748.5 7519.4 7393.0 9180 2790 | PL 84-485 USBR
Boca Dam & Res CA | Nevada Little Truckee R ... 32.8 5596.5 5521.0 873 52 | PL 61-289 .. USBR.
8.0 5605.0 5596.0 980 873 | PL 68-292 ..
Bonny Dam & Res ..........ccccec... CO | Yuma ....cceevrnnns S Fork Republic R 128.2 3710.0 3672.0 5036 2042 | PL 78-534 .. USBR.
39.2 3672.0 3638.0 2042 331 | PL 79-732 ..
Boysen Dam & Res .... Wild R .. 150.4 4732.2 4725.0 22170 19560 | PL 78-534 USBR.
146.1 4725.0 4717.0 19560 16960
403.8 4717.0 4685.0 16960 9280
Brantley Dam & ReS ..........c..... NM Pecos R ... 348.5 3283.0 3210.7 21294 38 | PL 92-515 ............ USBR.
Brownlee Dam & Res ............... OR Snake R ............... 975.3 2077.0 1976.0 13840 6650 | FERC No 1971-C .. | ID Pwr.
ID | Washington ..
Bully Cr Dam & Res ... OR | Malheur . Bully Cr ... 31.6 2516.0 2456.8 1082 140 | PL 86-248 USBR.
Camanche Dam & Res CA | San Joaquin Mokelumne R 200.0 2355 205.1 7600 5507 | PL 86-645 EB-MUD.
230.9 205.1 92.0 5507 0
Canyon Ferry Dam & Lk ........... MT | Lewis Clark .......... Missouri R ........... 99.5 3800.0 3797.0 33535 32800 | PL 78-534 ............. USBR.
795.1 3797.0 3770.0 32800 24125
7115 3770.0 3728.0 24125 11480
Cedar Bluff Dam & Res ............ KS | Trego ...ccccevvevvenees Smoky Hill R ........ 191.9 2166.0 2144.0 10790 6869 | PL 78-534 ............. USBR.
149.8 2144.0 2107.8 6869 2086
Cheney Dam & Res ................. KS | Sedgwick ............. N Fork Ninnescah 80.9 1429.9 1421.6 12420 9540 | PL 86-787 ............. USBR.
R. 151.8 1421.6 1392.9 9540 1970
0.0 0.0 0.0 0 0
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LIST OF PROJECTS—Continued
[Non-Corps projects with Corps Regulation Requirements]

Elev limits feet

Area in acres

Project name 1 State County Stream1 Prolect2 Storage MS.L Authorizing legis.3 | Proj. owner4
purpose 1000 AF Upper Lower
Upper Lower PP
Col. No. 1 2 3 4 5 6 7 8 9 10 11 12
Clark Canyon Dam & Res ......... MT | Beaverhead ......... Beaverhead R ..... F . 79.1 5560.4 5546.1 5900 5160 | PL 78-534 ............. USBR.
50.4 5546.1 5535.7 5160 4495
126.1 5535.7 5470.6 4495 220
Del Valle Dam & Res ................ CA | Alameda .............. Alameda Cr ......... 37.0 745.0 703.1 1060 710 | PL 87-874 ............. DWR.
1.0 703.1 702.2 710 700 CA.
29.0 702.2 635.0 700 275
Don Pedro Dam & Lk ................ CA | Tuolumne ............. Tuolumne R ......... 340.0 830.0 802.0 12900 11260 | PL 78-534 ............. M&T.
EIR 1381.0 802.0 600.0 11260 3520 Irr.
308.0 600.0 342.0 3520 29
East Canyon Dam & Res . UT | Morgan .. East Canyon Cr ... | FEIM ....... 48.0 5705.5 5578.0 684 130 | PL 81-273 . USBR.
Echo Dam & Res ... UT | Summit Weber R ... 74.0 5560.0 5450.0 1455 0 | PL 81-83 USBR.
Emigrant Dam & Res . OR | Jackson . Emigrant Cr ......... 39.0 2241.0 21315 801 80 | PL 83-606 . USBR.
Enders Dam & Res ... NE | Chase .... Frenchman Cr ..... 30.0 3127.0 31123 2405 1707 | PL 78-534 USBR.
345 3112.3 3082.4 1707 658 | PL 84-505
Folsom Dam & Lk .. CA | Sacramento .... American R ... 400.0 466.0 427.0 11450 9040 USBR.
610.0 427.0 210.0 9040 0
Fort Cobb Dam & Res .............. OK | Caddo ........ccove Pond (Cobb) Cr ... 63.7 1354.8 1342.0 5980 4100 | PL 419 ..o USBR.
78.3 1342.0 1300.0 4100 337
Foss Dam & ReS .........cccceeenen OK | Custer ........ceeuue Washita R ............ 180.6 1668.6 1652.0 13140 8800 | PL 419 ... USBR.
243.8 1652.0 1597.2 8800 1360
Friant Dam & Millerton Lk ......... CA | Fresno .......ceceeees San Joaquin R ..... 390.5 578.0 466.3 4850 2101 | PL 75-392 ............. USBR.
PL 76-868 ....
Galesville Dam ......c.ccocevveveneene OR | Douglas ............... CoW Cr ..o 42.2 1881.5 1780.0 760 150 | FERC No. 71 Dgls, CO.
61001
Gaston Dam & ReS .......ccceeeene NC | Halifax .................. | Roanoke R .......... FE ........... 63.0 203.0 200.0 22500 20300 | Fed Pwr Act ........... VA Pwr.
Northampton
Glen Elder Dam & Waconda Lk KS | Mitchel 722.3 1488.3 1455.6 33682 12602 | PL 78-534 ............. USBR.
204.8 1455.6 1428.0 12602 3341 | PL 79-526
Glendo Dam & Res .........cccoceeee. WY | Platte .........cco... N Platte R ............ 271.9 4653.0 4635.0 17990 12370 | PL 78-534 USBR.
454.3 4635.0 4570.0 12370 3130
Grand Coulee Dam & FDR Lk .. | WA | Okanogan Grant .. | Columbia R 5185.5 1290.0 1208.0 82280 45592 | PL 89-561 . USBR.
H Neely Henry Dam & Res ....... AL | Calhoun St. Clair | Coosa R ... 49.7 508.0 502.5 11235 7632 | PL 83-436 . AL Pwr.
Harris Dam & Res AL | Randolph .. | Tallapoosa R 215.0 793.0 785.0 10661 9012 | PL 89-789 . AL Pwr.
Heart Butte Dm & Lk Tschida ... ND | Grant .. Heart R .. 147.9 2094.5 2064.5 6580 3400 | PL 78-534 USBR.
69.0 2064.5 2030.0 3400 810
Hells Canyon Dam & Res ......... OR | Wallowa . Snake R ....ccoeeee 11.7 1688.0 1683.0 2380 2280 | FERC No 1971-A .. | ID Pwr.
ID | Adams ... .
Hoover Dam & Lk Mead ........... NV | Clark Mohave ...... Colorado R .......... Fos 1500.0 1229.0 1219.6 | 162700 | 156500 | PL 70-642 ............. USBR.
AZ FEIMCAR 15.8 1219.6 1083.0 | 156500 83500
Hungry Horse Dam & Res ........ MT | Flathead ............... S Fork Flathead R | FEI .......... 2982.0 3560.0 3336.0 23800 5400 | PL 78-329 ............. USBR.
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Indian Valley Dam & Res

Jamestown Dam & Res

Jocassee Dam & Res
Keowee Dam & Lk .

Kerr Dam Flathead Lk ...
Kerr Dam & Lk Hudson (Mark-

ham Ferry Project).
Keyhole Dam & Res ...

Kirwin Dam & Res .................

Lake Kemp Dam & Res
Leesville Dam & Res .............

Lemon Dam & Res ................
Lewis M Smith Dam & Res

Little Wood .......ccccviriiiiiiiinns
Logan Martin Dam & Res

Los Banos Dam & Detention ...
Los Banos Dam & Detention

Res.
Lost Creek Dam & Res

Lovewell Dam & Res .............

Marshall Ford Dam & Res

Mayfield Dam & Res

McGee Creek Dam & Res ..

Medicine Cr Dam Harry Strunk

Lk.

Mossyrock Dam Davisson LK ....
Mt Park Dam Tom Steed Res ...

Navajo Dam & Res

New Bullards Bar Dam & Res ..

New Exchequer Dam & Lk

New Melones Dam & Lk

CA
ND
SC
SC
MT
OK
wy

KS

X

VA

CcoO
AL

ID
AL

CA
CA

uTt
KS

X

WA
OK

NE

WA
oK

NM

CA

CA

CA

Pickens ..
Pickens

Lake

Mayes
Crook .

Phillips

Wichita

Campbell
Pttsylvnia.

La Plata

Walker Culman ....

Blain

Talladega

Merced
Merced

Morgan
Jewell

Travis

Lewis .
Atoka .

Frontier

Lewis
Kiowa .

San Juan ..
Rio Arriba .
Yuba
Tuolumne

Tuolumne ..
Calaveras .

N Fork Solomon R

Sipsey Fork; Black

40.0
260.0
185.4

28.1

1160.0
392.0
1219.0
2442

48.6
140.5
185.8
215.1

89.6

234.9
268.0
37.8

39.0
280.6
394.3

30.0
245.3

67.0

20.6

14.0

20.0
50.5
24.9
779.8
810.5
21.4
85.3
108.0
52.7
26.8
1397.0
20.3
89.0
1036.1

170.0
790.9
400.0
451.6
171.0
450.0
1670.0
300.0

1485.0
1474.0
1454.0
1429.8
1110.0

800.0
2893.0

636.0

619.0
41115
4099.3
1757.3
1729.2

1156.0
1144.0
613.0

8148.0
522.0
510.0

5237.3
477.0
465.0
327.8
353.5

6005.0
1595.3
1582.6
714.0
681.0
425.0
595.5
577.7
2386.2
2366.1
778.5
1414.0
1411.0
6085.0

1956.0
1918.3
867.0
799.7
660.0
1088.0
1049.5
808.0

1474.0
1334.0
1429.8
1400.0
1080.0

775.0
2883.0

619.0

599.0
4099.3
4051.0
1729.3
1697.0

1144.0
1114.0
600.0

8023.0
510.0
488.0

5127.4
465.0
460.0
231.2
327.8

5912.0
1582.6
1571.7
681.0
618.0
415.0
577.1
515.1
2366.1
2343.0
600.0
1411.0
1386.3
5990.0

1918.3
14475
799.7
660.0
467.0
1049.5
808.0
540.0

3975
3734
13210
2090
7565
18372
125560
18800
10900
13730
9410
10640
5080

23830
15590
3235

622
25700
21200

572
26310
15263

467

619

365
5025
2986

29060
18955
2250
5540
3810
3483
1840
11830
7130
6400
15610

4809
4225
7110
4849
1900
12500
10900
3500

3734
308
2090
160
6815
13072
120000
10900
4500
9410
820
5080
1010

15590
3350
2400

62
21200
15097

0
15260
11887

0

467

93
2986
1704

18955
8050
2030
3810

370
1840

701
4250
6400
1270
7400

4225
129
4849
1900
150
10900
3500
0

PL 84-984 ............
PL 78-534 .............

FERC 2503 ...
FERC 2503
FERC No 5
PL 76-476

PL 78-534

PL 78-534 ............

PL 79-732; PL 79—
526.

SD 144

PL 84-485 .............
Fed Pwr Act ...........

PL 84-993 .............
PL 83-436 .............

PL 81-273 ............
PL 78-534
PL 79-732
PL 73-392
PL 78-534 .
FPC No 2016-A .
PL 94-423 ...........

PL 78-534
PL 84-505
FERC No 2016-B ..
PL 90-503 ...........
PL 84-485
PL 89-298 .............

PL 86-645 .............

PL 87-874 .............

Yolo FC&W.
USBR.
USBR Pwr.
Duke Pwr.
MT Pwr.
GRD Auth.
USBR.
USBR.
WF&C.
WID2.
Appl Pwr.

USBR.
AL Pwr.

USBR.
AL Pwr.

USBR.
USBR.

USBR.
USBR.

USBR.

Tac WN.
USBR.

USBR.

Tac, WN
USBR.

USBR.
YCWA.

Mrcd, Irr.

USBR.
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LIST OF PROJECTS—Continued
[Non-Corps projects with Corps Regulation Requirements]

Elev limits feet

Area in acres

Project name 1 State County Stream1 Prolect2 Storage MS.L Authorizing legis.3 | Proj. owner4
purpose 1000 AF Upper Lower
Upper Lower PP
Col. No. 1 2 3 4 5 6 7 8 9 10 11 12
Northfield Mt (Up) PS ......c.cc.c.... MA | Franklin ................ Connecticut .......... 14.0 965.0 938.0 196 134 | FERC 1889 ............ WMEC.
Norton Dam & Kieth Sebelius KS | Norton .......cccceeuees Prairie Dog Cr ..... 98.8 2331.4 2304.3 5316 2181 | PL 78-534 USBR.
Lk. 30.7 2304.3 2280.4 2181 587 | PL 79-526 ..
PL 79-732 ..
Ochoco Dam & Res ..........c....... OR | CrooK ......c.cceveuneee Ochoco Cr ........... FICR ...... 52.5 3136.2 0.0 1130 130 | PL 84-992 . | USBR.
Oroville Dam & LK ........cceueeeeee CA | Butte ......cccocevnee Feather R ............ FEIMAR 750.0 900.0 848.5 15800 13346 | PL 85-500 ............. CA.
EIMAR 2788.0 848.5 210.0 13346 0
Pactola Dam & Res .........ccc..... SD | Pennington .......... Rapid Cr .....c........ 43.1 4621.5 4580.2 1230 860 | PL 78-534 ............. USBR.
55.0 | 4580.2 4456.1 860 100
Palisades Dam & Res ID | Bonneville ... Snake R ... 1202.0 5620.0 5452.0 16100 2170 | PL 81-864 USBR.
Paonia Dam & Res ... CO | Gunnision ... Muddy Cr . 17.0 6447.5 6373.0 334 120 | PL 80-177 .. USBR.
PL 84-485 ..
Pensacola Dam Grand Lake O’ OK | Mayes ... Grand (Neosho) R 525.0 755.0 745.0 59200 46500 | PL 77-228 .. Grd, Auth.
the Cherokees. 1192.0 745.0 705.0 46500 17000
Pineview Dam & Res . UT | Weber ... Odgen R 110.0 4900.0 4818.0 2874 0 | PL 81-273 USBR.
Platoro Dam & Res ... CO | Conejos Conejos R ... 6.0 | 10034.0 | 10027.5 947 920 | PL 76-640 USBR.
54.0 | 10027.5 9911.0 920 0
Priest Rapids Dam & Res . WA | Grant .. Columbia R . 44.0 488.0 481.5 7600 6500 | FERC No 2114-A .. | Grnt, PUD.
Prineville Dam & Res OR | Crook . Crooked R .. 233.0 3257.9 3114.0 3997 140 | PL-84-992 USBR.
Prosser Cr Dam & Res .. CA | Nevada . Prosser Cr .. 8.6 5703.7 5661.0 334 86 | PL 84-858 .. USBR.
20.0 5761.0 5703.7 745 334 | PL 85-706 ..
Pueblo Dam & ReS ........cccceuenen CO | Pueblo ......ccccueees Arkansas R .......... 93.0 4898.7 4880.5 5671 4640 | PL 87-590 USBR.
261.4 4880.5 4764.0 4640 421
Red Willow Dam Hugh Butler NE | Frontier ................ Red Willow Cr ..... 48.9 2604.9 2581.8 2682 1629 | PL 78-534 USBR.
Lk. 27.3 2581.8 2558.0 1629 787 | PL 85-783 ..
PL 84-505 ..
Ririe Dam & ReS ........cccoeveeeenes ID | Bonneville . Willow Cr ... 99.0 5119.0 5023.0 150 360 | PL 87-874 USBR.
Roanoke Rapids Dam & Res .... NC | Halifax Roanoke R . 16.8 132.0 128.0 4600 4100 | FPC 2009 .... .| VA, Pwr.
Rocky Reach Dam Lk Entiat ..... WA | Chelan .. Columbia R .... 36.0 707.0 703.0 9920 9490 | FERC No 2145 ...... Chin PUD.
Rocky River PS Lk Candlewood CT | Litchfield Housatonic R . 1425 430.0 418.0 5608 4692 | FERC 2576 . CLPC.
Ross Dam & Res .......ccccvveeene WA | Whatcom Skagit R 1052.0 1602.5 1475.0 11700 4450 | FERC 553 ... Sttl.
Sanford Dam & Lk Meredith ..... TX | Hutchison .. Canadian R 462.1 2965.0 2941.3 21640 17320 | PL 81-898 .. USBR.
761.3 2941.3 2860.0 17320 4500
Savage River Dam & Res ......... MD | Garrett Savage R .... 20.0 1468.5 1317.0 366 0 | PL 78-534 Ptmc Comm.
Scoggins Dam Henry Hagg Lk | ....... Scoggins Cr 56.3 305.8 2353 116 4 | PL 89-596 .. USBR.
Shadehill Dam & Res ............... SD | Perkins Grand R 218.3 2302.0 2271.9 9900 4800 | PL 78-534 USBR.
80.9 2271.9 2250.8 4800 2800
Shasta Dam LK .........cccccoveinnns CA | Shasta ................. Sacramento R ..... 1300.0 1067.0 1018.6 29570 23894 | PL 75-392 ............. USBR.
3241.0 1018.6 735.8 23894 2200
Shepaug Dam & Lk .... CT | Litchfield ... Housatonic R ....... 5.0 200.0 172.0 1882 1125 | FERC 2576 ... CLPC.
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Smith Mtn Dam & Res ............. VA | Bedford .. Roanoke R .......... E e 40.8 795.0 793.0 20600 20200 | Fed Pwr Act ........... Appl Pwr.
Franklin
Roanoke
Pttsylvnia
Stampede Dam & Res .............. CA | Sierra Little Truckee R ... 22.0 5949.0 5942.1 3430 3230 | PL 84-858 ............. USBR
199.4 5942.0 5798.0 3230 210
Starvation Dam and Res UT | Duchesne . Strawberry R ....... 165.3 5712.0 5595.0 3310 689 | PL 84-485 .
Stevens Creek Dam & Res . GA | Columbia Savannah River ... 10.5 187.5 183.0 4300 0 | FERC 2535
Stevenson Dam Lk Zoar .. CT | Litchfield Housatonic R ... 5.0 108.0 80.0 1148 516 | FERC 2576
Summer Dam & LK ........... NM | De Baca . Pecos R 51.4 4261.0 4200.0 2835 0 | PL 83-780 .
Tat Momolikot Dam & Lake ...... AZ | Pinal ... .. | Santa Rosa Was 198.5 1539.0 1480.0 11790 0 | PL 89-298 .
Tiber Dam & Res .......ccccceveueene MT | Libert Toole ......... Marias R .............. F . 400.9 3012.5 2993.0 23150 17890 | PL 78-534 .............
268.0 2993.0 2976.0 17890 13790
121.7 2976.0 2966.4 13790 11710
Trenton Dam & Res .................. NB | Hitchcock ............. Republican R ....... F . 134.1 2773.0 2752.0 7940 4922 | PL 78-534 USBR.
99.8 2752.0 2720.0 4922 1572 | PL 84-505
Turners Falls (Low) Dam & Lk .. MA | Franklin ................ Connecticut R ...... . 8.7 185.0 176.0 2110 1880 | FERC 1889 WMEC
Twin Buttes Dam & Lake .......... TX | Tom Green .......... Concho R ............ F . 454.4 1969.1 1940.2 23510 23510 | PL 85-152 USBR
150.0 1940.2 1885.0 9080 670 | PL 78-534
Twitchell Dam & Res .. CA | Santa Barbara ..... Cuyama R . 89.8 651.5 623.0 3671 2556 | PL 83-774 USBR
135.6 623.0 504.0 2556 0
Upper Baker Dam Baker Lk ...... WA | Whatcom ............. Baker R .............. 184.6 724.0 674.0 4985 2375 | PL 89-298 ... Pgt
FERC 21508B . P&L
Vallecito Dam & ReS .........cc.c.... CO | La Plata ............... Los Pinos R ......... FEI .......... 125.4 7665.0 7582.5 2720 350 | PL 61-288 . USBR
PL 68-292
Vernon Dam & Lk VT | Windham Connecticut R ...... 18.3 220.1 2121 2550 1980 | FERC 1904 ............ NEPC
Wanapum Dam & Res Columbia R .......... FER 151.6 571.5 560.0 14300 13350 | FERC No 2114-B .. | Grnt
PUD
Wanship Dam & Rockport ... UT | Summit .. Weber R .............. FEIM ....... 61.0 6037.0 5930.0 1077 121 | PL 81-273 . USBR
Warm Springs Dam & Res .. OR | Malheur .. Middle Fork FICR ....... 191.0 3406.0 3327.0 460 90 | PL 78-534 Vale
Malheur R. USBR
Waterbury Dam & Res .. VT | Washington .. Litle R ..o 277 617.5 592.0 1330 890 | PL 78-534 . VT
Webster Dam & Res KS | Rocks S Fork Solomon R 183.4 1923.7 1892.5 8480 3772 | PL 78-534 USBR
72.1 1892.5 1860.0 3772 906 | PL 79-526
PL 79-732
Weiss Dam & Res ...........cccceeee AL | Cherokee ............. Coosa R ............. 397.0 574.0 564.0 50000 30200 | PL 83-436 AL Pwr
148.4 564.0 558.0 30200 19545
Wells Dam L Pateros ................ WA | Douglas ............... Columbia R .......... 74.0 781.0 771.0 10000 8000 | FERC No 2149 .... | Dgls
PUD
Wilder Dam & Lk . VT | Windsor . Connecticut R 133 385.0 380.0 3100 2240 | FERC 1893 NEPC
Yellowtail Dam & Bighorn Lk .... MT | Big Horn ... Bighorn R 258.3 3657.0 3640.0 17280 12600 | PL 78-534 USBR
240.3 3640.0 3614.0 12600 6915 PUD
EIQ ... 336.1 3614.0 3547.0 6915 4150

aoa ‘Auny ayy jo "jdeq ‘s1eauibug jo sdiod

1Cr—Creek; CS—Control Structure; Div—Diversion; DS—Drainage Structure; FG—Floodgate; Fk—Fork; GIWW—Gulf Intercoastal Waterway; Lk—Lake; L&D—Lock & Dam; PS—Pump
Station; R—River; Res—Reservoir

2F—Flood Control; N—Navigation; P—Corps Hydropower; E—Non Corps Hydropower; |—Irrigation; M—Municipal and/or Industrial Water Supply; C—Fish and Wildlife Conservation; A—
Low Flow Augmentation or Pollution Abatement; R—Recreation; Q—Water Quality or Silt Control

3FCA—Flood Control Act; FERC—Federal Energy Regulatory Comm; HD—House Document; PL—Public Law; PW—Public Works; RHA—RIiver & Harbor Act; SD—Senate Document;
WSA—Water Supply Act
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4 Appl Pwr—Appalachian Power; Chin PUD—Chelan Cnty PUD 1; CLPC—CT Light & Power Co; Dgls PUD—Douglas Cnty PUD 1; DWR—Department of Water Resources; EB-MUD—
East Bay Municipal Utility Dist; GRD—Grand River Dam Auth; Grnt PUD—Grant Cnty PUD 2; Hnbl—city of Hannibal; M&T Irr—Modesto & Turlock Irr; Mrcd Irr—Merced Irr; NEPC—New
England Power Co; Pgnt P&L—Pugent Sound Power & Light; Ptmc Comm—Upper Potomac R Comm; Rclm B—Reclamation Board; Rkfd—city of Rockford; Sttl—city of Seattle; Tac—City
of Tacoma; Vale USBR—50% Vale Irr 50% USBR; WF&CWID—City of Wichita Falls and Wichita Cnty Water Improvement District No. 2; WMEC—Western MA Electric Co; YCWA—Yuba
City Water Auth; Yolo FC&W—Yolo Flood Control & Water Conserv Dist

(Sec. 7, Pub. L. 78-534, 58 Stat. 890 (33 U.S.C. 709); the Federal Power Act, 41 Stat. 1063 (16 U.S.C. 791(A)); and sec. 9, Pub. L. 83-436, 68
Stat. 303)
[43 FR 47184, Oct. 13, 1978, as amended at 46 FR 58075, Nov. 30, 1981; 55 FR 21508, May 24, 1990]
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§208.19 Marshall Ford Dam and Res-
ervoir (Mansfield Dam and Lake
Travis), Colorado River, Tex.

The Secretary of the Interior,
through his agent, the Lower Colorado
River Authority (LCRA) shall operate
the Marshall Ford Dam and Reservoir
in the interest of flood control as fol-
lows:

(a) Water Control Plan—(1) General ob-
jectives. The objectives of the Marshall
Ford Reservoir (Lake Travis) are the
improvement of navigation, flood con-
trol, stream regulation, generation of
power, irrigation, water supply, and
recreation uses.

(2) Overall plan for water control.
Within the Colorado River Basin, four
Federal projects provide flood control
protection: Twin Buttes, O. C. Fisher,
Hords Creek, Marshall Ford Reservoir.
The considerable distance (328 river
miles) and large intervening area
(19,990 square miles) separating Mar-
shall Ford Reservoir and the three
upper basin flood-control projects pre-
vent realizing any significant benefits
from coordinating releases to control
the inflow into Marshall Ford. Mar-
shall Ford Reservoir is the fifth project
in a tandem of six lakes operated and
controlled by the Lower Colorado River
Authority for the generation of hydro-
electric power. These six projects in
downstream order are: Lake Buchanan,
Lake Inks, Lake Lyndon B. Johnson
(Alvin Wirtz Dam), Lake Marble Falls
(Max Starcke Dam), Marshall Ford
Reservoir (Lake Travis and Mansfield
Dam) and Lake Austin (Tom Miller
Dam). The releases from each of the six
projects are closely coordinated by the
LCRA System Operation Control Cen-
ter. Three of the projects (Lake Inks,
Lake Marble Falls, and Lake Austin)
are run-of-the-river projects. The
capabiity of the four upstream lakes to
control the inflow of flood water into
Marshall Ford depends on their ante-
cedent lake elevations. The majority of
inflows to Marshall Ford are comprised
of the mainstream flows of the Colo-
rado River, the tributary flows of the
Llano River (entering the Colorado
River between Lakes Inks and Lyndon
B. Johnson) and the unregulated tribu-
tary flows of the Pedernales River (en-
tering between Lake Marble Falls and
Marshall Ford Reservoir). During flood
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conditions, the following upstream
U.S. Geological Survey gaging stations
are used as indicators of the magnitude
of the inflows to Marshall Ford Res-
ervoir:

(i) Colorado River near San Saba
(08147000).

(ii) Pedernales River near Johnson
City (08153500).

(iii) Llano River at Llano (08151500).

(3) Standing instructions to dam tender.
During normal conditions, the dam
tender will regulate the project in ac-
cordance with instructions received
from the LCRA System Operator. Dur-
ing flood conditions, when the Marshall
Ford Reservoir level is within the flood
control zone, the LCRA System Oper-
ator will regulate the project in ac-
cordance with instructions received
from the Corps of Engineers. In the
event of a communication outage, the
LCRA System Operator will rely on the
Emergency Release Schedule, to make
changes in the rate of releases from the
lake.

(4) Flood control regulation—(i) Gen-
eral. At all times, releases shall be co-
ordinated such that the Colorado
River, Texas, will be controlled when
possible, to remain below control
stages at downstream official U.S. Geo-
logical Survey (USGS) gaging stations;
except that no curtailment of normal
hydroelectric turbine releases shall re-
sult thereby at any time. The USGS
river stations and their control stages
are as follows:

KEY DOWNSTREAM CONTROL POINTS

Control Equivalent
Station sage | LorSecond
(c.f.s.)
Austin (08158000) 20.5 30,000
1248 150,000
Bastrop (08159200) ..........cc.ccoo...... 25.1 45,000
126.7 150,000
Columbus (08161000) ...........co...... 255 50,000

1Control stage when elevation 710 is forecast to be
exceeded.

Forecasted reservoir inflows and the
upstream USGS gaging stations
Pedernales River near Johnson City
(08153500), Llano River at Llano

(08151500), and Colorado River near San
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Saba (08147000) will be considered when
scheduling flood releases.

(ii) Flood control release schedule. Mar-
shall Ford will be regulated to reduce
flooding on the Colorado River below
the dam. This plan of regulation will
govern flood control releases from Mar-
shall Ford Dam as follows:

(A) Elevation 681-683. If the reservoir
level is forecast to rise above elevation
681 feet, m.s.l. (top of conservation
pool) but not to exceed elevation 683
feet, m.s.l., the releases shall be in-
creased to 3,000 c.f.s. and maintained
until the reservoir level recedes to ele-
vation 681 feet, m.s.l. These release
rates may need to be reduced due to ex-
cessive downstream runoff to prevent
exceeding the control stages specified
in paragraph (a)(4)(i) of this section.

(B) Elevation 683-685. If the reservoir
elevation is forecast to rise above ele-
vation 683 feet, m.s.l. but not to exceed
elevation 685 the releases shall be in-
creased to 5,000 c.f.s. and maintained
until the reservoir level recedes below
683 feet, m.s.l. These release rates may
need to be reduced due to excessive
downstream runoff to prevent exceed-
ing the control stages specified in para-
graph (a)(4)(i) of this section.

(C) Elevation 685-691. Seasonal. (1)
During the months of January through
April, July through August, and No-
vember through December: If the res-
ervoir elevation is forecast to rise
above elevation 685 feet, m.s.l. but not
to exceed elevation 691, the releases
shall be increased to 5,000 c.f.s. and
maintained until the reservoir level re-
cedes below 683 feet, m.s.l. These re-
lease rates may need to be reduced due
to excessive downstream runoff to pre-
vent exceeding the control stages spec-
ified in paragraph (a)(4)(i) of this sec-
tion.

(2) During the months of May, June,
September, and October: Should the
reservoir elevation be forecast to ex-
ceed 685 feet, m.s.l. but not to exceed
elevation 691 feet, m.s.l: Releases will
be made at 30,000 c.f.s. from the project
or at a rate such that, when combined

33 CFR Ch. Il (7-1-03 Edition)

with local inflows below the dam, will
equal but not exceed downstream con-
trol stages on the Colorado River as
specified in paragraph (a)(4)(i) of this
section. These release rates will be
maintained until the reservoir level
falls below elevation 685 feet, m.s.I.

(D) Elevation 691-710. Should the res-
ervoir elevation be forecast to exceed
691 feet, m.s.l. (the top of the joint use
pool) but not to exceed elevation 710
feet, m.s.l: Releases will be made at
30,000 c.f.s. from the project or at a rate
such that, when combined with local
inflows below the dam, will equal but
not exceed downstream control stages
on the Colorado River as specified in
paragraph (a)(4)(i) of this section.
These release rates will be so con-
trolled until the reservoir level falls
below elevation 691 feet, m.s.I.

(E) Elevation 710-714. If the reservoir
level is forecast to exceed 710 feet,
m.s.l. but not to exceed elevation 714
feet, m.s.l: Releases will be made at
50,000 c.f.s. from the project or at a rate
such that, when combined with local
inflows below the dam, will equal but
not exceed the downstream control
stages on the Colorado River as speci-
fied in paragraph (a)(4)(i) of this sec-
tion. These release rates will be main-
tained until the reservoir level falls
below elevation 710 feet, m.s.I.

(F) Elevation 714-722. If the reservoir
level is forecast to exceed 714 feet,
m.s.l. but not to exceed 722 feet, m.s.I:
Releases will be made at 90,000 c.f.s.
from the project. Releases shall not ex-
ceed the associated peak flood res-
ervoir inflow.

(G) Elevation 722 and above. If the res-
ervoir level is forecast to exceed ele-
vation 722 feet, m.s.l., the Bureau of
Reclamation will schedule releases as
required for the safety of the structure.

(iii) Normal flood control regulation
schedule. The following table, Flood
Control Regulation Schedule, summa-
rizes the flood control releases sched-
ule for given reservoir levels and river
conditions:

MARSHALL FORD DAM AND RESERVOIR NORMAL FLOOD CONTROL REGULATION SCHEDULE

Condition Reservoir level

Flood control release Control points

Forecast: 681-683 1

Pool Rising

3,000 C.f.5 o 30,000 c.f.s. (20.5 ft.) at Austin.
45,000 c.f.s. (25.1 ft.) at Bastrop.

50,000 c.f.s. (25.5 ft.) at Columbus.
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MARSHALL FORD DAM AND RESERVOIR NORMAL FLOOD CONTROL REGULATION SCHEDULE—

Continued
Condition Reservoir level Flood control release Control points
DO .o Forecast: 683—685 ..............ccooiiiiiiens 5,000 C.f:S i 30,000 c.f.s. (20.5 ft.) at Austin.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO .o Forecast: 685-691:.
(a) During January, February, March, | 5,000 C.f.S ...cccoervinennn 30,000 c.f.s. (20.5 ft.) at Austin.
April, July, August, November, De-
cember.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
(b) During May, June, September, Oc- | 30,000 C.f.5 .......ceoeeeee 30,000 c.f.s. (20.5 ft.) at Austin.
tober.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO oo Forecast: 691—710 ......ccccccvvirvvieneeennenns 30,000 C.f.S coveveviiine 30,000 c.f.s. (20.5 ft.) at Austin.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO oo, Forecast: 710-714 ......ccccceeevivveeeiceeeens 50,000 c.f.S .covveeennens 50,000 c.f.s. (24.8 ft.) at Austin.
50,000 c.f.s. (26.7 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
Do Forecast: 714-7222 ... 90,000 c.f.5 .oviiianene No controls.
Do Forecast: above 722 .... The Bureau of Rec-
lamation will specify
the releases for
safety of the struc-
ture.
Pool Falling ADOVE 722 .o | e do.
Do .... 722-7142 . 90,000 c.f.s ... No controls.
Do .... 714-710 ... 50,000 c.fs ... 50,000 c.f.s. (24.8 ft.) at Austin.
50,000 c.f.s. (26.7 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO v T10-691 .ooiiiiiiiiiciice e 30,000 C.f.5 covvviiiiine 30,000 c.f.s. (20.5 ft.) at Austin.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO .ociii 691-685: ......cociiiiiiiii s 30,000 c.f.5 i 30,000 c.f.s. (20.5 ft.) at Austin.
(a) During May, June, September, Oc-
tober.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
(b) During January, February, March, | 5,000 c.f.s .....ccccoueneeee 30,000 c.f.s. (20.5 ft.) at Austin.
April, July, August, November, De-
cember.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
Do 685-683 ... 5,000 c.fs .. 30,000 c.f.s. (20.5 ft.) at Austin.
45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.
DO oo, B83—681L ...ooeeeiiiiiiieeee e 3,000 c.fs coiviiiieens 30,000 c.f.s. (20.5 ft.) at Austin.

45,000 c.f.s. (25.1 ft.) at Bastrop.
50,000 c.f.s. (25.5 ft.) at Columbus.

1During flood conditions, when the reservoir level is below

elevation 681 ft., m.s.l., the Corps of Engineers will provide rec-

ommendations to the Lower Colorado River Authority on flood control releases.
2Releases shall not exceed the associated peak flood reservoir inflow.

NoTE: No curtailment of normal hydroelectric turbine releases shall be required due to flood control operations.

(5) Deviation from normal regulation.
(i) There are occasions when it is nec-
essary or desirable to deviate from the
water control plan for short periods of
time as indicated in the following para-
graphs:

(A) The water control plan is subject
to temporary modification by the
Corps of Engineers, if found necessary
in time of emergency. Requests for and
action on such modifications may be

made by the fastest means of commu-
nication available. The action taken
shall be confirmed in writing the same
day to the project owner and shall in-
clude justification for the action.

(B) The project owner may tempo-
rarily deviate from the water control
plan in the event an immediate short-
term departure is deemed necessary for
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emergency reasons to protect the safe-
ty of the dam, or to avoid serious haz-
ards. Such actions shall be imme-
diately reported by the fastest means
of communication available. Actions
shall be confirmed in writing the same
day to the Corps of Engineers and shall
include justification for the action.
Continuation of the deviation will re-
quire the express approval of the Chief
of Engineers, or his duly authorized
representative.

(C) Advance approval of the Chief of
Engineers, or this duly authorized rep-
resentative, is required prior to any de-
viation from the plan of regulation pre-
scribed or approved by the Corps of En-
gineers in the interest of flood control
and/or navigation, except in emergency
situations provided for in paragraph
(@)(5)(i)(B) of this section. When condi-
tions appear to warrant a prolonged de-
viation from the approved plan, the
project owner and the Corps of Engi-
neers will jointly investigate and
evaluate the proposed deviation to in-
sure that the overall intergrity of the
plan would not be unduly com-
promised. Approval of prolonged devi-
ations will not be granted unless such
investigations and evaluations have
been conducted to the extent deemed
necessary by the Chief of Engineers, or
his designated representative, to fully
substantiate the deviations.

(ii) The Fort Worth District Corps of
Engineers will serve as the LCRA con-
tact point for any deviation from or
modification of the water control plan.
The communication network will be
described in the Water Control Manual.
The Fort Worth District will notify the
Division Engineer, Southwestern Divi-
sion, Corps of Engineers of any devi-
ations or modifications of the water
control plan and request his approval.
The Division Engineer has been des-
ignated as the authorized representa-
tive of the Chief of Engineers in mat-
ters relating to projects within the
Southwestern Division which are sub-
ject to provisions of Section 7 of the
1944 Flood Control Act.

(b) Reports to the Corps of Engineers.
(1) The Authority shall furnish the Dis-
trict Engineer, Fort Worth District,
U.S. Army Corps of Engineers, by 0900
hours daily, with the following:

(i) Project information.
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(A) Lake elevations at midnight and
0800 hours.

(B) Uncontrolled spillway, flood-con-
trol conduits, and turbine releases:
Cubic feet per second at 0800 hours, and
day-second-feet average for the pre-
vious 24 hours, ending at midnight.

(C) Computed average inflow, in day-
second-feet for the previous 24 hours,
ending at midnight.

(D) Total precipitation in inches for
the previous 24 hours at the dam, end-
ing at 0800 hours.

(E) Summary of streamflow and
channel conditions at gages named in
paragraphs (a)(2) and (a)(4)(i) of this
section.

(ii) Lake Buchanan Pool elevation at
0800 hours.

(2) Whenever flood conditions are im-
minent, or stages of 16 feet (20,000 c.f.s.)
or more at the Austin gage have been
reached, the Authority shall report at
once to the District Engineer by the
fastest means of communications
available. Data listed in paragraph
(b)(1) of this section shall be reported
to, and at intervals prescribed by the
District Engineer for the duration of
flood surveillance and control oper-
ations.

(Sec. 7, Pub. L. 78-534, 58 Stat. 890 (33 U.S.C.
709))

[44 FR 24552, Apr. 26, 1979; 44 FR 29050, May
18, 1979]

§208.22 Twin Buttes Dam and Res-
ervoir, Middle and South Concho
Rivers, Tex.

The Bureau of Reclamation, or its
designated agent, shall operate the
Twin Buttes Dam and Reservoir in the
interest of flood control as follows:

(a) Whenever the Twin Buttes Res-
ervoir level is between elevations
1,940.2 (top of conservation pool) and
elevation 1,969.1 (top of flood control
pool) the flood control discharge facili-
ties shall be operated under the direc-
tion of the District Engineer, Corps of
Engineers, Department of the Army, in
charge of the locality, so as to reduce
as much as practicable the flood dam-
age below the reservoir. All flood con-
trol releases shall be made in amounts
which, when combined with releases
from San Angelo Reservoir on the
North Concho River and local inflow
below the dam, will not produce flows
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in excess of bankful capacities on the
South Concho and Concho Rivers down-
stream of the reservoir. In order to ac-
complish this purpose, flows shall not
exceed a 22.5-foot stage (25,000 c.f.s.) on
the USGS gage on the Concho River
near San Angelo, Tex. (river mile 60.9);
or a 22.8-foot stage (25,000 c.f.s.) on the
USGS gage near Paint Rock, Tex.
(river mile 19.6).

(b) When the Twin Buttes Reservoir
level exceeds elevation 1,969.1 (top of
flood control pool), releases shall be
made at the maximum rate possible
and continued until the pool elevation
recedes to elevation 1,969.1 when re-
leases shall be made to equal inflow or
the maximum release permissible
under paragraph (a) of this section,
whichever is greater.

(c) The representative of the Bureau
of Reclamation in immediate charge of
operation of the Twin Buttes Dam
shall furnish daily to the District Engi-
neer, Corps of Engineers, Department
of the Army, in charge of the locality,
a report, on forms provided by the Dis-
trict Engineer for this purpose, show-
ing (1) for Twin Buttes Reservoir, the
elevation of the reservoir level; number
of river outlet works gates in operation
with their respective openings and re-
leases; uncontrolled spillway releases;
storage; reservoir inflow; available
evaporation data; and precipitation in
inches; and (2) for Nasworthy Res-
ervoir, the elevation of the reservoir
level; irrigation outlet works and con-
trolled spillway releases; storage;
tailwater elevation; and reservoir in-
flow. Normally, one reading at 8 a.m.
shall be shown for each day. Readings
of all items except evaporation shall be
shown for at least three observations a
day when the Twin Buttes Reservoir
level is above elevation 1,940.2. When-
ever the Twin Buttes Reservoir level
rises to elevation 1,940.2 and releases
for flood regulation are necessary or
appear imminent, the Bureau rep-
resentative shall report at once to the
District Engineer by telephone or tele-
graph and, unless otherwise instructed,
shall report once daily thereafter in
that manner until the reservoir level
recedes to elevation 1,940.2. These lat-
ter reports shall reach the District En-
gineer by 9 a.m. each day.
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(d) The regulations of this section in-
sofar as they govern use of the flood
control storage capacity in Twin
Buttes Reservoir above elevation
1,940.2 are subject to temporary modi-
fication in time of flood by the District
Engineer, if found desirable on the
basis of conditions at the time. Such
desired modifications shall be commu-
nicated to the representative of the Bu-
reau of Reclamation in immediate
charge of operations of the Twin
Buttes Dam by any available means of
communication and shall be confirmed
in writing under date of the same day
to the Regional Director in charge of
the locality, with a copy to the rep-
resentative in charge of the Twin
Buttes Dam.

(e) Flood control operation shall not
restrict releases necessary for munic-
ipal, industrial, and irrigation uses.

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
Twin Buttes Dam and Reservoir from
major damage or inconsistent with safe
routing of the inflow design flood
(spillway design flood).

(g) The discharge characteristics of
the river outlet works (capable of dis-
charging approximately 32,470 c.f.s.
with the reservoir level at elevation
1,969.1) shall be maintained in accord-
ance with the construction plans (Bu-
reau of Reclamation Specifications No.
DC-5274 as modified by revised draw-
ings and criteria in Designers’ Oper-
ating Criteria, Twin Buttes Dam, dated
February 1963).

(h) All elevations stated in this sec-
tion are at Twin Buttes Dam and are
referred to the datum in use at that lo-
cation.

[31 FR 12521, Sept. 22, 1966]

§208.25 Pensacola Dam and Reservoir,
Grand (Neosho) River, OKkla.

The representative of the agency
charged with the operation of the Pen-
sacola Dam, referred to in this section
as the Representative shall operate the
dam and reservoir in the interest of
flood control as follows:

(a) Whenever the pool stage exceeds
elevation 745 at the dam, the discharge
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facilities shall be operated under the
direction of the District Engineer, En-
gineer Department at Large, in charge
of the locality, so as to reduce as much
as practicable the flood damage below
the reservoir and to limit the pool
stage to elevation 755 at the dam.

(b) The District Engineer will advise
the Representative when inflow rates
are anticipated which will raise the
pool above elevation 745 at the dam.
The District Engineer will also advise
the Representative of essential in-
crease in the flood control storage ca-
pacity of the reservoir which should be
provided by drawing the pool down
below elevation 745 at the dam in order
to obtain maximum flood control bene-
fits, with the provision that the sug-
gested reduction in power storage shall
at no time exceed the replacement vol-
ume of flow then in sight in the
streams above the reservoir.

(c) The Representative shall furnish
the District Engineer, daily, a report
showing the elevation of the reservoir
pool and the tailwater, number of gates
in operation, spillway and turbine re-
leases, evaporation, storage, reservoir
inflow, and precipitation in inches as
shown by Agency gages. One reading
shall be shown for each day with addi-
tional readings of releases for all
changes in spillway gate operation, and
with readings of all items except evap-
oration three times daily when the Dis-
trict Engineer advises the Representa-
tive that flood conditions are immi-
nent. By agreement between the Rep-
resentative and the District Engineer,
any of the foregoing information may
be furnished by telephone and may, if
agreed upon, be omitted from the re-
port. Whenever the pool is above ele-
vation 745 at the dam the Representa-
tive shall submit additional reports by
telegraph or telephone as directed by
the District Engineer, with a report to
be furnished immediately whenever the
pool rises above elevation 745 at the
dam.

(d) The District Engineer will furnish
the Representative with all available
information and detailed instructions
for operation of the reservoir in the in-
terest of flood control during an emer-
gency condition when communications
between the dam and the District Of-
fice are broken. In the event that the
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District Engineer or his authorized rep-
resentative cannot be reached by tele-
phone, telegraph or by other means
during a flood emergency, these in-
structions will govern. The provisions
of paragraphs (a), (b), and (c) of this
section will govern at all times except
during such an emergency.

(e) Elevations stated in this section
are referred to Pensacola datum which
is 1.07 feet below mean sea level.

[10 FR 15044, Dec. 14, 1945]

§208.26 Altus Dam and Reservoir,
North Fork Red River, Okla.

The Bureau of Reclamation, or its
designated agent, shall operate the
Altus Dam and Reservoir in the inter-
est of flood control as follows:

(a) Flood control storage in the res-
ervoir between elevation 1559 (top of
conservation pool) and elevation 1562
(top of flood control pool) amounts to
21,448 acre-feet (based on 1953 sedi-
mentation survey). Whenever the res-
ervoir level is within this elevation
range, the flood control discharge fa-
cilities shall be operated under the di-
rection of the District Engineer, Corps
of Engineers, Department of the Army,
in charge of the locality, so as to re-
duce as much as practicable the flood
damage below the dam, and to limit
the reservoir level to elevation 1562
when possible.

(b) When the reservoir level is below
elevation 1559 and the predicted volume
of runoff from the area above the dam
exceeds the volume of water necessary
to raise the reservoir level above ele-
vation 1559, the reservoir will be oper-
ated to obtain maximum overall bene-
fits which may consist of preflood re-
leases: Provided, That all preflood re-
leases will have prior concurrence of
the Bureau of Reclamation or its des-
ignated agent. The preflood releases
shall not result in a reservoir level
below elevation 1559 at the end of the
flood.

(c) When the reservoir level exceeds
elevation 1559, releases will be made
equal to inflow or 2,000 c.f.s., whichever
is smaller, except that when the res-
ervoir elevation forecast indicates that
this operation will result in a reservoir
level exceeding elevation 1562, releases
will be increased in order to provide
maximum overall benefits and prevent
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the reservoir level from exceeding ele-
vation 1562, insofar as possible. The
flood control pool will be emptied by
continuing the peak discharge rate
until the reservoir level recedes to ele-
vation 1559, at which time releases will
be made equal to inflow.

(d) If the reservoir level exceeds ele-
vation 1562 (top of flood control pool)
releases shall be made at the maximum
rate possible through the spillway
gates, conduit, and the uncontrolled
spillway and continued until the res-
ervoir level recedes to elevation 1559,
at which time releases will be made
equal to inflow.

(e) Whenever the reservoir level is
above elevation 1559 and communica-
tion with the Bureau of Reclamation
Regional Office and the Corps of Engi-
neers District Office is unobtainable,
releases shall be made equal to inflow
until all gates are fully open. The max-
imum release thus obtained shall be
maintained until the pool recedes to
elevation 1559 at which time releases
shall be made to equal inflow.

(f) The representative of the Bureau
of Reclamation, or its designated
agent, in immediate charge of the oper-
ation of Altus Dam will furnish daily
to the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, a report on
forms provided by the District for this
purpose, showing the reservoir pool ele-
vation; the number of spillway gates in
operation with their respective opening
and releases; the uncontrolled spillway
release; conduit, canal outlet
wasteway, and irrigation releases; stor-
age; reservoir inflow; available evapo-
ration data; and precipitation in
inches. A reading at 8 a.m., noon, 4
p.m., and midnight, shall be shown for
each day. Whenever the reservoir level
rises to elevation 1559 and releases for
flood control regulation are necessary
or appear imminent, the representative
of the Bureau of Reclamation or its
designated agent, shall report at once
to the District Engineer by telephone
or telegraph and, unless otherwise in-
structed, shall report at 8 a.m., noon,
and 3 p.m. thereafter, in that manner,
until the reservoir level recedes to ele-
vation 1559. These latter reports shall
reach the District Engineer by 9 a.m., 1
p-m., and 4 p.m. each day.
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(g) The regulations of this section,
insofar as they govern use of the flood
control storage capacity above ele-
vation 1559 are subject to temporary
modification by the District Engineer
in time of flood, if found desirable on
the basis of conditions at the time.
Such desired modifications shall be co-
ordinated with and approved by the Bu-
reau of Reclamation.

(h) Flood control operation shall not
restrict releases necessary for irriga-
tion, municipal, and industrial uses.

(i) Releases made in accordance with
the regulations of this section are sub-
ject to the conditions that releases
shall not be made at rates or in a man-
ner that would be inconsistent with
emergency requirements for protecting
the dam and reservoir from major dam-
age.

(J) Any time that the Bureau of Rec-
lamation determines that operation in
accordance with the regulations of this
section will jeopardize the safety of
Altus Dam, they will so advise the Dis-
trict Engineer and will assume oper-
ational responsibility and take action
necessary to assure the safety of the
dam.

(k) The discharge characteristics of
the controlled and the uncontrolled
spillways (capable of discharging ap-
proximately 42,800 c.f.s. and 2,000 c.f.s.,
respectively, with the reservoir level at
elevation 1562) shall be maintained in
accordance with the construction plans
(Bureau of Reclamation Drawing No.
258-D-69).

() All elevations stated in this sec-
tion are at Altus Dam and are referred
to the datum in use at that location.

[33 FR 12733, Sept. 7, 1968]

§208.27 Fort Cobb Dam and Reservoir,
Pond (Cobb) Creek, Oklahoma.

The Bureau of Reclamation shall op-
erate the Fort Cobb Dam and Reservoir
in the interest of flood control as fol-
lows:

(a) Whenever the reservoir level is
between elevation 1342.0, top of the
conservation pool, and elevation 1354.8,
top of flood control pool, the flood con-
trol discharge facilities shall be oper-
ated under the direction of the District
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Engineer, Corps of Engineers, Depart-
ment of the Army, in charge of the lo-
cality, so as to reduce as much as prac-
ticable the flood damage below the res-
ervoir. All flood control releases shall
be made in amounts which, when com-
bined with local inflow below the dam,
will not produce flows in excess of
bankfull on Pond (Cobb) Creek down-
stream of the reservoir and on the
Washita River downstream of their
confluence. In order to accomplish this
purpose, flows shall not exceed a 13.0-
foot stage (1,300 cfs) on the USGS gage
on Pond (Cobb) Creek near Fort Cobb,
Oklahoma, river mile 5.0; a 19.0-foot
stage (6,000 cfs) on the USGS gage on
the Washita River near Anadarko,
Oklahoma, river mile 305.0; or a 19.0-
foot stage on the USGS gage near
Bradley, Oklahoma, river mile 210.6.

(b) When the reservoir level exceeds
elevation 1354.8, top of flood control
pool, releases shall be made at the
maximum rate possible and continued
until the pool elevation recedes to ele-
vation 1354.8 when releases shall be
made to equal inflow or the maximum
release permissible under paragraph (a)
of this section, whichever is greater.

(c) The representative of the Bureau
of Reclamation in immediate charge of
operation of the Fort Cobb Dam shall
furnish daily to the District Engineer,
Corps of Engineers, Department of the
Army, in charge of the locality, a re-
port, on forms provided by the District
Engineer showing the elevation of the
reservoir level; number of river outlet
works gates in operation with their re-
spective openings and releases; uncon-
trolled spillway and municipal outlet
works release; storage; tailwater ele-
vation; reservoir inflow; available
evaporation data; and precipitation in
inches. Normally, one reading at 8:00
a.m., shall be shown for each day.
Readings of all items except evapo-
ration shall be shown for at least three
observations a day when the reservoir
level is above elevation 1342.0. When-
ever the reservoir level rises to ele-
vation 1342.0 and releases for flood reg-
ulation are necessary or appear immi-
nent, the Bureau representative shall
report at once to the District Engineer
by telephone or telegraph and, unless
otherwise instructed, shall report once
daily thereafter in that manner until

33 CFR Ch. Il (7-1-03 Edition)

the reservoir level recedes to elevation
1342.0. These latter reports shall reach
the District Engineer by 9:00 a.m., each
day.

(d) The regulations of this section in-
sofar as they govern use of the flood
control storage capacity above ele-
vation 1342.0 are subject to temporary
modification in time of flood by the
District Engineer if found desirable on
the basis of conditions at the time.
Such desired modifications shall be
communicated to the representative of
the Bureau of Reclamation in imme-
diate charge of operations of the Fort
Cobb Dam by any available means of
communication and shall be confirmed
in writing under date of the same day
to the Regional Director in charge of
the locality, with a copy to the rep-
resentative in charge of the Fort Cobb
Dam.

(e) Flood control operation shall not
restrict releases necessary for munic-
ipal-industrial and irrigation uses:

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and reservoir from major damage
or inconsistent with safe routing of the
inflow design flood.

(g) All elevations stated in this sec-
tion are at Fort Cobb Dam and are re-
ferred to the datum in use at that loca-
tion.

[26 FR 3190, Apr. 14, 1961]

§208.28 Foss Dam and Reservoir,
Washita River, Oklahoma.

The Bureau of Reclamation shall op-
erate the Foss Dam and Reservoir in
the interest of flood control as follows:

(a) Whenever the reservoir level is
between elevation 1652.0, top of con-
servation pool, and elevation 1668.6, top
of flood control pool, the flood control
discharge facilities shall be operated
under the direction of the District En-
gineer, Corps of Engineers, Department
of the Army, in charge of the locality,
so as to reduce as much as practicable
the flood damage below the reservoir.
All flood control releases shall be made
in amounts which, when combined with
local inflow below the dam, will not
produce flows in excess of bankfull on

132



Corps of Engineers, Dept. of the Army, DoD

the Washita River downstream of the
reservoir. In order to accomplish this
purpose, flows shall not exceed an 18.0
foot stage (3,000 c.f.s.) on the USGS
gage on the Washita River near Clin-
ton, Oklahoma, river mile 447.4, or an
18.0 foot stage (6,000 c.f.s.) on the USGS
gage on the Washita River near Car-
negie, Oklahoma, river mile 353.9.

(b) When the reservoir level exceeds
elevation 1668.6, top of flood control
pool, releases shall be made at the
maximum rate possible through the
river outlet works and uncontrolled
spillway and continued until the pool
elevation recedes to elevation 1668.6
when releases shall be made to equal
inflow or the maximum release permis-
sible under paragraph (a) of this sec-
tion, whichever is greater.

(c) The representative of the Bureau
of Reclamation in immediate charge of
operation of the Foss Dam shall fur-
nish daily to the District Engineer,
Corps of Engineers, Department of the
Army, in charge of the locality, on
forms provided by the District Engi-
neer for this purpose, a report, showing
the elevation of the reservoir level;
number of river outlet works gates in
operation with their respective open-
ings and releases; canal outlet works,
municipal outlet works and uncon-
trolled spillway releases; storage;
tailwater elevation; reservoir inflow;
available evaporation data; and pre-
cipitation in inches. Normally, one
reading at 8:00 a.m. shall be shown for
each day. Readings of all items except
evaporation shall be shown for at least
three observations a day when the res-
ervoir level is above elevation 1652.0.
Whenever the reservoir level rises to
elevation 1652.0 and releases for flood
regulation are necessary or appear im-
minent, the Bureau representative
shall report at once to the District En-
gineer by telephone or telegraph and,
unless otherwise instructed, shall re-
port once daily thereafter in that man-
ner until the reservoir level recedes to
elevation 1652.0. These latter reports
shall reach the District Engineer by
9:00 a.m., each day.

(d) The regulations of this section in-
sofar as they govern use of the flood
control storage capacity above ele-
vation 1652.0 are subject to temporary
modification in time of flood by the
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District Engineer if found desirable on
the basis of conditions at the time.
Such desired modifications shall be
communicated to the representative of
the Bureau of Reclamation in imme-
diate charge of operations of the Foss
Dam by any available means of com-
munication and shall be confirmed in
writing under date of the same day to
the Regional Director in charge of the
locality, with a copy to the representa-
tive in charge of the Foss Dam.

(e) Flood control operations shall not
restrict releases necessary for munic-
ipal-industrial and irrigation uses.

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and reservoir from major damage
or inconsistent with safe routing of the
inflow design flood.

(g) All elevations stated in this sec-
tion are at Foss Dam and are referred
to the datum in use at that location.

[26 FR 6982, Aug. 3, 1961]

§208.29 Arbuckle Dam and Lake of the
Arbuckles, Rock Creek, Okla.

The Bureau of Reclamation, or its
designated agent, shall operate the Ar-
buckle Dam and Lake of the Arbuckles
in the interest of flood control as fol-
lows:

(a) Flood control storage in Lake of
the Arbuckles between elevation 872
(top of conservation pool) and ele-
vation 885.3 (top of flood control pool)
initially amounts to 36,400 acre-feet.
Whenever the lake level is within this
elevation range the flood control dis-
charge facilities shall be operated
under the direction of the District En-
gineer, Corps of Engineers, Department
of the Army, in charge of the locality,
so as to reduce as much as practicable
of the flood damage below the lake. In
order to accomplish this purpose, flood
control releases shall be limited to
amounts, which when combined with
local inflows below the dam will not
produce flows in excess of bankfull on
Rock Creek downstream of the lake
and on the Washita River, from the
confluence of Rock Creek to Durwood,
Okla. Operating stages and cor-
responding flows are as follows: An 11-
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foot stage (15,000 c.f.s.) on the U.S.G.S.
gage on Rock Creek near Dougherty,
Okla., river mile 1; and a 20-foot stage
(15,000 c.f.s.) on the U.S.G.S. gage on
the Washita River near Durwood,
Okla., river mile 63.4.

(b) When the level in Lake of the Ar-
buckles exceeds elevation 885.3 (top of
flood control pool), releases shall be
made at the maximum rate possible
through the river outlet works and the
uncontrolled spillway and continued
until the lake level recedes to ele-
vation 885.3 when releases shall be
made to equal inflow or the maximum
release permissible under paragraph (a)
of this section, whichever is greater.

(c) The representative of the Bureau
of Reclamation or its designated agent
in immediate charge of operation of
the Arbuckle Dam shall furnish daily
to the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, a report, on
forms provided by the District Engi-
neer for this purpose, showing the lake
elevation; the number of river outlet
works gates in operation with their re-
spective openings and releases; uncon-
trolled spillway release; municipal
pumping rate; tailwater elevation;
available evaporation data; and pre-
cipitation in inches. Normally, a read-
ing at 8 a.m., noon, 4 p.m., and mid-
night shall be shown for each day.
Whenever the lake level rises to ele-
vation 872 and releases for flood regula-
tion are necessary or appear imminent,
the representative of the Bureau of
Reclamation or its designated agent,
shall report at once to the District En-
gineer by telephone or telegraph and
unless otherwise instructed shall re-
port once daily thereafter in that man-
ner until the lake level recedes to ele-
vation 872. These latter reports shall
reach the District Engineer by 9 a.m.
each day.

(d) The regulations of this section,
insofar as they govern use of flood con-
trol storage capacity above elevation
872, are subject to temporary modifica-
tion in time of flood by the District
Engineer if found desirable on the basis
of conditions at the time. Such desired
modifications shall be communicated
to the representative of the Bureau of
Reclamation and its designated agent
in immediate charge of operation of
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the Arbuckle Dam by any available
means of communication, and shall be
confirmed in writing under date of the
same day to the Regional Director in
charge of the locality, and his des-
ignated agent, with a copy to the rep-
resentative in charge of the Arbuckle
Dam.

(e) Flood control operation shall not
restrict pumping necessary for munic-
ipal and industrial uses and releases
necessary for downstream users.

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and lake from major damage or
inconsistent with the safe routing of
the inflow design flood (spillway design
flood).

(g) The discharge characteristics of
the river outlet works (capable of dis-
charging approximately 1,880 c.f.s.
when the lake level is at 872) shall be
maintained in accordance with the con-
struction plans (Bureau of Reclamation
Specifications No. 6099 as modified by
the “‘as built’” drawings).

(h) All elevations stated in this sec-
tion are at Arbuckle Dam and are re-
ferred to the datum in use at that loca-
tion.

[33 FR 263, Jan. 9, 1968]

§208.32 Sanford Dam and Lake Mere-
dith, Canadian River, Tex.

The Bureau of Reclamation, or its
designated agent, shall operate the
Sanford Dam and Lake Meredith in the
interest of flood control as follows:

(a) Flood control storage in the res-
ervoir, Lake Meredith, between ele-
vation 2941.3 (top of conservation pool)
and elevation 2965.0 (top of flood con-
trol pool) initially amounts to 462,100
acre-feet. Whenever the reservoir level
is within this elevation range, the flood
control discharge facilities shall be op-
erated under the direction of the Dis-
trict Engineer, Corps of Engineers, De-
partment of the Army, in charge of the
locality, so as to reduce as much as
practicable the flood damage below the
reservoir. All flood control releases
shall be made in amounts which, when
combined with local inflow below the
dam, will not produce flows in excess of
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bankfull on the Canadian River down-
stream of the reservoir. In order to ac-
complish this purpose, flows shall not
exceed 25,000 c.f.s. at the Sanford Dam
site or an 8.0-foot stage (75,000 c.f.s.) on
the U.S.G.S. gage on the Canadian
River near Canadian, Tex., river mile
433.9.

(b) When the reservoir level exceeds
elevation 2965.0 (top of flood control
pool) releases shall be made at the
maximum rate possible through the
flood control outlet works, the river
outlet works and the uncontrolled
spillway and continue until the pool
level recedes to elevation 2965.0 when
releases will be made to equal inflow or
the maximum release permissible
under paragraph (a) of this section,
whichever is greater.

(c) The representative of the Bureau
of Reclamation, or its designated agent
in immediate charge of operation of
the Sanford Dam will furnish daily to
the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, a report, on
forms provided by the District Engi-
neer for this purpose showing the pool
elevation; the number of flood control
outlet works gates in operation with
their respective openings and releases;
the uncontrolled spillway release; and
the municipal outlet works release;
storage; tailwater elevation; reservoir
inflow; available evaporation data; and
precipitation in inches. Normally a
reading at 8 a.m., noon, 4 p.m., and
midnight, shall be shown for each day.
Readings of all items except evapo-
ration shall be shown for at least four
observations a day when the reservoir
level is at or above elevation 2941.3.
Whenever the reservoir level rises to
elevation 2941.3 and releases for flood
regulation are necessary or appear im-
minent, the representative of the Bu-
reau of Reclamation, or its designated
agent, shall report at once to the Dis-
trict Engineer by telephone or tele-
graph and, unless otherwise instructed,
will report once daily thereafter in
that manner until the reservoir level
recedes to elevation 2941.3. These latter
reports shall reach the District Engi-
neer by 9 a.m. each day.

(d) The regulations of this section,
insofar as they govern use of the flood
control storage capacity above ele-
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vation 2941.3, are subject to temporary
modification in time of flood by the
District Engineer if found desirable on
the basis of conditions at the time.
Such desired modifications shall be
communicated to the representative of
the Bureau of Reclamation and its des-
ignated agent in immediate charge of
operation of the Sanford Dam by the
best available means of communica-
tion, and shall be confirmed in writing
under date of the same day to the Re-
gional Director in charge of the local-
ity, and his designated agent, with a
copy to the representative in charge of
the Sanford Dam.

(e) Flood control operation shall not
restrict pumping necessary for munic-
ipal and industrial uses and releases
necessary for downstream users.

(f) Release made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and reservoir from major damage
or inconsistent with the safe routing of
the inflow design flood (spillway design
flood).

(g) The discharge characteristics of
the flood control outlet works (capable
of discharging approximately 22,000
c.f.s. with the reservoir level at ele-
vation 2941.3) shall be maintained in
accordance with the construction plans
(Bureau of Reclamation Specifications
No. DC-5725 as modified by revised
drawings and criteria in Designers’ Op-
erating Criteria, Sanford Dam, dated
October 1965).

(h) All elevations stated in this sec-
tion are at Sanford Dam and are re-
ferred to the datum in use at that loca-
tion.

[31 FR 7751, June 1, 1966]

§208.33 Cheney Dam and Reservoir,
North Fork of Ninnescah River,
Kans.

The Bureau of Reclamation, or its
designated agent, shall operate the
Cheney Dam and Reservoir in the in-
terest of flood control as follows:

(a) Flood control storage in the res-
ervoir is the capacity between ele-
vation 1421.6 (top of the conservation
pool) and elevation 1429.0 (top of the
flood control pool), and initially
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amounts to 80,860 acre-feet. Whenever
the reservoir level is within this range
the flood control discharge facilities
shall be operated under the direction of
the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, so as to reduce
as much as practicable the flood dam-
age below the reservoir. All flood con-
trol releases shall be made in amounts
which, when combined with local in-
flow below the dam, will not produce
flows in excess of bankfull on the
North Fork of Ninnescah and
Ninnescah River downstream of the
reservoir and on the Arkansas River to
Arkansas City, Kans. In order to ac-
complish this, flows shall not exceed a
90-foot stage (2,500 c.f.s.)) on the
U.S.G.S. gage on North Fork of
Ninnescah River near Cheney, Kans.,
river mile 8.8; a 12-foot stage (7,000
c.fs)) on the U.S.G.S. gage on
Ninnescah River near Peck, Kans.,
river mile 31.6; and a 16-foot stage
(18,000 c.f.s.) on the U.S.W.B. gage on
Arkansas River at Arkansas City,
Kans., river mile 701.4.

(b) When the reservoir level exceeds
elevation 1429.0 (top of flood control
pool), releases shall be made at the
maximum rate possible through the
river outlet works and the uncon-
trolled spillway and continued until
the pool recedes to elevation 1429.0
when releases shall be made to equal
inflow or the maximum release permis-
sible under paragraph (a) of this sec-
tion, whichever is greater.

(c) The representative of the Bureau
of Reclamation or its designated agent
in immediate charge of operation of
the Cheney Dam shall furnish daily to
the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, a report, on
forms provided by the District Engi-
neer for this purpose, showing the pool
elevation; the number of river outlet
works gates in operation with their re-
spective openings and releases; uncon-

trolled spillway release; municipal
pumping rate; storage; tailwater ele-
vation; reservoir inflow; available

evaporation data; and precipitation in
inches. Normally, a reading at 8 a.m.,
noon, 4 p.m., and midnight, shall be
shown for each day. Whenever the res-
ervoir pool rises to elevation 1421.6 and
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releases for flood regulation are nec-
essary or appear imminent, the rep-
resentative of the Bureau of Reclama-
tion or its designated agent, shall re-
port at once to the District Engineer
by telephone or telegraph, and, unless
otherwise instructed, shall report once
daily thereafter in that manner until
the reservoir pool recedes to elevation
1421.6. These latter reports shall reach
the District Engineer by 9 a.m. each
day.

(d) The regulations of this section,
insofar as they govern use of flood con-
trol storage capacity above elevation
1421.6, are subject to temporary modi-
fication in time of flood by the District
Engineer if found desirable on the basis
of conditions at the time. Such desired
modifications shall be communicated
to the representative of the Bureau of
Reclamation and its designated agent
in immediate charge of operations of
the Cheney Dam by any available
means of communication, and shall be
confirmed in writing under date of the
same day to the Regional Director in
charge of the locality, and his des-
ignated agent, with a copy to the rep-
resentative in charge of the Cheney
Dam.

(e) Flood control operation shall not
restrict pumping necessary for munic-
ipal and industrial uses and releases
necessary for downstream users.

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and reservoir from major damage
or inconsistent with the safe routing of
the inflow design flood (spillway design
flood).

(g) The discharge characteristics of
the river outlet works (capable of dis-
charging approximately 3,590 c.f.s. with
the reservoir level at elevation 1421.6)
shall be maintained in accordance with
the construction plans (Bureau of Rec-
lamation Specifications No. DC-5744 as
modified by revised drawings and cri-
teria in Designers’ Operating Criteria,
Cheney Dam, dated November 1964).
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(h) All elevations stated in this sec-
tion are at Cheney Dam and are re-
ferred to the datum in use at that loca-
tion.

[31 FR 7751, June 1, 1966]

§208.34 Norman Dam and Lake Thun-
derbird, Little River, Okla.

The Bureau of Reclamation, or its
designated agent, shall operate Nor-
man Dam and Lake Thunderbird in the
interest of flood control as follows:

(a) Flood control storage in Lake
Thunderbird between elevation 1039
(top of the conservation pool) and ele-
vation 1049.4 (top of flood control pool)
initially amounts to 76,600 acre-feet.
Whenever the reservoir level is within
this elevation range the flood control
discharge facilities at Norman Dam
shall be operated under the direction of
the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, so as to reduce
as much as practicable the flood dam-
age below the reservoir. In order to ac-
complish this purpose, flood control re-
leases shall be limited to amounts
which, when combined with local
inflows below the dam, will not
produce flows in excess of bankfull on
the Little River downstream of the res-
ervoir. Controlling bankfull stages and
corresponding flows, as presently esti-
mated, are as follows: A 7.5-foot stage
(1,800 c.f.s.) on the U.S.G.S. gage on
Little River near Tecumseh, Okla.,
river mile 77.2 and a 17-foot stage (6,500
c.f.s.) on the U.S.G.S. gage on Little
River near Sasakwa, Okla., river mile
24.1.

(b) When the reservoir level in Lake
Thunderbird exceeds elevation 1049.4
(top of flood control pool), releases
shall be made at the maximum rate
possible through the river outlet works
and the uncontrolled spillway and con-
tinued until the pool recedes to ele-
vation 1049.4 when releases shall be
made to equal inflow or the maximum
release permissible under paragraph (a)
of this section, whichever is greater.

(c) The representative of the Bureau
of Reclamation or its designated agent
in immediate charge of operation of
the Norman Dam shall furnish daily to
the District Engineer, Corps of Engi-
neers, Department of the Army, in
charge of the locality, a report, on
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forms provided by the District Engi-
neer showing the pool elevation; the
number of river outlet works gates in
operation with their respective open-
ings and releases; uncontrolled spill-
way release; municipal pumping rate;
storage; tail water elevation; reservoir
inflow; available evaporation data; and
precipitation in inches. Normally, a
reading at 8 a.m., noon, 4 p.m. and mid-
night, shall be shown for each day.
Whenever the reservoir level rises to
elevation 1039 and releases for flood
regulation are necessary or appear im-
minent, the representative of the Bu-
reau of Reclamation or its designated
agent, shall report at once to the Dis-
trict Engineer by telephone or tele-
graph and, unless otherwise instructed,
shall report once daily thereafter in
that manner until the reservoir level
recedes to elevation 1039. These latter
reports shall reach the District Engi-
neer by 9 a.m. each day.

(d) The regulations of this section,
insofar as they govern use of flood con-
trol storage capacity above elevation
1039.0, are subject to temporary modi-
fication in time of flood by the District
Engineer if found desirable on the basis
of conditions at the time. Such desired
modifications shall be communicated
to the representative of the Bureau of
Reclamation and its designated agent
in immediate charge of operations of
the Norman Dam by any available
means of communication, and shall be
confirmed in writing under date of the
same day to the Regional Director in
charge of the locality, and his des-
ignated agent, with a copy to the rep-
resentative in charge of the Norman
Dam.

(e) Flood control operation shall not
restrict pumping necessary for munic-
ipal and industrial uses and releases
necessary for downstream users.

(f) Releases made in accordance with
the regulations of this section are sub-
ject to the condition that releases shall
not be made at rates or in a manner
that would be inconsistent with emer-
gency requirements for protecting the
dam and reservoir from major damage
or inconsistent with the safe routing of
the inflow design flood (spillway design
flood).
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(g) The discharge characteristics of
the river outlet works (capable of dis-
charging approximately 5,400 c.f.s. with
the reservoir level at elevation 1039.0)
shall be maintained in accordance with
the construction plans (Bureau of Rec-
lamation Specifications No. DC-5793 as
revised by the ‘“‘as built drawings™).

(h) AIll elevations stated in this sec-
tion are at Norman Dam and are re-
ferred to the datum in use at that loca-
tion.

[34 FR 4967, Mar. 7, 1969]

§208.82 Hetch Hetchy, Cherry Valley,
and Don Pedro Dams and Res-
ervoirs.

The Turlock Irrigation District and
Modesto Irrigation District, acting
jointly, hereinafter called the Dis-
tricts, shall operate Don Pedro Dam
and Reservoir in the interest of flood
control, and the City and County of
San Francisco, hereinafter called the
City, shall operate Hetch Hetchy Dam
and Reservoir and Cherry Valley Dam
and Reservoir in the interest of flood
control all as follows:

(a) Storage space in Don Pedro Res-
ervoir shall be kept available for flood-
control purposes in accordance with
the Flood-Control Storage Reservation
Diagram currently in force for that
reservoir, except when storage of flood-
water is necessary as prescribed in
paragraph (d) of this section. The
Flood-Control Storage Reservation
Diagram in force as of the promulga-
tion of this section is that dated 4
April 1956, File No. TU-1-26-7, and is on
file in the Office of the Chief of Engi-
neers, Department of the Army, Wash-
ington, D.C., in the office of the
Turlock Irrigation District, Turlock,
California, and in the office of the Mo-
desto Irrigation District, Modesto,
California. Revisions of the Flood-Con-
trol Storage Reservation Diagram may
be developed from time to time as nec-
essary by the Corps of Engineers and
the Districts. Each such revision shall
be effective upon the date specified in
the approval thereof by the Chief of
Engineers and by the presidents of the
Districts and from that date until re-
placed shall be the Flood-Control Stor-
age Reservation Diagram currently in
force for the purpose of this section.
Copies of the Flood-Control Storage
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Reservation Diagram currently in force
shall be kept on file in and may be ob-
tained from the office of the District
Engineer, Corps of Engineers, in charge
of the locality, the office of the
Turlock Irrigation District, Turlock,
California, and the office of the Mo-
desto Irrigation District, Modesto,
California.

(b) Storage space in Hetch Hetchy
Reservoir shall be kept available for
flood-control purposes in accordance
with the Flood-Control Storage Res-
ervation Diagram for that reservoir
currently in force, except when storage
of floodwater is necessary as prescribed
in paragraph (e) of this section. The
Flood-Control Storage Reservation
Diagram in force as of the promulga-
tion of this section is that dated April
4, 1956, File No. TU-3-26-1, and is on file
in the Office. Chief of Engineers, De-
partment of the Army, Washington,
D.C., and in the office of the Public
Utilities Commission of the City and
County of San Francisco, California.
Revisions of the Flood-Control Storage
Reservation Diagram may be developed
from time to time as necessary by the
Corps of Engineers and the City. Each
such revision shall be effective upon
the date specified in the approval
thereof by the Chief of Engineers and
by the Public Utilities Commission of
the City and County of San Francisco,
California, and from that date until re-
placed shall be the Flood-Control Stor-
age Reservation Diagram currently in
force for the purpose of this section.
Copies of the Flood-Control Storage
Reservation Diagram currently in force
shall be kept on file in and may be ob-
tained from the office of the District
Engineer, Corps of Engineers, in charge
of the locality, and the office of the
Public Utilities Commission of the
City and County of San Francisco,
California.

(c) Storage space in Cherry Valley
Reservoir shall be kept available for
flood-control purposes in accordance
with the Flood-Control Reservation
Diagram currently in force for that
reservoir except when storage of flood-
water is necessary as prescribed in
paragraph (e) of this section. The
Flood-Control Storage Reservoir Dia-
gram in force as of the promulgation of
this section is that dated April 4, 1956,
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File No. TU-2-26-6, and is on file in the
Office, Chief of Engineers, Corps of En-
gineers, Department of the Army,
Washington, D.C., and in the office of
the Public Utilities Commission of the
City and County of San Francisco,
California. Revisions of the Flood-Con-
trol Storage Reservation Diagram may
be developed from time to time as nec-
essary by the Corps of Engineers and
the City. Each such revision shall be
effective upon the date specified in the
approval thereof by the Chief of Engi-
neers and by the Public Utilities Com-
mission of the City and County of San
Francisco, California, and from that
date until replaced shall be the Flood-
Control Storage Reservation Diagram
currently in force for the purpose of
this section. Copies of the Flood-Con-
trol Storage Reservation Diagram cur-
rently in force shall be kept on file in
and may be obtained from the office of
the District Engineer, Corps of Engi-
neers, in charge of the locality, and the
office of the Public Utilities Commis-
sion of the City and County of San
Francisco, California.

(d) Any water temporarily stored in
the flood-control space indicated by
the Flood-Control Storage Reservation
Diagram currently in force for Don
Pedro Reservoir shall be released as
rapidly as can be accomplished without
causing flows in Tuolumne River below
LaGrange Dam to exceed 7,000 c.f.s.
during rain floods or to exceed 9,000
c.f.s. at all other times.

(e) Any water temporarily stored in
the flood-control space indicated by
the Flood-Control Storage Reservation
Diagrams currently in force for Hetch
Hetchy and Cherry Valley Reservoirs
shall be released as rapidly as can be
accomplished without exceeding the re-
spective safe channel capacities, and
without materially contributing to
major encroachment into the flood-
control space at Don Pedro Reservoir.
Such releases shall be proportioned be-
tween Hetch Hetchy and Cherry Valley
Reservoirs in such manner as to assure
that the percentage of encroachment
into the flood-control space at the two
reservoirs will tend toward equality in-
sofar as possible. Whenever the storage
space in Don Pedro Reservoir is less
than 90 percent of that indicated by the
Flood-Control Storage Reservation
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Diagram currently in force for that
reservoir, releases from Hetch Hetchy
and Cherry Valley Reservoirs shall be
restricted to those required in connec-
tion with the generation of hydro-
electric power in the power system of
the City and in connection with diver-
sion into the water supply system of
the City.

(f) In the event that the water level
in Don Pedro Reservoir rises above ele-
vation 605.55 at the dam (top of spill-
way gates), subsequent operation of the
dam shall be such as to cause down-
stream flows to exceed as little as pos-
sible the criteria prescribed in para-
graph (d) of this section, and in no
event to cause the maximum subse-
quent release from the reservoir to ex-
ceed the estimated maximum subse-
quent inflow to the reservoir.

(g) In the event that the water level
in Hetch Hetchy Reservoir rises above
elevation 3806 at the dam (top of spill-
way gates), subsequent operation of the
dam shall be such as to cause down-
stream flows to exceed as little as pos-
sible the criteria prescribed in para-
graph (e) of this section, and in no
event to cause the maximum subse-
quent release from the reservoir to ex-
ceed the estimated maximum subse-
quent inflow to the reservoir.

(h) In the event that the water level
in Cherry Valley Reservoir rises above
elevation 4700 at the dam (spillway
crest), subsequent operation of the dam
shall be such as to cause downstream
flows to exceed as little as possible the
criteria prescribed in paragraph (e) of
this section, and in no event to cause
the maximum subsequent release from
the reservoir to exceed the estimated
maximum subsequent inflow to the res-
ervoir.

(i) Nothing in the regulations of this
section shall be construed to require
dangerously rapid changes in mag-
nitudes of releases from any of the res-
ervoirs.

(J) The Districts shall procure such
current basic hydrologic data, make
such current determinations of re-
quired flood-control storage reserva-
tion in Don Pedro Reservoir, and cur-
rent calculations of permissible re-
leases from Don Pedro Reservoir as are
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required to accomplish the flood-con-
trol objectives of the regulations of
this section.

(k) The City shall procure such cur-
rent basic hydrologic data, and make
such current calculations of permis-
sible releases from Hetch Hetchy and
Cherry Valley Reservoirs as are re-
quired to accomplish the flood-control
objectives of the regulations of this
section.

() The City shall keep the District
Engineer, Corps of Engineers, in charge
of the locality, and the Districts cur-
rently advised of reservoir releases,
reservoir storages, basic operating cri-
teria which affect the schedule of oper-
ations, and such other operating data
as the District Engineer, Corps of Engi-
neers, may request for Hetch Hetchy,
Eleanor, and Cherry Valley Reservoirs.

(m) The Districts shall keep the Dis-
trict Engineer, Corps of Engineers, in
charge of the locality, and the City
currently advised of reservoir releases,
reservoir storages, basic operating cri-
teria which affect the schedule of oper-
ations, and such other operating data
as the District Engineer, Corps of Engi-
neers, may request for Don Pedro Res-
ervoir.

(n) The flood-control regulations of
this section are subject to temporary
modification by the District Engineer,
Corps of Engineers, if found necessary
in time of flood emergency. Request for
and action on such modifications may
be made by any available means of
communication, and such action shall
be confirmed in writing under date of
same day to the operating agency for
the reservoir affected.

[21 FR 2682, Apr. 26, 1956]
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§209.50 Mississippi River Commission:
Public observation of Commission
meetings.

(a) Purpose. (1) The purpose of this
regulation is to afford to the public, to
the fullest possible extent, information
regarding the decisionmaking proc-
esses of the Mississippi River Commis-
sion and to open all meetings of the
Mississippi River Commission to public
observation except in instances where
a portion or portions of a meeting may
be closed to the public in accordance
with this regulation in order to protect
the rights of individuals and/or in order
to permit the Mississippi River Com-
mission to carry out its statutory and
assigned functions and responsibilities.
This regulation is issued in accordance
with section (g) of the Government in
the Sunshine Act and implements sec-
tions (b) through (f) of said Act (&
U.S.C. 552b (b) through (f)).

(2) Public observation of Mississippi
River Commission meetings includes
public participation in the delibera-
tions of the Commission only to the ex-
tent specifically provide in public no-
tices of such meetings.

(b) Definitions. The following defini-
tions apply to the regulation in this
section.
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(1) Commission means The Mississippi
River Commission.

(2) President means the duly ap-
pointed President and Executive Offi-
cer of the Commission.

(3) Commissioner means a duly ap-
pointed member of the Commission.

(4) Secretary means the Secretary of
the Commission.

(5) Chief Legal Officer means the Divi-
sion Counsel or the acting Division
Counsel of the Lower Mississippi Val-
ley Division, Corps of Engineers.

(6) Meeting means the deliberations of
at least a majority of the Commis-
sioners where such deliberations deter-
mine or result in the joint conduct or
disposition of official Commission busi-
ness, but does not include:

(i) Deliberations of the Commission
in determining whether or not to close
a portion or portions of a meeting in
accordance with paragraphs (e)(4) and
(e)(5) of this section.

(ii) Deliberations of the Commission
in determining whether or not to with-
hold from disclosure information per-
taining to a portion or portions of a
meeting as provided in paragraphs
(e)(4) and (e)(5) of this section.

(iii) Deliberations of the Commission
pertaining to changes in the subject
matter of a meeting or changes in the
determination to open or close a por-
tion or portions of a meeting to the
public following the public announce-
ment of such meeting in accordance
with paragraph (d)(4) of this section.

(iv) Deliberations of the Commission
in determining whether to waive the
one-week public notice requirement in
accordance with paragraph (d)(2) of
this section.

(c) Time, place, and agenda of meetings.
(1) The meetings of the Commission,
except those held on Government boats
during inspection trips of the Commis-
sion, shall be held at Vicksburg, Mis-
sissippi. The time of such meetings
shall be fixed by the President of the
Commission, who shall cause due no-
tice of such meetings to be given mem-
bers of the Commission and the public.

(33 U.S.C. 646)

(2) The President shall, after con-
sultation with the Commissioners, pre-
pare a detailed agenda for planned
Commission meetings at the earliest
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practicable time. Suggestions from the
public of proposed agenda items are in-
vited.

(d) Public notices and Federal Register
publication. (1) At least one week before
each Commission meeting the Sec-
retary shall issue a public announce-
ment which (i) States the time and
place of the meeting,

(ii) Lists the agenda items or sub-
jects to be discussed at the meeting,

(iii) States whether the meeting or
portions of the meeting are to be closed
or open to public observation,

(iv) States whether or not public par-
ticipation in the meeting will be per-
mitted, and

(v) States the name and business
phone number of the official who will
respond to requests for information
about the meeting. Public announce-
ments of Commission meetings shall
include releases to the news media in
the Lower Mississippi River Valley and
mailing notices of such meetings to all
persons and agencies known to have an
interest in the Commission’s work and
to others who request such announce-
ments.

(2) The one-week period for public no-
tice required by paragraph (d)(1) of this
section shall not be applicable when a
majority of the entire membership of
the Commission determines by a re-
corded vote that Commission business
requires that a meeting be called at an
earlier date. The Secretary shall, how-
ever, issue the public notice required
by paragraph (d)(1) of this section at
the earliest practicable time.

(3) When due to unforeseen cir-
cumstances it is necessary to change
the time or place of a meeting fol-
lowing the public announcement re-
quired by paragraph (d)(1) of this sec-
tion, the Secretary will publicly an-
nounce such change at the earliest
practicable time.

(4) The subject matter of a meeting,
or the determination of the Commis-
sion to open or close a portion or por-
tions of a meeting to the public, may
be changed following the public an-
nouncement required by paragraph
(d)(1) of this section only if: (i) A ma-
jority of the entire membership of the
Commission determines by a recorded
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vote that Commission business so re-
quires and that no earlier announce-
ment of the change was possible, and
(if) the Secretary publicly announces
such change and the vote of each mem-
ber on such change at the earliest prac-
ticable time.

(5) Immediately following each public
announcement required by this section,
notice of the time, place, and subject
matter of a meeting, whether a portion
or portions of the meetings are open or
closed to public observation, any
change in one of the preceding, and the
name and business telephone number of
the official of the Commission who will
respond to requests for information
about the meeting, shall be submitted
for publication in the FEDERAL REG-
ISTER.

(e) Closing a portion or portions of a
meeting. (1) All Commission meetings
shall be open to the public except when
the Commission determines that public
disclosure of information to be dis-
cussed in a portion or portions of a
meeting is likely to:

(i) Disclose matters that are (A) spe-
cifically authorized under criteria es-
tablished by Executive order to be kept
secret in the interests of national de-
fense or foreign policy and (B) in fact
properly classified pursuant to such
Executive order,;

(ii) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(iii) Disclose matters specifically ex-
empted from disclosure by statute
[other than the Freedom of Informa-
tion Act (5 U.S.C. 552), provided that
such statute: (A) Requires that the
matters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (B) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(iv) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(v) Involve accusing any person of a
crime, or formally censuring any per-
son;

(vi) Disclose information of a per-
sonal nature when disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;
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(vii) Disclose investigatory records
compiled for law-enforcement pur-
poses, or information which, if written,
would be contained in such records.
But only to the extent that the produc-
tion of such records or information
would: (A) Interfere with enforcement
proceedings, (B) deprive a person of a
right to a fair trial or to an impartial
adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, or
(D) disclose the identity of a confiden-
tial source, and, in the case of a record
compiled by a criminal law-enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national-security
intelligence investigation, confidential
information furnished only by the con-
fidential source:

(viii) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Commission
action except: (A) When the Commis-
sion has already disclosed to the public
the content or nature of its proposed
action or (B) when the Commission is
required by law to make such disclo-
sure on its own initiative prior to tak-
ing final Commission action on such
proposal;

(ix) Specifically concerns the Com-
mission’s participation in a civil action
or proceeding.

(2) In each instance where the Com-
mission determines that a portion or
portions of a meeting may be closed to
the public, or determines that informa-
tion may be withheld from the public
for one or more of the exemptions list-
ed in paragraph (e)(1) of this section,
the Commission shall consider and de-
termine whether or not the public in-
terest requires that the portion or por-
tions of the meeting be open to the
public and whether or not the public
interest requires that the information
be released to the public.

(3) Whenever any person whose inter-
est may be directly affected by a por-
tion of a meeting requests that the
Commission close such portion to the
public for any of the reasons referred
to in paragraph (e)(1) (v), (vi) or (vii) of
this section, the Commission, upon the
request of any one of its members,
shall vote by recorded vote whether to
close such meeting.
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(4) Action to close a portion or por-
tions of a meeting for one or more of
the reasons listed in paragraphs (e)(1)
(i) through (ix) of this section, or to
withhold information from the public
for one or more of the reasons listed in
paragraphs (e)(1) (i) through (ix) of this
section shall be taken only when a ma-
jority of the entire membership of the
Commission votes to take such action.

(5) A separate recorded vote of the
Commission shall be taken with re-
spect to each meeting a portion or por-
tions of which the Commission pro-
poses to close to the public, and a sepa-
rate vote of the members of the Com-
mission shall be taken to determine
whether to withhold information from
the public. The vote of each Commis-
sioner participating in such vote shall
be recorded and no proxies shall be al-
lowed.

(6) Within one day of any vote taken
pursuant to paragraphs (e)(4) and (e)(5)
of this section, the Commission shall
make publicly available a written copy
of such vote reflecting the vote of each
member on the question. If a portion or
portions of a meeting are to be closed
to the public, the Commission shall
within one day of the vote taken pursu-
ant to paragraphs (e)(4) and (e)(5) of
this section make publicly available a
written explanation of its action in
closing a portion or portions of the
meeting together with a list of all per-
sons expected to attend the meeting
and their affiliations.

(7) For every portion or portions of a
meeting closed pursuant to paragraphs
(e)(1) (i) through (ix) of this section,
the Chief Legal Officer of the Commis-
sion shall publicly certify that, in his
or her opinion, the meeting may be
closed to the public and shall state
each relevant exemptive provision. A
copy of such certification, together
with a statement from the presiding of-
ficer of the meeting setting forth the
time and place of the meeting, and the
persons present, shall be retained in
the Commission files.

(f) Records. (1) The Secretary shall
maintain in the official files:

(i) A complete transcript or elec-
tronic recording (disclosing the iden-
tity of each speaker) adequate to
record fully the proceedings of the
Commission at a portion or portions of
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a meeting closed to the public for the
reasons specified in paragraphs (e)(1) (i)
through (ix) of this section.

(ii) The statement of the presiding of-
ficer of each Commission meeting, a
portion or portions of which were
closed to the public, as required by
paragraph (e)(7) of this section.

(iii) The certification of the Chief
Legal Officer, as required by paragraph
(e)(7) of this section, for each Commis-
sion meeting, a portion or portions of
which were closed to the public.

(2) The records required by paragraph
(f)(1) of this section shall be retained
for at least two years following any
meeting or not less than one year fol-
lowing conclusion of Commission ac-
tion with respect to any matter dis-
cussed at such meeting, whichever oc-
curs later.

(g) Public access to records. (1) All
records required to be maintained in
accordance with the provisions of (f)(1)
of this section shall promptly be made
available to the public by the Sec-
retary except for information which
the Commission has determined may
be withheld from the public for the rea-
sons stated in paragraphs (e)(1) (i)
through (ix) of this section.

(2) Public inspection of such records
shall take place at the headquarters of
the Mississippi River Commission, 1400
Walnut Street, Vicksburg, Mississippi
39180.

(3) The Secretary shall provide (sub-
ject to withholding of information for
the reasons stated in paragraphs (e)(1)
(i) through (ix) of this section) upon re-
quest of any person, copies of the
records required by the provisions of
(f)(1) of this section, including tran-
scriptions of electronic recordings at
the actual cost of transcription or du-
plication.

(5 U.S.C. 552b)
[42 FR 13286, Mar. 10, 1977]

§209.138a Authorization for explor-
atory drilling in the Gulf of Santa
Catalina, Calif.

(a) Department of the Army author-
ization is required pursuant to section
4(f) of the Outer Continental Shelf
Lands Act of 1953 (67 Stat. 462; 43 U.S.C.
1333(f)) in coastal waters and the water
covering the Outer Continental Shelf.
The determination whether or not to
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issue a Department of the Army au-
thorization for structures on the Outer
Continental Shelf related to explo-
ration of minerals is based upon the
proposed activities’ effect on naviga-
tion and national security. All other
matters concerning offshore drilling,
including environmental consider-
ations, are the responsibility of the De-
partment of the Interior.

(b) The following rules have been de-
veloped jointly by the Los Angeles dis-
trict engineer and the 11th Coast Guard
District, in consultation with the Bu-
reau of Land Management and the U.S.
Geological Survey for drilling in the
Gulf of Santa Catalina:

(1) All drilling with a single tract
will be covered by a single application.

(2) Where practicable, applications
shall be submitted at least 120 days in
advance of drilling for tracts where
drilling is expected to be accomplished
within the traffic separation scheme,
the precautionary zone or within 2 nau-
tical miles of a traffic lane.

(3) Applications shall include the lo-
cation of any known proposed drilling
site and the estimated start and com-
pletion dates for each. Updated infor-
mation on the plan shall be furnished
as soon as available. One individual
(and alternate) shall be designated by
the applicant as responsible for main-
taining close liaison with all involved
agencies.

(4) Where it is not feasible to perform
exploratory work from outside the
traffic lanes or ¥ mile buffer zones, or
precautionary zone, authorizations will
include the following conditions:

(i) Exploratory vessels within a traf-
fic lane will, to the degree practicable,
be sited near traffic lane boundaries.

(ii) Exploratory vessels within one
traffic lane, or in the precautionary
zone, shall be separated by at least 8
nautical miles in the direction of the
lane axis.

(iii) Exploratory vessels located
within the traffic lanes, or the pre-
cautionary zone, shall not have their
pendant buoys within 3,000 yards from
the pendant buoys of any other vessel.

(iv) Exploratory rigs and vessels en-
gaged in offshore development may
have no cables, anchors, buoys, or
other associated equipment within the
traffic lanes, Y2 mile buffer zones, or
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the precautionary zone, at a depth of
less than 100 feet, unless such equip-
ment is marked with class | private
aids to navigation in accordance with
current Federal regulations.

(67 Stat. 462 (43 U.S.C. 1333(f))
[43 FR 28475, June 30, 1978]

§209.140 Operations of the Corps of
Engineers under the Federal Power
Act.

(a) General. This section outlines
policies and procedures applicable to
those operations in which the Corps of
Engineers may be called upon to par-
ticipate under the Federal Power Act.
Such operations include: Investigations
and reports on applications for permits
and licenses for development of power
affecting navigable waters; supervision
of investigations, construction, and op-
eration of projects under such permits
and licenses; preparation of special re-
ports as required by the Federal Power
Commission; and review of plans of
dams or other structures affecting
navigation. The foregoing functions are
performed by the Corps of Engineers
only upon request of the Federal Power
Commission.

(b) Authority of Division and District
Engineers. Section 2 of the revised Fed-
eral Power Act provides that the Fed-
eral Power Commission may request
the President to detail an officer or of-
ficers from the Corps of Engineers, or
other branches of the United States
Army, to serve the Commission as En-
gineer officer or officers, or in any
other capacity, in field work outside
the seat of government, their duties to
be prescribed by the Commission. By
authority of the Secretary of the
Army, and in accordance with the in-
structions issued by the President in a
letter to the Secretary of the Army
dated May 18, 1931, Division Engineers
will be detailed to serve the Commis-
sion as engineer officers in field work
outside the seat of government, their
duties to be prescribed by the Commis-
sion, and to be performed under the su-
pervision of the Chief of Engineers.
District Engineers will be designated
to carry out the field inspections and
investigations under supervision of the
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Division Engineer. When a Division En-
gineer is detailed by the Chief of Engi-
neers to assist the Commission in ei-
ther the investigation or supervision of
a project he will be the accredited rep-
resentative of the Commission. The ac-
tual field work will be done by the des-
ignated District Engineer who will
make a report to the Division Engi-
neer. All reports and such correspond-
ence as would normally be forwarded to
the Commission will be addressed to
the Chief of Engineers.

(c) Procedure for investigations and re-
port on applications for permits and li-
censes. (1) Upon request by the Federal
Power Commission, the Chief of Engi-
neers will assign the investigation of
an application for permit or license
under the Federal Power Act to a Divi-
sion Engineer, who will submit a report
on the investigation as provided here-
in. The date that the report is to be
submitted will be specified. The Divi-
sion Engineer, upon assignment of an
investigation involving extensive stud-
ies, will when requested by the Chief of
Engineers submit an estimate of the
cost of the investigation, listing the
probable expenditures for salaries sepa-
rate from the estimated costs of non-
personal services.

(2) If in the investigation of an appli-
cation or a declaration of intention
filed under the Federal Power Act the
Division Engineer considers a public
hearing desirable in the interests of
navigation or flood control, the Chief
of Engineers will be notified whereupon
the matter will be brought to the at-
tention of the Commission. No public
hearing will be held unless specifically
authorized by the Commission or by
the Chief of Engineers. If a hearing is
authorized it will be limited strictly to
consideration of the purpose for which
approval is granted.

(3) The report will describe and dis-
cuss material facts having a definite
bearing on the interests of navigation
and flood control and the general effect
the project would have on a com-
prehensive plan of developing the water
resources of the basin. Specific ref-
erence will be made to pertinent pub-
lished documents containing the re-
sults of studies and/or resolutions di-
recting studies to be made. In the case
of an application for permit or license
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for an unconstructed project the report
will include a recommendation as to
whether development should be under-
taken by the United States rather than
by a licensee. A recommendation for
Federal development will be supported
by a showing as to how this would
serve the Corps of Engineers programs
and policies. In the case of an applica-
tion for permit or license for a con-
structed project the report should con-
tain appropriate comments concerning
possible redevelopment to improve the
usefulness of the project in relation to
the objectives of the Corps program in
the basin.

(4) The report on an application for
license will contain recommendations
of the Division Engineer concerning
the inclusion in the license of any
terms and conditions that are consid-
ered to be necessary or desirable in the
public interest from the standpoint of
Corps of Engineers responsibilities.

(5) The report on an application for
permit will contain such recommenda-
tions as required to insure coordina-
tion of the applicant’s studies with the
Division or District Engineer in cases
where interests of the Corps of Engi-
neers are involved. In all cases, the re-
port will contain, in lieu of specific
recommendations, a discussion of in-
terests which should be protected by
articles in a license issued subsequent
to the permit period.

(6) If the project is on a Federal res-
ervation or contemplates the use of a
dam, either of which is under the juris-
diction of the Department of the Army,
the report should state, giving reasons:

(i) Whether the project will interfere
or be inconsistent with the purpose for
which such reservation was created or
acquired and what conditions, if any,
should be imposed for the adequate
protection and utilization of the res-
ervation.

(ii) Whether the dam may be advan-
tageously used by the United States for
public purposes in addition to author-
ized purposes and whether it should be
reserved for such use.

(iii) Whether the development should
be undertaken by the United States.

(7) The reports will not be released or
made public except by specific author-
ity of the Chief of Engineers, nor will
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copies of a report, its findings, or rec-
ommendations be furnished to the ap-
plicant, to interested parties, or to the
Commission until released by the Chief
of Engineers.

(d) Procedure for supervision of oper-
ations under permits and licenses. (1)
When supervision of the operations of
an applicant under a permit or a li-
cense is requested by the Federal
Power Commission, the Chief of Engi-
neers will assign responsibility for su-
pervision to the Division Engineer. The
operations to be supervised, such as in-
vestigations being conducted by a per-
mittee, construction of a project under
a license or operation of completed
projects, will be as specified by the
Commission.

(2) Projects will be classified as
major, minor, minor part or trans-
mission line projects as indicated in
the Federal Power Act and as specified
in the instructions from the Commis-
sion.

(3) Inspection during the construc-
tion of a major project will be made
monthly, or as often as may be nec-
essary for the Division Engineer to as-
sure himself that the terms of the li-
cense are being complied with and the
work is of acceptable quality and in ac-
cordance with the approved plans. The
frequency of inspections of minor,
minor part, and transmission line
projects is left to the discretion of the
Division Engineer.

(4) After a project has been com-
pleted and placed in operation and is
under the supervision of the Division
Engineer, annual inspection will be
made of major and minor projects but
inspection of transmission line projects
will not be made unless specifically re-
quested by the Commission.

(5) Reports on supervision and inspec-
tions of operations under Federal
Power Commission permits and li-
censes will be submitted in accordance
with instructions in paragraph (e) of
this section.

(e) Reports on supervision and inspec-
tion of operations under Federal Power
Commission permits licenses. Periodic re-
ports, as appropriate to assigned re-
sponsibilities and as described in para-
graphs (e) (1) through (3), inclusive, of
this section will be submitted for each
Federal Power Commission permit or
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license for which a Division Engineer
has been assigned responsibility for su-
pervision of operations under provi-
sions of the Federal Power Act. All of
the described reports will be submitted
in triplicate to the Chief of Engineers
for transmittal to the Federal Power
Commission. Unless otherwise stated
transmittal letters will not be required
and the reports will be mailed so as to
reach the Chief of Engineers not later
than the 15th of the month following
the end of the report period.

(1) Reports on supervision of construc-
tion under a FPC License. When a Divi-
sion Engineer is assigned responsibility
for supervision and inspection of con-
struction of a licensed project, the re-
quirements for submission of reports
will be specified.

(2) Annual Report on operation of
project under supervision of the Division
Engineer. Reports on the operation and
maintenance of each major and minor
licensed project for which supervision
of operations has been assigned to a Di-
vision Engineer will be submitted an-
nually after the initial installation
covered by the license has been com-
pleted. Such reports will be made on
Federal Power Commission Form 10,
““Operation Report” and, pursuant to
paragraph 39u of AR 335-15, do not re-
quire a reports control symbol. A spe-
cial report will be made in case of se-
vere flood or interruption in operation
due to failure of material or accident.
Reports on operation and maintenance
of transmission line projects are not
required unless requested by the Com-
mission.

(3) Annual Report on operation of
projects with licenses containing condi-
tions prescribed in the interest of naviga-
tion. When the Federal Power Commis-
sion notifies the Chief of Engineers
that it will assume the supervision of
operation of a licensed project, the Di-
vision Engineer will not be required to
make detailed inspections and reports.
However, the Division Engineer will
continue to be responsible for the
project insofar as it affects the interest
of navigation. The inspection of
projects in this class is left to the dis-
cretion of the Division Engineer but
annual reports will be submitted in
triplicate, through the Chief of Engi-
neers, on Federal Power Commission

146



Corps of Engineers, Dept. of the Army, DoD

Form 10, ““‘Operation Report’’, omitting
the items under ‘“‘Supervision expense
for period”’, but including the following
information only under ‘‘Memorandum
Report’.

(i) Whether the operation of the
project has been satisfactory insofar as
the interests of navigation are con-
cerned.

(ii) Whether any infraction by the li-
censee of the conditions in the interest
of navigation has come to the atten-
tion of the Division Engineer.

(f) Delegation of authority for approval
of structural plans for non-Federal hydro-
electric projects affecting navigation. The
authority vested in the Secretary of
the Army by section 4(e) of the Federal
Power Act is hereby delegated to the
Chief of the Engineers for promulga-
tion with regard to approval of plans of
structures filed with the Federal Power
Commission in connection with licens-
ing of non-Federal hydroelectric
projects.

(Sec. 4(e), 49 Stat. 840; 16 U.S.C. 797(e); Sec-
retary of the Army memorandum for the
Chief of Engineers, dated March 11, 1975)

[33 FR 18670, Dec. 18, 1968, as amended at 40
FR 17023, Apr. 16, 1975]

CROSS REFERENCE: For regulations of the
Federal Energy Regulatory Commission, see
18 CFR chapter |I.

§209.141 Coordination of
electric power operations
power marketing agencies.

(a) Purpose. This regulation estab-
lishes policies and procedures for co-
ordinating the operation of the Corps
of Engineers’ hydroelectric generating
facilities with the power marketing
agencies.

(b) Applicability. This regulation ap-
plies to all civil works field operating
agencies (FOA) having generating fa-
cilities producing marketable electric
power.

(c) References. (1) Section 5, Pub. L.
534, 78th Congress, Flood Control Act of
1944, December 22, 1944 (58 Stat. 889).

(2) Section 302, Pub. L. 95-91, 95th
Congress, Department of Energy Orga-
nization Act, August 4, 1977 (91 Stat.
565).

(d) Background. Section 5 of the Act
of December 22, 1944 (Pub. L. 534, 78th
Congress), provides that electric power
and energy generated at reservoir

hydro-
with
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projects under the control of the De-
partment of the Army and in the opin-
ion of the Secretary of Army not re-
quired in the operation of such projects
shall be delivered to the Secretary of
Interior for transmittal and disposal in
a manner to encourage the most wide-
spread use thereof at the lowest pos-
sible rates to consumers consistent
with sound business principles. Section
302 of the Department of Energy Orga-
nization Act (Pub. L. 95-91) transfers
all functions of the Secretary of Inte-
rior under section 5 of the 1944 Act to
the Secretary of Energy together with
all other functions of the Secretary of
Interior, and officers and components
of the Department of the Interior, with
respect to the Southeastern Power Ad-
ministration; the Southwestern Power
Administration; the Alaska Power Ad-
ministration; the Bonneville Power Ad-
ministration; and the power marketing
functions of the Bureau of Reclama-
tion.

(e) Policies. (1) The Corps is respon-
sible for operating the hydroelectric
power projects and providing informa-
tion affecting cost and availability of
power to the power marketing agen-
cies. Marketing the generated power
declared excess to the needs of the
projects and recovering Federal invest-
ment are the responsibilities of the
power marketing agencies.

(2) All FOA Commanders will de-
velop, in coordination with their re-
spective power marketing agency, a
system for exchanging operating infor-
mation. The system will include gen-
eral operating information and infor-
mation on conditions that could sub-
stantially affect costs or power avail-
ability.

(f) Delegation. Responsibility for co-
ordinating the exchange of information
may be delegated to the District Engi-
neer at the discretion of the Division
Engineer.

(g) Procedures—(1) Specific require-
ments—(i) Continuing. Prompt written
notification will be provided to the ap-
propriate power marketing agency
each time a change in power operations
or conditions which could substantially
affect costs or power availability is an-
ticipated.

(i) Annual. Annually, when no
changes in power operations or costs
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are expected for the succeeding 12-
month period, the marketing agency
will be notified of that fact in writing.

(2) FOA responsibility. The FOA di-
rectly responsible for communicating
with the marketing agency will de-
velop appropriate reporting procedures
in coordination with that agency.

[43 FR 8258, Mar. 1, 1978]

§209.155 Expenditure of Federal funds
for work shoreward of harbor lines.

(a) Section 5 of the River and Harbor
Act of July 13, 1892 (27 Stat. 111; 33
U.S.C. 628), prohibits the expenditure of
money appropriated for the improve-
ment of rivers and harbors for dredging
inside of harbor lines duly established.

(b) It is not the policy of the Depart-
ment to expend Federal funds for the
removal of wrecks or other obstruc-
tions shoreward of established harbor
lines.

§209.160 The California Debris Com-
mission.

Section 1 of the Act of Congress of
March 1, 1893 (27 Stat. 507; 33 U.S.C.
661), created the California Debris
Commission, consisting of three offi-
cers of the Corps of Engineers, to regu-
late under the supervision of the Chief
of Engineers and direction of the Sec-
retary of the Army, hydraulic mining
in the territory drained by the Sac-
ramento and San Joaquin River sys-
tems, California. Under section 9 of the
act (27 Stat. 508; 33 U.S.C. 669), the indi-
vidual proprietor or proprietors, or in
case of a corporation, its manager or
agent appointed for that purpose, own-
ing mining ground in this territory
which it is desired to work by the hy-
draulic process, must file with the
Commission a verified petition, setting
forth such facts as will comply with
law and the rules prescribed by the
Commission. The law contains detailed
instructions with regard to facts re-
quired to be shown by the petitioner
and the procedure to be followed by the
Commission in issuing an order direct-
ing the methods and specifying the
manner in which operations shall pro-
ceed. Full information on law and pro-
cedure can be obtained from the Sec-
retary, California Debris Commission,
650 Capitol Mall, Sacramento, Cali-
fornia 95814.
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§209.170 Violations of laws protecting
navigable waters.

(a) [Reserved]

(b) Injuries to Government works. Sec-
tion 14 of the River and Harbor Act of
March 3, 1899 (30 Stat. 1152; 33 U.S.C.
408), makes it unlawful for any person
or persons to take possession of or
make use of for any purpose, or build
upon, alter, deface, destroy, move, in-
jure, obstruct by fastening vessels
thereto or otherwise, or in any manner
whatever impair the usefulness of any
sea wall, bulkhead, jetty, dike, levee,
wharf, pier, or other work built by the
United States, or any piece of plant,
floating or otherwise, used in the con-
struction of such work under the con-
trol of the United States, in whole or
in part, for the preservation and im-
provement of any of its navigable wa-
ters or to prevent floods, or as bound-
ary marks, tide gauges, surveying sta-
tions, buoys, or other established
marks, nor remove for ballast or other
purposes any stone or other material
composing such works. (The Secretary
of the Army may, on the recommenda-
tion of the Chief of Engineers, grant
permission for the temporary occupa-
tion or use of any of the aforemen-
tioned public works when in his judg-
ment such occupation or use will not
be injurious to the public interest).

(c) Injurious deposits. (1) Section 13 of
the River and Harbor Act of March 3,
1899 (30 Stat. 1152; 33 U.S.C. 407), makes
it unlawful to throw, discharge, or de-
posit, or cause, suffer, or procure to be
thrown, discharged, or deposited either
from or out of any ship, barge, or other
floating craft, or from the shore, wharf,
manufacturing establishment, or mill,
any refuse matter of any kind or de-
scription whatever other than that
flowing from streets and sewers and
passing therefrom in a liquid state,
into any navigable water of the United
States, or into any tributary of any
navigable water from which the same
shall float or be washed into such navi-
gable water, or to deposit or cause, suf-
fer, or procure to be deposited material
of any kind in any place on the bank of
any navigable water or on the bank of
any tributary of any navigable water,
where the same shall be liable to be
washed into such navigable water, ei-
ther by ordinary or high tides, or by
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storms or floods, or otherwise, whereby
navigation shall or may be impeded or
obstructed. Section 13 does not apply
to the operations in connection with
the improvement of navigable waters
or construction of public works consid-
ered necessary and proper by the
United States officers supervising such
improvement or public work.

(2) An Act of Congress approved June
29, 1888 (25 Stat. 209; 33 U.S.C. 441-451),
as amended on August 28, 1958 (72 Stat.
970-971; 33 U.S.C. 441-451b) forbids the
placing, discharging, or depositing of
refuse, dirt, ashes, cinders, mud, sand,
dredgings, sludge, acid, or any other
matter of any kind, other than that
flowing from streets, sewers, and pass-
ing therefrom in a liquid state, in the
tidal waters of the harbors of New
York, Hampton Roads, and Baltimore
or its adjacent or tributary waters,
within the limits which shall be pre-
scribed by the Supervisor of the Har-
bor. The provisions of this act are en-
forced by the Supervisor under the di-
rection of the Secretary of the Army.

(d) Penalties for violations. (1) Section
12 of the River and Harbor Act of
March 3, 1899 (30 Stat. 1151; 33 U.S.C.
406), as amended, provides that every
person and every corporation that shall
violate any of the provisions of sec-
tions 9 and 10 shall be deemed guilty of
a misdemeanor, and on conviction
thereof shall be punished by fine, im-
prisonment, or both, in the discretion
of the court. The removal of any struc-
tures or parts of structures erected in
violation of the provisions of the said
sections may be enforced by the injunc-
tion of any district court exercising ju-
risdiction in any district in which such
structures may exist, and proper pro-
ceedings to this end may be instituted
under the direction of the Attorney
General.

(2) Section 16 of the River and Harbor
Act of March 3, 1899 (30 Stat. 1153; 33
U.S.C. 412), provides that every person
and every corporation that shall vio-
late, or that shall knowingly aid, abet,
authorize or instigate a violation of
the provisions of sections 13, 14 and 15,
shall be guilty of a misdemeanor. On
conviction thereof violators shall be
punished by a fine, imprisonment, or
both, in the discretion of the court.
Any master, pilot, and engineer, or per-
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son or persons acting in such capacity,
respectively, on board of any boat or
vessel who shall knowingly engage in
towing any scow, boat, or vessel loaded
with any material specified in section
13 to any point or place of deposit or
discharge in any harbor or navigable
water, elsewhere than within the limits
defined and permitted by the Secretary
of the Army, or who shall willfully in-
jure or destroy any work of the United
States contemplated in section 14, or
who shall willfully obstruct the chan-
nel of any waterway in the manner
contemplated in section 15, shall be
deemed guilty of a violation of the Act.
Upon conviction he shall be punished
as provided in this section, and shall
also have his license revoked or sus-
pended for a term to be fixed by the
judge before whom tried and convicted.
Any boat, vessel, scow, raft, or other
craft used or employed in violating any
of the provisions of sections 13, 14, and
15 shall be liable for the pecuniary pen-
alties specified in this section, and in
addition for the amount of the damages
done by said boat, vessel, scow, raft, or
other craft. The latter sum shall be
placed to the credit of the appropria-
tion for the improvement of the harbor
or waterway in which the damage oc-
curred, and said boat, vessel, scow,
raft, or other craft may be proceeded
against summarily by way of libel in
any district court of the United States
having jurisdiction thereof.

(e) Enforcement. (1) Section 17 of the
River and Harbor Act of March 3, 1899
(30 Stat. 1153; 33 U.S.C. 413) provides
that the Department of Justice shall
conduct the legal proceedings nec-
essary to enforce the provisions of sec-
tions 9 to 16, inclusive, of the Act. It
shall be the duty of district attorneys
of the United States to prosecute vig-
orously all offenders against the same
whenever requested to do so by the
Secretary of the Army or by any of his
designated representatives.

(2) Under the provisions of section 17,
District Engineers and the United
States collectors of customs and other
revenue officers, have power and au-
thority to swear out process and to ar-
rest and take into custody, with or
without process, any person or persons
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who may commit any of the acts or of-
fenses prohibited by sections 9 to 16, in-
clusive, or who may violate any of the
provisions of the same. No person shall
be arrested without process for any of-
fense not committed in the presence of
some one of the aforesaid officials.
Whenever any arrest is made under the
provisions of the Act, the person so ar-
rested shall be brought forthwith be-
fore a commissioner, judge, or court of
the United States for examination of
the offenses alleged against him. Such
commissioner, judge, or court shall
proceed as authorized by law in case of
crimes against the United States.

(3) It is the duty of each District En-
gineer to take notice of any violations
of the laws for the protection of the
navigable waters and the works of im-
provement therein that may occur in
his district and to take the necessary
steps to secure enforcement of the law.
Whenever any violation of any of these
provisions of law comes to his atten-
tion he will investigate carefully the
circumstances of the case and will de-
termine the amount of the damage for
which the parties committing the vio-
lation are responsible under section 16
of the River and Harbor Act of March 3,
1899. He will advise the responsible par-
ties to remove the illegal structure or
deposit or to repair the damage at
their own expense within a time speci-
fied by him. When there is reasonable
doubt as to legal liability or the facts
do not appear to warrant legal action,
the District Engineer will report the
case to the Chief of Engineers for deci-
sion before communicating with the re-
sponsible parties. When the damage
must be repaired within a reasonable
time, if the responsible parties so re-
quest in writing and if, when consid-
ered advisable by the District Engineer
to protect the interests of the United
States, they furnish a satisfactory
bond or other guaranty, he may cause
the repairs to be made by employees of
the United States and then call upon
the responsible parties to pay over to
him the cost of the damages when fi-
nally ascertained. Where the damage is
not to be repaired within a reasonable
time, the District Engineer will make
final settlement with the responsible
parties as promptly as possible by col-
lecting the estimated amount of the
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damages. All sums so received will be
deposited promptly to the credit of the
Treasurer of the United States for re-
credit to the appropriation affected and
will be accounted for in the District
Engineer’s money accounts by proper
vouchers. With reference to the method
of ascertaining the amount of the dam-
ages under section 16 of the Act, a dis-
tinction should be made between cases
involving property that should be re-
paired and those involving property
that should be abandoned. In the
former cases the amount of the dam-
ages should be the total cost of repairs,
less any salvage value and any en-
hanced value. In the latter cases, the
amount of the damages should be the
fair value of the property, less any sal-
vage value. Whether or not there has
been any enhanced value (i.e., whether
the fair value of the structure imme-
diately after the repairs is greater than
its fair value immediately before the
damage occurred) is a matter to be de-
termined from an actual survey of the
structure and knowledge of its age and
condition. Where maintenance has
equalled depreciation there probably
would be no enhanced value.

(4) If the parties deny their responsi-
bility, or if they refuse or neglect to re-
move any unlawful structure or deposit
or to repair the damages within the
time specified by the District Engi-
neer, the matter will be reported to the
Chief of Engineers with such evidence
as the District Engineer may be able to
obtain and his recommended action
under section 17 of the Act of March 3,
1899. In a situation requiring imme-
diate action, the District Engineer may
report the case directly to the U.S. at-
torney for the district. The Chief of En-
gineers will be advised of such action
by a written report. Although the
Corps of Engineers has certain police
powers under this Act it has been the
long standing policy to secure compli-
ance with its provisions short of legal
proceedings. Accordingly every effort
will be made to accomplish corrective
measures prior to initiation of action
leading to such proceedings. As a gen-
eral rule, while minor and uninten-
tional or accidental violations of the
provisions of the Act need not be re-
ported to the Chief of Engineers, all
willful or intentional violations and all
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cases in which the parties responsible
refuse or neglect to remove the unlaw-
ful structure or deposit or to make
good the damages suffered should be re-
ported promptly to the Chief of Engi-
neers in accordance with the above. It
is the policy not to recommend pros-
ecution when the violation of law is
trivial, apparently unpremeditated,
and results in no material public in-
jury. Each report recommending pros-
ecution should be accompanied by a
full statement of the case and copies of
correspondence relating thereto.

(5) The procedure in cases involving
injurious deposits is similar to that de-
scribed for other violations of law ex-
cept that as the damage caused thereby
cannot be repaired readily there will be
no reason for serving any notice on the
parties responsible for the violations
further than to bring to their attention
the consequences thereof.

(6) Section 6 of the river and Harbor
Act approved March 3, 1905 (33 Stat.
1148; 33 U.S.C. 417) provides that ex-
penses incurred by the Corps of Engi-
neers in all investigations, inspections,
hearings, reports, service of notice, or
other action incidental to examina-
tions into alleged violations of laws for
protection and preservation of navi-
gable waters shall be payble from any
funds which may be available for the
improvement, maintenance, operation,
or care of the waterways or harbors af-
fected. If such funds are not available
in sums judged by the Chief of Engi-
neers to be adequate, they shall be pay-
able from any funds available for ex-
aminations, surveys, and contingencies
of rivers and harbors.

[33 FR 18670, Dec. 18, 1968, as amended at 36
FR 17855, Sept. 4, 1971; 51 FR 45765, Dec. 22,
1986; 53 FR 27512, July 21, 1988]

§209.180 Temporary closure of water-
way to navigation.

(@) When an application is received
for the temporary closure of a water-
way for the construction of a structure
or the performance of other work in
the waterway, the District Engineer
will assure himself of the necessity for
the closure and arrange after informal
communication with any important
navigation interests concerned the
time and duration of the closure which
will enable the operations to be com-
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pleted with the least interference with
navigation. If there is no question as to
the necessity and propriety of the clo-
sure, the District Engineer is author-
ized to inform the applicant as follows:
“The Department of the Army will
interpose no objection to the closure
for a stated period beginning at a speci-
fied date: Provided, That prior thereto
the applicant will notify navigation in-
terests by an advertisement in the
press or otherwise as the District Engi-
neer may approve and on the under-
standing that the waiver of objection
does not affect the liability of the ap-
plicant for any damages that may arise
by reason of the closure.”” The letter to
the applicant will be signed ““By Au-
thority of the Secretary of the Army”’
and distribution made as prescribed for
permits.

(b) District Engineers will give care-
ful consideration to the effect of any
closure on through navigation. Should
coordination with other districts be
necessary the case will be forwarded to
the Division Engineer for such coordi-
nation.

(c) Cases not falling within the au-
thority above conferred will be for-
warded to the Chief of Engineers with
the recommendations of the Division
and District Engineers.

§209.190 [Reserved]

§209.200 Regulations governing navi-
gable waters.

(a) Publication of regulations. (1) Regu-
lations prescribed by or under the di-
rection of the Secretary of the Army to
govern navigation and navigable wa-
ters, are contained in the Code of Fed-
eral Regulations, title 33, Navigation
and Navigable Waters, Chapter II.

(2) District engineers (or division en-
gineers if considered preferable by the
latter to avoid duplication in cases
where the regulations involved apply
to more than one district) will dis-
tribute copies of departmental regula-
tions to all known interested parties as
soon as their publication has been
noted in the FEDERAL REGISTER. In the
case of regulations applicable to more
than one division, distribution will be
handled as agreed upon by the division
engineers concerned. Under the Admin-
istrative Procedure Act (5 U.S.C. 551-
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553), publication in the FEDERAL REG-
ISTER shall be not less than 30 days
prior to the effective date except as
otherwise provided upon good cause
found and published with the regula-
tions.

(b) Navigation regulations. (1) Section
7 of the River and Harbor Act approved
August 8, 1917 (40 Stat. 266; 33 U.S.C. 1)
authorizes the Secretary of the Army
to prescribe such regulations for the
use, administration, and navigation of
the navigable waters of the United
States as public necessity may require
for the protection of life and property,
or for operations of the United States
in channel improvement, covering all
matters not specifically delegated by
law to some other executive depart-
ment. The statute provides for the
posting of regulations and punishment
for violations.

(2) Section 6 of the River and Harbor
Act approved June 13, 1902 (32 Stat. 374;
33 U.S.C. 499) provides that regulations
prescribed by the Secretary of the
Army may be enforced as provided in
section 17 of the River and Harbor Act
approved March 3, 1899 (30 Stat. 1153; 33
U.S.C. 413).

(3) District Engineers will take ac-
tion with respect to regulations pre-
scribed for waterways under their ju-
risdiction:

(i) To insure that the regulations are
brought to the attention of the public.

(ii) To insure that the regulations are
properly and fairly administered.

(iili) To recommend any revisions
necessary to permit full use of the wa-
terway by the public.

(c) Danger zones. (1) The Secretary of
the Army has authority to prescribe
regulations for the use and navigation
of any area of the navigable waters of
the United States or waters under the
jurisdiction of the United States likely
to be endangered by Department of De-
fense operations. This authority is pur-
suant to the provisions of Chapter XIX
of the Army Act of July 9, 1918, or of
section 7 of the River and Harbor Act
of August 8, 1917.

(2) On receipt of a request from any
element of the Department of Defense
or other agency for approval by the
Secretary of the Army of regulations
establishing danger zones under au-
thority of either Act, the District En-
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gineer will, prior to issuing any public
notice, make certain that the appli-
cant: (i) Has coordinated its proposed
operations with any operations being
conducted or contemplated by other
agencies in the same area with a view
to avoiding interagency conflicts, (ii)
has obtained clearance from the proper
Regional Subcommittee on Airspace,
Rules of the Air and Air Traffic Con-
trol (Air Coordinating Committee),
where the use of airspace is involved,
and (iii) has conducted preliminary dis-
cussions with local interests when con-
sidered advisable. In the case of pro-
posed danger zones off the Atlantic and
Pacific Coasts, the coordination re-
ferred to in (c)(2)(i) of this section will
include the Commander, Service Force,
U.S. Atlantic Fleet, or the Commander,
Western Sea Frontier.

(3) The authority to prescribe danger
zone regulations must be exercised so
as not to interfere with or restrict un-
reasonably the food fishing industry.
Whenever the establishment of a pro-
posed danger zone or restricted area
may affect fishing operations the Dis-
trict Engineer will consult with the re-
gional director, U.S. Fish and Wildlife
Service, Department of the Interior.
Two copies of all notices of applica-
tions for the establishment of danger
zones and restricted areas will be for-
warded to the Chief of Staff, U.S. Air
Force. In addition, notices of all appli-
cations relating to the establishment
of aerial gunnery and bombing areas
will be sent to local Army, Navy, and
Federal Aviation Agency representa-
tives.

(4) If the use of water areas is desired
only for such temporary, occasional, or
intermittent periods that operations
can be conducted safely without impos-
ing restrictions on navigation, appli-
cants may be informed that formal reg-
ulations by the Secretary of the Army
are not required. However, proper no-
tices for mariners requesting that ves-
sels avoid the areas will be issued by
the District Engineer to all interested
persons. Copies will be sent to the
Commandant, U.S. Coast Guard, Wash-
ington, D.C. 20226 and the Commander,
U.S. Naval Oceanographic Office,
Washington, D.C. 20390.

(d) Dumping grounds. (1) Section 4 of
the River and Harbor Act of March 3,
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1905 (33 Stat. 1147; 33 U.S.C. 419), au-
thorizes the Secretary of the Army to
prescribe regulations to govern the
transportation and dumping into any
navigable water, or waters adjacent
thereto, of dredgings and other refuse
materials whenever in his judgment
such regulations are required in the in-
terest of navigation.

(2) Section 13 of the river and Harbor
Act of March 3, 1899 (30 Stat. 1152; 33
U.S.C. 407) authorizes the Secretary of
the Army to permit the deposit of
refuse matter in navigable waters,
whenever in the judgment of the Chief
of Engineers anchorage and navigation
will not be injured thereby, within lim-
its to be defined and under conditions
to be prescribed by him. Although the
Department has exercised this author-
ity from time to time, it is considered
preferable to act under Section 4 of the
River and Harbor Act of March 3, 1905
(33 Stat. 1147; 33 U.S.C. 419). As a means
of assisting the Chief of Engineers in
determining the effect on anchorage of
vessels, the views of the U.S. Coast
Guard will be solicited by coordination
with the Commander of the local Coast
Guard District.

(3) Under the authority contained in
an Act of Congress to prevent obstruc-
tive and injurious deposits within the
harbor and adjacent waters of New
York City of June 29, 1888 (25 Stat. 209;
33 U.S.C. 441), the Supervisor of New
York Harbor has established dumping
areas in those waters and has pre-
scribed regulations for their use. The
provisions of the act are enforced by
the Supervisor under the direction of
the Secretary of the Army.

(4) In considering requests for the es-
tablishment of dumping grounds, Dis-
trict and Division Engineers will give
careful consideration to the require-
ments of navigation and will take ac-
tion to prevent unreasonable injury to
fish and wildlife.

(e) Public notice and consultation with
interested parties. (1) When applications
are received for the promulgation of
regulations as outlined in paragraphs
(b) through (f), inclusive, of this sec-
tion, District Engineers will issue pub-
lic notices to all parties deemed likely
to be interested and specifically to the
agencies referred to in these para-
graphs. The notice should fix a limiting
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date within which comments will be re-
ceived, normally a period not less than
30 days after the actual mailing of the
notice. If time is an essential element
when adequately explained by the ap-
plicant, the District Engineer is au-
thorized to give interested parties a
minimum of 10 days after receipt of the
notice in which to present protests. A
copy of every notice issued will be sent
to the Chief of Engineers, Attention:
ENGCW-ON.

(2) Copies of the notices sent to inter-
ested parties, together with a list of
parties to whom sent, will accompany
reports on all applications for promul-
gation of regulations submitted to the
Chief of Engineers for necessary action.

(3) In all instances when response to
a public notice has been received from
a Member of Congress, the District En-
gineer will inform the Member of Con-
gress of the final action taken on the
application.

(f) Public hearings. (1) It is the policy
of the Chief of Engineers to conduct his
civil works activities in an atmosphere
of public understanding, trust, and mu-
tual cooperation and in a manner re-
sponsive to public needs and desires. To
this end, public hearings are helpful
and will be held whenever there ap-
pears to be sufficient public interest to
justify such action. In case of doubt, a
public hearing should be held.

(2) Among the instances warranting
public hearings are general public op-
position to the promulgation of regula-
tions governing the use and navigation
of navigable waters. District Engineers
will notify the Division Engineer of the
need for a hearing, state the proposed
arrangements therefor and obtain his
concurrence therein. Public hearings
will be held in any case when Congres-
sional interests or responsible local au-
thorities make an official and valid re-
quest therefor and such action will ful-
fill the above-stated policy and objec-
tives.

[33 FR 18670, Dec. 18, 1968, as amended at 51
FR 45765, Dec. 22, 1986; 52 FR 24157, June 29,
1987]

§209.220 Flood control regulations.

(a) Local protection works. On projects
authorized subject to specified condi-
tions of local cooperation, no construc-
tion is undertaken by the Department
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of the Army until satisfactory assur-
ances of the required local cooperation
have been accepted by the Secretary of
the Army and until any lands, ease-
ments, and rights-of-way required to be
furnished by local interests have been
made available for at least a complete
unit of the project. The District Engi-
neers notify local interests concerned
of the requirements of local coopera-
tion and request assurances by reg-
istered mail prior to the preparation of
final plans and specifications. Regula-
tions prescribed by the Secretary of
the Army for the maintenance and op-
eration of local flood protection works
are contained in §208.10 of this chapter.
When assurances satisfactory to the
District Engineer are received, they
are forwarded through the Division En-
gineer to the Chief of Engineers for
consideration of the Secretary of the
Army. The District Engineers advise
local interests of the action taken by
the Department. Completed projects or
completed useful units thereof are nor-
mally turned over to local interests for
maintenance and operation as soon as
the construction and testing of equip-
ment is completed and the project is in
proper condition for the assumption of
maintenance and operation by local in-
terests. The transfer is accomplished
by formal notice from the District En-
gineer to the local interests that the
completed facilities are being turned
over to them for maintenance and op-
eration as of a specific date. During
construction, District Engineers keep
the local interests concerned advised as
to the probable date of transfer.

(b) Use of storage allocated for flood
control or navigation at reservoirs con-
structed wholly or in part with Federal
funds. Regulations prescribed by the
Secretary of the Army in accordance
with section 7 of the Flood Control Act
of December 22, 1944 (58 Stat. 890; 33
U.S.C. 709) are for the purpose of co-
ordinating the operation of the flood
control features of reservoirs con-
structed wholly or in part with Federal
funds and other flood control improve-
ments to obtain the maximum protec-
tion from floods which can reasonably
be obtained with the proper operation
of all flood control improvements. Pro-
posed regulations are determined by
the District Engineer in cooperation
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with the persons responsible for the
maintenance and operation of the res-
ervoir involved after a detailed study
of the flood problems and the charac-
teristics of the reservoir project. The
proposed regulations are forwarded by
the District Engineer through the Divi-
sion Engineer to the Chief of Engineers
for consideration of the Secretary of
the Army. When approved by the Sec-
retary of the Army, these regulations
are published in part 208 of this chap-
ter.

§209.230 Use of reservoir areas for
recreation.

The Department of the Army in ac-
cordance with Section 4 of the Flood
Control Act of December 22, 1944, as
amended by section 4 of the Flood Con-
trol Act of July 24, 1946 (60 Stat. 641)
prepares and administers plans to ob-
tain the maximum sustained public
benefit from the use of reservoir areas
under its control for recreation and
other related purposes, when such use
is consistent with the operation and
maintenance of the reservoir project
for the specific purposes of the res-
ervoir project as authorized by law and
when such use is determined not to be
contrary to the public interest. The
plans are prepared and administered by
the District Engineers, subject to re-
view and approval of the Division Engi-
neers and the Chief of Engineers, in
close cooperation with other Federal
agencies and local interests. The views
and desires of these agencies and local
interests are obtained normally by con-
ferences with the District Engineers. In
many cases, public hearings are held by
the District Engineers at appropriate
times in the vicinity of the reservoir
area at which time anyone can express
his views relative to these plans for
consideration of the Department of the
Army. Rules and regulations are pre-
scribed by the Secretary of the Army
to govern the public use of the res-
ervoir areas in accordance with the law
as a part of the master plan for rec-
reational and related uses of the res-
ervoir area. These rules and regula-
tions are published in 36 CFR parts 311
to 326. Licenses and leases are granted
under the law containing conditions
and provisions to govern the use of spe-
cific portions of the reservoir area.
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Full information concerning such mat-
ters may be obtained from the District
Engineer in charge of the reservoir.

§209.300 Flood control regulations.

(a) Regulations for the operation and
maintenance of local flood protection
works approved by the Secretary of the
Army under the authority contained in
Section 3 of the Flood Control Act of
June 22, 1936, as amended and supple-
mented, are codified as §208.10 of this
chapter. These regulations cover condi-
tions normally and regularly required.
Whenever the regulations are not suffi-
ciently broad to cover the specific
maintenance and operation require-
ments of a particular project, District
Engineers will submit through the Di-
vision Engineers recommended addi-
tional regulations needed for that par-
ticular project. Such supplemental reg-
ulations will require approval of the
Secretary of the Army and will be
made applicable only to the individual
project concerned. Local interests will
be advised of the approved regulations
for operation and maintenance of local
flood protection works at the time as-
surances of local cooperation are re-
quested. District Engineers will keep
informed as to the extent of compli-
ance with approved regulations for op-
eration and maintenance through reg-
ular, periodic inspection of the projects
concerned and through careful analysis
of the semiannual reports which the
operating and maintaining agencies are
required to submit in accordance with
the regulations. The District Engi-
neer’s views as to any measures re-
quired to conform to the approved reg-
ulations will be furnished to the agen-
cies responsible. In any case where the
District Engineer has been unable to
arrange satisfactory compliance or
where there is question or disagree-
ment as to the measures required for
compliance, a report of the cir-
cumstances, together with the rec-
ommendations of the District and Divi-
sion Engineers, will be submitted to
the Chief of Engineers for consider-
ation.

(b) Regulations for the use of storage
allocated for flood control or naviga-
tion at reservoirs constructed wholly
or in part with Federal funds provided
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on the basis of such purposes, are con-
tained in §208.16 et seq. of this chapter.

§209.310 Representation of submarine
cables and pipelines on nautical
charts.

(a) The policy of the Corps of Engi-
neers with respect to showing the loca-
tions of submarine cables and pipelines
on nautical charts published by the
Corps of Engineers is as follows:

(1) Within protected waters such as
harbors, rivers, bays, estuaries or other
inland waterways the location of sub-
marine cables and pipelines is to be in-
dicated by shaded areas marked “‘Pipe-
line area’ or ‘‘Cable area’. The extent
of the limits of the area will be gov-
erned by local conditions but shall in-
clude the immediate area which over-
lies the cable or pipeline.

(2) Ordinarily, the shaded area on a
chart which depicts a cable area or
pipeline area should not exceed 500 feet
on each side of the location of the cable
or pipeline except on small scale charts
where an area of that width would not
be of sufficient prominence.

(3) The shaded area will be designated
““‘cable area’ or ‘“‘pipeline area’” as ap-
propriate, but no other information as
to the character or ownership of the in-
stallation will appear on the chart.

(b) District engineers will furnish
copies of all permits issued for sub-
marine cable and pipelines to the Na-
tional Oceanic and Atmospheric Ad-
ministration (NOAA), National Ocean
Service, ATTN: N/CG222, Rockville, MD
20852, with his/her recommendation of
whether or not the installation should
be shown on NOAA nautical charts. Na-
tional Ocean Service must be notified
of the commencement and completion
dates for all permitted activities under
this section. (Note: Decisions to pub-
lish these cables and pipelines on
NOAA nautical charts lie solely within
NOAA'’s discretion.)

[51 FR 45765, Dec. 22, 1986]

§209.315 Public access to navigation
works.

While the regulations prescribed by
the Secretary of the army for various
navigation improvements usually
strictly prohibit trespass on Govern-
ment property, those regulations will
not be construed as prohibiting access
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to navigation works of general public
interest subject to the following cri-
teria:

(a) The public will not be permitted
in areas where their presence would
subject themselves or Government op-
erating personnel to serious accident
hazards.

(b) The public will not be permitted
in areas where their presence would
interfere with any phases of navigation
operations.

(c) The public will be given access to
all areas other than those specified
under paragraphs (a) and (b) of this sec-
tion, subject only to the normal legal
requirements with respect to property
and personal rights.

§209.320 Policy on release of commer-
cial statistics.

The collection of commercial statis-
tics pertaining to rivers, harbors, and
waterways, and annual reports thereof
to Congress, are required by the River
and Harbor Act of June 23, 1866 (14
Stat. 70), the act of February 21, 1891
(26 Stat. 766), the River and Harbor Act
of June 13, 1902 (32 Stat. 376), the River
and Harbor Act of July 25, 1912 (37 Stat.
201), the River and Harbor Act of Sep-
tember 22, 1922 (42 Stat. 1043), and Pub.
L. No. 16, February 10, 1932 (47 Stat. 42).
It is the policy of the Department to
hold in strict confidence any data or
information which has been furnished
by shippers and others upon the under-
standing that it will not be disclosed
and will only be used in the compila-
tion of port or waterway statistics. In
case Federal or State agencies or local
interests request other than general in-
formation made permissible hereunder,
their attention will be called to the
policy indicated in this section.

§209.325 Navigation lights, aids to
navigation, navigation charts, and
related data policy, practices and
procedure.

(a) Purpose. This regulation pre-
scribes the policy, practice and proce-
dure to be used by all Corps of Engi-
neers installations and activities in
connection with aids to navigation,
chart data, and publication of informa-
tion on Civil Works activities.
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(b) This regulation will be applied by
all elements of the Corps of Engineers
with Civil Works responsibilities.

(c) Reference. Public Law 85-480, Pub-
lication Authority (72 Stat. 279).

(d) Cooperation with Coast Guard. (1)
District Engineers will consult with
the Coast Guard District Commander
during design of channel and harbor
improvement projects to discuss the
aids to navigation requirements and all
other facets of the projects that in-
volve Coast Guard responsibility.
Project material furnished direct to
Coast Guard Commanders will include:

(i) Information as to the authoriza-
tion by Congress of a project involving
changes affecting aids, such as channel
limits, breakwaters, including a copy
of the project document;

(ii) The proposed operations on such
projects during the next fiscal year, to
be furnished annually on the release of
the budget estimates;

(iii) Plans showing the final location
of the channel limits or structures to
be furnished at the time work is under-
taken.

(2) Changes in channel limits affect-
ing navigation aids, made under gen-
eral or specific provisions of the law,
should be made the subject of a con-
ference with the Coast Guard District
Commander. He will be promptly in-
formed as to the approval of such
changes and the probable date of com-
pletion of the work.

(3) District Engineers will furnish di-
rect to the various Coast Guard Dis-
trict Commanders, for their immediate
information, any facts which may
come to their attention in connection
with their duties which will be of ben-
efit to the Coast Guard in maintaining
its system of aids to navigation. This
should include statements as to the
displacement of or defects in any such
aids to navigation.

(4) If work involving harbor or chan-
nel improvements directly affects any
existing aids to navigation or any
structures of the Coast Guard, Dis-
tricts Engineers will, when practicable,
give notice to the Coast Guard District
Commander sufficiently in advance to
permit taking such steps as may be
deemed necessary by the Coast Guard.
If the Coast Guard District Commander
specifically requests that the affected
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structure be replaced, the District En-
gineer will inform him of the estimated
cost and will proceed with the work if
so authorized by the Chief of Engi-
neers. On completion of the work, the
District Engineer will promptly furnish
the Coast Guard District Commander,
for settlement, an account of the ex-
pense incurred.

(e) Navigation Aids of the Corps of En-
gineers. (1) Whenever channel dredging
or other channel improvements are
being performed, necessary temporary
markers, such as ranges and light
poles, should be installed and main-
tained by the District Engineer pend-
ing the installation of permanent aids
by the Coast Guard. The Coast Guard
desires that information regarding aids
to navigation installed or maintained
by District Engineers in connection
with harbor or channel improvement
be furnished promptly. Such informa-
tion is needed for inclusion in Notice to
Mariners as published by the Coast
Guard, and where desirable on the
charts of the waters concerned.

(2) District Engineers will notify the
Coast Guard District Commander in
every case where aids to navigation for
marking works of harbor or channel
improvements are established or dis-
continued. Notice should be given of
such aids as may be of use or interest
to general navigation. Notice need not
be given as to such buoys, lights, or fog
signals as are of temporary or unim-
portant character, or of importance
only to the Corps of Engineers. Omit
also lights or fog signals on ferry slips
and on piers used only by certain ves-
sels, and stakes, bushes, and barrel
buoys marking shallow and little-used
channels.

(3) In placing aids to navigation in
connection with harbor or channel im-
provement works, District Engineers
should see that they do not conflict in
character or otherwise with other aids
to navigation in the vicinity. District
Engineers should confer with the Coast
Guard District Commander on this sub-
ject.

(4) The necessary blank forms for re-
porting information regarding Corps of
Engineers aids will be furnished upon
request by the Coast Guard District
Commander.
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(5) It is essential that the Coast
Guard by furnished with information
for publication concerning markers in-
stalled by the Corps of Engineers as
temporary aids to navigation, for new
improvements, in advance of perma-
nent aids, and also concerning other
markers that may be established in
connection with Corps of Engineers op-
erations that may also serve as impor-
tant aids to navigation. Care will be
exercised to see that all markers estab-
lished are not misleading to general
navigation and do not interfere with
aids to navigation estabished by the
Coast Guard.

(f) Colors of dredging buoys established
by Corps of Engineers. (1) In order to dis-
tinguish buoys placed and maintained
by the Corps of Engineers for dredging
purposes from aids to navigation
placed by the Coast Guard, Corps buoys
will be painted white with the top 2
feet painted light green.

(2) If buoys with special markings are
needed to indicate the different sides of
the navigable channel, prior arrange-
ments will be made with the Coast
Guard District Commander having ju-
risdiction.

(g) Information to be furnished by the
Corps of Engineers. (1) District Engi-
neers responsible for harbors and wa-
terways shown on charts of the Na-
tional Ocean Survey (NOAA), will re-
port the channel conditions promptly,
using standard tabular forms, to:

Director, Defense Mapping Agency, ATTN:
Hydrographic Center, Washington, D.C.
20390.

National Oceanic and Atmospheric Adminis-
tration, ATTN: National Ocean Survey C-
32, Rockuville, Md. 20852.

Commandant and District Commanders, U.S.
Coast Guard.

(2) Channel survey drawings fur-
nished to the Coast Guard are to in-
clude:

(i) Either NAD 27 or State Plane
grids.

(ii) Plots of the positions of aids to
navigation.

(iii) Written notations of the coordi-
nates in NAD 27 or State Plane Coordi-
nates of the fixed aids to navigation
found during the survey.

(3) The standard tabular forms with
illustrated data follow:
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(i) For channels 400 feet wide and
greater (ENG Form 4020-R).

33 CFR Ch. Il (7-1-03 Edition)

(ii) For channels 100 to 400 feet wide
(ENG Form 4021-R).

[ Harbor, (State)]
Project Minimum depths in channel
entering from seaward

Name of channel Date Left out- ch'\gir?r;el Right
survey | Feet | Miles | Feet side | forhait | outside
width length depth quarter | project | quarter

feet width feet

feet

Kings Island Channel .. 3-78 300 114 26 24 23 26
Whitehall Channel 3-78 200 181 26 27 26 25

ENG FORM 4021-R (Jul 59)

(iii) For channels less than 100 feet in
width, report controlling depths only
based on at least 80 percent of project
width, 40 percent on either side of cen-
terline. (The submission of tabular
forms is not required for channels hav-
ing a project depth less than 10 feet ex-
cept coastal inlets and harbors of ref-
uge.)

(4) The tabulations of depths should
be amplified by footnotes or otherwise
to show clearly and definitely the loca-
tion of controlling shoals, tendency of
shoals to recur, and all other critical
information of special value and impor-
tance for safe navigation of the chan-
nel. Reaches of channel not presently
named should be identified in the tab-
ular form by reference to chartered
aids or features, or assigned identifying
names, numbers or letters. For local-
ized irregular project areas where the
application of the tabular form would
not be practical, the controlling depth
based on a safe navigable width will be
described as well as unusual or critical
conditions of shoaling.

(5) The prompt dissemination of the
latest detailed information concerning
channel conditions is of utmost impor-
tance, and necessary measures will be
taken to insure that such information
is reported without delay simulta-
neously to the U.S. Naval Oceano-
graphic Office, the Coast Guard, the
National Ocean Survey and Defense
Mapping Agency. When a dangerous
shoaling is found during the progress of
a survey, information thereon will be
furnished immediately to the above-
mentioned agencies, so that such infor-
mation may be made available to mari-

ners promptly, and buoys shifted to
mark the shoal. Descriptions of any
dredging or other operations in impor-
tant channels in tidal waters—either in
progress and not already reported, or
soon to be undertaken—together with a
statement of the work and expected du-
ration, will also be reported in order
that Naval and other vessels may be
warned to look out for dredges and
other plant, temporary markers and
lights.

(6) District Engineers having charge
of improvements of harbors and water-
ways shown on charts of the Defense
Mapping Agency or of the National
Ocean Survey will send to both offices
promptly, as ascertained for the cor-
rection of such charts, the following in-
formation: Descriptions of changes in
channel location and depth, or of ob-
structions that may be discovered,
with such prints and other information
as may be necessary to permit the ex-
isting charts to be corrected to date.
All maps should contain sufficient data
to permit the fixed plane or reference,
bench marks, base lines, etc., to be de-
termined and located. The survey sta-
tions should be shown and, when no un-
reasonable expenditure of time or labor
is involved, the map will show one or
more triangulation station(s) of the
National Ocean Survey in such a way
as to facilitate connection of old or
new work. The source of authority for
the shoreline and topography should be
stated on the map. The data supplied
should indicate what charts are af-
fected.

(7) When any survey of areas covered
by charts of the Defense Mapping
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Agency or the National Ocean Survey
is completed, a print of each tracing
will be sent direct to both the Defense
Mapping Agency and the National
Ocean Survey. It is not necessary that
tracings be fully complete as to form
and title when such prints are made.
An informal manuscript title marked
‘““Advance Sheets’”, and containing a
description sufficient to identify the
locality and to identify the source of
the map, will be sufficient.

(8) Information relative to the im-
provement of harbors and waterways
such as dredging operations, and pre-
cautions rendered necessary due to the
presence of dredging or other plant
will, when considered necessary, be
brought to the attention of vessel own-
ers or operators regularly using the
waterway. This will be done through
issuing bulletins or notices by District
Engineers.

(h) Special Reports. Changes affecting
navigation will be made promptly
whenever information of immediate
concern to navigation becomes known.
Items of information especially desired
are channel conditions as revealed by
surveys, changes in channel conditions,
either by natural causes or by dredging
or other work, changes in approved
projects for improvement with state-
ments of results expected from pro-
posed operations, descriptions of pro-
posed dredging or other Federal work
of improvement such as breakwater,
pier, and revetment construction or al-
terations, descriptions of proposed or
completed municipal or private im-
provements in or affecting navigable
waters. Additional items of informa-
tion desired are descriptions of wrecks,
uncharted shoals, and other obstruc-
tions to navigation and particulars as
to proposed or completed removal of
same, changes in buoys or lights, erec-
tion of new, or changes in existing
bridges, new or revised Federal or local
rules and regulations for harbors and
channels, and establishment or exist-
ence of danger areas in navigable wa-
ters. Reproductions of drawings or
sketches which will be helpful in inter-
preting the data shall accompany the
reports. The reports will not be limited
to a reference to an accompanying
drawing or sketch, but will contain a
complete description in form suitable
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for publication in notices to mariners
and the monthly supplements to the
U.S. Coast Pilot. In this respect, the
reports will provide enough informa-
tion that a single notification to navi-
gational interests will suffice. In the
case of dredging or construction work,
the bare statement that work will com-
mence or has commenced on a certain
date is insufficient. All additional in-
formation possible, such as probable
duration of operations and object of
work, will be given—the latter in the
case of dredging being such data as the
area to be covered and the depth ex-
pected to be provided. The reports re-
quired by this paragraph will be identi-
fied by reference to the appropriate En-
gineer Manual or regulation and will be
numbered consecutively by each Dis-
trict during the calendar year, starting
with number 1 at the beginning of each
year.

(i) Information pamphlets, maps, bro-
chures and other material. (1) Pub. L. 85—
480, approved 2 July 1958, authorizes
the Chief of Engineers to publish infor-
mation pamphlets, maps, brochures,
and other material on river and harbor,
flood control, and other Civil Works ac-
tivities, including related public park
and recreation facilities under his ju-
risdiction, as he may deem to be of
value to the general public.

(2) This Public Law authorizes the
Chief of Engineers to provide for the
sale of any of the material prepared
under authority of the act—and of pub-
lications, charts, or other material pre-
pared under his direction pursuant to
other legislative authorization or ap-
propriation, and to charge therefor a
sum of not less than the cost of repro-
duction.

(3) District Engineers are authorized
to publish the material covered in
paragraph 8a above, and to sell such
material. Except for material specifi-
cally prepared for free distribution to
the general public, the charges for such
other published information will be not
less than the cost of its reproduction.

(4) Condition survey maps or charts,
sold or otherwise distributed to the
public, showing depths will specifically
state the date or dates that the surveys
were made. They shall also have the
following notation printed or stamped
thereon:
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“The information depicted on this
map represents the results of surveys
made on the dates indicated and can
only be considered as indicating the
general conditions existing at that
time.”

[43 FR 19661, May 8, 1978]

§209.335

(a) Section 4 of the Administrative
Procedure Act requires publication of
general notice of proposed rule making
in the FEDERAL REGISTER (unless all
persons subject thereto are named and
either personally served or otherwise
have actual notice thereof in accord-
ance with law), except to the extent
that there is involved: (1) Any mili-
tary, naval, or foreign affairs function
of the United States or (2) any matter
relating to agency management or per-
sonnel or to public property, loans,
grants, benefits, or contracts. Except
where notice of hearing is required by
statute, this requirement does not
apply to interpretative rules, general
statements of policy, rules of agency
organization, procedure, or practice, or
in any situation in which the agency
for good cause finds (and incorporates
the finding and a brief statement of the
reasons therefor in the rules issued)
that notice and public procedure there-
on are impracticable, unnecessary, or
contrary to the public interest.

(b) General notice of proposed rule
making published in accordance with
the above will include: (1) A statement
of the time, place, and nature of public
rule making proceedings; (2) reference
to the authority under which the rule
is proposed; and (3) either the terms or
substance of the proposed rule or a de-
scription of the subjects and issues in-
volved.

§209.340 Laboratory
and materials testing.

(a) Purpose. The purpose of this sec-
tion is to define and establish policies
and procedures applicable to the per-
formance of investigations and tests at
Corps of Engineers laboratory installa-
tions for other governmental agencies
and private organizations.

(b) Applicability. This regulation ap-
plies to Corps of Engineers Divisions
and Districts operating soils, concrete,
water quality and hydraulic labora-

Publication.

investigations
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tories, and to the Inter-Agency Sedi-
mentation Project.

(c) References. (1) AR 37-20.

(2) AR 37-27.

(3) ER 1-1-6.

(4) ER 10-1-3, Appendix XIII.

(5) ER 1110-1-8100.

(6) ER 1140-2-303.

(d) Policy. Subject to the authority
limitations contained in paragraph (f)
of this section, laboratory investiga-
tions and materials testing may be per-
formed for other agencies of the Fed-
eral Government, State and local units
of government, foreign governments
and private firms under the following
conditions:

(1) The work will be performed on a
cost reimbursable basis.

(2) Work may be performed for State
and local units of government, foreign
governments or private firms only
when it is firmly established that pri-
vate commerical laboratory facilities
capable of performing such work are
not available, or because of location or
for other reasons it is clearly imprac-
tical to utilize such private
commerical laboratory services. The
requesting entity must further certify
that such services cannot be procured
reasonably and expeditiously through
ordinary business channels.

(3) Performance of the work will not
interfere with provisions of services es-
sential to the mission of the Corps.

(4) Performance of the work will not
require an increase in the permanent
staff of the facility.

(5) Performance of the work will not
require expansion of normal facilities.

(6) The work is within the scope of
authorized activities of the laboratory
at which the work is to be performed.

(7) Performance of the work will not
be adverse to the public interest.

(8) Prior to undertaking laboratory
investigations or materials testing for
private firms, written certification will
be obtained from such firms stating
that the results of the work will not be
used in litigation or for promotional
purposes.

(e) Terms of providing reimbursement
for work performed—(1) Federal agencies.
Reimbursement for work for the De-
partment of Defense, the Department
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of the Army, and other Federal Agen-
cies will be in accordance with the pro-
cedures prescribed in AR 37-27.

(2) State and local units of Government.
Funds to cover the total estimated cost
of the work or an initial increment of
the esitmated cost based on an ap-
proved schedule of payment will be de-
posited with the installation per-
forming the work before any obliga-
tions or expenses in connection with
the work are incurred; and when funds
are being deposited on an approved
schedule no obligations or expenses
will be incurred in connection with the
work in excess of funds on deposit.

(3) Private concerns and foreign govern-
ments. Funds will be deposited in ad-
vance of the work as required in para-
graph (e)(2) of this section. Charges
shall include a surcharge of 15 percent
of all applicable costs, except under the
following conditions.

(i) When the final product will di-
rectly contribute to a specific plan-
ning, design, or construction activity
which derives its principal support
from Federal funds in the form of a
grant or otherwise.

(if) Where an exception is granted
based on a direct benefit to the Govern-
ment. Adequate justification, outlining
the direct benefits which are expected
to accrue to the Government, will be
forwarded to HQDA (DAEN-CWE-DC)
Washington, DC 20314, for review and
approval prior to deletion of the sur-
charge.

(f) Authority. The following delega-
tions of authority to perform labora-
tory investigations and materials test-
ing apply.

(1) Division materials laboratories. Divi-
sion Engineers are delegated the au-
thority to approve laboratory work for
Federal, State and local units of gov-
ernment when the total estimated cost
of each investigation or test project is
$15,000 or less. Division Engineers are
also delegated the authority to approve
laboratory work for private firms and
foreign Governments when the total es-
timated cost of each investigation or
test project is $5,000 or less. Approval is
required when the estimated or actual
costs exceed those delegations of au-
thority. Requests for approval shall be
addressed to DAEN-CWE-DC.
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(2) Hydraulic laboratories. Division En-
gineers and District Engineers oper-
ating hydraulic laboratories or hydrau-
lic model laboratories are delegated
the authority to approve laboratory
work for others within the same limi-
tations and in accordance with the
same procedures as apply to Division
Materials Laboratories.

(3) Inter-Agency Sedimentation Project,
St. Anthony Falls Laboratory, University
of Minnesota, Minneapolis, Minnesota.
The District Engineer, St. Paul is au-
thorized to perform work required in
procurement, testing and calibration of
specialized sediment sampling equip-
ment developed at the Inter-Agency
Sedimentation Project. Equipment of
this nature will be made available to
Federal, State and local governmental
agencies at cost. The District Engi-
neer, St. Paul, is also authorized to ap-
prove the performance of testing and
calibration work for U.S. private firms
that fabricate this specialized equip-
ment for commercial sale when the es-
timated cost for services of Corps per-
sonnel is $5,000 or less for a single
order. Approval is required when the
estimated single order cost for a pri-
vate firm exceeds $5,000 and when the
total cost of work during a fiscal year
for any one private firm exceeds
$15,000. Requests for approval shall be
addressed to HQDA (DAEN-CWE-HY)
Washington, DC 20314.

(9) Reports of testing results. Final re-

ports of results will be submitted in ac-
cordance with instructions provided by
the sponsoring organization, with two
copies to HDQA (DAEN-CWE-DC)
Washington, DC 20314.
Copies of reports of scientific or tech-
nical activities will be transmitted to
the Defense Documentation Center as
required by AR 70-31. (RCS OSD-1366)

(Sec. 3012, 70A Stat 157; 10 U.S.C. 3012)
[44 FR 50338, Aug. 28, 1979]

§209.345 Water resource policies and
authorities.

REIMBURSEMENT FOR ADVANCE NON-
FEDERAL PARTICIPATION IN CiviL
WORKS PROJECTS

(a) Purpose. This regulation gives
general instructions on use of section
215 of the Flood Control Act of 1968
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(Pub. L. 90-483) to reimburse a non-
Federal public body for construction of
part of an authorized Federal project,
part of an authorized Federal project.
It establishes general policies, outlines
procedures to be followed in reaching
an agreement with an eligible non-Fed-
eral entity, and provides guidance on
the provisions of such an agreement.
All authorized projects are subject to
this Act and regulation.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(c) References. (1) Section 215, FCA of
1968 (Pub. L. 90-483, 42 U.S.C. 1962d-5a.).
(APP A, this regulation).

(2) Senate Document No. 10, 90th
Congress, 1st Session, ‘“‘Study of Fed-
eral Reimbursement Policy for Work
by States and other Non-Federal Enti-
ties on Authorized Water Resources
Projects.”

(3) Section 221, FCA of 1970 (Pub. L.
91-611, 42 U.S.C. 1962d-5b).

(4) ER 405-2-680.

(5) ER 1140-2-301.

(6) ER 1180-1-1, (para. A-310, App. A).

(d) General policy. (1) The specific
limitations put upon the allotment of
funds authorized by section 215 indi-
cate that only limited use should be
made of the authority. It will, there-
fore, be Corps of Engineers policy to re-
strict the use of this authority to cases
that meet all of the following condi-
tions:

(i) The work, even if the Federal Gov-
ernment does not complete the author-
ized project, will be separately useful
or will be an integral part of a larger
non-Federal undertaking that is sepa-
rately useful;

(ii) The work done by the non-Fed-
eral entity will not create a potential
hazard;

(iii) Approval of the proposal will be
in the general public interest;

(iv) Only work commenced after
project authorization and execution of
an agreement pursuant to this Regula-
tion will be eligible for reimbursement
or credit;

(v) Proposed reimbursement will not
exceed the amount that the District
Engineer considers a reasonable esti-
mate of the reduction in Federal ex-
penditures resulting from construction
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of the project component by the non-
Federal entity.

(2) Before finally approving any
agreement under section 215, the Chief
of Engineers will inform the Secretary
of the Army and the Chairman (Senate
and House), Subcommittee on Public
Works, Committee on Appropriations
of the proposed arrangements. The
Chief of Engineers will not sign an
agreement until Secretarial and Com-
mittee concurrences are obtained.

(3) Section 215 authority will not be
used where it might appear to cir-
cumvent the intent of Congress. It will
not, for example, be used to initiate
work on projects to which Congres-
sional committees have indicated gen-
eral opposition or refused to provide re-
quested funds, or to accelerate portions
of work on which construction has al-
ready been commenced by the Federal
Government.

(4) Section 215(f) authorizes a specific
allotment of funds to reimburse non-
Federal entities for work accomplished
under the Section. No allotment has
been established, nor is one proposed at
this time. Until one is, and firm proce-
dures are established, any agreement
with a non-Federal entity shall call for
reimbursement, or for credit against
required contributions, only when con-
struction funds for the Federal project
which incorporates the part con-
structed by the non-Federal entity are
appropriated and allocated.

(5) The non-Federal entity will nor-
mally be required to develop the design
memorandum, engineering plans, and
specifications for the work it proposes
to undertake. Subject to policies estab-
lished in ER 1140-2-301, as modified in
paragraph (e)(2) of this section, the
District Engineer may provide engi-
neering services with funds advanced
by the non-Federal entity if he deter-
mines it to be impracticable for the en-
tity to obtain the services elsewhere.
Non-Federal engineering and overhead
costs for the part of the Federal project
that the non-Federal entity proposes to
construct will be part of the reimburse-
ment agreement.

(6) The agreement shall include local
cooperation items required by the
project authorization and by Section
221, FCA of 1970.
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(7) Reimbursement of non-Federal
work under Section 215 is not applica-
ble to small projects authorized under
the general authority of Section 107,
Pub. L. 86-645, as amended. (33 U.S.C.
577); Section 205, Pub. L. 858, 80th Con-
gress, as amended, (33 U.S.C. 701s); and
Section 103, Pub. L. 87-874, as amended,
(33 U.S.C. 426g); and Section 14, Pub. L.
79-526 (33 U.S.C. 701r).

(e) Procedures. (1) Non-Federal enti-
ties desiring reimbursement under Sec-
tion 215 for constructing part of an au-
thorized Federal project should confer
with the District Engineer and submit
a written proposal to him. This pro-
posal will form the basis for con-
sulting, as needed, with OCE and for
deciding whether the proposal meets
the policy criteria of paragraph (d) of
this section, and whether to continue
under the procedures below and what
sequence to follow.

(2) If Federal preconstruction plan-
ning funds are not available to the
project and it is considered impractical
for the non-Federal entity to prepare a
partial design memorandum and/or
plans and specifications, the draft
agreement may propose that this work
be accomplished by the Corps of Engi-
neers through an advance of non-Fed-
eral funds for this purpose. Certain ad-
vances of funds will be necessary, in
any event, to cover other costs which
are required on the part of the Corps of
Engineers. Paragraph 11 of ER 1140-2-
301 requires that requests to the Appro-
priations Committees for approval of
advances of funds should normally be
submitted to the Committees by non-
Federal interests outside of Corps of
Engineers channels. An exception to
this procedure will be made in the case
of Section 215 proposals in that the re-
quest for approval of advances will be
made a part of the request to the com-
mittees for approval of the overall ar-
rangement referred to in paragraph
(d)(2) of this section. Thus, proposed
advances of funds for the following pur-
poses will be clearly set forth in the
draft agreement: (i) Preparation of a
partial design memorandum and/or
plans and specifications (ii) corps re-
view of design scheduled for accom-
plishment by local interests, and (iii)
periodic and final inspections.
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(3) The District Engineer will submit
for review an unsigned draft agreement
to OCE. AIll agreements will be pre-
pared for the signature of the Chief of
Engineers.

(4) The District Engineer will be noti-
fied of any changes in the draft agree-
ment that the Chief of Engineers may
require, and will negotiate a final
agreement with the non-Federal enti-
ty. After signature of the agreement by
the non-Federal entity, the District
Engineer will forward three copies to
HQDA (DAEN-CWO-C) WASH DC 20314,
for signature by the Chief of Engineers.

(5) Upon receipt from OCE of the full
executed agreement, the District Engi-
neer will transmit the signed agree-
ment to the non-Federal entity.

(6) The Division Engineer will review
the (partial) design memorandum, and,
if it meets the relevant criteria in
paragraph (d)(1) of this section, will
submit it to OCE with the rec-
ommendations on whether or not the
work may proceed subject to reim-
bursement under the agreement.

(7) The Division Engineer will
prove plans and specifications.

(8) The non-Federal entity will award
contract.

(9) The District Engineer will con-
duct periodic and final inspections.

(10) Upon completion of the local
work, the District Engineer will certify
the cost data, and that performance
has been in accordance with the agree-
ment.

(f) Agreements. Agreements under
Section 215 should follow the general
format presented in paragraph (c)(6) of
this section, adapted as warranted by
the specific case. Each agreement
shall:

(1) Expire 3 years after the date of
execution if the non-Federal entity has
not commenced the work contemplated
by the agreement.

(2) State the time allowed for com-
pletion of the work. A reasonable time
shall be allowed, but normally not over
2 construction seasons.

(3) Fully describe the work to be ac-
complished by the non-Federal entity
and specify the manner in which it will
be carried out.

(4) The agreement will specify that
reimbursement by the Federal Govern-
ment will not exceed $1,000,000.

ap-
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(5) Provide for necessary review of
designs, plans, and specifications, by
the District Engineer.

(6) Provide for examination and re-
view of proposed contracts and for in-
spection of the work by the District
Engineer for conformance with the
terms of the agreement.

(7) State fully the basis on which re-
imbursement or credit shall be deter-
mined, and provide for the final adjust-
ment when the balance of the Federal
project is constructed. If the improve-
ment proposed by the non-Federal enti-
ty includes work that will not become
a part of the Federal project, the
means of determining the part eligible
for reimbursement shall be fully de-
fined.

(8) State that such reimbursement
shall depend upon appropriation of
funds applicable to the project and
shall not take precedence over other
pending projects of higher priority.

(9) Specify that reimbursement or
credit for non-Federal work shall apply
only to that work undertaken after
execution of the agreement. The term
“work’” shall include advance engineer-
ing and design as well as actual con-
struction.

(10) State that the agreement is not
to be construed as committing the
United States to reimbursement if the
Federal project is not undertaken, or if
the Federal project should be modified
in such a way that the work performed
by the non-Federal entity does not con-
stitute a part thereof.

(11) Contain applicable equal employ-
ment clauses from Armed Services Pro-
curement Regulations.

(g) Nature and amount of reimburse-
ment. (1) The non-Federal entity may
be reimbursed by a payment of cash,
or, preferably, by reductions in any
non-Federal contribution to the Fed-
eral project that may have been re-
quired by the legislation authorizing
it, or by a combination of cash and
such reductions.

(2) The amount of reimbursement
shall equal the approved expenditures
made by the non-Federal entity for
work that would have been accom-
plished at Federal expense if the entire
project were carried out by the Corps
of Engineers, and as covered in the
agreement under paragraphs (f) (7) and
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(10) of this section. The amount of re-
imbursement will not exceed, however,
the amount that the District Engineer
finds to be a reasonable estimate of the
reduction in Federal expenditure re-
sulting from construction by the non-
Federal entity.

APPENDIX A TO PART 209—PuBLIC LAW
90-483, 90TH CONGRESS, S. 3710, AuU-
GUST 13, 1968

An act authorizing the construction, re-
pair, and preservation of certain public
works on rivers and harbors for navigation,
flood control, and for other purpose. (82 Stat.
731).

* * * * *

Sec. 215. (a) The Secretary of the Army,
acting through the Chief of Engineers, may,
when he determines it to be in the public in-
terest, enter into agreement providing for re-
imbursement to States or political subdivi-
sions thereof for work to be performed by
such non-Federal public bodies at water re-
sources development projects authorized for
construction under the Secretary of the
Army and the supervision of the Chief of En-
gineers. Such agreements may provide for re-
imbursement of installation costs incurred
by such entities or an equivalent reduction
in the contributions they would otherwise be
required to make, or in appropriate cases, for
a combination thereof. The amount of Fed-
eral reimbursement, including reductions in
contributions, for a single project shall not
exceed $1,000,000.

(b) Agreements entered into pursuant to
this section shall (1) fully describe the work
to be accomplished by the non-Federal pub-
lic body, and be accompanied by an engineer-
ing plan if necessary therefor; (2) specify the
manner in which such work shall be carried
out; (3) provide for necessary review of de-
sign and plans, and inspection of the work by
the Chief of Engineers or his designee; (4)
state the basis on which the amount of reim-
bursement shall be determined; (5) state that
such reimbursement shall be dependent upon
the appropriation of funds applicable thereto
or funds available therefor, and shall not
take precedence over other pending projects
of higher priority for improvements; and (6)
specify that reimbursement or credit for
non-Federal installation expenditures shall
apply only to work undertaken or Federal
projects after project authorization and exe-
cution of the agreement, and does not apply
retroactively to past non-Federal work. Each
such agreement shall expire three years after
the date on which it is executed if the work
to be undertaken by the non-Federal public
body has not commenced before the expira-
tion of that period. The time allowed for
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completion of the work will be determined
by the Secretary of the Army, acting
through the Chief of Engineers, and stated in
the agreement.

(c) No reimbursement shall be made, and
no expenditure shall be credited, pursuant to
this section, unless and until the Chief of En-
gineers or his designee, has certified that the
work for which reimbursement or credit is
requested has been performed in accordance
with the agreement.

(d) Reimbursement for work commenced
by non-Federal public bodies no later than
one year after enactment of this section, to
carry out or assist in carrying out projects
for beach erosion control, may be made in
accordance with the provisions of section 2
of the Act of August 13, 1946, as amended (33
U.S.C. 426f). Reimbursement for such work
may, as an alternative, be made in accord-
ance with the provisions of this section, pro-
vided that agreement required herein shall
have been executed prior to commencement
of the work. Expenditures for projects for
beach erosion control commenced by non-
Federal public bodies subsequent to one year
after enactment of this section may be reim-
bursed by the Secretary of the Army, acting
through the Chief of Engineers, only in ac-
cordance with the provisions of this section.

(e) This section shall not be construed (1)
as authorizing the United States to assume
any responsibilities placed upon a non-Fed-
eral body by the conditions of project au-
thorization, or (2) as committing the United
State to reimburse non-Federal interests if
the Federal project is not undertaken or is
modified so as to make the work performed
by the non-Federal Public body no longer ap-
plicable.

(f) The Secretary of the Army is authorized
to allot from any appropriations hereafter
made for civil works not to exceed $10,000,000
for any one fiscal year to carry out the pro-
visions of this section. This limitation does
not include specific project authorizations
providing for reimbursement.

[42 FR 24050, May 12, 1977]

PART 210—PROCUREMENT ACTIVI-
TIES OF THE CORPS OF ENGI-
NEERS

Sec.
210.1
210.2

Advance notice to prospective bidders.

Notice of award.

210.3 Notice to proceed.

210.4 Rules of the Corps of Engineers Board
of Contract Appeals for cases not subject
to the Contract Disputes Act of 1978.

§210.1

210.5 Rules of the Corps of Engineers Board
of Contract Appeals for cases subject to
the Contract Disputes Act of 1978.

AUTHORITY: Secs. 2301-2314, 3012, 70A Stat.
127-133, 157; 10 U.S.C. 2301-2314, 3012.

§210.1 Advance notice to prospective
bidders.

In connection with all construction
contracts estimated to cost $100,000 or
more for which an invitation is sched-
uled to be issued, an advance notice to
prospective bidders will be prepared
sufficiently in advance of the actual
issuance of the invitation to stimulate
interest on the part of the greatest pos-
sible number of contractors. Advance
notices may also be prepared on
projects estimated to cost less than
$100,000 and for supplies where consid-
ered desirable. ENG Form 3132-R or
ENG Form 3133-R [set out in para-
graphs 205 and 206, Appendix A, Engi-
neer Contract Instructions (ER 1180-1-
1)] will be used to send advance notices
to prospective bidders. Lengthy notices
may be reproduced and mailed using
ENG Form 3133-R as a foldover wrapper
fastened with a wire staple. Advance
notices will contain the information
required by ENG Form 3132-R, but ad-
ditional information may be added as
appropriate. The advance notices will:

(a) Describe the proposed work in suf-
ficient detail to permit prospective
general contractors, subcontractors
and suppliers to determine reasonably
whether the work is of a nature and
volume to warrant their buying plans;

(b) Specify the date by which bidders
should return the request card in order
to receive a complete bid set;

(c) State the various locations (of-
fices) where plans will be on public dis-
play, available for inspection without
charge; and

(d) Include for construction contracts
a statement as to the approximate
value of the proposed construction.
That statement of value shall be in in-
crements as follows: (1) Less than
$25,000; (2) the nearest multiple of
$25,000 up to $100,000; (3) the nearest
multiple of $100,000 from $100,000 to $1
million; (4) the nearest multiple of
$500,000 for from $1 million to $10 mil-
lion; (5) over $10 million for all projects
of greater estimated value.
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Information on several projects for
which invitations are scheduled to be
issued may be grouped in one advance
notice provided that information on
any project or projects is not unduly
delayed in order to be grouped with
others. When an advance notice is used
to circularize bidders, copies of the in-
vitation, when issued, will be furnished
only to those prospective bidders who
have returned a request card indicating
a desire to submit a bid.

[26 FR 11732, Dec. 7, 1961]

§210.2 Notice of award.

The successful bidder will be notified
in writing of the acceptance of his bid.
Under construction contracts, this no-
tice may accompany the contract pa-
pers which are forwarded for execution.
To avoid error, or confusing the notice
of award with a notice to proceed, the
notice of award will be substantially in
the following format:

You are hereby notified that your bid
dated ) in the sum of $§ covering
is accepted. A formal contract will
be prepared for execution. Acceptable per-
formance and payment bonds (if required)
must be furnished upon execution of the for-
mal contract. If approval of the contract is
required by its express terms, the contract is
not fully executed until such approval is ob-
tained.

Under supply contracts a written
award mailed (or otherwise furnished)
to the successful bidder either on
Standard Form 26 or Standard Form 33,
results in a binding contract without
further action by either party.

[26 FR 11732, Dec. 7, 1961]

§210.3 Notice to proceed.

(a) General. When the contract speci-
fies the time when the contractor is to
proceed with the work under the con-
tract, a notice to proceed will not be
required. However, in any case where
the contract requires the issuance of a
notice to proceed the notice will fix the
time for the commencement of the
work and also, if appropriate, will fix
the time for the completion of the
work. The notice to proceed should be
issued on a form letter, reproduced on
local letterhead paper from a master
copy, which will preclude repetitive
typing of stereotype data. The notice
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to proceed will be executed in a suffi-
cient number of copies to meet the con-
tract distribution requirements in
paragraph 30-206, Engineer Contract In-
structions (ER 1180-1-1), and will bear
the contract number in the upper
right-hand corner of the notice.

(b) Contractor’s acknowledgment. When
a notice to proceed is issued, the con-
tractor will acknowledge receipt there-
of by signing and dating all copies of
the acknowledgment and returning all
but one copy to the contracting officer.

(c) Proceeding before approval of bonds.
It is not necessary to delay commence-
ment under the contract pending ap-
proval of bonds by The Judge Advocate
General. Such action will be at the dis-
cretion of the contracting officer. In
the event exceptions are taken to the
bonds the contractor will immediately
take steps to remove such exceptions
or submit new bonds.

(d) Commencing performance. Contrac-
tors in no case will be required to com-
mence performance prior to the com-
mencement date fixed in the contract
or in the notice to proceed. If they vol-
untarily do so and the contract is not
ultimately signed, or approved when
required, such action is at their own
risk and without liability on the part
of the Government. Contractors will
not be required to commence perform-
ance until:

(1) Performance and payment bonds
have been furnished, when required;

(2) The award has been approved
when approval is required; and

(3) Notice to proceed has been for-
warded to the contractor where re-
quired.

[26 FR 11732, Dec. 7, 1961]

§210.4 Rules of the Corps of Engineers
Board of Contract Appeals for cases
not subject to the Contract Disputes
Act of 1978.

(a) Preface to rules. (1) The Corps of
Engineers Board of Contract Appeals is
the authorized representative of the
Chief of Engineers for the purpose of
hearing, considering and determining,
as fully and finally as he might, ap-
peals by contractors from decisions of
contracting officers or their authorized
representative or other authorities on
disputed questions, taken pursuant to
the provision of contracts requiring the
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determination of such appeals by the
Chief of Engineers or his duly author-
ized representative or Board.

(2) When an appeal is taken pursuant
to a disputes clause in a contract
which limits appeals to disputes con-
cerning questions of fact, the Board
may in its discretion hear, consider
and decide all questions of law nec-
essary for the complete adjudication of
the issue. In the consideration of an ap-
peal, should it appear that a claim is
involved which is not cognizable under
the terms of the contract, the Board
may make findings of fact with respect
to such a claim without expressing an
opinion on the question of liability.

(3) Emphasis is placed upon the sound
administration of these rules in spe-
cific cases, because it is impracticable
to articulate a rule to fit every possible
circumstance which may be encoun-
tered. These rules will be interpreted
so as to secure a just and inexpensive
determination of appeals without un-
necessary delay.

(4) Preliminary procedures are avail-
able to encourage full disclosure of rel-
evant and material facts, and to dis-
courage unwarranted surprise. The par-
ties are expected to cooperate and to
voluntarily comply with the intent of
such procedures without resort to the
Board except on controversial ques-
tions. The Board may order exchange
of complicated exhibits prior to hear-
ing in order to expedite the hearing.

(5) All time limitations specified for
various procedural actions are com-
puted as maximums, and are not to be
fully exhausted if the action described
can be accomplished in a lesser period.
These time limitations are similarly
eligible for extension in appropriate
circumstances, on good cause shown.

(6) Whenever reference is made to
contractor, appellant, contracting offi-
cer, respondent and parties, this shall
include respective counsel for the par-
ties, as soon as appropriate notices of
appearance have been filed with the
Board.

(b) Rule 1, Appeals, how taken. Notice
of an appeal must be in writing and the
original, together with two copies, may
be filed with the contracting officer
from whose decision the appeal is
taken. The notice of appeal shall be
mailed or otherwise filed within the
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time specified therefor in the contract
or allowed by applicable provision of
directive or law.

(c) Rule 2, Notice of appeal, contents of.
A notice of appeal should indicate that
an appeal is thereby intended, and
should identify the contract (by num-
ber) and the decision from which the
appeal is taken. The notice of appeal
should be signed personally by the ap-
pellant (the contractor making the ap-
peal), or by an officer of the appellant
corporation or member of the appellant
firm, or by the contractor’s duly au-
thorized representative or attorney.
The complaint referred to in Rule 6
may be filed with the notice of appeal,
or the appellant may designate the no-
tice of appeal as a complaint, if it oth-
erwise fulfills the requirements of a
complaint.

(d) Rule 3, Forwarding of appeals.
When a notice of appeal in any form
has been received by the contracting
officer, he shall endorse thereon the
date of mailing (or date of receipt, if
otherwise conveyed) and within 10 days
shall forward said notice of appeal, to-
gether with a copy of the decision ap-
pealed from, to the Board. Following
receipt by the Board of the papers de-
scribed in the next rule (Rule 4), the
contractor will be promptly advised of
its receipt and that the appeal is then
considered docketed, and the con-
tractor will be furnished a copy of
these rules.

(e) Rule 4, Preparation, contents, orga-
nization, forwarding and status of appeal
file—(1) Duties of contracting officer. Fol-
lowing receipt of a notice of appeal or
advice that an appeal has been filed,
the contracting officer shall compile
and transmit to the Board and the gov-
ernment trial attorney an appeal file
consisting of all documents pertinent
to the appeal including in particular:

(i) The decision and findings of fact
from which the appeal was taken;

(ii) The contract including pertinent
amendments, specifications, plans and
drawings;

(iii) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which a decision was issued;

(iv) Transcripts of any testimony
taken during the course of proceedings
and affidavits or statements of any
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witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board;

(v) Such additional information as
may be considered material.

The contracting officer shall at the
same time furnish to the appellant a
copy of each document in the appeal
file except those set forth in paragraph
(e)(1)(ii) of this section, as to which a
list furnished appellant indicating the
specific contractual documents in-
cluded in the file will suffice, and those
set forth in paragraph (e)(4) of this sec-
tion.

(2) Supplementation of appeal file.
Within 30 days after receipt of its copy
of the appeal file the appellant may
supplement the same by furnishing to
the Board any document not contained
therein which he considers pertinent to
the appeal and furnishing two copies of
each document to the government trial
attorney.

(3) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals or legible facsimiles or authenti-
cated copies thereof and shall be ar-
ranged in chronological order, where
practicable, numbered sequentially,
tabbed and indexed to identify the con-
tents of the file.

(4) Lengthy documents. The Board, on
motion of a party, may waive the re-
quirement of furnishing to the other
party copies of bulky, lengthy or out-
of-size documents in the appeal file
when a party has shown that doing so
would impose an undue burden. At the
time a party files with the Board a doc-
ument as to which such a waiver has
been granted, he shall notify the other
party that the same or a copy is avail-
able for inspection at the office of the
Board or of the party filing the same.

(5) Status of documents in appeal file.
Documents in the appeal file are con-
sidered as evidence in the case. A party
to the appeal may at any time prior to
the conclusion of a hearing or in the
case of an appeal submitted on the
record prior to the date of the notice
that the case is ready for decision ob-
ject to the inclusion of any document
in the appeal file. The Administrative
Judge hearing the case will rule on the
objection as on any other objection to
the admission of evidence.
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(f) Rule 5, Dismissal for lack of jurisdic-
tion. Any motion addressed to the ju-
risdiction of the Board shall be prompt-
ly filed. Hearing on the motion shall be
afforded on application of either party,
unless the Board determines that its
decision on the motion will be deferred
pending hearing on both the merits and
the motion. The Board shall have the
right at any time and on its own mo-
tion to raise the issue of its jurisdic-
tion to proceed with a particular case,
and shall do so by an appropriate order,
affording the parties an opportunity to
be heard thereon.

(9) Rule 6, Pleadings. (1) Within 30
days after receipt of notice of dock-
eting of the appeal, as provided in the
last sentence of Rule 3, the appellant
shall file with the Board an original
and two copies of a complaint setting
forth simple, concise and direct state-
ments of each of his claims, alleging
the basis with appropriate reference to
contract provisions for each claim, and
the dollar amount claimed. This plead-
ing shall fulfill the generally recog-
nized requirements of a complaint, al-
though no particular form or formality
is required. Upon receipt thereof, the
Recorder of the Board shall serve a
copy upon the respondent. Should the
complaint not be received within 30
days, appellant’s claim and appeal
may, if in the opinion of the Board the
issues before the Board are sufficiently
defined, be deemed to set forth his
complaint and the respondent shall be
so notified.

(2) Within 30 days from receipt of said
complaint, or the aforesaid notice from
the Recorder of the Board, respondent
shall prepare and file with the Board
an original and two copies of an answer
thereto, setting forth simple, concise
and direct statements of respondent’s
defenses to each claim asserted by ap-
pellant. This pleading shall fulfill the
generally recognized requirements of
an answer, and shall set forth any af-
firmative defenses or counter-claims,
as appropriate. Upon receipt thereof,
the Recorder shall serve a copy upon
appellant. Should the answer not be re-
ceived within 30 days, the Board may,
in its discretion, enter a general denial
on behalf of the Government, and the
appellant shall be so notified.
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(h) Rule 7, Ammendments of pleadings
or record. (1) The Board upon its own
initiative or upon application by a
party may, in its discretion, order a
party to make a more definite state-
ment of the complaint or answer, or to
reply to an answer.

(2) The Board may, in its discretion,
and within the proper scope of the ap-
peal, permit either party to amend his
pleading upon conditions just to both
parties. When issues within the proper
scope of the appeal, but not raised by
the pleadings or the documentation de-
scribed in Rule 4, are tried by express
or implied consent of the parties, or by
permission of the Board, they shall be
treated in all respects as if they had
been raised therein. In such instances
motions to amend the pleadings to con-
form to the proof may be entered, but
are not required. If evidence is objected
to at a hearing on the ground that it is
not within the issues raised by the
pleadings or the rule 4 documentation
(which shall be deemed part of the
pleadings for this purpose), it may be
admitted within the proper scope of the
appeal, provided, however, that the ob-
jecting party may be granted a con-
tinuance if necessary to enable him to
meet such evidence.

(i) Rule 8, Hearing—election. (1) Upon
receipt of respondent’s answer or the
notice referred to in the last sentence
of Rule 6(b), appellant shall advise the
Board whether he desires a hearing, as
prescribed in Rules 17 through 25, or
whether in the alternative he elects to
submit his case on the record without
a hearing, as prescribed in Rule 11.

(2) In appropriate cases, the appellant
shall also elect whether he desires the
optional accelerated procedure pre-
scribed in Rule 12.

(J) Rule 9, Pre-hearing briefs. Based on
an examination of the documentation
described in Rule 4, the pleadings and a
determination of whether the argu-
ments and authorities addressed to the
issues are adequately set forth therein,
the Board may in its discretion require
the parties to submit pre-hearing briefs
in any case in which a hearing has been
elected pursuant to Rule 8. In the ab-
sence of a Board requirement therefor,
either party may in its discretion, and
upon appropriate and sufficient notice
to the other party, furnish a pre-hear-
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ing brief to the Board. In any case
where a pre-hearing brief is submitted,
it shall be furnished so as to be re-
ceived by the Board at least 15 days
prior to the date set for hearing, and a
copy shall simultaneously be furnished
to the other party as previously ar-
ranged.

(k) Rule 10, Pre-hearing or pre-submis-
sion conference. (1) When the case is to
be submitted pursuant to Rule 11, or
heard pursuant to Rules 17 through 25,
the Board may, upon its own initiative
or upon the application of either party,
call upon the parties to appear before
an Administrative Judge of the Board
for a conference to consider:

(i) The simplification or clarification
of the issues;

(ii) The possibility of obtaining stip-
ulations, admissions, agreements on
documents, understandings on matters
already of record or similar agree-
ments which will avoid unnecessary
proof;

(iii) The limitation of the number of
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is
to be heard;

(iv) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute;

(v) Such other matters as may aid in
the disposition of the appeal.

(2) The results of the conference shall
be reduced to writing by the Adminis-
trative Judge in the presence of the
parties, and this writing shall there-
after constitute part of the record.

(1) Rule 11, Submission without a hear-
ing. Although both parties are entitled
to a hearing under these rules, either
party may elect to waive a hearing and
to submit his case upon the Board
record as settled pursuant to Rule 13.
Such an election by one party shall not
preclude the other party from request-
ing and obtaining a hearing. Affidavits,
depositions, answers to interrogatories
and stipulations may be employed to
supplement other documentary evi-
dence in the Board record. The Board
may permit such submission to be sup-
plemented by oral arguments, tran-
scribed if requested, and by briefs ar-
ranged in accordance with Rule 23.

(m) Rule 12, Optional accelerated proce-
dure. (1) In appeals involving $25,000 or
less the appellant may elect to have
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the appeal processed under this rule.
The election may be made in the notice
of appeal, the complaint or by separate
correspondence. In the event of such
election the case will be assigned to a
single Administrative Judge who will
make every effort to render his deci-
sion within 30 days of the settlement of
the record and without regard to the
place of the appeal on the docket. To
assist in expediting decisions the par-
ties should consider waiving pleadings
and submitting the case on the record.

(2) In cases involving $5,000 or less
where there is a hearing the presiding
Administrative Judge may in his dis-
cretion at the conclusion of the hear-
ing and after such oral argument as he
deems appropriate render oral sum-
mary findings of fact, conclusions and
a decision on the appeal. The Board
will subsequently furnish the parties a
typed copy of the decision for record
and payment purposes and to establish
the date on which the period for filing
a motion for reconsideration under
Rule 29 commences.

(3) Except as herein modified, these
rules otherwise apply in all respects.

(n) Rule 13, Settling the record. (1) The
record upon which a Board decision is
rendered shall consist of the pleadings,
the appeal file described in Rule 4, pre-
hearing orders, memoranda of pre-hear-
ing conferences and all evidence admit-
ted by the Board both documentary
and oral as appearing in the transcript.
The record shall at all reasonable
times be available for inspection by the
parties at the office of the Board.

(2) A case submitted on the record
pursuant to Rule 11 shall be ready for
decision when the parties are so noti-
fied by the Board. A case which is
heard shall be ready for decision upon
receipt of the transcript or upon re-
ceipt of the briefs when briefs are to be
submitted.

(3) The Board may in any case re-
quire either party, with appropriate
notice to the other party, to submit ad-
ditional evidence on any matter rel-
evant to the appeal. Except as the
Board may otherwise order in its dis-
cretion, no proof shall be received in
evidence after completion of an oral
hearing or after notification by the
Board that the case is ready for deci-
sion in cases submitted on the record.
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(0) Rule 14, Discovery—depositions—(1)
General policy. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the appeal. The par-
ties are encouraged to engage in vol-
untary discovery procedures.

(2) When permitted. The Board may,
upon timely motion filed by a party
after the answer has been filed, order
the taking of the testimony of any per-
son by deposition upon oral examina-
tion or by written questions for the
purpose of discovery or for use as evi-
dence or for both.

(3) Before who taken—time and place.
Depositions shall be taken before a per-
son authorized to administer oaths at
the place of examination. The time,
place and manner of taking depositions
shall be as mutually agreed by the par-
ties or as set forth in the order of the
Board.

(4) Protective orders. The Board may
in connection with the taking of any
deposition make any order which jus-
tice requires to protect a party from
annoyance, embarrassment, oppression
or undue burden or expense.

(5) Use as evidence. No testimony
taken by deposition shall be considered
as part of the evidence in the hearing
of an appeal until it is offered and re-
ceived as evidence at the hearing. It
will not ordinarily be received in evi-
dence if the deponent is present and
can testify personally at the hearing.
In such cases, however, the deposition
may be used to contradict or impeach
testimony of the witness given at the
hearing. In cases submitted on the
record the Board may in its discretion
receive depositions as evidence.

(6) Expenses. Each party shall bear its
own expenses associated with taking of
any deposition.

(p) Rule 15, Interrogatories; inspection
of documents; admission of facts. (1) The
Board may upon a timely motion filed
by either party after the filing of the
answer permit a party to serve written
interrogatories upon the opposing
party, order a party to produce and
permit inspection and copying or
photographing of designated docu-
ments or permit the service on a party
of a request for the admission of facts.
The Board in its order shall establish
the date for responding to the motion.
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(2) The Board may issue protective
orders as in the case of depositions.

(g) Rule 16, Service of papers. Service
of papers in all proceedings pending be-
fore the Board may be made person-
ally, or by mailing the same in a sealed
envelope, registered, or certified, post-
age prepaid, addressed to the party
upon whom service shall be made and
the date of delivery as shown by return
receipt shall be the date of service.
Waiver of the service of any papers
may be noted thereon or on a copy
thereof or on a separate paper, signed
by the parties and filed with the Board.

(r) Rule 17, Hearings—Where and when
held. Hearings will ordinarily be held in
Washington, D.C., except that, upon re-
quest reasonably made and upon good
cause shown, the Board may in its dis-
cretion set the hearing at another loca-
tion. Hearings will be scheduled at the
discretion of the Board with due con-
sideration to the regular order of ap-
peals and other pertinent factors. On
request or motion by either party and
upon good cause shown, the Board may
in its discretion advance a hearing.

(s) Rule 18, Notice of hearings. The par-
ties shall be given at least 15 days no-
tice of the time and place set for hear-
ings. In scheduling hearings, the Board
will give due regard to the desires of
the parties, and to the requirement for
just and inexpensive determination of
appeals without unnecessary delay. No-
tices of hearings shall be promptly ac-
knowledged by the parties.

(t) Rule 19, Unexcused absence of a
party. The unexcused absence of a
party at the time and place set for
hearing will not be occasion for delay.
In the event of such absence, the hear-
ing will proceed and the case will be re-
garded as submitted by the absent
party as provided in Rule 11.

(u) Rule 20, Nature of hearings. Hear-
ings shall be as informal as may be rea-
sonable and appropriate under the cir-
cumstances. Appellant and respondent
may offer at a hearing on the merits
such relevant evidence as they deem
appropriate and as would be admissible
under the generally accepted rules of
evidence applied in the courts of the
United States in nonjury trials, sub-
ject, however, to the sound discretion
of the presiding Administrative Judge
in supervising the extent and manner
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of presentation of such evidence. In
general, admissibility will hinge on rel-
evancy and materiality. Letters or cop-
ies thereof, affidavits and other evi-
dence not ordinarily admissible under
the generally accepted rules of evi-
dence may be admitted in the discre-
tion of the presiding Administrative
Judge. The weight to be attached to
evidence presented in any particular
form will be within the discretion of
the Board, taking into consideration
all the circumstances of the particular
case. Stipulations of fact agreed upon
by the parties may be regarded and
used as evidence at the hearing. The
parties may stipulate the testimony
that would be given by a witness if the
witness were present. The Board may
in any case require evidence in addi-
tion to that offered by the parties.

(v) Rule 21, Examination of witnesses.
Witnesses before the Board will be ex-
amined orally under oath or affirma-
tion, unless the facts are stipulated or
the presiding administrative Judge
shall otherwise order. If the testimony
of a witness is not given under oath the
Board may, if it seems expedient, warn
the witness that his statements may be
subject to the provisions of title 18,
United States Code, sections 287 and
1001 and any other provisions of law
imposing penalties for knowingly mak-
ing false representations in connection
with claims against the United States
or in any matter within the jurisdic-
tion of any department or agency
thereof.

(w) Rule 22, Copies of papers. When
books, records, papers or documents
have been received in evidence, a true
copy thereof or of such part thereof as
may be material or relevant may be
substituted therefor, during the hear-
ing or at the conclusion thereof.

(x) Rule 23, Post hearing briefs—(1)
General. Briefs must be compact, con-
cise, logically arranged and free from
burdensome, irrelevant, immaterial
and scandalous matter. Briefs not com-
plying with this rule may be dis-
regarded by the Board.

(2) Time of submittal. Briefs, including
reply briefs, shall be submitted at such
times and upon such terms as may be
agreed to by the parties and the pre-
siding Administrative Judge at the
conclusion of the hearing.
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(3) Length of briefs. Except by permis-
sion of the Board on motion, principal
briefs shall not exceed 100 8%" by 11"
pages typewritten double space exclu-
sive of any table of contents and table
of statutes, regulations and cases cited.
Reply briefs shall not exceed 20 such
pages.

(y) Rule 24, Transcript of proceedings.
Testimony and argument at hearings
shall be reported verbatim, unless the
Board otherwise orders. Transcripts of
the proceedings shall be supplied to the
parties at such rates as may be fixed by
contract between the Board and the re-
porter. If the proceedings are reported
by an employee of the Government, the
appellant may receive transcripts upon
payment to the Government at the
same rates as those set by contract be-
tween the Board and the independent
reporter.

(z) Rule 25, Withdrawal of exhibits.
After a decision has become final the
Board may, upon request and after no-
tice to the other party, in its discre-
tion permit the withdrawal of original
exhibits, or any part thereof, by the
party entitled thereto. The substi-
tution of true copies of exhibits or any
part thereof may be required by the
Board in its discretion as a condition of
granting permission for such with-
drawal.

(aa) Rule 26, Representation—The ap-
pellant. An individual appellant may
appear before the Board in person, a
corporation by an officer thereof, a
partnership or joint venture by a mem-
ber thereof, or any of these by an at-
torney at law duly licensed in any
state, Commonwealth, Territory or in
the District of Columbia.

(bb) Rule 27, Representation—The re-
spondent. Government counsel shall be
designated to represent the interests of
the Government before the Board.
They shall file notice of appearance
with the Board, and notice thereof will
be given appellant or his attorney in
the form specified by the Board from
time to time. Whenever at any time it
appears that appellant and Govern-
ment counsel are in agreement as to
disposition of the controversy, the
Board may suspend further processing
of the appeal in order to permit recon-
sideration by the contracting officer:
Provided, however, That if the Board is
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advised thereafter by either party that
the controversy has not been disposed
of by agreement, the case shall be re-
stored to the Board’s calendar without
loss of position.

(cc) Rule 28, Decisions. Decisions of
the Board will be made in writing and
authenticated copies thereof will be
forwarded simultaneously to both par-
ties. The rules of the Board and all
final orders and decisions (except those
required for good cause to be held con-
fidential and not cited as precedents)
shall be open for public inspection at
the offices of the Board in Washington,
D.C.

(dd) Rule 29, Motions for reconsider-
ation. A motion for reconsideration, if
filed by either party, shall set forth
specifically the ground or grounds re-
lied upon to sustain the motion, and
shall be filed within 30 days from the
date of the receipt of a copy of the de-
cision of the Board by the party filing
the motion.

(ee) Rule 30, Dismissal without preju-
dice. In certain cases, appeals docketed
before the Board are required to be
placed in a suspense status and the
Board is unable to proceed with dis-
position thereof for reasons not within
the control of the Board. In any such
case where the suspension has contin-
ued, or it appears that it will continue,
for an inordinate length of time, the
Board may in its discretion dismiss
such appeals from its docket without
prejudice to their restoration when the
cause of suspension has been removed.

(ff) Rule 31, Dismissal for failure to
prosecute. Whenever a record discloses
the failure of the appellant to file doc-
uments required by these rules, re-
spond to notice or correspondence from
the Board, comply with orders of the
Board or otherwise to indicate an in-
tention to continue the prosecution of
an appeal filed, the Board may issue an
order requiring appellant to show cause
within thirty days why the appeal
should not be dismissed for lack of
prosecution. If the appellant shall fail
to show such cause, the appeal may be
dismissed with prejudice.

(gg) Rule 32, Ex Parte communications.
No Administrative Judge or member of
the Board’s staff shall entertain, nor
shall any person directly or indirectly
involved in an appeal submit to the
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Board or the Board’s staff, off the
record, any evidence, explanation,
analysis or advice, whether written or
oral, regarding any matter at issue in
an appeal. This provision does not
apply to consultation among Board
members nor to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures.

(hh) Rule 33, Effective date and appli-
cability. These revised rules shall take
effect on January 14, 1975. They govern
all proceedings in appeals after they
take effect and also all further pro-
ceedings in appeals then pending, ex-
cept to the extent that in the opinion
of the Board, their application in a par-
ticular appeal pending when the Rules
take effect would not be feasible or
would work an injustice, in which
event the former procedure applies.

[Regs., Jan. 7, 1975, DAEN]

[40 FR 2582, Jan. 14, 1975, as amended at 45
FR 19202, Mar. 24, 1980]

§210.5 Rules of the Corps of Engineers
Board of Contract Appeals for cases
subject to the Contract Disputes
Act of 1978.

(a) Preface to rules—(1) Jurisdiction for
considering appeals. The Corps of Engi-
neers Board of Contract Appeals (re-
ferred to herein as the ‘““Board’) shall
consider and determine appeals from
decisions of contracting officers pursu-
ant to the Contract Disputes Act of
1978 (Pub. L. 95-563, 41 U.S.C. 601-613)
relating to: (i) Civil Works Contracts of
the Corps of Engineers, (ii) contracts
made by any other executive agency
when such agency or the Administrator
for Federal Procurement Policy has
designated the Board to decide the ap-
peal, or (iii) with the approval of the
Chief of Engineers, contracts made by
any other agency when such agency
has designated the Board to decide the
appeal.

(2) Location and organization of the
Board. (i) The Board’s address is Room
4108, Pulaski Building, 20 Massachu-
setts Avenue, NW., Washington, DC
20314, telephone (202) 272-0369.

(ii) The Board consists of a chairman,
vice chairman, and other members, all
of whom are attorneys at law duly li-
censed by a state, commonwealth, ter-
ritory, or the District of Columbia. In
general, the appeals are assigned to a
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panel of at least three members who
decide the case by a majority vote.
Board members are designated Admin-
istrative Judges.

(3) Applicability of the Contract Dis-
putes Act of 1978. (i) If a contract with
an executive agency was awarded be-
fore 1 March 1979, and if the con-
tracting officer’s final decision was
issued 1 March 1979 or thereafter, the
contractor may elect to proceed under
the Contract Disputes Act of 1978.

(ii) If a contract with an executive
agency was awarded on 1 March 1979 or
thereafter, the Contract Disputes Act
is automatically applicable.

(iii) All other appeals are not subject
to the Contract Disputes Act of 1978
and are controlled by the Board’s rules
published 14 January 1975 (33 CFR
210.4).

(iv) If the Contract Disputes Act is
applicable to the appeal, the contractor
can elect an accelerated procedure if
the disputed amount is $50,000 or less.
If the disputed amount is $10,000 or less
the contractor has a further right to
elect a small claims (expedited) proce-
dure. Both of these procedures are de-
scribed in Rule 12. Particular note
should be made of the 180 day limit on
processing accelerated procedure cases
and the 120 day limit on processing
small claims (expedited) procedure
cases.

(4) General guidelines. (i) Emphasis is
placed upon the sound administration
of these rules in specific cases, because
it is impracticable to articulate a rule
to fit every possible circumstance
which may be encountered. These rules
will be interpreted so as to secure a
just and inexpensive determination of
appeals without unnecessary delay.

(ii) Preliminary procedures are avail-
able to encourage full disclosure of rel-
evant and material facts, and to dis-
courage unwarranted surprise. The par-
ties are expected to cooperate and to
voluntarily comply with the intent of
such procedures without resort to the
Board except on controversial ques-
tions. The Board expects the parties to
exchange complicated exhibits prior to
hearing in order to expedite the hear-
ing.

(iii) Whenever reference is made to
contractor, appellant, contracting offi-
cer, respondent, and parties, this shall

173



§210.5

include respective counsel for the par-
ties as soon as appropriate notices of
appearance have been filed with the
Board.

(b) Rule 1, Appeals, how taken. (1) No-
tice of an appeal shall be in writing and
mailed or otherwise furnished to the
Board within 90 days from the date of
receipt of a contracting officer’s deci-
sion. A copy thereof shall be furnished
to the contracting officer from whose
decision the appeal is taken.

(2) Where the contractor has sub-
mitted a claim of $50,000 or less to the
contracting officer and has requested a
written decision within 60 days from
receipt of the request, and the con-
tracting officer has not done so, the
contractor may file a notice of appeal
as provided in paragraph (b)(1) of this
section, citing the failure of the con-
tracting officer to issue a decision.

(3) Where the contractor has sub-
mitted a claim to the contracting offi-
cer and the contracting officer has
failed to issue a decision within a rea-
sonable time, the contractor may file a
notice of appeal as provided in para-
graph (b)(1) of this section, citing the
failure to issue a decision.

(4) Upon docketing of appeals filed
pursuant to paragraph (b)(2) or (3) of
this section, the Board may, at its op-
tion, stay further proceedings pending
issuance of a final decision by the con-
tracting officer within such period of
time as is determined by the Board.

(5) In lieu of filing a notice of appeal
under paragraph (b)(2) or (3) of this sec-
tion, the contractor may request the
Board to direct the contracting officer
to issue a decision in a specified period
of time, as determined by the Board, in
the event of undue delay on the part of
the contracting officer.

(c) Rule 2, Notice of appeal, contents of.
A notice of appeal should indicate that
an appeal is being taken and should
identify the contract (by number), the
agency involved in the dispute, the de-
cision from which the appeal is taken,
and the amount in dispute, if known.
The notice of appeal should be signed
personally by the appellant (the con-
tractor taking the appeal), or by the
appellant’s duly authorized representa-
tive or attorney. The complaint re-
ferred to in Rule 6 may be filed with
the notice of appeal, or the appellant
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may designate the notice of appeal as a
complaint, if it otherwise fulfills the
requirements of a complaint.

(d) Rule 3, Docketing of appeals. When
a notice of appeal in any form has been
received by the Board, it shall be dock-
eted promptly. Notice in writing shall
be given to the appellant with a copy of
these rules, and to the contracting offi-
cer.

(e) Rule 4, Preparation, content, organi-
zation, forwarding, and status of appeal
file—(1) Duties of Contracting Officer.
Within 30 days of receipt of an appeal,
or notice that an appeal has been filed,
the contracting officer shall assemble
and transmit to the Board an appeal
file consisting of all documents perti-
nent to the appeal, including:

(i) The decision from which the ap-
peal is taken;

(if) The contract including specifica-
tions and pertinent amendments, plans
and drawings;

(iii) All correspondence between the
parties relevant to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was
issued;

(iv) Transcripts of any testimony
taken during the course of proceedings,
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board; and

(v) Any additional information con-
sidered relevant to the appeal.

Within the same time above specified
the contracting officer shall furnish
the appellant a copy of each document
he transmits to the Board, except those
in paragraph (e)(1)(ii) of this section.
As to the latter, a list furnished appel-
lant indicating specific contractual
documents transmitted will suffice.

(2) Duties of the appellant. Within 30
days after receipt of a copy of the ap-
peal file assembled by the contracting
officer, the appellant shall transmit to
the Board any documents not con-
tained therein which he considers rel-
evant to the appeal, and furnish two
copies of such documents to the gov-
ernment trial attorney.

(3) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals or legible facsimiles or authenti-
cated copies, and shall be arranged in
chronological order where practicable,
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numbered sequentially, tabbed, and in-
dexed to identify the contents of the
file.

(4) Lengthy documents. Upon request
by either party, the Board may waive
the requirement to furnish to the other
party copies of bulky, lengthy, or out-
of-size documents in the appeal file
when inclusion would be burdensome.
At the time a party files with the
Board a document as to which such a
waiver has been granted he shall notify
the other party that the document or a
copy is available for inspection at the
offices of the Board or of the party fil-
ing same.

(5) Status of documents in appeal file.
Documents contained in the appeal file
are considered, without further action
by the parties, as part of the record
upon which the Board will render its
decision. However, a party may object,
for reasons stated, to consideration of
a particular document or documents
reasonably in advance of hearing or, if
there is no hearing, of settling the
record. If such objection is made the
Board shall remove the document or
documents from the appeal file and
permit the party offering the document
to move its admission as evidence in
accordance with Rules 13 and 20.

(6) Notwithstanding the foregoing,
the filing of the Rule 4 (1) and (2) docu-
ments may be dispensed with by the
Board either upon request of the appel-
lant in his notice of appeal or there-
after upon stipulation of the parties.

(f) Rule 5, Motions. (1) Any motion ad-
dressed to the jurisdiction of the Board
shall be promptly filed. Hearing on the
motion shall be afforded on application
of either party. However, the Board
may defer its decision on the motion
pending hearing on both the merits and
the motion. The Board shall have the
right at any time and on its own initia-
tive to raise the issue of its jurisdic-
tion to proceed with a particular case,
and shall do so by an appropriate order,
affording the parties an opportunity to
be heard thereon.

(2) The Board may entertain and rule
upon other appropriate motions.

(g9) Rule 6, Pleadings—(1) Appellant.
Within 30 days after receipt of notice of
docketing of the appeal, the appellant
shall file with the Board an original
and two copies of a complaint setting
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forth simple, concise and direct state-
ments of each of its claims. Appellant
shall also set forth the basis, with ap-
propriate reference to contract provi-
sions, of each claim and the dollar
amount claimed, to the extent known.
This pleading shall fulfill the generally
recognized requirements of a com-
plaint, although no particular form is
required. Upon receipt of the com-
plaint, the Board shall serve a copy of
it upon the Government. Should the
complaint not be received within 30
days, appellant’s claim and appeal
may, if in the opinion of the Board the
issues before the Board are sufficiently
defined, be deemed to set forth its com-
plaint and the Government shall be so
notified.

(2) Government. Within 30 days from
receipt of the complaint, or the afore-
said notice from the Board, the Gov-
ernment shall prepare and file with the
Board an original and two copies of an
answer thereto. The answer shall set
forth simple, concise and direct state-
ments of Government’s defenses to
each claim asserted by appellant, in-
cluding any affirmative defenses avail-
able. Upon receipt of the answer, the
Board shall serve a copy upon appel-
lant. Should the answer not be received
within 30 days, the Board may, in its
discretion, enter a general denial on
behalf of the Government, and the ap-
pellant shall be so notified.

(h) Rule 7, Amendments of pleadings or
record. The Board upon its own initia-
tive or upon application by a party
may order a party to make a more defi-
nite statement of the complaint or an-
swer, or to reply to an answer. The
Board may, in its discretion, and with-
in the proper scope of the appeal, per-
mit either party to amend its pleading
upon conditions fair to both parties.
When issues within the proper scope of
the appeal, but not raised by the plead-
ings, are tried by express or implied
consent of the parties, or by permission
of the Board, they shall be treated in
all respects as if they had been raised
therein. In such instances, motions to
amend the pleadings to conform to the
proof may be entered, but are not re-
quired. If evidence is objected to at a
hearing on the ground that it is not
within the issues raised by the plead-
ings, it may be admitted within the
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proper scope of the appeal, provided,
however, that the objecting party may
be granted a continuance if necessary
to enable it to meet such evidence.

(i) Rule 8, Hearing election. After fil-
ing of the Government’s answer or no-
tice from the Board that it has entered
a general denial on behalf of the Gov-
ernment, each party shall advise
whether it desires a hearing as pre-
scribed in Rules 17 through 25, or
whether it elects to submit its case on
the record without a hearing, as pre-
scribed in Rule 11.

(J) Rule 9, Prehearing briefs. Based on
an examination of the pleadings, and
its determination of whether the argu-
ments and authorities addressed to the
issues are adequately set forth therein,
the Board may, in its discretion, re-
quire the parties to submit prehearing
briefs in any case in which a hearing
has been elected pursuant to Rule 8. If
the Board does not require prehearing
briefs either party may, in its discre-
tion and upon appropriate and suffi-
cient notice to the other party, furnish
a prehearing brief to the Board. In any
case where a prehearing brief is sub-
mitted, it shall be furnished so as to be
received by the Board at least 15 days
prior to the date set for hearing, and a
copy shall simultaneously be furnished
to the other party as previously ar-
ranged.

(k) Rule 10, Prehearing or pre-
submission conference. (1) Whether the
case is to be submitted pursuant to
Rule 11, or heard pursuant to Rules 17
through 25, the Board may upon its
own initiative, or upon the application
of either party, arrange a telephone
conference or call upon the parties to
appear before an administrative judge
or examiner of the Board for a con-
ference to consider:

(i) Simplification,
severing of the issues;

(ii) The possibility of obtaining stip-
ulations, admissions, agreements and
rulings on admissibility of documents,
understandings on matters already of
record, or similar agreements that will
avoid unnecessary proof;

(iii) Agreements and rulings to facili-
tate discovery;

(iv) Limitation of the number of ex-
pert witnesses, or avoidance of similar
cumulative evidence;

clarification, or
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(v) The possibility of agreement dis-
posing of any or all of the issues in dis-
pute; and

(vi) Such other matters as may aid in
the disposition of the appeal.

(2) The administrative judge or ex-
aminer of the Board shall make such
rulings and orders as may be appro-
priate to aid in the disposition of the
appeal. The results of pre-trial con-
ferences, including any rulings and or-
ders, shall be reduced to writing by the
administrative judge or examiner and
this writing shall thereafter constitute
a part of the record.

() Rule 11, Submission without a hear-
ing. Either party may elect to waive a
hearing and to submit its case upon the
record before the Board, as settled pur-
suant to Rule 13. Submission of a case
without hearing does not relieve the
parties from the necessity of proving
the facts supporting their allegations
or defenses. Affidavits, depositions, ad-
missions, answers to interrogatories,
and stipulations may be employed to
supplement other documentary evi-
dence in the Board record. The Board
may permit such submissions to be
supplemented by oral argument (tran-
scribed if requested), and by briefs ar-
ranged in accordance with Rule 23.

(m) Rule 12, Optional SMALL CLAIMS
(EXPEDITED) and ACCELERATED pro-
cedures. These procedures are available
solely at the election of the appellant.

(1) Sub-Rule 12.1 Elections to utilize
SMALL CLAIMS (EXPEDITED) and AC-
CELERATED procedures. (i) In appeals
where the amount in dispute is $10,000
or less, the appellant may elect to have
the appeal processed under a SMALL
CLAIMS (EXPEDITED) procedure re-
quiring decision of the appeal, when-
ever possible, within 120 days after the
Board receives written notice of the ap-
pellant’s election to utilize this proce-
dure. The details of this procedure ap-
pear in sub-Rule 12.2 of this Rule. An
appellant may elect the ACCELER-
ATED procedure rather than the
SMALL CLAIMS (EXPEDITED) proce-
dure for any appeal eligible for the
SMALL CLAIMS (EXPEDITED) proce-
dure.

(ii) In appeals where the amount in
dispute is $50,000 or less, the appellant
may elect to have the appeal processed
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under an ACCELERATED procedure re-
quiring decision of the appeal, when-
ever possible, within 180 days after the
Board receives written notice of the ap-
pellant’s election to utilize this proce-
dure. The details of this procedure ap-
pear in sub-Rule 12.3 of this Rule.

(iii) The appellant’s election of either
the SMALL CLAIMS (EXPEDITED)
procedure or the ACCELERATED pro-
cedure may be made by written notice
within 60 days after receipt of notice of
docketing, unless such period is ex-
tended by the Board for good cause.
The election may not be withdrawn ex-
cept with permission of the Board and
for good cause.

(2) Sub-Rule 12.2, The SMALL CLAIMS
(EXPEDITED) procedure. (i) In cases
proceeding under the SMALL CLAIMS
(EXPEDITED) procedure, the following
time periods shall apply:

(A) Within 10 days from the Govern-
ment’s first receipt from either the ap-
pellant or the Board of a copy of the
appellant’s notice of election of the
SMALL CLAIMS (EXPEDITED) proce-
dure, the Government shall send the
Board a copy of the contract, the con-
tracting officer’s final decision, and
the appellant’s claim letter or letters,
if any; remaining documents required
under Rule 4 shall be submitted in ac-
cordance with times specified in that
rule unless the Board otherwise di-
rects;

(B) Within 15 days after the Board
has acknowledged receipt of appel-
lant’s notice of election, the assigned
administrative judge shall take the fol-
lowing actions, if feasible, in an infor-
mal meeting or a telephone conference
with both parties: (1) Identify and sim-
plify the issues; (2) establish a sim-
plified procedure appropriate to the
particular appeal involved; (3) deter-
mine whether either party wants a
hearing, and if so, fix a time and place
therefor; (4) require the Government to
furnish all the additional documents
relevant to the appeal; and (5) establish
an expedited schedule for resolution of
the appeal.

(ii) Pleadings, discovery, and other
prehearing activity will be allowed
only as consistent with the require-
ment to conduct the hearing on the
date scheduled, or if no hearing is
scheduled, to close the record on a date
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that will allow decisions within the
120-day limit. The Board, in its discre-
tion, may impose shortened time peri-
ods for any actions prescribed or al-
lowed under these rules, as necessary
to enable the Board to decide the ap-
peal within the 120-day limit, allowing
whatever time, up to 30 days, that the
Board considers necessary for the prep-
aration of the decision after closing the
record and the filing of briefs, if any.

(iii) Written decision by the Board in
cases processed under the SMALL
CLAIMS (EXPEDITED) procedure will
be short and contain only summary
findings of fact and conclusions. Deci-
sions will be rendered for the Board by
a single administrative judge. If there
has been a hearing, the administrative
judge presiding at the hearing may, in
the judge’s discretion, at the conclu-
sion of the hearing and after enter-
taining such oral arguments as deemed
appropriate, render on the record oral
summary findings of fact, conclusions,
and a decision of the appeal. Whenever
such an oral decision is rendered, the
Board will subsequently furnish the
parties a typed copy of such oral deci-
sion for record and payment purposes
and to establish the starting date for
the period for filing a motion for recon-
sideration under Rule 29.

(iv) A decision against the Govern-
ment or the contractor shall have no
value as precedent, and in the absence
of fraud shall be final and conclusive
and may not be appealed or set aside.

(3) Sub-Rule 12.3, The ACCELERATED
procedure. (i) In cases proceeding under
the ACCELERATED procedure, the
parties are encouraged, to the extent
possible consistent with adequate pres-
entation of their factual and legal posi-
tions, to waive pleadings, discovery,
and briefs. The Board, in its discretion,
may shorten time periods prescribed or
allowed elsewhere in these Rules, in-
cluding Rule 4, as necessary to enable
the Board to decide the appeal within
180 days after the Board has received
the appellant’s notice of election of the
ACCELERATED procedure, and may
reserve 30 days for preparation of the
decision.

(ii) Written decisions by the Board in
cases processed under the Accelerated
procedure will normally be short and
contain only summary findings of fact
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and conclusions. Decisions will be ren-
dered for the Board by a single Admin-
istrative Judge with the concurrence of
the Chairman or the Vice Chairman or
other designated Administrative
Judge, or by a majority among these
two and an additional designated mem-
ber in case of desagreement. Alter-
natively, in cases where the amount in
dispute is $10,000 or less as to which the
Accelerated procedure has been elected
and in which there has been a hearing,
the single Administrative Judge pre-
siding at the hearing may, with the
concurrence of both parties, at the con-
clusion of the hearing and after enter-
taining such oral arguments as he
deems appropriate, render on the
record oral summary findings of fact,
conclusions, and a decision of the ap-
peal. Whenever such an oral decision is
rendered, the Board will subsequently
furnish the parties a typed copy of such
oral decision for record and payment
purposes and to establish the date of
commencement of the period for filing
a motion for reconsideration under
Rule 29.

(4) Sub-Rule 12.4, Motions for reconsid-
eration in Rule 12 Cases. Motions for Re-
consideration of cases decided under ei-
ther the SMALL CLAIMS (EXPE-
DITED) procedure or the ACCELER-
ATED procedure need not be decided
within the original 120-day or 180-day
limit, but all such motions shall be
processed and decided rapidly so as to
fulfill the intent of this Rule.

(n) Rule 13, Settling the record. (1) The
record upon which the Board’s decision
will be rendered consists of the docu-
ments furnished under Rules 4 and 12,
to the extent admitted in evidence, and
the following items, if any: pleadings,
prehearing conference memoranda or
orders, prehearing briefs, depositions
or interrogatories received in evidence,
admissions, stipulations, transcripts of
conferences and hearings, hearing ex-
hibits, post-hearing briefs, and docu-
ments which the Board has specifically
designated be made a part of the
record. The record will, at all reason-
able times, be available for inspection
by the parties at the office of the
Board.

(2) Except as the Board may other-
wise order in its discretion, no proof
shall be received in evidence after com-
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pletion of an oral hearing or, in cases
submitted on the record, after notifica-
tion by the Board that the case is
ready for decision.

(3) The weight to be attached to any
evidence of record will rest within the
sound discretion of the Board. The
Board may in any case require either
party, with appropriate notice to the
other party, to submit additional evi-
dence on any matter relevant to the
appeal.

(0) Rule 14, Discovery—depositions—(1)
General policy and protective orders. The
parties are encouraged to engage in
voluntary discovery procedures. In con-
nection with any deposition or other
discovery procedure, the Board may
make any order required to protect a
party or person from annoyance, em-
barrassment, or undue burden or ex-
pense. Those orders may include limi-
tations on the scope, method, time and
place for discovery, and provisions for
protecting the secrecy of confidential
information or documents.

(2) When depositions permitted. After
an appeal has been docketed and com-
plaint filed, the parties may mutually
agree to, or the Board may, upon appli-
cation of either party, order the taking
of testimony of any person by deposi-
tion upon oral examination or written
interrogatories before any officer au-
thorized to administer oaths at the
place of examination, for use as evi-
dence or for purpose of discovery. The
application for order shall specify
whether the purpose of the deposition
is discovery or for use as evidence.

(3) Orders on depositions. The time,
place, and manner of taking deposi-
tions shall be as mutually agreed by
the parties, or failing such agreement,
governed by order of the Board.

(4) Use as evidence. No testimony
taken by depositions shall be consid-
ered as part of the evidence in the
hearing of an appeal until such testi-
mony is offered and received in evi-
dence at such hearing. It will not ordi-
narily be received in evidence if the de-
ponent is present and can testify at the
hearing. In such instances, however,
the deposition may be used to con-
tradict or impeach the testimony of
the deponent given at the hearing. In
cases submitted on the record, the
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Board may, in its discretion, receive
depositions to supplement the record.

(5) Expenses. Each party shall bear its
own expenses associated with the tak-
ing of any deposition.

(6) Subpoenas. Where appropriate, a
party may request the issuance of a
subpoena under the provisions of Rule
21.

(p) Rule 15, Interrogatories to parties,
admission of facts, and production and
inspection of documents. After an appeal
has been docketed and complaint filed
with the Board, a party may serve on
the other party: (1) Written interrog-
atories to be answered separately in
writing, signed under oath and an-
swered or objected to within 30 days
after service; (2) a request for the ad-
mission of specified facts and/or the au-
thenticity of any documents, to be an-
swered or objected to within 30 days
after service; the factual statements
and the authenticity of the documents
to be deemed admitted upon failure of
a party to respond to the request; and
(3) a request for the production, inspec-
tion and copying of any documents or
objects not privileged, which reason-
ably may lead to the discovery of ad-
missible evidence, to be answered or
objected to within 30 days after service.
Any discovery engaged in under this
Rule shall be subject to the provisions
of Rule 14(1) with respect to general
policy and protective orders, and of
Rule 35 with respect to sanctions.

(q) Rule 16, Service of papers other than
subpoenas. Papers shall be served per-
sonally or by mail, addressed to the
party upon whom service is to be made.
Copies of complaints, answers and
briefs shall be filed directly with the
Board. The party filing any other paper
with the Board shall send a copy there-
of to the opposing party, noting on the
paper filed with the Board that a copy
has been so furnished. Subpoenas shall
be served as provided in Rule 21.

(r) Rule 17, Hearings: Where and when
held. Hearings will be held at such
places determined by the Board to best
serve the interests of the parties and
the Board. Hearings will be scheduled
at the discretion of the Board with due
consideration to the regular order of
appeals, Rule 12 requirements, and
other pertinent factors. On request or
motion by either party and for good
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cause, the Board may, in its discretion,
adjust the date of a hearing.

(s) Rule 18, Notice of hearings. The par-
ties shall be given at least 15 days no-
tice of the time and place set for hear-
ings. In scheduling hearings, the Board
will consider the desires of the parties
and the requirements for just and inex-
pensive determination of appeals with-
out unnecessary delay. Notices of hear-
ings shall be promptly acknowledged
by the parties.

(t) Rule 19, Unexcused absence of a
party. The unexcused absence of a
party at the time and place set for
hearing will not be occasion for delay.
In the event of such absence, the hear-
ing will proceed and the case will be re-
garded as submitted by the absent
party as provided in Rule 11.

(u) Rule 20, Hearings: Nature, examina-
tion of witnesses—(1) Nature of hearings.
Hearings shall be as informal as may
be reasonable and appropriate under
the circumstances. Appellant and the
Government may offer such evidence as
they deem appropriate and as would be
admissible under the Federal Rules of
Evidence or in the sound discretion of
the presiding administrative judge or
examiner. Stipulations of fact agreed
upon by the parties may be regarded
and used as evidence at the hearing.
The parties may stipulate the testi-
mony that would be given by a witness
if the witness were present. The Board
may require evidence in addition to
that offered by the parties.

(2) Examination of witnesses. Witnesses
before the Board will be examined oral-
ly under oath or affirmation, unless
the presiding administrative judge or
examiner shall otherwise order. If the
testimony of a witness is not given
under oath, the Board may advise the
witness that his statements may be
subject to the provisions of title 18,
United States Code, sections 287 and
1001, and any other provision of law im-
posing penalties for knowingly making
false representations in connection
with claims against the United States
or in any matter within the jurisdic-
tion of any department or agency
thereof.

(v) Rule 21, Subpoenas—(1) General.
Upon written request of either party
filed with the recorder, or on his own
initiative, the administrative judge to
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whom a case is assigned or who is oth-
erwise designated by the chairman may
issue a subpoena requiring:

(i) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where he resides or is employed or
transacts his business in person, or at
another location convenient for him
that is specifically determined by the
Board;

(if) Testimony at a hearing. The at-
tendance of a witness for the purpose of
taking testimony at a hearing; and

(iii) Production of books and papers. In
addition to paragraph (v)(1) (i) or (ii) of
this section, the production by the wit-
ness at the deposition or hearing of
books and papers designated in the sub-
poena

(2) Voluntary cooperation. Each party
is expected: (i) To cooperate and make
available witnesses and evidence under
its control as requested by the other
party, without issuance of a subpoena,
and (ii) to secure voluntary attendance
of desired third-party witnesses and
production of desired third-party
books, papers, documents, or tangible
things whenever possible.

(3) Requests for subpoenas. (i) A re-
quest for subpoena shall normally be
filed at least:

(A) 15 days before a scheduled deposi-
tion where the attendance of a witness
at a deposition is sought;

(B) 30 days before a scheduled hearing
where the attendance of a witness at a
hearing is sought.

In its discretion the Board may honor
requests for subpoenas not made within
these time limitations.

(if) A request for a subpoena shall
state the reasonable scope and general
relevance to the case of the testimony
and of any books and papers sought.

(4) Requests to quash or modify. Upon
written request by the person subpoe-
naed or by a party, made within 10 days
after service but in any event not later
than the time specified in the subpoena
for compliance, the Board may: (i)
Quash or modify the subpoena if it is
unreasonable and oppressive or for
other good cause shown, or (ii) require
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed
books and papers. Where
ciurcumstances require, the Board may

33 CFR Ch. Il (7-1-03 Edition)

act upon such a request at any time
after a copy has been served upon the
opposing party.

(5) Form; issuance. (i) Every subpoena
shall state the name of the Board and
the title of the appeal, and shall com-
mand each person to whom it is di-
rected to attend and give testimony,
and if appropriate, to produce specified
books and papers at a time and place
therein specified. In issuing a subpoena
to a requesting party, the administra-
tive judge shall sign the subpoena and
may, in his discretion, enter the name
of the witness and otherwise leave it
blank. The party to whom the sub-
poena is issued shall complete the sub-
poena before service.

(ii) Where the witness is located in a
foreign country, a letter rogatory or
subpoena may be issued and served
under the circumstances and in the
manner provided in 28 U.S.C. 1781-1784.

(6) Service. (i) The party requesting
issuance of a subpoena shall arrange
for service.

(ii) A subpoena requiring the attend-
ance of a witness at a deposition or
hearing may be served at any place. A
subpoena may be served by a United
States marshal or deputy marshal, or
by any other person who is not a party
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named
therein shall be made by personally de-
livering a copy to that person and ten-
dering the fees for one day’s attend-
ance and the mileage provided by 28
U.S.C 1821 or other applicable law; how-
ever, where the subpoena is issued on
behalf of the Government, money pay-
ments need not be tendered in advance
of attendance.

(iii) The party at whose instance a
subpoena is issued shall be responsible
for the payment of fees and mileage of
the witness and of the officer who
serves the subpoena. The failure to
make payment of such charges on de-
mand may be deemed by the Board as
a sufficient ground for striking the tes-
timony of the witness and the books or
papers the witness has produced.

(7) Contumacy or refusal to obey a sub-
poena. In case of contumacy or refusal
to obey a subpoena by a person who re-
sides, is found, or transacts business
within the jurisdiction of a United
States District Court, the Board will
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apply to the Court through the Attor-
ney General of the United States for an
order requiring the person to appear
before the Board or a member thereof
to give testimony or produce evidence
or both. Any failure of any such person
to obey the order of the Court may be
punished by the Court as a contempt
thereof.

(w) Rule 22, Copies of papers. When
books, records, papers, or documents
have been received in evidence, a true
copy thereof or of such part thereof as
may be material or relevant may be
substituted therefor, during the hear-
ing or at the conclusion thereof.

(x) Rule 23, Post-hearing briefs. Post-
hearing briefs may be submitted upon
such terms as may be directed by the
presiding administrative judge or ex-
aminer at the conclusion of the hear-
ing.

(y) Rule 24, Transcript of proceedings.
Testimony and argument at hearings
shall be reported verbatim, unless the
Board otherwise orders. Waiver of tran-
script may be especially suitable for
hearings under sub-rule 12.2. Tran-
scripts or copies of the proceedings
shall be supplied to the parties at the
actual cost of duplication.

(z) Rule 25, Withdrawal of exhibits.
After a decision has become final the
Board may, upon request and after no-
tice to the other party, in its discre-
tion permit the withdrawal of original
exhibits, or any part thereof, by the
party entitled thereto. The substi-
tution of true copies of exhibits or any
part thereof may be required by the
Board in its descretion as a conditon of
granting permission for such with-
drawal.

(aa) Rule 26, Representation: The Ap-
pellant. An individual appellant may
appear before the Board in person, a
corporation by one of its officers; and a
partnership or joint venture by one of
its members; or any of these by an at-
torney at law duly licensed in any
state, commonwealth, territory, the
District of Columbia, or in a foreign
country. An attorney representing an
appellant shall file a written notice of
appearance with the Board.

(bb) Rule 27, Representation: The Gov-
ernment. Government counsel may, in
accordance with their authority, rep-
resent the interest of the Government

§210.5

before the Board. They shall file no-
tices of appearance with the Board, and
notice thereof will be given appellant
or appellant’s attorney in the form
specified by the Board from time of
time.

(cc) Rule 28, Decisions. Decisions of
the Board will be made in writing and
authenticated copies of the decision
will be forwarded simultaneously to
both parties. The rules of the Board
and all final orders and decisions (ex-
cept those required for good cause to to
held confidential and not cited as
precedents) shall be open for public in-
spection at the offices of the Board. De-
cisions of the Board will be made solely
upon the record, as described in Rule
13.

(dd) Rule 29, Motion for reconsider-
ation. A motion for reconsideration
may be file by either party. It shall set
forth specifically the grounds relied
upon to sustain the motion. The mo-
tion shall be filed within 30 days from
the date of the receipt of a copy of the
decision of the Board by the party fil-
ing the motion.

(ee) Rule 30, Suspensions; dismissal
without prejudice. The Board may sus-
pend the proceedings by agreement of
counsel for settlement discussions, or
for good cause shown. In certain cases,
appeals docketed before the Board are
required to be placed in a suspense sta-
tus and the Board is unable to proceed
with disposition thereof for reasons not
within the control of the Board. Where
the suspension has continued, or may
continue for an inordinate length of
time, the Board may, in its discretion,
dismiss such appeals from its docket
without prejudice to their restoration
when the cause of suspension has been
removed. Unless either party or the
Board acts within three years to rein-
state any appeal dismissed without
prejudice, the dismissal shall be
deemed with prejudice.

(ff) Rule 31, Dismissal or default for
failure to prosecute or defend. Whenever
a record discloses the failure of either
party to file documents required by
these rules, respond to notices or cor-
respondence from the Board, comply
with orders of the Board, or otherwise
indicates an intention not to continue
the prosecution or defense of an appeal,
the Board may, in the case of a default
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by the appellant, issue an order to
show cause why the appeal should not
be dismissed or, in the case of a default
by the Government, issue an order to
show cause why the Board should not
act thereon pursuant to Rule 35. If good
cause is not shown, the Board may
take appropriate action.

(gg) Rule 32, Remand from court.
Whenever any court remands a case to
the Board for further proceedings, each
of the parties shall, within 20 days of
such remand, submit a report to the
Board recommending procedures to be
followed so as to comply with the
court’s order. The Board shall consider
the reports and enter special orders
governing the handling of the re-
manded case. To the extent the court’s
directive and time limitations permit,
such orders shall conform to these
rules.

(hh) Rule 33, Time, computation and ex-
tensions. (1) Where possible, procedural
actions should be taken in less time
than the maximum time allowed.
Where appropriate and justified, how-
ever, extensions of time will be grant-
ed. All requests for extensions of time
shall be in writing.

(2) In computing any period of time,
the day of the event from which the
designated period of time begins to run
shall not be included, but the last day
of the period shall be included unless it
is a Saturday, Sunday, or a legal holi-
day, in which event the period shall
run to the end of the next business day.

(i) Rule 34, Ex parte communications.
No member of the Board or of the
Board’s staff shall entertain, nor shall
any person directly or indirectly in-
volved in an appeal, submit to the
Board or the Board’s staff, off the
record, any evidence, explanation,
analysis, or advice, whether written or
oral, regarding any matter at issue in
an appeal. This provision does not
apply to consultation among Board
members or to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures.

(JJ) Rule 35, Sanctions. If any party
fails or refuses to obey an order issued
by the Board, the Board may then
make such order as it considers nec-
essary to the just and expeditious con-
duct of the appeal.
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(kk) Rule 36, Effective date. These
rules shall apply: (1) Mandatorily, to
all appeals relating to contracts en-
tered into on or after 1 March 1979, and
(2) at the contractor’s election, to ap-
peals relating to earlier contracts, with
respect to claims pending before the
contracting officer on 1 March 1979 or
initiated thereafter.

[45 FR 19202, Mar. 24, 1980]
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REAL ESTATE; GENERAL

§211.1 Real estate defined.

The term real estate as used in this
part includes land; buildings; piers and
wharves; office and storage space;
rights-of-way or easements, whether
temporary or permanent; and any in-
terests which may be acquired or held
therein for the use or benefit of the
United States by the Department of
the Army or any branch thereof.

§211.2 Authority to acquire real es-
tate.

(a) Congressional authority necessary.
No land shall be acquired on account of
the United States except under a law
authorizing such acquisition. (See R. S.
3736; 41U. S. C. 14.)

(b) Authority of the Secretary. The au-
thority of the Secretary of the Army to
acquire real estate for river and harbor
improvements, flood control projects
and allied purposes, is based upon en-
actments of the Congress authorizing
the particular projects and appro-
priating funds therefor. These enact-
ments are generally termed Flood Con-
trol Acts and are passed following the
submission by the Secretary of the
Army of preliminary plans and surveys
to the Congress for consideration and
approval.

(c) Local cooperation. As a general
rule in river and harbor and flood con-
trol projects, except channel improve-
ments, channel rectifications, dam and
reservoir, and certain other types of
projects, local interests are required to
provide without cost to the United
States, all lands, easements and rights-
of-way necessary for the construction
of the projects.

§211.3 Function of Chief of Engineers.

(a) The Chief of Engineers, under the
authority of the Secretary of the
Army, is charged with the responsi-
bility for the acquisition, management
and disposal of all real estate or inter-
ests therein required for use by the De-
partment of the Army for river and
harbor, flood control and allied pur-
poses.
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§211.4 Acquisition of land.

(a) Real property and interests there-
in may be acquired by the Department
of the Army by:

(1) Purchase.

(2) Condemnation.

(3) Transfer from other Government
departments and agencies.

(4) Lease or similar instrument.

(5) Donation or gift.

(b) Methods of acquisition—(1) Pur-
chase. It is the policy of the Depart-
ment of the Army to secure title to
lands, or the desired interest therein,
by direct negotiation and purchase,
where possible. Each tract of land to be
acquired is approved by qualified ap-
praisers for the purpose of determining
the market value. Options for the pur-
chase of land will not be negotiated
containing reservations or exceptions
by landowners or subject to out-
standing rights in third parties which
may interfere with the use of the land
for which it is being acquired. In no
case will an option be negotiated in
which a vendor excepts or reserves the
right to repurchase the property, or
undertakes to convey subject to rights
in a third party. Generally, landowners
or tenants are authorized to reserve, or
except from the sale, crops, timber,
buildings and improvements with the
right to remove same within a speci-
fied period, provided such buildings,
etc., are not required for use by the De-
partment of the Army. Land is ac-
quired subject to public highways,
roads, railroads, pipelines, and other
utilities, and if it is determined that
they interfere with the Government’s
use of the property, will be relocated or
extinguished by contract between the
Government and State, county or util-
ity involved. If at any time in the
course of acquisition by direct pur-
chase, it becomes apparent that acqui-
sition by such means will involve sub-
stantial delay or cannot be accom-
plished because of title defects which
cannot be eliminated within a reason-
able time, or because of failure to
agree on the price to be paid, action is
taken to acquire the land by con-
demnation.

(2) Condemnation. Condemnation of
land is accomplished by the Secretary
of the Army requesting the Attorney
General to file a condemnation peti-
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tion and procure an order from the
court in the Federal Judicial District
where the land is located, granting to
the United States the right of imme-
diate possession. The declaration of
taking act (40 U.S.C. 258a-d) permits
the Government to file a declaration of
taking in conjunction with the con-
demnations proceedings, and provides
that title to the property described
therein vests immediately upon filing
of the declaration in court and deposit
of the Government’s estimate of com-
pensation, named in the declaration, in
the registry of the court. The court
may enter orders directing that all or
part of the money deposited by the
Government be paid to the owner of
the land or other persons having an in-
terest therein. This payment is with-
out prejudice to the landowner’s right
to seek a higher value for his land in
the trial of the case before the court.
Pending or during the trial under con-
demnation proceedings, negotiations
may still be conducted with the land-
owner for the direct purchase of his
property, and in the event an agree-
ment is reached, action is taken to dis-
miss the land in question from the con-
demnation proceedings.

(3) Transfer of land. Transfer of land
from other Government agencies to the
Department of the army is generally
accomplished by obtaining a use per-
mit, or if the land is desired perma-
nently, then by transfer under applica-
ble legislative authority. In the ab-
sence of such authority, a permit is ob-
tained pending enactment of special
legislation by the Congress. Public do-
main land under the Department of the
Interior may be withdrawn and set
aside for the use of the Department of
the Army by Executive order or a Pub-
lic Land Order.

(4) Lease. The negotiation of leases
for river and harbor and flood control
purposes must be approved by the Chief
of Engineers or his duly authorized rep-
resentative.

TEMPORARY USE BY OTHERS OF CIVIL
WORKS REAL ESTATE

AUTHORITY: Sections 211.5 through 211.9
issued under R.S. 161; 5 U.S.C. 301.

SOURCE: 13 FR 8748, Dec. 30, 1948, unless
otherwise noted.
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§211.5 Temporary use; how granted.

There are three methods by which
the temporary use of real estate under
the control of the Department of the
Army may be granted: Lease, easement
and licenses, or permit.

§211.6 Rights which may be granted
by the Secretary of the Army in
river and harbor and flood control
property.

(a) Leases. (1) The Secretary of the
Army is authorized, whenever he shall
deem it to be advantageous to the Gov-
ernment, to lease such real property
under the control of his Department as
is not surplus to the needs of the De-
partment within the meaning of the
act of October 3, 1944 (58 Stat. 765), and
is not for the time required for public
use, to such lessee or lessees and upon
such terms and conditions as in his
judgment will promote the national de-
fense or will be in the public interest.
Each such lease shall be for a period
not exceeding five years unless the
Secretary of the Army shall determine
that a longer period will promote the
national defense or will be in the public
interest. The Secretary of the Army
may include, among other terms and
conditions in the lease, a right of first
refusal in the lessee to purchase the
property in the event of the revocation
of the lease in order to permit sale
thereof by the Government, but this
shall not be construed as authorizing
the sale of any property unless the sale
thereof is otherwise authorized by law.
Each such lease shall contain a provi-
sion permitting the Secretary of the
Army to revoke the lease at any time,
unless he shall determine that the
omission of such provision from the
lease will promote the national defense
or will be in the public interest. In any
event each such lease shall be rev-
ocable by the Secretary of the Army
during a national emergency declared
by the President. Notwithstanding sec-
tion 321 of the act of June 30, 1932 (47
Stat. 412; 40 U.S.C. 303b), or any other
provision of law, any such lease may
provide for the maintenance, protec-
tion, repair, or restoration by the les-
see, of the property leased or of the en-
tire unit or installation where a sub-
stantial part thereof is leased, as a part
or all of the consideration for the lease

§211.6

of such property. In the event utilities
or services shall be furnished by the
Department of the Army to the lessee
in connection with any lease, payments
for utilities or services so furnished
may be covered into the Treasury to
the credit of the appropriation or ap-
propriations from which the costs of
furnishing any such utilities or serv-
ices to the lessee was paid. Except as
otherwise provided in this paragraph,
any money rentals received by the
Government directly under any such
lease shall be deposited and covered
into the Treasury as miscellaneous re-
ceipts. The authority granted in this
section shall not apply to oil, mineral,
or phosphate lands (10 U.S.C. 2667).

(2) The Chief of Engineers, under the
supervision of the Secretary of the
Army, is authorized to construct,
maintain, and operate public park and
recreational facilities in reservoir
areas under the control of the Depart-
ment of the Army and to permit the
construction, maintenance, and oper-
ation of such facilities. The Secretary
of the Army is authorized to grant
leases of lands, including structures or
facilities thereon, in reservoir areas for
such periods and upon such terms as he
may deem reasonable: Provided, That
leases to non-profit organizations may
be granted at reduced or nominal rent-
als in recognition of the public service
to be rendered in utilizing the leased
premises: Provided further, That pref-
erence shall be given to Federal, State,
or local governmental agencies, and li-
censes may be granted without mone-
tary considerations to such agencies
for the use of all or any portion of a
reservoir area, when the Secretary of
the Army determines such actions to
be in the public interest, and for such
periods of time and upon such condi-
tions as he may find advisable. The
water areas of all such reservoirs shall
be open to the public use generally,
without charge, for boating, swimming,
bathing, fishing, and other recreational
purposes, and ready access to and exit
from such water areas along the shores
of such reservoirs shall be maintained
for general public use, when such use is
determined by the Secretary of the
Army not to be contrary to the public
interest, all under such rules and regu-
lations as the Secretary of the Army
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may deem necessary. No use of any
area to which this section applies shall
be permitted which is inconsistent
with the laws for the protection of fish
and game of the State in which such
area is situated. All moneys received
for leases or privileges shall be depos-
ited in the Treasury of the United
States as miscellaneous receipts. (Sec.
4, act of December 22, 1944, 58 Stat. 887,
889, as amended by sec. 4, act of July
24, 1946, 60 Stat. 641, as amended by
Sec. 209, act of Sept. 3, 1954, 68 Stat.
1266.)

(b) Easements. (1) The Secretary of
the Army is authorized to grant ease-
ments for rights-of-way across real es-
tate acquired for civil purposes as fol-
lows:

(i) Poles and wires. The Secretary of
the Army may grant easements for
rights-of-way, for periods not exceeding
50 years, for poles and lines for the
transmission and distribution of elec-
trical power, and for poles and lines for
telephone and telegraph purposes, over
lands under his jurisdiction, upon a
finding that the same is not incompat-
ible with the public interest (see act of
March 4, 1911; 36 Stat. 1253, as amended
by the act of May 27, 1952, 66 Stat. 95;
43 U.S.C. 961). Form of easement is
ENG Form 1360.

(ii) Pipelines. The Secretary of the
Army may grant easements for rights-
of-ways for gas, water, and sewer pipe-
lines across lands under his control
provided that such grants will be in the
public interest and will not substan-
tially injure the interest of the United
States in the property affected thereby
(10 U.S.C. 2669). Form of easement is
ENG Form 1361.

(iii) Other easements. The Secretary of
the Army is authorized and empow-
ered, under such terms and conditions
as are deemed advisable by him, to
grant easements for rights-of-way over,
across, in and upon acquired lands
under his jurisdiction and control, and
public lands permanently withdrawn or
reserved for the use of the Department
of the Army, to any State, political
subdivision thereof, or municipality, or
to any individual, partnership, or cor-
poration of any State, Territory, or
possession of the United States, for:

(A) Railroad tracks;

(B) Oil pipelines;
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(C) Substations for electric power
transmission lines, telephone lines, and
telegraph lines, and pumping stations
for gas, water, sewer, and oil pipelines;

(D) Canals;

(E) Ditches;

(F) Flumes;

(G) Tunnels;

(H) Dams and reservoirs in connec-
tion with fish and wildlife programs,
fish hatcheries, and other fish-cultural
improvements;

(1) Roads and streets;

(2) Provided, That:

(i) Such rights-of-way shall be grant-
ed only upon a finding by the Secretary
of the Army that the same will not be
incompatible with the public interest.

(ii) Such rights-of-way shall not in-
clude any more land than is reasonably
necessary for the purpose for which
granted.

(iii) All or any part of such rights-of-
way may be annulled and forfeited by
the Secretary of the Army for failure
to comply with the terms and condi-
tions of the grant or for the nonuse for
a period of two consecutive years or
abandonment of rights granted (10
U.S.C. 2668).

§211.7 Rights which may be granted
by Division and District Engineers.

(a) Authority of Division and District
Engineers. Division Engineers, the
President of the Mississippi River Com-
mission, and District Engineers of dis-
tricts to which real estate functions
have been or may be assigned are au-
thorized to lease, in the name of and by
authority of the Secretary of the
Army, lands of the United States and
improvements thereon, acquired for
reservoirs for navigation and flood con-
trol, subject to the prior approval of
the Chief of Engineers. Recommenda-
tions of District Engineers will be con-
sidered by Division Engineers and the
President of the Mississippi River Com-
mission in granting leases and District
Engineers will administer the provi-
sions of the leases, including the col-
lection and deposit of payments.

§211.8 Limitations on rights which
may be granted.

(a) Advertising. It is the policy to
grant leases to the highest responsible
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bidders after advertising, where com-
petition is practicable. Advertising
consists of the circularization of no-
tices among former owners of the land,
owners of adjacent lands, and others
known to be interested and by the
posting of notices in public places, and
publication of notices in newspapers
where such publication is deemed ad-
visable. Exceptions have been made to
this policy in favor of former owners in
granting leases for agricultural and
grazing purposes in reservoir areas.

(b) Consideration. Title 10 U.S.C. 2667
provides that notwithstanding section
321 of the act of June 30, 1932 (47 Stat
412; 40 U.S.C. 303b) or any other provi-
sion of law, any such lease may provide
for the maintenance, protection, re-
pair, or restoration by the lessee, of
the property leased or of the entire
unit or installation where a substantial
part thereof is leased, as a part or all of
the consideration for the lease of such
property. The consideration will be
adequate but may consist of money
and/or maintenance, protection, repair,
or restoration by the lessee, of the
property leased.

(c) Consideration in easements and li-
censes. In order to fully protect the in-
terests of the United States, the Sec-
retary of the Army will not, without
substantial compensation grant to non-
government agencies, for the purpose
of private profit, valuable rights in
Government property. A fair charge
will be made for such privileges, the
amount to be determined by all the cir-
cumstances surrounding the case, in-
cluding an estimate as to what private
interest in the vicinity would charge
for a similar privilege.

§211.9 Applications for leases,
ments, licenses, and permits.

ease-

Applications for use of Civil Works
property should be made to the Dis-
trict Engineer of the district within
the boundaries of which the real estate
is located. The District Engineer will
determine whether the property will be
required for public use during the pe-
riod of the contemplated grant and
whether the requested grant will inter-
fere with any operations of the United
States.

§211.12

DISPOSAL OF REAL ESTATE ACQUIRED
FOR CIVIL WORKS PURPOSES

AUTHORITY: Sections 211.10 through 211.13
issued under R.S. 161; 5 U.S.C. 301.

SOURCE: 13 FR 8749, Dec. 30, 1948, unless
otherwise noted.

§211.10 Disposition of lands.

(a) Acts authorizing the Secretary of
the Army to dispose of land acquired
for the improvements of canals, rivers
and harbors, or for flood control pur-
poses are as follows:

(1) Section 7 of the act of Congress
approved August 30, 1935 (49 Stat. 1048;
33 U.S.C. 558a) as extended by section 6
of the act approved August 18, 1941 (55
Stat. 650; 33 U.S.C. 70lc-2, 77th Con-
gress) authorizing sale of lands no
longer needed for the purpose for which
acquired.

§211.11 Sale or salvage of buildings,
improvements, or crops.

(a) Authority of law. When any prop-
erty (except land) which has been here-
tofore or may be hereafter purchased
or acquired for the improvement of riv-
ers and harbors or for flood control
work is no longer needed, or is no
longer serviceable, it may be sold in
such manner as the Secretary of the
Army may direct and the proceeds
credited to the appropriation for the
work for which it was purchased or ac-
quired. (Section 5, act of June 13, 1902
(32 Stat. 373; 33 U.S.C. 558), as extended
by section 3, act of March 1, 1917 (39
Stat. 450; 33 U.S.C. 701).)

(b) Division Engineers. Sales are con-
ducted by the Division Engineers,
Corps of Engineers.

(c) Removal of buildings, improvements,
or crops other than by sale. If the build-
ings, improvements, or crops cannot be
sold, they may be salvaged or razed as
a part of the work under the project if
they are in the way of new construc-
tion or interfere with the efficient op-
eration of the project.

§211.12

The Secretary of the Army is author-
ized to exchange lands acquired for
river and harbor and flood control
projects for privately owned lands re-
quired for such purposes. (Sec. 2 of the
act of June 20, 1938 (52 Stat. 804; 33

Exchange of lands.
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U.S.C. 558b) as extended by sec. 3 of the
act of August 11, 1939 (53 Stat. 1414, 33
U.S.C. 558b-1).)

§211.13 Approval of the Office of the
Chief of Engineers.

In any case in which it may be nec-
essary or advisable in the execution of
an authorized project to exchange real
property of the Government for real
property required for such project, the
Chief of Engineers receives a directive
from the Secretary of the Army, and
effects the exchange through the Divi-
sion Engineers, Corps of Engineers.

REAL ESTATE CLAIMS

AUTHORITY: Sections 211.14 through 211.24
issued under R.S. 161; 5 U.S.C. 301.

SOURCE: 13 FR 8749, Dec. 30, 1948, unless
otherwise noted.

§211.14 Definition.

The term real estate claims refers to
those demands for payment submitted
by individuals, partnerships, associa-
tions or corporations, including States,
territories, and political subdivisions
thereof, for rent, damages, utilities,
out-of-pocket expenses and other pay-
ments, arising under the terms and
conditions, whether express or implied,
of leases or other contracts for the use
and occupancy of real estate by the De-
partment of the Army or the Army, in-
cluding right of entry permits, options
to purchase, and other instruments suf-
ficient to support a contractual rela-
tionship between the United States and
property owner, or arising from the use
and occupancy of real estate by the De-
partment of the Army or the Army
with the express or implied consent of
the owner thereof in the absence of any
formal lease or other contract therefor.

§211.15 Statutory provisions.

(a) All claims and demands whatever
against the Government, unless there
is some special authority for the settle-
ment thereof by the department con-
cerned, shall be settled and adjusted in
the General Accounting Office (see
R.S., sec. 236, as amended by act of
June 10, 1921, 42 Stat. 24; 31 U.S.C. 71).

(b) Meritorious Claims Act. When there
is filed in the General Accounting Of-
fice a claim or demand against the
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United States that may not lawfully be
adjusted by the use of an appropriation
theretofore made, but which claim or
demand in the judgment of the Comp-
troller General of the United States
contains such elements of legal liabil-
ity or equity as to be deserving of the
consideration of the Congress, he shall
submit the same to the Congress, by a
special report containing the material
facts and his recommendations thereon
(act of April 10, 1928; c. 334, 45 Stat. 413;
31 U.S.C. 236).

(c) Limitations of time on claims and
demands under (a) and (b) of this section.
The act of October 9, 1940 (54 Stat. 1061;
31 U.S.C. 71a) provides that every claim
or demand (except a claim or demand
by any State, Territory, possession or
the District of Columbia) against the
United States cognizable by the Gen-
eral Accounting Office under the act of
June 10, 1921, and the act of April 10,
1928, will be forever barred unless such
claim, bearing the signature and ad-
dress of the claimant or of an author-
ized agent or attorney, will be received
in said office within ten full years after
the date such claim first accrued: Pro-
vided, however, That when such a claim
of any person serving in the military or
naval forces of the United States ac-
crues in time of war, or when war in-
tervenes within five years after its ac-
crual, such claim may be presented
within five years after peace is estab-
lished. The act further provides that
whenever any claim barred by the pre-
ceding provision will be received in the
General Accounting Office, it will be
returned to the claimant, with a copy
of this act (act of October 9, 1940) and
such action will be a complete response
without further communication.

(d) Domestic Claims Act. The act of
July 3, 1943 (57 Stat. 372; 31 U.S.C. 223b,
223c) as amended by the act of May 29,
1945 (Pub. L. 67, 79th Congress) and as
further amended by the act of June 28,
1946 (Pub. L. 466, 79th Congress), pro-
vides for the payment of claims arising
on or after May 27, 1941, for damage to
or loss or destruction of property, real
or personal, caused by military per-
sonnel or civilian employees of the De-
partment of the Army or of the Army
while acting within the scope of their
employment or otherwise incident to
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noncombat activities of the Depart-
ment of the Army or of the Army, in-
cluding claims for damages to real
property incident to the use and occu-
pation thereof, whether under a lease,
express or implied, or otherwise, and
including claims of the foregoing cat-
egories arising out of civil works, pro-
vided they do not exceed $1,000. The act
further provides that the damage to or
loss or destruction of property shall
not have been caused in whole or in
part by any negligence or wrongful act
on the part of the claimant, his agent
or employee; that no claim shall be set-
tled under the act unless presented in
writing within one year after the inci-
dent out of which such claim arises
shall have occurred except that if the
incident occurs in time of war, or if
war intervenes within one year after
its occurrence, any claim may, on good
cause shown, be presented within one
year after peace is established. The
Secretary of the Army is authorized to
report such claims as exceed $1,000 to
Congress for its consideration.

§211.16 Scope and application of Army
Regulations.

(@) AR (Army Regulations) 25-25 has
been issued in furtherance of the act of
July 3, 1943. The regulations in this
part, in keeping with the terms of the
act, apply to claims for damages only.
Paragraph 7 of AR 25-25 provides that
claims for damages to real property in-
cident to the use and occupancy there-
of by the government under a lease ex-
press or implied, or otherwise, are pay-
able under this section even though le-
gally enforceable against the Govern-
ment as contract claims. However, if
deemed preferable in the best interest
of the Government claims payable
under paragraph 7 may be processed to
the General Accounting Office for di-
rect settlement under sec. 236, Revised
Statutes. Claims for rent of real prop-
erty are not payable under AR 25-25.

(b) AR 100-64 has been issued in fur-
therance of Section 236, Revised Stat-
utes, as amended by the act of June 10,
1921; 42 Stat. 24, 31 U.S.C. 71. These reg-
ulations provide exclusive authority
for the consideration and settlement of
claims for rent and other payments of
an express or implied contractual na-
ture, and optional authority with AR

§211.19

25-25 for settlement of damages, in ex-
cess of $1,000 arising out of the use and
occupancy of real estate by the Depart-
ment of the Army or the Army under
an agreement expressed or implied. AR
100-64 applies to all claims for rent re-
gardless of amount and for other pay-
ments of a contractual nature, for ex-
ample, claims for electricity, heat,
light, water, and other out-of-pocket
expenses, repairs, etc., where such ex-
penses are not included in the lease as
a part of the rental consideration.

§211.17 Authority of Division Engi-
neers, Corps of Engineers to settle
claims.

(a) Authority has been delegated to
Division Engineers, within the geo-
graphical limits of their respective ju-
risdictions, to approve or disapprove,
in amounts not exceeding $1,000, any
claim within the purview of the act of
July 3, 1943, as amended. Insofar as real
estate claims are concerned this dele-
gation of authority applies only to
claims for damages incident to the use
and occupancy of real property by the
Department of the Army or the Army.

(b) Division Engineers have no au-
thority to settle and make payment of
claims for damages in excess of $1,000
or for rents or other payments of a con-
tractual nature regardless of amount
arising out of the use and occupation of
real estate under an agreement, ex-
press or implied, or otherwise.

§211.18 Action by claimant.

Real estate claims may be presented
by the owner of the property or his
duly authorized agent or legal rep-
resentative. The word ‘“‘owner’”, as so
used, includes lessees, mortgagors, and
conditional vendees, but does not in-
clude mortgagees, conditional vendors,
and others having title for purposes of
security only. The claim, if filed by an
agent or legal representative, should
show the title of the person signing and
be accompanied by evidence of the ap-
pointment of such person as agent, ex-
ecutor, administrator, guardian, or
other fiduciary.

§211.19 Place of filing claims.

All real estate claims should be sub-
mitted to the United States Division
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Engineer in whose jurisdiction the
claim arises.

§211.20 Form of claim.

Claims should be submitted by pre-
senting in triplicate a signed state-
ment, giving the claimant’s address,
setting forth the amount of the claim,
and, so far as possible, the detailed
facts and circumstances giving rise to
the claim, indicating and describing
the property involved, the date or
dates, and the nature and extent of the
damage, loss or destruction claimed,
and the agency or branch of the De-
partment of the Army or Army using
the property. Upon receipt of such a
claim the Division Engineer will,
where practicable or necessary, furnish
the claimant with Department of the
Army forms for a more formal presen-
tation of his claim including instruc-
tions as to their use.

§211.21 Evidence to be submitted by
claimant.

(a) All claims must be substantiated
by competent evidence. If the claim is
for rent or other payment the claimant
should furnish evidence as to the value
of the property, income from the prop-
erty if previously rented, or rental
value of similar property in the vicin-
ity. If the property is under a formal
lease to the Government, the claimant
should identify the lease and state the
covenants of the lease upon which he
predicates his claim. Where the claim
is for damage to the property which
has been or can be economically re-
paired the claimant should submit in
triplicate an itemized signed statement
or estimate of the cost of repairs and
copies of itemized receipts, evidencing
payment for any expenditures made in
relation to the property for which re-
imbursement is claimed.

(b) In support of claims for damage to
crops the claimant should submit a
statement showing the number of
acres, or other unit measure of crops
damaged, the normal yield per unit,
the gross amount which would have
been realized from normal yield, and
an estimate of the further cost of cul-
tivation, harvesting and marketing; if
the crops are one which need not be
planted each year, the diminution in
value of the land beyond the damage to
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the current year’s crop should also be
stated. All such statements or esti-
mates should, if possible, be by disin-
terested competent witnesses, pref-
erably responsible dealers of the type
of property damaged.

§211.22 Real estate Claims Officers.

In each Division Office the Division
Engineer has appointed a Claims Offi-
cer or Assistant Claims Officers who
have the duty and responsibility under
the direction of the Division Real Es-
tate Officer, to investigate all real es-
tate claims. The activities and respon-
sibilities of these Claims Officers are
described more fully under §211.23.

§211.23 Procedure.

Upon the receipt of any real estate
claim it is submitted to a Claims Offi-
cer who investigates the matter and se-
cures all evidence necessary for a full
consideration of the claim and upon
which a determination can be made as
to the liability of the Government. For
this purpose the Claims Officer is au-
thorized and charged with the duty of
securing sufficient evidence to estab-
lish with certainty the following gen-
eral points:

(a) The nature of the claim.

(b) The interest of the claimant in
the property and the interest that oth-
ers may have in the property.

(c) Date and circumstances under
which occupation of premises occurred
and date of vacation. If under a lease,
the lease number and date of lease.

(d) Inspection of the premises and de-
termination of the amount of damages.

(e) If claim is for rental without for-
mal lease or agreement, data as to the
market and rental value of the prop-
erty.

(f) Any other pertinent evidence the
particular facts of the case require.

The above obligations of the Claims Of-
ficer does not relieve the claimant
from the burden of proving his claim
and it is the duty and obligation of the
claimant to furnish such evidence
within his particular knowledge as the
Claims Officer may require.

Upon completion of his investigation
the Claims Officer prepares a report
setting forth completely but briefly the
nature and amount of the claim, all
pertinent facts necessary to determine
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the rights and liabilities of the claim-
ant and the Government, and the
Claims Officer’s conclusions and rec-
ommendations as to allowance or dis-
allowance of the claim in whole or in
part and reasons therefor, including ci-
tations to any laws, statutes, or other
decisions which it is believed will sub-
stantiate his recommendation.

§211.24 Disposition of claims.

(a) Real estate claims for damages. Real
estate claims for damages not exceed-
ing $1,000 may be settled by the Divi-
sion Engineer. If the Division Engineer
allows the claim in toto it is trans-
mitted to the local Disbursing Officer
who transmits a check to claimant in
payment of the claim. Where the claim
is disallowed by the Division Engineer,
in whole or in part, the claimant is so
advised and in the event that he is un-
willing to accept the decision of the Di-
vision Engineer, he may appeal within
30 days after receipt of such notice,
through the Division Engineer’s Office,
to the Secretary of the Army. This ap-
peal should state in full reasons for not
accepting the Division Engineer’s
award.

(b) Claims for damages in excess of
$1,000. Claims for damages in excess of
$1,000 arising out of the use and occu-
pancy of real estate under an agree-
ment, express or implied, or otherwise,
are forwarded to the General Account-
ing Office for settlement.

(c) Claims for rent or other payments.
Claims for rent or other payments of a
contractual nature regardless of
amount arising out of the use and oc-
cupancy of real estate under an agree-
ment, express or implied, or otherwise,
are forwarded to the General Account-
ing Office.

(d) Mixed claims for rental and dam-
ages. When a claim arising from the use
and occupancy of real estate has been
received, the elements of the claim are
first determined. If the claim is for
damages not in excess of $1,000 and
rental, these elements are if prac-
ticable, separated and the damages set-
tled under AR 25-25, otherwise the
claims are forwarded to the General
Accounting Office for direct settle-
ment.

§211.26

FEDERAL JURISDICTION OVER REAL
ESTATE

AUTHORITY: Sections 211.25 through 211.28
issued under R.S. 161; 5 U.S.C. 301.

SOURCE: 13 FR 8751, Dec. 30, 1948, unless
otherwise noted.

§211.25 General considerations in the
acquiring of Federal jurisdiction.

(a) Laws governing the acquisition of
Federal jurisdiction—(1) Constitution of
the United States. By Article 1, Section
8, Clause 17, of the Constitution, Con-
gress has the power to exercise exclu-
sive legislation in all cases in the Dis-
trict of Columbia and to exercise like
authority over all land acquired by the
United States with the consent of the
legislature of the State in which the
land is located for the erection of forts,
magazines, arsenals, dockyards, and
other needful buildings.

(2) Section 355, Revised Statutes of the
United States. Under this section as
amended by the acts of Congress ap-
proved February 1, 1940 (54 Stat. 19) and
October 9, 1940 (54 Stat. 1083; 40 U.S.C.
255), jurisdiction over lands acquired by
the Department of the Army does not
vest until the Secretary of the Army
has indicated acceptance of such juris-
diction by filing a notice of acceptance
with the Governor of the State or in
such manner as may be prescribed by
the laws of the State where the land is
situated.

(3) State laws. The laws of the various
States indicate the type of jurisdiction
ceded or to be ceded, and prescribe the
requirements, if any, to be complied
with prior to the vesting of jurisdiction
in the United States.

§211.26 Functions in acquiring Fed-
eral jurisdiction.

(a) The Division Engineer. Upon deter-
mination that Federal jurisdiction is
desired over a Civil Works Project, the
Office of the Division Engineer con-
cerned prepares such maps and descrip-
tions of the lands involved as may be
required and forwards them to the Of-
fice of the Chief of Engineers with any
further information called for by the
laws of the State where the lands are
located.
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(b) Chief of Engineers. All letters and
other papers required to procure ces-
sions of jurisdiction and all notices of
acceptance are prepared in the Office of
the Chief of Engineers.

§211.27 Method of acquiring Federal
jurisdiction.
Jurisdiction
ance with the
States.

is acquired in accord-
laws of the various

§211.28 Acceptance of jurisdiction.

The jurisdiction ceded by the State
laws, by deeds of cession and by the en-
actment of special legislation shall be
accepted in accordance with section
355, Revised Statutes, as amended, in
order to establish Federal jurisdiction.
This is accomplished by a letter from
the Secretary of the Army addressed to
the Governor of the State concerned or
by an indorsement on the deed of ces-
sion giving notice of such acceptance.

SALE OF LANDS IN RESERVOIR AREAS
UNDER JURISDICTION OF DEPARTMENT
OF THE ARMY FOR COTTAGE SITE DE-
VELOPMENT AND USE

AUTHORITY: Sections 211.71 through 211.81
issued under sec. 2, 70 Stat. 1065; 16 U.S.C.
460f.

SOURCE: 28 FR 3450, Apr. 9, 1963, unless oth-
erwise noted.

§211.71 Statutory provisions.

The Act of Congress approved August
6, 1956 (70 Stat. 1065).

§211.72 Definitions.

(a) The Act. The Act of Congress ap-
proved 6 August 1956 (70 Stat. 1065; Pub.
L. 999, 84th Congress).

(b) Cottage site. Cottage site as used
in §§211.71 through 211.80, includes:

(1) Individual cottage site. A parcel of
land developed or to be developed by
the construction of a private cottage
thereon and used, or to be used, for pri-
vate recreational purposes.

(2) Group cottage site. A parcel of land
containing multiple cottage sites de-
veloped or to be developed individually
by members of an organization to
which the land is currently leased by
the construction on each site of a pri-
vate cottage owned individually and
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used, or to be used, for private rec-
reational purposes.

(3) Colony cottage site. A parcel of land
containing (i) multiple cottage sites
developed or to be developed individ-
ually by members of an organization to
which the land is currently leased by
the construction on each site of a pri-
vate cottage owned individually and
used or to be used for private rec-
reational purposes, and (ii) a site or
sites developed or to be developed by
the lessee by construction of commu-
nity recreational facilities for joint use
by all members of the lessee organiza-
tion incident to occupancy of their pri-
vately owned cottages on the leased
premises and/or an area of land to be
preserved in an undeveloped state for
such joint use by all members of the
lessee organization.

§211.73 Determination of land avail-
able for sale.

The Chief of Engineers or the Direc-
tor of Civil Works (Assistant to the
Chief of Engineers for Civil Works) is
hereby delegated authority to deter-
mine that lands in reservoir areas
under the jurisdiction of the Depart-
ment of the Army, other than lands
withdrawn or reserved from the public
domain, (a) are not required for project
purposes or for public recreational use,
and (b) are being used for or are avail-
able for cottage site development and
use, and to determine that such lands
are available for sale for cottage site
development and use. The Chief of En-
gineers or the Director of Civil Works
(Assistant to the Chief of Engineers for
Civil Works) is authorized to withdraw
any lands determined available for sale
for cottage site development and use at
any time prior to the execution of a
contract of sale for such lands, pro-
vided, he determines that such with-
drawal will facilitate the administra-
tion of the reservoir area or will other-
wise be in the public interest.

§211.74 Public notice of the avail-
ability of land for sale.

Upon determination in accordance
with §§211.71 through 211.80 that land is
available for sale for cottage site devel-
opment and use, the appropriate Dis-
trict Engineer, U.S. Army Engineer
District (hereinafter referred to as the
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District Engineer) will give public no-
tice of the availability of such land for
sale, subject to such conditions, res-
ervations and restrictions as are re-
quired by the Act and such other condi-
tions, reservations and restrictions as
the Chief of Engineers or the Director
of Civil Works (Assistant to the Chief
of Engineers for Civil Works) may de-
termine to be necessary for the man-
agement and operation of the project,
or for the protection of lessees or own-
ers of cottage sites within the area.
Public notice of the availability of
such land for sale will be by: (a) Publi-
cation at least twice, at no less than 15
day intervals, in two newspapers hav-
ing general circulation in the vicinity
in which the land is located; (b) written
notification to any persons or organi-
zations known to be interested in ac-
quiring a cottage site in the area; (c)
posting of notices in public places; and
(d) in addition, where any site on which
a lease for cottage site purposes existed
on August 6, 1956, is available, notice
will be given by registered letter to the
lessee at his last known address.

§211.75 Price.

The Chief of Engineers, or his des-
ignee, is authorized to determine the
fair market value of any site deter-
mined available for sale for cottage
site development and use based on an
appraisal thereof by a qualified ap-
praiser. Sale of a cottage site to a les-
see holding a lease on the date of the
Act will be made for a price equal to
the fair market value of the site at the
time of the sale.

§211.76 Costs of surveys.

The costs of any surveys or the relo-
cation of boundary markers deemed
necessary by the District Engineer as
an incident of the conveyance of lands
under 8§211.71 through 211.80 shall be
borne by the grantee.

§211.77 Sale procedure.

Any individual cottage site offered
for sale generally will not contain
more than approximately one acre.
Such sites shall not be subdivided but
shall remain intact as single units, and
no more than one cottage may be con-
structed on each site. Not more than
one site at any one reservoir will be

§211.79

sold to any person or organization.
Sales to lessees of lands determined
available for sale for cottage site devel-
opment and use, who have a priority to
purchase under the provisions of the
Act, will be accomplished by negotia-
tion. Sales to lessees who do not have
a priority to purchase under the provi-
sions of the Act may be accomplished
by negotiation in the discretion of the
Chief of Engineers or the Director of
Real Estate (Assistant to the Chief of
Engineers for Real Estate). Sales to
persons other than lessees will be ac-
complished by public auction, or sealed
bids, in accordance with procedure pre-
scribed by the Chief of Engineers. If no
acceptable bid or offer is received as a
result of a public auction or solicita-
tion for sealed bids, sale may be ac-
complished by negotiation in accord-
ance with procedure prescribed by the
Chief of Engineers.

§211.78 Maintenance and conveyance
of access roads.

The Government will not construct
any roads for the sole purpose of pro-
viding access to lands sold or to be sold
for cottage site development and use.
The Government shall be under no obli-
gation to service or maintain existing
roads used primarily for access to lands
sold for cottage site development and
use. Any lands determined by the Chief
of Engineers or the Director of Civil
Works (Assistant to the Chief of Engi-
neers for Civil Works) as being used or
to be used for roads primarily to serve
any cottage site area sold under the
authority of the Act may be offered by
the District Engineer for transfer to
the State, any political subdivision
thereof, or organization in accordance
with the provisions of the Act.

§211.79 Contract of sale.

The agreement between the pur-
chaser and the Government will be evi-
denced by a contract of sale. Authority
is hereby delegated to the Chief of En-
gineers or the District Engineer to ac-
cept any offer which meets the require-
ments of the Act and §§211.71 through
211.80 and to execute the contract of
sale on behalf of the United States of
America.
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§211.80 Conveyance.

(a) Authority to execute quitclaim
deeds conveying land for cottage site
development and use or for access
roads is delegated to the Chief of Engi-
neers, with authority to redelegate to
Division and/or District Engineers.

(b) The authority delegated to the
Chief of Engineers in paragraph (a) of
this section to execute quitclaim deeds
conveying land for cottage site devel-
opment and use or for access roads has
been redelegated by the Chief of Engi-
neers to the Division Engineer, U.S.
Army Engineer Division, New England,
and to District Engineers having re-
sponsibility for real estate activities.

§211.81 Reservoir areas.

Delegations, rules and regulations in
§§211.71 to 211.80 are applicable to:

(a) Fort Gibson Reservoir Area, Okla-
homa.

(b) Lake Texoma and the Denison
Reservoir Area, Oklahoma and Texas.

(c) Tenkiller Ferry Reservoir Area,
Oklahoma.

(d) Harlan County Reservoir Area,
Nebraska.

(e) Fort Randall
South Dakota.

(f) Garrison Reservoir Area, North
Dakota.

(g) Kanopolis Reservoir Area, Kansas.

(h) Arkabutla Reservoir Area, Mis-
sissippi.

(i) Enid Reservoir Area, Mississippi.

(J) Sardis Reservoir Area, Mississippi.

(k) Narrows Reservoir Area, Arkan-
sas.

() Wappapello Reservoir Area, Mis-
souri.

(m) Norfork Reservoir Area, Arkan-
sas and Missourl.

(n) Clark Hill Reservoir Area, Geor-
gia and South Carolina.

(o) Alatoona Reservoir Area, Georgia.

(p) Center Hill Reservoir Area, Ten-
nessee.

(g) Dale Hollow Reservoir Area, Ten-
nessee.

(r) Lake Cumberland, Kentucky.

(s) Fort Supply Reservoir, Oklahoma.

Reservoir Area,

[28 FR 4357, May 2, 1963, as amended at 30 FR
4475, Apr. 7, 1965]
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RECONVEYANCE OF LAND OR INTERESTS
THEREIN ACQUIRED FOR GRAPEVINE,
GARZA-LITTLE ELM, BENBROOK,
BELTON, AND WHITNEY RESERVOIR
PROJECTS IN TEXAS AND ALSO FOR THE
VERDIGRIS RIVER PORTION OF THE
MCCLELLAN-KERR NAVIGATION
PROJECT IN OKLAHOMA, TO FORMER
OWNERS

AUTHORITY: Secs. 211.101 to 211.111 issued
under sec. 205, 72 Stat. 316.

§211.101 Statutory provisions.

Section 205 of the Act of Congress ap-
proved July 3, 1958 (72 Stat. 316) and
section 11 of the Act of Congress ap-
proved December 23, 1971 (85 Stat. 800).

[23 FR 7348, Sept. 28, 1958, as amended at 37
FR 15371, Aug. 1, 1972]

§211.102 Definitions.

(a) General. Any term wused in
§§211.101 to 211.111 which is defined in
section 205 of the Act of Congress ap-
proved July 3, 1958 (72 Stat. 316) or in
section 11 of the Act of Congress ap-
proved December 23, 1971 (85 Stat. 800),
shall have the meaning given to it in
said act.

(b) Land. Any land or interest in land
acquired by the United States for the
Grapevine, Garza-Little Elm,
Benbrook, Belton, and Whitney Res-
ervoir projects, Texas, or for the Verdi-
gris River portion of the McClellan-
Kerr Navigation Project Oklahoma.

(c) The Act. The term ‘‘the act’” when
used in §§211.101 to 211.111 shall mean
either section 205 of the Act of Con-
gress approved July 3, 1958 (72 Stat.
316), or section 11 of the Act of Con-
gress approved December 23, 1971 (85
Stat. 800).

(d) District Engineer. The term “Dis-
trict Engineer” when used in §§211.101
to 211.111 shall mean the District Engi-
neer, U.S. Army Engineer District,
Fort Worth, at Fort Worth, Tex., or the
District Engineer, U.S. Army Engineer
District, Tulsa, at Tulsa, Okla.

(e) Director of Civil Works. The term
“Director of Civil Works” when used
herein shall mean the Director of Civil
Works, Office, Chief of Engineers or the
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Assistant Chief of Engineers for Civil
Works.

[23 FR 7348, Sept. 28, 1958, as amended at 37
FR 15371, Aug. 1, 1972]

§211.103 Determination of whether
land is required for public pur-
poses, including public recreational
use.

The Chief of Engineers and the Direc-
tor of Public Works are hereby dele-
gated authority to determine which
lands are not required for public pur-
poses, including public recreational
use, and to determine the exceptions,
restrictions and reservations, as are in
the public interest, to be included in
any reconveyance, including the res-
ervation of such mineral rights as are
determined necessary for the efficient
operation of the project. This delega-
tion of authority shall not apply to
lands below the level of 529 feet in the
Garza-Little EIm Reservoir project and
below 560 feet in the Grapevine Res-
ervoir project as the lands below these
levels will not be available for re-
conveyance pursuant to the act.

[23 FR 7348, Sept. 28, 1958, as amended at 37
FR 15371, Aug. 1, 1972]

§211.104 Notice to former owners of
availability of land for reconvey-
ance.

Upon determination in accordance
with §§211.101 to 211.111 that land is not
required for public purposes, including
public recreational use, the appro-
priate District Engineer shall give no-
tice to the former owners thereof (a) by
registered letter, addressed to the last
known address of the former owner;
and (b) by publication at least twice at
not less than 15-day intervals in two
newspapers having general circulation
in the vicinity in which the land is lo-
cated.

[37 FR 15371, Aug. 1, 1972]

§211.105 Filing of application.

Application for reconveyance of land
shall be filed with the appropriate Dis-
trict Engineer. Said application shall
be in writing, dated and signed by the
former owner, or by his attorney in
fact, and shall identify the land for
which he is making application for re-
conveyance. Any such application will

§211.107

be considered as filed timely when
mailed to or delivered to the appro-
priate District Engineer within ninety
(90) days from the date of the last pub-
lication of availability of the land for
reconveyance to said former owners.
The appropriate District Engineer may
extend said ninety (90) day period for a
good cause. Any application may be
withdrawn by written notice, executed
by the former owner, or by his attorney
in fact, to the appropriate District En-
gineer at any time prior to the execu-
tion of the contract of sale.

[37 FR 15371, Aug. 1, 1972]

§211.106 Filing of objection by abut-
ting owner.

An objection by an abutting owner to
reconveyance of land to a former owner
shall be filed with the appropriate Dis-
trict Engineer. Such objection shall be
in writing, dated and signed by the
abutting owner, or his attorney in fact,
and shall include identification of the
land to which the objection pertains,
the name of the former owner, the rea-
sons for the objection, and a reference
to the land records where the owner-
ship of the abutting owner is recorded.
A copy of the letter addressed to the
former owner objecting to the re-
conveyance shall be attached to the
letter addressed to the appropriate Dis-
trict Engineer, or other evidence of
such notice of objection shall be fur-
nished to the appropriate District En-
gineer. No objection will be considered
valid unless the party or individual
making the objection is the record
owner of land abutting or adjoining the
land to which the objection pertains.

[37 FR 15371, Aug. 1, 1972]

§211.107 Notice of agreement between
former owner and abutting owner.

After an objection has been made by
an abutting owner to a reconveyance,
and agreement reached concerning the
reconveyance shall be furnished in
writing, signed by both the abutting
owner and the former owner, or their
attorneys in fact, to the appropriate
District Engineer. Such agreement
must be mailed or delivered to the ap-
propriate District Engineer within
ninety (90) days after the date of re-
ceipt of the notice of objection by the
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§211.108

appropriate District Engineer and the
former owner. In the event an agree-
ment in writing as prescribed herein is
not mailed or delivered to the appro-
priate District Engineer, the appro-
priate District Engineer is hereby au-
thorized to report the land involved to
the General Services Administration
for disposal as prescribed by the Act.

[37 FR 15371, Aug. 1, 1972]

§211.108 Determination of price.

Upon receipt of an application from a
former owner, the Chief of Engineers
and/or the appropriate District Engi-
neer is hereby delegated authority to
determine the price at which the land
will be sold pursuant to the provisions
of section 205(d) of the Act of Congress
approved July 3, 1958 (72 Stat. 316) or
pursuant to the provisions of section 11
of the Act of Congress approved Decem-
ber 23, 1971 (85 Stat. 800) and the cost of
any surveys or boundary markings nec-
essary as an incident to the convey-
ance.

[37 FR 15371, Aug. 1, 1972]

§211.109 Contract of sale.

Upon determination of the price at
which the land will be reconveyed, and
after the reaching of an agreement by
the former owner and the abutting
owner if an objection to the reconvey-
ance was made by the abutting owner,
the appropriate District Engineer will
prepare a contract of sale containing
the terms and conditions of the re-
conveyance and deliver it to the appli-
cant for acceptance. The contract of
sale shall provide for the deposit of ear-
nest money equal to twenty (20) per-
cent of the price at which the land will
be sold or the estimated cost of any
surveys or boundary markings nec-
essary as an incident to the reconvey-
ance, whichever is greater. The deposit
will be applied to the price at the time
of settlement. In the event of default,
the deposit will be retained by the Gov-
ernment as liquidated damages. Fail-
ure of the applicant to execute the con-
tract of sale or to deposit the earnest
money with the appropriate District
Engineer within thirty (30) days after
receipt of the contract, unless a writ-
ten extension of said thirty (30) days is
granted by the appropriate District En-
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gineer, in accordance with section
205(e) of the Act of Congress approved
July 3, 1958 (72 Stat. 316) or in accord-
ance with section 11 of the Act of Con-
gress approved December 23, 1971 (85
Stat. 800) and the delegation contained
in §211.111, that within a reasonable
time after receipt of a proper applica-
tion for any reconveyance of such land,
the parties have been unable to reach a
satisfactory agreement with respect to
the reconveyance of such land. Author-
ity is hereby delegated to the Chief of
Engineers and/or the appropriate Dis-
trict Engineer to execute the contract
of sale for and on behalf of the United
States of America.

[37 FR 15371, Aug. 1, 1972]

§211.110 Conveyance.

Reconveyance of the land will be by
quitclaim deed executed by the Sec-
retary of the Army.

[23 FR 7348, Sept. 28, 1958]

§211.111 Certification
rights of former owners.

terminating

If no application for reconveyance is
made by a former owner within ninety
(90) days, or authorized extension
thereof, from the date of the last publi-
cation of the notice in a newspaper or,
if within a reasonable time after re-
ceipt of a proper application for any re-
conveyances, the appropriate District
Engineer and the former owner are un-
able to reach a satisfactory agreement
with respect to the reconveyance, the
Chief of Engineers and/or the appro-
priate District Engineer is hereby dele-
gated authority to certify (a) that no-
tice has been given to the former owner
of such land pursuant to the Act and
§§211.101 to 211.111, and that no quali-
fied applicant has made timely applica-
tion for reconveyance of such land; or
(b) that within a reasonable time after
receipt of a proper application for re-
conveyance the parties have been un-
able to reach a satisfactory agreement
with respect to the reconveyance of
such land. After such certification has
been executed, disposition of the land
shall be made pursuant to the Federal
Property Administrative Services Act
of 1949, as amended, subject to such
reservations, restrictions, exceptions,
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and conditions, as the Chief of Engi-
neers or the Director of Civil Works
consider necessary for the operation of
the project or in the public interest.

[37 FR 15372, Aug. 1, 1972]

CONVEYANCES FOR PUBLIC PORT OR
INDUSTRIAL FACILITIES

AUTHORITY: Sections 211.141 through 211.147
issued under sec. 108(d), 74 Stat. 487; 33 U.S.C.
578.

SOURCE: 26 FR 2117, Mar. 11, 1961, unless
otherwise noted.

§211.141 Statutory provisions.

Section 108 of the Act of Congress ap-
proved 14 July 1960 (74 Stat. 486).

§211.142 Definitions.

(@) This Act. The term ‘‘this Act”
shall mean Section 108 of the Act of
Congress approved 14 July 1960 (74 Stat.
486).

(b) Land. Any land under the jurisdic-
tion of the Department of the Army ac-
quired for a project which was author-
ized for water resource development
purposes.

(c) Project. Any project under the ju-
risdiction of the Department of the
Army which was authorized for water
resource development purposes.

(d) Agency. The term ‘“‘agency’’ shall
mean any state, political subdivision
thereof, port district, port authority,
or other body created by a state or
through a compact between two or
more states for the purpose of devel-
oping or encouraging the development
of public port or industrial facilities.

(e) District Engineer. The term “‘Dis-
trict Engineer’ shall mean the District
Engineer of the United States Army
Engineer District having immediate ju-
risdiction over the land available for
conveyance.

§211.143 Delegations.

(a) The Chief of Engineers and/or the
Director of Civil Works (Assistant to
the Chief of Engineers for Civil Works)
is hereby delegated authority to deter-
mine:

(1) That the development of public
port or industrial facilities on land
within a project will be in the public
interest;

§211.145

(2) That such development will not
interfere with the operation and main-
tenance of the project;

(3) That disposition of the land for
these purposes under this Act will
serve the objectives of the project;

(4) If two or more agencies file appli-
cations for the same land, which agen-
cy’s intended use of the land will best
promote the purposes for which the
project was authorized; and

(5) The conditions, reservations and
restrictions to be included in a convey-
ance under this Act.

(b) The District Engineer is hereby
delegated authority to:

(1) Give notice of any proposed con-
veyance under this Act and to afford an
opportunity to interested eligible agen-
cies in the general vicinity of the land
to apply for its purchase as hereinafter
provided; and

(2) Determine the period of time in
which applications for conveyances
may be filed.

§211.144 Notice.

The District Engineer shall give no-
tice of the availability of any land for
conveyance under this Act and afford
an opportunity to eligible agencies in
the general vicinity of the land to
apply for its purchase (a) by publica-
tion at least twice at not less than 15
day intervals in two newspapers having
general circulation within the State in
which the available land is located and,
if any agency of an adjoining State or
States may have an interest in the de-
velopment of such land for public port
or industrial facilities, by publication
at least twice at not less than 15 day
intervals in two newspapers having
general circulation within such State
or States, and (b) by letters to all agen-
cies who may be interested in the de-
velopment of public port or industrial
facilities on the available land.

§211.145 Filing of application.

Any agency interested in the devel-
opment of public port or industrial fa-
cilities upon the available land shall
file a written application with the Dis-
trict Engineer within the time des-
ignated in the public notice. The appli-
cation shall state fully the purposes for
which the land is desired and the scope
of the proposed development.
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§211.146 Price.

No conveyance shall be made for a
price less than the fair market value of
the land.

§211.147

Any conveyance of land under this
Act will be subject to the final ap-
proval of the Secretary of the Army
and will be by quitclaim deed executed
by the Secretary of the Army.

PART 214—EMERGENCY SUPPLIES
OF DRINKING WATER

Conveyance.

Sec.
214.1
214.2
214.3
214.4
214.5
214.6
214.7

Purpose.
Applicability.
Reference.
Additional authority.
Policy.

Discussion.
Delegation of authority.
214.8 Exclusions.

214.9 Requirements.

214.10 Types of assistance.
214.11 Costs.

AUTHORITY: Pub. L. 84-99, as amended,
Emergency Flood Control Work 33 U.S.C.
701n; (69 Statute 186), dated June 28, 1955.

SOURCE: 41 FR 7506, Feb. 19, 1976, unless
otherwise noted.

§214.1 Purpose.

This provides information, guidance,
and policy for execution of the Chief of
Engineers’ authority to furnish sup-
plies of clean drinking water pursuant
to Pub. L. 84-99, as amended by section
82(2), Pub. L. 93-251 (838 Stat. 34).

§214.2 Applicability.

This regulation is applicable to Corps
of Engineers field operating agencies
assigned Civil Works activities, includ-
ing the USAED Alaska, and the Pacific
Ocean Division. Its provisions are ap-
plicable within the 50 states, and the
District of Columbia, Puerto Rico, Vir-
gin Islands, American Samoa, and
Guam.

§214.3 Reference.

(@) Pub. L. 8499, as amended (33
U.S.C. 701n).

(b) Pub. L. 93-251, Section 82(2).

(c) Pub. L. 93-523.

(d) ER 500-1-1.
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§214.4 Additional authority.

Section 82(2), Pub. L. 93-251, dated 7
March 1974, revised Pub. L. 84-99, as
amended, by adding the following new
sentence. ““The Chief of Engineers, in
the exercise of his discretion, is further
authorized to provide emergency sup-
plies of clean drinking water, on such
terms as he determines to be advisable,
to any locality which he finds is con-
fronted with a source of contaminated
drinking water causing or likely to
cause a substantial threat to the public
health and welfare of the inhabitants
of the locality.” This authority ex-
pands the measures the Chief of Engi-
neers may employ in providing emer-
gency relief pursuant to Pub. L. 84-99.

§214.5 Policy.

Emergency work under this author-
ity will be applied to situations in
which the source of water has become
contaminated. The contamination may
be accidental, deliberate, or caused by
natural events. The maximum
contaminent levels in drinking water
are set forth by the Environmental
Protection Agency pursuant to Pub. L.
93-523. However, loss of the water
source or supply due to any cause is
not included in the language of Section
82(2), Pub. L. 93-251, and furnishing
emergency supplies by the Corps of En-
gineers under those situations was not
intended by this legislation. Approval
of measures to furnish clean drinking
water will be pursuant to this regula-
tion, and in accordance with proce-
dures outlined in ER 500-1-1 by HQDA
(DAEN-CWO-E) WASH DC 20314.
DAEN-CWO-E will be notified by tele-
phone when the emergency water situ-
ation becomes known.

§214.6 Discussion.

(a) The amendment provides for fur-
nishing emergency supplies of drinking
water. The method of furnishing those
supplies is not provided for in the
amendment, and is left to the discre-
tion of the Chief of Engineers. Any fea-
sible method, including restoration of
service from an alternate source when
the main source has been contami-
nated, is authorized where most fea-
sible (however, see paragraphs (d) and
(e) of this section).

198



Corps of Engineers, Dept. of the Army, DoD

(b) The scope of work is limited sole-
ly to providing emergency supplies of
clean drinking water. Sewage treat-
ment and disposal, and other sanitary
requirements, are not included. In ad-
dition, the Corps of Engineers role in
providing emergency supplies is a tem-
porary measure until the locality is
able to assume their responsibility.
The locality is ultimately responsible
for providing supplies of drinking
water.

(c) The cause of the contamination
may be due to any situation, not nec-
essarily flood related. It encompasses
all situations involving a contaminated
source of drinking water, whether
caused by flooding or otherwise.

(d) To be eligible, a locality must be
confronted with a source of water that
is contaminated. The loss of clean
drinking water must not be solely the
result of a failure in the distribution
system. For example, the emergency
could be due to a failure of a reservoir
purification system, and the locality
might thus be faced with a contami-
nated source. Furnishing of emergency
supplies of clean drinking water may
not be undertaken in these cases since
the distribution system is not consid-
ered to be a source. A loss of supply is
not in itself a justification for fur-
nishing supplies of water by the Corps
of Engineers under this authority.

(e) Employment of the authority
under the amendment requires a find-
ing by the Chief of Engineers, or his
delegate, that there is, in fact, a con-
taminated source of drinking water.

(f) The contamination must cause or
be likely to cause a substantial threat
to the public health and welfare. An
identifiable and defined threat of im-
pairment to the public health and wel-
fare is considered necessary. There is
no requirement, however, that actual
sickness exist from contaminated
water to invoke the authority. But a
clear threat must be established. Lack
of palatability, in itself, may not con-
stitute a serious health threat (see
§214.9(d)).

(9) Inhabitants of the locality, rather
than commercial enterprises, are iden-
tified as the group threatened. A busi-
ness firm faced with contamination of
water used in its process is not eligible.

§214.8

The drinking water used by the people
in the area must be affected.

§214.7 Delegation of authority.

The authority to approve measures
for furnishing emergency supplies of
clean drinking water pursuant to the
section 82(2), Pub. L. 93-251 amendment
of Pub. L. 84-99, is delegated to division
engineers, up to a $50,000 expenditure
for the incident. Additional
obligational authority of Code 400
funds will be obtained from DAEN-
CWO-E prior to authorizing the pro-
posed added work.

§214.8 Exclusions.

The authority does not require cor-
recting the contamination, or repair of
water systems so that clean drinking
water supplies become available again.
Reestablishing community water sup-
plies remains the responsibility of
local government and other Federal
programs. These methods may be em-
ployed under the authority, if they are
the most feasible ways to provide
emergency supplies of clean drinking
water, but there is no mandate to do
so. To the extent state or local govern-
ments can provide water with their
own resources, the locality will be ex-
cluded from the provision of emergency
supplies under Pub. L. 84-99. In general,
the following situations are not consid-
ered to be appropriate for Corps action
under this authority:

(a) Contamination which causes a
loss of palatability, but poses no mate-
rial threat to public health and wel-
fare.

(b) Contamination, such as by bac-
teria, which can be reduced to a safe
level by the users boiling the water.

(c) Confrontation with normal levels
of impurities or contaminants in a
drinking water source that does not
pose substantial threat to the public
health.

(d) Contamination by natural intru-
sions over a period of time, which are
known to be occurring and which may
accumulate in sufficient concentra-
tions to pose a future health threat,
but which have not yet reached the
level of a present hazard.

(e) Loss or diminishing of a water
source, due to such things as an earth-
quake or drought.
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(f) Contamination of a drinking
water source as a regular occurrence
due to recurring events such as
drought or flooding, when no corrective
community action has yet been initi-
ated.

(g) Contamination which, while pos-
ing a substantial threat to health and
welfare, can be corrected by local au-
thorities, other Federal authorities, or
other appropriate means before emer-
gency supplies are deemed necessary.

§214.9 Requirements.

Providing emergency supplies of
clean drinking water pursuant to the
emergency functions of the Corps of
Engineers is supplemental to the ef-
forts of the community. Such actions
must be in accordance with both Fed-
eral and municipal authorities. Corps
response must be restricted to requests
for assistance received from an appro-
priate state official. Each request must
be considered on its own merits. The
factors in each case may vary, but the
following should be included in the
evaluation.

(a) Whether the criteria required by
the law and outlined in §214.6 have
been met.

(b) The extent of state and local ef-
forts to provide clean drinking water
and their capability to do so. Corps ef-
forts to provide temporary supplies of
drinking water must be limited to
measures clearly beyond the resources
reasonably available to the state and
locality.

(c) The adequacy of the state or local
community agreement to mutually
participate with the Federal govern-
ment, on terms determined advisable
by the Chief of Engineers, or his dele-
gate, which must include the following:

(1) To provide, without cost to the
United States, all lands, easements,
and rights-of-way necessary for the au-
thorized work.

(2) To hold and save the United
States free from damages in connec-
tion with the authorized work other
than negligence attributable to the
United States or its contractor.

(3) To maintain and operate in a
manner satisfactory to the Chief of En-
gineers all installed work during the
emergency.
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(4) To remove when determined fea-
sible by the district engineer, at no
cost to the Federal government, the in-
stalled equipment at the end of the
emergency and return it to the Corps
of Engineers.

(5) As soon as possible to actively ini-
tiate measures required to resolve the
emergency situation.

(d) The provision of water quality
statements with the request, and the
identification of the threat to public
health and welfare as determined by
recognized authorities such as the
State Health Department, Environ-
mental Protection Agency, or recog-
nized commercial laboratory.

(e) The identification of the affected
area as a legally recognized govern-
mental body or public entity that exer-
cises a measure of control in the com-
mon interest of the inhabitants.

§214.10 Types of assistance.

The temporary emergency supplies of
clean drinking water may be provided
through such actions as:

(a) The use of water tank trucks to
haul clean drinking water from a near-
by known safe source to water points
established for local distribution.

(b) Procurement and distribution of
bottled water.

() Laying of temporary above
ground water lines from a nearby safe
source of water to the affected commu-
nity where water points for local dis-
tribution can be established.

(d) Installation of temporary filtra-
tion.

§214.11 Costs.

Costs incurred by the Corps of Engi-
neers in furnishing emergency supplies
of clean drinking water are chargeable
to Pub. L. 84-99 funds, 96X3125, Code
910-400 and repayment by the commu-
nity generally will not be required.
Costs of necessary measures for the de-
contamination of the water supply
source are the responsibility of local
governments and are not authorized
under Pub. L. 84-99.
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PART 220—DESIGN CRITERIA FOR
DAM AND LAKE PROJECTS

§220.1 Low level discharge facilities
for drawdown of impoundments.

(@) Purpose. This regulation states
the policy, objectives, and procedures
in regard to facilities for drawdown of
lakes to be impounded by Civil Works
projects.

(b) Applicability. This regulation is
applicable to all Divisions and Dis-
tricts having responsibility for design
of Civil Works projects.

(c) Policy. It is the policy of the Chief
of Engineers that all future lakes im-
pounded by Civil Works projects be
provided with low level discharge fa-
cilities to meet the criteria for draw-
down set forth in this ER. Low level
discharge facilities, capable of essen-
tially emptying the lake, provide flexi-
bility in future project operation for
unanticipated needs, such as, major re-
pair of the structure, environmental
controls or changes in reservoir regula-
tion. The criteria set forth in this ER
will govern in the majority of im-
poundment projects. However, it may
be impracticable to provide the draw-
down capability to meet the criteria
for certain projects because of their
size (unusually small or large) or be-
cause of their unique function. Such
projects may be exempt from the cri-
teria upon presentation of information
in accordance with paragraph (e) of
this section.

(d) Design criteria. As a minimum, low
level discharge facilities will be sized
to reduce the pool, within a period of
four months, to the higher of the fol-
lowing pool levels: (1) A pool level that
is within 20 feet of the pre-project ““full
channel”’ elevation, or (2) a pool level
which will result in an amount of stor-
age in the reservoir that is 10 percent
of that at the beginning pool level. The
beginning pool level for drawdown will
be assigned at spillway crest for uncon-
trolled spillways and at top of spillway
gates for controlled spillways. Inflow
into the lake during the drawdown pe-
riod will be developed by obtaining the
average flow for each month of the
year. The drawdown period inflow will
then be assumed equivalent to the av-
erage flow of the highest consecutive
four-month period.

§220.1

(e) Design Study and Report Require-
ments. Feasibility (survey) reports and
subsequent pertinent design memo-
randa should include the results of
studies made to determine facilities re-
quired for drawdown of impoundments.
The discharge capacity required to sat-
isfy project purposes and diversion re-
quirements during construction may be
sufficient to meet the drawdown cri-
teria set forth in paragraph (d) of this
section. Where additional capacity is
required, studies will be made to deter-
mine the most practical and economi-
cal means of increasing the capacity to
meet the drawdown criteria. A synopsis
of the alternatives considered and de-
tails of the recommended plan should
be included in the Phase Il General De-
sign Memorandum or a feature design
memorandum. The reporting should in-
clude the effects of the required dis-
charge capacity on project costs, on ex-
isting downstream projects, and on the
potential for downstream damage.
When, due to specific project condi-
tions, a drawdown capacity is rec-
ommended which does not meet the
criteria set forth in paragraph (d) of
this section, the following information
should be presented:

(1) The drawdown period using the
maximum drawdown capability of the
proposed project facilities, under the
situation described in paragraph (d) of
this section. Information should be in-
cluded on the pool elevation and cor-
responding storage volume at end of
the period.

(2) Information on facilities that
would be required to meet the design
criteria for drawdown, including the es-
timated first cost and annual cost of
these facilities. If the estimated cost
for such facilities is significantly
greater than for the proposed project
facilities, similar information on inter-
mediate facilities should be provided.

Reporting subsequent to the Phase |
General Design Memorandum should
include related discharge rating curves;
hydrographs with inflow, outflow and
pool stage plots; lake regulation plans
needed for project purposes and needed
to satisfy the drawdown criteria; and
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Pt. 221

other data essential in evaluating the
study.

(49 Stat. 1571, 33 U.S.C. 701c)

[40 FR 20081, May 8, 1975, as amended at 40
FR 36774, Aug. 22, 1975]

PART 221—WORK FOR OTHERS

Sec.

221.1 Investigation and supervision of hy-
dropower projects under the Federal
Power Act (ER 1140-2-4).

APPENDIX A TO PART 221—PART 16-PROCE-
DURES RELATING TO TAKEOVER AND RELI-
CENSING OF LICENSED PROJECTS

APPENDIX B TO PART 221—FEDERAL ENERGY
REGULATORY COMMISSION FORM L-3 (RE-
VISED OCTOBER 1975)

LIST oF FPC STANDARD ARTICLES FORMS
USED IN PERMITS AND LICENSES FOR HY-
DROELECTRIC PROJECTS

AUTHORITY: Secs. 2 and 4(e) of the Federal
Power Act of 1920 (41 Stat. 1603, 16 U.S.C. 791
823), as amended; sec. 10 of the River and
Harbour Act of 1899 (30 Stat. 1151, 33 U.S.C.
403); and sec. 404 of Federal Water Pollution
Control Act Amendments of 1972 (86 Stat.
816, 33 U.S.C. 1344)

SOURCE: 43 FR 4979, Feb. 7, 1978, unless oth-
erwise noted.

§221.1 Investigation and supervision
of hydropower projects under the
Federal Power Act (ER 1140-2-4).

(a) Purpose. This regulation! estab-
lishes procedures for executing Corps of
Engineers functions under the author-
ity of the Federal Power Act (FPA) ad-
ministered by the Department of En-
ergy, Federal Energy Regulatory Com-
mission (FERC), formerly Federal
Power Commission. Based on a specific
request from FERC, these functions in-
clude:

(1) Investigation of applications filed
with FERC for permits and licenses,
and for relicensing of projects to ascer-
tain impacts on Corps of Engineers re-
sponsibilities.

(2) Investigation of applications for
surrender or termination of license to
ascertain impacts on Corps of Engi-
neers responsibilities.

(3) Supervision and inspection of op-
erations of licensed hydroelectric proj-

1This regulation supersedes ER 1140-2-4, 8
December 1967, and ER 1140-2-2, 10 Sep-
tember 1965.
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ects to ascertain impacts on Corps of
Engineers responsibilities.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(c) References. (1) Federal Power Com-
mission publication entitled ‘“‘Federal
Power Act’”, as amended, dated 1 April
1975. The Act was originally enacted 10
June 1920 (41 Stat. 1063, 16 U.S.C. 791-
823). This publication can be obtained
from the U.S. Government Printing Of-
fice, Washington, D.C. 20402.

(2) Code of Federal Regulations, Title
18, part 1 to 149 relating to FERC Gen-
eral Rules and Regulations, available
at the U.S. Government Printing Of-
fice, Washington, D.C. 20402.

(3) ER 1145-2-303 (33 CFR 209.120),2
Permits for Activities in Navigable
Waters or Ocean Waters.

(4) ER 1140-2-1, Submission of Data
for Headwater Benefits Determination.

(d) Definitions—(1) Licensed project. A
non-Federal hydroelectric project for
which the FERC has issued a license
granting authority for either construc-
tion, in the case of a proposed project,
or for continued operation and mainte-
nance of an existing project.

(2) Major projects. Hydroelectric
projects with more than 2,000 horse-
power installed capacity.

(3) Minor projects. Hydroelectric
projects having installed capacity of
2,000 horsepower or less.

(4) Preliminary permit application. An
application filed by a non-Federal enti-
ty with the FERC as a preliminary step
in anticipation of filing for a license to
construct and operate a hydroelectric
project. A preliminary permit does not
authorize construction. It merely gives
the permittee priority of application
for a FERC license over other non-Fed-
eral entities for a period of time. The
permittee then develops information
necessary for inclusion in an applica-
tion for license to construct and oper-
ate a hydroelectric project. Analysis of
this information may result in a deci-
sion to apply for the license or to with-
draw the intent.

(5) Relicensing. A procedure applicable
to projects for which the original pe-
riod of license (usually 50 years) will

233 CFR 209.120 was removed at 42 FR 37133,
July 19, 1977.
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expire or has expired and application
for new license has been or will be filed
with the FERC.

(6) Take over. An act whereby the
Federal government assumes project
ownership. Upon expiration of a license
for a hydroelectric project, the United
States, under certain specific condi-
tions set forth in section 14 of the Fed-
eral Power Act may ‘‘take over’’, main-
tain and operate the project. This does
not apply to any project owned by a
State or local government. Take over

procedures are not applicable to
““Minor Projects.”’
(e) Authorities. The Federal Power

Act as amended delegates to the Sec-
retary of the Army, the Chief of Engi-
neers and the Corps of Engineers cer-
tain functions necessary for the
FERC’s administration of the Act. Im-
plementation was provided through in-
structions issued by the President in a
letter dated 18 May 1931 to the Sec-
retary of War. These functions are set
forth in the following excerpts from
the Act:

(1) Section 2 of the Act provides in
part that:

The Commission may request the Presi-
dent to detail an officer or officers from the
Corps of Engineers, or other branches of the
United States Army to serve the Commission
as engineer officer or officers * * *.

(2) Section 4(e) of the Act provides in
part that:

The Commission is hereby authorized and
empowered * * * to issue licenses to citizens
of the United States, or to any associations
of such citizens, or to any corporation orga-
nized under the laws of the United States or
any State thereof, or to any State or munici-
pality for the purpose of construction, oper-
ating, and maintaining dams, water con-
duits, reservoirs, powerhouses, transmission
lines, or other project works necessary or
convenient for the development and im-
provement of navigation and for the develop-
ment, transmission, and utilization, of power
across, along, from or in any of the streams
or other bodies of water over which Congress
has jurisdiction * * *.

* * *Provided that no license affecting the
navigable capacity of any navigable water of
the United States shall be issued until the
plans of the dam or other structures affect-
ing navigation have been approved by the
Chief of Engineers and the Secretary of the
Army.
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(f) Investigation of application for per-
mits, licenses, or relicensing of projects.
Upon referral by the FERC, the Chief
of Engineers will assign the investiga-
tion of an application for permit, li-
cense or relicensing to the appropriate
Division Engineer who will submit a
report on the investigation as specified
herein to HQDA (DAEN-CWE-HY)
WASH DC 20314 (exempt from reports
control, Paragraph 7-2y, AR 335-15).
The investigation should be coordi-
nated with all interested organization
elements including Engineering, Con-
struction/Operations, Planning and Of-
fice of the Counsel. The date that the
report is to be submitted will be speci-
fied. The nature of investigation and
report by the Division Engineer will
depend upon the nature of the request
from the FERC. In general, reports as
appropriate for the type of application
filed with the Commission will con-
sider the following items as pertinent
and will include recommendation of
pertinent license provisions:

(1) License applications. (i) The effect
of the project on navigation and flood
control, including adequacies of the
plans of the structures affecting navi-
gation. Section 4(e) of the Federal
Power Act provides for approval of
plans for hydroelectric power projects
as noted in paragraph (e)(2) of this sec-
tion. Section 4(e) approval normally
will obviate the need for a Department
of Army permit under section 10 of the
1899 River and Harbor Act. The basis
for Corps approval under section 4(e)
will be limited to effects on navigation;
however, section 4(e) does not obviate
the need for a Department of the Army
permit pursuant to section 404 of the
Federal Water Pollution Control Act
(see paragraph (i)(2)) of this section.
Such a permit is subject to a full public
interest review pursuant to 33 CFR
part 320 and the application of the En-
vironmental Protection Agency'’s
guidelines in 40 CFR part 230.

(i) Recommendations for license pro-
visions required to protect the interest
of navigation. This item is discussed
under paragraphs 7, 8 and 9.

(iii) Consideration of the project in
relation to a comprehensive plan for
developing the basin water resources
from the standpoint of the Corps of En-
gineers’ programs and responsibilities.
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Specific references should be made to
pertinent published Congressional doc-
uments containing results of studies
and/or to Congressional resolutions di-
recting studies to be made to provide
identification.

(iv) Consideration of environmental
aspects of a project as related to navi-
gation and flood control matters or
other specific Corps interests and re-
sponsibilities in particular cases.

(v) The matter of possible redevelop-
ment of an existing project to improve
the usefulness of the project in relation
to the objectives of the Corps program
in the basin. In the case of an
unconstructed project, based on re-
quest from the Commission, a rec-
ommendation along with justification,
should be included as to whether or not
development should be undertaken by
the United States.

(vi) Consideration of structural safe-
ty and adequacy of spillway design
flood for FERC licensed projects are
the responsibility of the FERC. The
Dam Safety Act, Pub. L. 92-367 pro-
vides that dams constructed pursuant
to license issued under the authority of
Federal Power Act are specifically ex-
empted from the Corps National in-
spection program. This does not pre-
clude the Corps District and Division
offices from making comments on li-
cense applications for the FERC infor-
mation, about any design deficiencies
that are brought to their attention.

(2) Relicensing (new license) applica-
tion. (i) Consider paragraphs (f) (1)
through (6) of this section.

(if) Recommendations should be fur-
nished to the FERC with respect to
possible need for ‘“take over’’ ofa project
by the Federal Government. Details on
‘“take over’” under the Federal Power
Act are provided in part 16 of the CFR,
Title 18 (part 1 to 149). A copy of part
16 is provided for ready reference in Ap-
pendix A of this part.

(iii) FERC Preliminary Permit Appli-
cation. Consider appropriate rec-
ommendations to insure coordination
of applicant’s studies with the Division
or District Engineer in cases where re-
sponsibilities and interests of the Corps
of Engineers would be affected. The re-
port should include discussion of Corps
interests which could result in rec-
ommendations for provisions to be in-
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cluded in a subsequent license. In gen-
eral proposed construction of power fa-
cilities at or in conjunction with a
Corps reservoir project will be reviewed
with the objective of recommending de-
sign, construction and operation fac-
tors that the applicant must consider
in its studies in order for the proposed
power development to be compatible,
physically and economically, with the
authorized function of the Corps
project(s).

(g) Terms and conditions for insertion
in FERC permits and licenses. In inves-
tigation of an application for FERC li-
cense or permit, consideration will be
given to aspects of the project affect-
ing authorized functions of the Corps
as well as to the responsibilities as-
signed to the Corps by the Federal
Power Act. Accordingly, the Division
engineer in his report on an application
to the Chief of Engineers will always
consider the necessity for including in
any license or permit terms and condi-
tions to protect the interests of naviga-
tion. Recommendations involving
other responsibilities of the Corps in
the area of water control management
such as flood control, low flow aug-
mentation minimum instantaneous re-
leases, and other purposes should also
be considered.

(h) Standard terms and conditions used
by the FERC in its permits and licenses.
Appendix B to this Regulation includes
standard terms and conditions used by
the FERC in licenses for projects af-
fecting navigable waters of the U.S.
The standard articles, included in Ap-
pendix B, are identified by the FERC in
the following Forms:

(1) Form L-3 (Revised October 1975)

Terms and Conditions of License for Con-
structed Major Project Affecting Navigable
Waters of the United States.

(2) Form L-4 (Revised October 1975)

Terms and Conditions of License for
Unconstructed Major Project Affecting Navi-
gable Waters of the United States.

Any special terms and conditions per-
taining to the Corps of Engineers re-
sponsibilities, in addition to those
identifed in Appendix B should be tai-
lored to suit the situation involved.
Appendix B also provides a list of other
FERC standard articles Forms that
could be obtained from FERC offices.
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(i) Distinction between Corps of Engi-
neers and FERC jurisdiction with respect
to non-Federal Hydroelectric projects. (1)
The following procedures are currently
being followed in connection with De-
partment of Army permit responsibil-
ities involving pre-1920 legislation:

(i) In regard to FERC licensing of
projects, Corps responsibilities under
section 10 of the River and Harbor Act
of 1899, for power related activities,
may normally be met through the
FERC licensing procedure including in-
sertion of terms and conditions in the
license of the interest of navigation.
Section 4(e) of the Federal Power Act
provides for approval of plans of
project works by the Chief of Engineers
and Secretary of the Army from the
standpoint of interests of navigation.
The consideration for our approval
under section 4(e) will be limited to ef-
fects of project power related activities
on navigation.

(ii) Applications to Corps Divsion or
District Engineers for approval of re-
pairs, maintenance or modification of
non-Federal water power projects au-
thorized under River and Harbor Acts
as well as special Acts of Congress
prior to 1920, or requests for advice
with respect thereto should be referred
to the FERC for consideration in ac-
cordance with the provisions of the
Federal Power Act. The permittee
should be advised that the application
is being referred to the FERC for con-
sideration and that if a FERC license is
required Corps recommendations will
be furnished to the FERC.

(2) Responsibilities under section 404
of the Federal Water Pollution Control
Act as amended in 1972 (33 U.S.C. 1151)
pertinent to discharge of dredged or fill
material into the navigble waters at
specified disposal sites will be met only
through the Department of Army per-
mit procedures as specified in ER 1145-
2-303. In regard to FERC cases involv-
ing section 404, our report to the FERC
through (DAEN-CWE-HY) will specify
the need for a Department of Army
permit (section 404) if, on the basis of
the Division and District Engineers’ re-
ports, such permit is deemed necessary.
A Department of the Army permit will
be required for any portion of a pro-
posed project which involves the dis-
charge of dredged or fill material into
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the waters of the United States. This
includes the placement of fill necessary
for construction of a project’s dam and
appurtenant structures.

(3) When applicable, FERC will be ad-
vised that the requirement for Depart-
ment of the Army permit pursuant to
section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972
for the transport of dredged material
from the project site for the purpose of
dumping it into the ocean waters will
be met only through the Department of
the Army permit program.

(4) In connection with FERC licensed
projects there may be proposed non-
power water oriented activities, such
as recreational development, which are
associated with the overall project but
may not be a part of the hydroelectric
power facilities at the project. Such
cases, if involving navigable waters
should be reviewed from the standpoint
of need for a section 10 permit. Such
section 10 permit actions would involve
consideration of the overall public in-
terest, including water quality, fish
and wildlife, recreation, general envi-
ronmental concerns and the needs and
welfare of the people. Corps respon-
sibilities for permit requirements
under section 10 of the River and Har-
bor Act of 1899 for nonpower activities
affecting navigable waters at the FERC
projects will be met only through the
Corps permit procedures. The Corps’ re-
port to FERC through (DAEN-CWE-
HY) will specify the need for such per-
mit when recommended by the Division
and District Engineers’ report.

(J) Investigation of applications for sur-
render or termination of license. The pe-
riod of the FERC license for hydro-
electric projects is usually 50 years.
During and/or upon the expiration of
the period of a license, a licensee may
file with the FERC an application for
surrender or termination of its license.
These applications may encompass re-
quests for physical removal of an exist-
ing dam and/or powerhouse structures
from a stream. Division Engineers who
would be assigned by the Chief of Engi-
neers to review such applications will
consider, in their review and report to
DAEN-CWE-HY, the possibility that
sediment discharge resulting from re-
moval of a dam structure from a navi-
gable river or from any site that may
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affect navigable waters would impair
the anchorage and navigation and/or
flood carrying capacity of the stream.
In cases where there is a possibility of
significant downstream shoaling (sedi-
mentation) as the result of removal of
a dam and its appurtenant structures,
recommendation may be made to the
FERC, through DAEN-CWE-HY, re-
quiring licensee as a condition of ap-
proval of dam removal to agree to bear
the expense for removal of any
shoaling at the navigable river(s)
which would be determined by the
Corps to be detrimental to navigation.
Other recommendations to be consid-
ered include gradual lowering of a dam
over a period of time and/or possibility
of sediment removal prior to dam re-
moval. It should also be noted that a
Department of the Army permit under
section 404 of the Federal Water Pollu-
tion Control Act amendments of 1972
(33 U.S.C. 1151), as discussed in Para-
graph 9b of this regulation, may be
needed in connection with removal of
dams on or affecting the navigable wa-
ters if a discharge of dredged or fill ma-
terial also occurs during the removal
operation. Other recommendations
within the Corps authority that should
be considered in reviewing applications
for surrender or termination of licenses
for projects where their power facili-
ties have been removed, or rec-
ommended for removal, is that upon
any approval of such application by the
FERC, continuation of existence of the
nonpower project on or affecting the
navigable waters of the U.S. will re-
quire a Department of the Army per-
mit in compliance with section 10 of
the River and Harbor Act of 1899. Fur-
thermore, it should be noted that in
the absence of FERC nonpower use li-
cense, pursuant to 16 U.S.C. 808(b), the
structural safety and maintenance of
dam and reservoir for a nonpower
project will be governed by the laws
and regulations of the State in which
the project is located.

(k) Supervision and inspection of oper-
ation of licensed hydroelectric projects.
Corps Division and District Engineers
responsibilities with respect to any
project affecting navigable waters in-
clude surveillance of operation and
maintenance to insure that the inter-
ests of navigation are not adversely af-
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fected. In addition, in certain cases the
Corps, at the request of the FERC, may
act as agent for the FERC for overall
supervision of project operation and
maintenance. Corps Division Engineers
have, in the past, represented the
FERC in supervision and inspection of
a number of FERC licensed projects
within their respective divisions. The
Commission by letter dated March 4,
1976 relieved the Corps of Engineers
from acting as the Commission’s rep-
resentative for supervision and inspec-
tion of its licensed projects. This re-
sponsibility has been transferred by
the Commission to its own regional en-
gineers. There are no requirements for
any periodic or annual reports from the
Division offices regarding the oper-
ation of FERC licensed hydroelectric
projects. However, Division Engineers
will report to DAEN-CWE-HY on a cur-
rent basis any significant detrimental
effects with respect to Corps of Engi-
neers responsibilities or other matters
which come to their attention.

(I) Safety of licensed hydroelectric
projects. The Dam Safety Act, Public
Law 92-367, provides that dams con-
structed pursuant to licenses issued
under the authority of the Federal
Power Act are specifically exempted
from the national inspection program
administered by the Corps. However,
the law further provides that the Sec-
retary of the Army upon request of the
FERC may inspect dams which have
been licensed under the Federal Power
Act. The Commission by letter dated
August 29, 1972 informed the Corps that
the Commission does not expect to re-
quest the Corps’ assistance for inspect-
ing the projects licensed under the Fed-
eral Power Act.

(m) Supervision of construction of li-
censed hydroelectric projects. In cases
where the FERC may request the Corps
to supervise the actual construction of
licensed hydroelectric project on behalf
of the Commission, instructions will be
furnished to the appropriate District
Engineer through the Division Engi-
neer at the time the request is made.

(n) Other investigation under the Fed-
eral Power Act. Corps of Engineers oper-
ations under the Federal Power Act
also include participation in FERC pro-
cedures in determining headwater ben-
efits from Corps reservoir projects
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(RCS, 1461-FPC). This matter is dis-
cussed in ER 1140-2-1.

(0) Funding of operations under the
Federal Power Act. (1) The salaries of
the Corps of Engineers personnel in-
volved in investigations discussed here-
in will be charged against funds for
““Special Investigations’ under the ap-
propriation for ‘“‘General Expenses.”
The FERC may provide reimbursement
if requested by the Chief of Engineers
to cover the nonpersonal expenses
which may be incurred in the inves-
tigation and supervision of projects
under permits and licenses.

(2) Non-personal costs amounting to
less than $100 for any single investiga-
tion will not be reimbursed from the
Commission funds but will be charged
also to ““‘Special Investigations’ under
the appropriations for ‘“‘General Ex-
penses.” Each Division Engineer
charged with a detailed investigation
of an application for license or the su-
pervision of a project that will require
more than a nominal amount of non-
personal costs will be specifically re-
quested to submit an estimate of the
funds required upon assignment of the
work by the Chief of Engineers.

(3) Reimbursement from the FERC
funds for nonpersonal costs in excess of
$100 will be made by the Chief of Engi-
neers upon submission of a voucher on
Standard Form 1080 by the District En-
gineer through the Division Engineer.
The voucher will show the fiscal year
during which the work was done and
the Commission project number on
which the money was spent.

APPENDIX A TO PART 221—PART 16-PRO-
CEDURES RELATING TO TAKEOVER
AND RELICENSING OF LICENSED
PROJECTS

Sec.

16.1 Purpose and coverage.

16.2 Public notice of projects under expiring
license.

16.3 When to file.

16.4 Notice upon filing of application.

16.5 Annual licenses.

16.6 Applications for new license for
projects subject to sections 14 and 15 of
the Federal Power Act and all other
major projects.

16.7 Application for nonpower license.

16.8 Departmental recommendations for
takeover.

16.9 Commission recommendation to Con-
gress.
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16.10 Motion for stay by Federal depart-
ment or agency.

16.11 Procedures upon congressional author-
ization of takeover.

16.12 Renewal of minor or minor part li-
censes not subject to sections 14 and 15.

16.13 Acceptance for filing or rejection of
application.

AUTHORITY: Federal Power Act, secs. 7(c),
14, 15, 309 (16 U.S.C. 800, 807, 808, 825h.

SOURCE: Order 141, 12 FR 8461, Dec. 19, 1947,
as amended by Order 175, 19 FR 5212, Aug. 18,
1954; Order 260, 28 FR 814, Jan. 11, 1963; 28 FR
1680, Feb. 21, 1963; 28 FR 2270, Mar. 8, 1963;
Order 288, 29 FR 14106, Oct. 14, 1964; Order 384,
34 FR 12269, July 25, 1969 and as otherwise
noted.)

§16.1 Purpose and coverage.

This part implements the amendments of
sections 7(c), 14, and 15 of part | of the Fed-
eral Power Act, as amended, enacted by Pub-
lic Law 90-451, 82 Stat. 616, approved August
3, 1968. It applies to projects subject to sec-
tions 14 and 15 of the Federal Power Act in-
cluding projects for which a nonpower li-
cense may be issued. Procedures are provided
for the filing of applications for either power
or nonpower licenses for projects whose li-
censes are expiring. A license for a power
project issued to either the original licensee
or another licensee is referred to in this part
as a ‘“‘new license” and a license for a
nonpower project as a ‘‘non-power license’.
Also provided are procedures for the filing of
recommendations for takeover by Federal
departments or agencies and applications for
renewal of licenses not subject to section 14.
§16.2 Public notice of projects under expiring
license.

In order that there should be adequate no-
tice and opportunity to file timely applica-
tions for a license the Commission’s Sec-
retary will give notice of the expiration of li-
cense of a project (except transmission line
and minor projects) 5 years in advance there-
of in the same manner as provided in section
4(f) of the Act. The Secretary shall upon pro-
mulgation of the rules herein give notice, as
provided in section 4(f) of the Act, of all
whose license terms have expired since Janu-
ary 1, 1968, or which will expire within 5
years of the effective date of this rule. In ad-
dition, the Commission each year will pub-
lish in its annual report and in the FEDERAL
REGISTER a table showing the projects which
will expire during the succeeding 5 years.
The table will list these licenses according
to their expiration dates and will contain the
following information: (a) License expiration
date; (b) licensee’s name; (c) project number;
(d) type of principal project works licensed,
e.g., dam and reservoir, powerhouse, trans-
mission lines; (e) location by State, county,
and stream; also by city or nearby city when
appropriate; and (f) plant installed capacity.
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§16.3 When to file.

(a) An existing licensee must file an appli-
cation for a ““new license” or ‘‘nonpower li-
cense’’ or a statement of intention not to file
an application for a ‘““new license’ no earlier
than 5 years and no later than 3 years prior
to the expiration of its license, except that,
where the license will expire within 3% years
of the issuance of this part, such applica-
tions or statements shall be filed within 6
months from the effective date of this part.
Applicants which have applications pending
which were filed under previous Commission
regulations shall supplement their applica-
tions in accordance with pertinent provi-
sions of this part within 6 months of the ef-
fective date of this part.

(b) Any other person or municipality may
file an application for a ‘‘new license’” or
““non-power license’ within 5 years of the ex-
piration of the license, but in no event, un-
less authorized by the Commission, later
than 6 months after issuance of notice of the
filing of an application or statement by the
licensee under §16.4 or 2% years before the
expiration of the license, whichever is ear-
lier.

(c) Any application submitted after the ex-
piration of the time specified herein for fil-
ing must be accompanied by a motion re-
questing permission to file late, which mo-
tion shall detail the reasons of good cause
why the application was not timely filed and
how the public interest would be served by
its consideration.

§16.4 Notice upon filing of application.

When any timely application or statement
within the meaning of §16.3 is received, or
when the Commission grants any motion for
consideration of a late filed application, no-
tice of receipt thereof will be furnished the
applicant, and public notice will be given in
the same manner as provided in sections 4(f)
and 15(b) of the Act (49 Stat. 838; 41 Stat.
1072; 82 Stat. 616; 16 U.S.C. 797, 808) §§1.37 and
2.1 of this chapter, the Fish and Wildlife Co-
ordination Act, 48 Stat. 401, as amended, 16
U.S.C. 661 et seq., and by publication in the
FEDERAL REGISTER.

§16.5 Annual licenses.

No application for annual license need be
filed nor will such application be accepted
under section 15 of the Act. An existing li-
censee making timely filing for a new license
will be deemed to have filed for an annual li-
cense. If the Commission has not acted upon
an application by licensee for a new license
at the expiration of the license terms, by the
issuance of an order granting, denying or dis-
missing it, an annual license shall be issued
by notice of the Secretary.

§16.6 Applications for new license for projects
subject to sections 14 and 15 of the Federal
Power Act and all other major projects.
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(a) Each application for a new license here-
under shall conform in form to §131.2 of this
chapter, and shall set forth in appropriate
detail all information and exhibits pre-
scribed in §§4.40 through 4.42 of this chapter,
inclusive and in §4.51 of this chapter, as well
as additional information specified in para-
graphs (b) through (e) of this section, except
that Exhibit A may be incorporated in an ap-
plication by reference where one applicant
files applications for several projects, one of
which already contains an Exhibit A or in
any case where applicant has filed an Exhibit
A within 10 years preceding the filing of the
application, and that Exhibits N and O as
specified in §4.41 of this chapter need only be
filed as provided in paragraph (c) of this sec-
tion. An original and fourteen conformed
copies of the application and all accom-
panying exhibits shall be submitted to the
Commission plus one additional conformed
copy for each interested State Commission.

(b) An application for a ‘“‘new license”’
hereunder shall include a statement showing
the amount which licensee estimates would
be payable if the project were to be taken
over at the end of the license term pursuant
to the provisions of sections 14 and 15 of the
Federal Power Act. This statement shall in-
clude estimates of: (1) Fair value; (2) net in-
vestment; and (3) severance damages. (This
subsection is not applicable to State, munic-
ipal, or nonlicensee applicants.)

(c) If the applicant proposes project works
in addition to those already under license,
the maps, plans, and descriptions of the
project works (Exs. I, J, L and M) shall dis-
tinguish the project works of parts thereof
which have been constructed from those to
be constructed. Exhibits N and O shall also
be included in the application relating to
new construction.

(d) Applicant shall furnish its plans for the
future modification or redevelopment of the
project, if any, and shall set forth in detail
why technically feasible, additional capacity
is not proposed for installation at the time
of relicensing.

(e) Applicant shall file a statement on the
effect that takeover by the United States or
relicensing to another applicant would have
upon the supply of electric energy to the sys-
tem with which it is interconnected, the
rates charged its customers, the licensee’s fi-
nancial condition, and taxes collected by
local, State, and Federal Governments. (This
subsection is not applicable to State, munic-
ipal or nonlicensee applicants.)

§16.7 Application for nonpower license.

Each application for ‘“‘non-power license’
shall generally follow the form prescribed in
§131.6 of this chapter, except for subsections
7 and 8 thereof. It shall be accompanied by
Exhibits K, L, R, and S prepared as described
in section 4.41, and shall include the informa-
tion specified in paragraphs (a) through (c) of
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this section. Unless otherwise specified, an
original and 14 conformed copies of the appli-
cation and all accompanying exhibits shall
be submitted with one additional conformed
copy for each interested State commission.
Additional information may be requested by
the Commission if desired.

(a) Applicant shall furnish a description of
the nonpower purpose for which the project
is to be utilized and a showing of how such
use conforms with a comprehensive plan for
improving or developing a waterway or wa-
terways for beneficial uses, including a
statement of the probable impact which con-
version of the project to nonpower use will
have on the power supply of the system
served by the project.

(b) Applicant shall identify the State, mu-
nicipal, interstate or Federal agency, if any,
which is authorized or willing to assume reg-
ulatory supervision over the land, waterways
and facilities to be included within the
nonpower project. (If there is such an agen-
cy, applicant shall foward one copy of the ap-
plication to such agency.)

(c) Applicant shall submit a proposal for

the removal or other disposition of power fa-
cilities of the project.
A ‘“‘non-power license’” shall be effective
until such time as in the judgement of the
Commission a State, municipal, interstate,
or Federal agency is authorized and willing
to assume regulatory supervision over the
land, waterways, and facilities included
within the ‘“‘non-power license’ or until the
project structures are removed. Such State,
municipal, interstate or Federal agency may
petition the Commission for termination of a
““non-power license’ at any time. Where the
existing project is located on the public
lands or reservations of the United States,
and there is no application for relicensing as
a power project either by the original li-
censee, or some other entity, or a takeover
recommendation, the Commission may, in
its discretion, and upon a showing by the
agency having jurisdiction over the lands or
reservations that it is prepared to assume
requisite regulatory supervision for the
nonpower use of the project, terminate the
proceeding without issuing any license for
nonpower use.

§16.8 Departmental recommendations for take-
over.

A recommendation that the United States
exercise its right to take over a project may
be filed by any Federal department or agen-
cy no earlier than 5 years and no later than
2 years prior to the expiration of the license
term; Provided, however, That such rec-
ommendation shall not be filed later than 9
months after the issuance of a notice of ap-
plication for a new license. Departments or
agencies filing such recommendations shall
thereby become parties to the relicensing-
takeover proceeding. An original and 14 cop-
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ies of the recommendation shall be filed to-
gether with one additional copy for each in-
terested State commission. The rec-
ommendation shall specify the project works
which would be taken over by the United
States, shall include a detailed description of
the proposed Federal operation of the
project, including any plans for its redevel-
opment and shall indicate how takeover
would serve the public interest as fully as
non-Federal development and operation. It
shall also include a statement indicating
whether the agency making the rec-
ommendation intends to undertake oper-
ation of the project. A copy of the rec-
ommendation shall be served upon the li-
censee by the Commission’s Secretary. Any
applicant for a new license covering all or
part of the project involved in the takeover
recommendation shall have 120 days within
which to serve a reply to the recommenda-
tion upon the Commission with copies to any
parties in the proceeding.

§16.9 Commission recommendation to Congress.

If the Commission, after notice and oppor-
tunity for hearing, concludes upon depart-
mental recommendation, a proposal of any
party, or its own motion, that the standards
of section 10(a) of the Act would best be
served if a project whose license is expiring
is taken over by the United States, it will
issue its findings and recommendations to
this effect, and after any modification there-
of, upon consideration of any application for
reconsideration, made in conformity with
the provisions of §1.34 of this chapter gov-
erning applications for rehearing, forward
copies of its findings and recommendations
to the Congress.

§16.10 Motion for stay by Federal department
or agency.

If the Commission does not recommend to
the Congress that a project be taken over, a
Federal department or agency which has
filed a timely recommendation for takeover
as provided in this part may, within thirty
(30) days of issuance of an order granting a
license, file a motion, with copies to the par-
ties in the proceeding, before the Commis-
sion requesting a stay of the license order.
Upon the filing of such a motion, the license
order automatically will be stayed for 2
years from the date of issuance of the order,
unless the stay is terminated earlier upon
motion of the department or agency request-
ing the stay or by action of Congress. The
Commission will notify Congress of any such
stay. Upon expiration or termination of the
stay, including any extension thereof by act
of Congress, the Commission’s license order
shall automatically become effective in ac-
cordance with its terms. The Commission
will notify Congress of each license order
which has become effective by reason of the
expiration or termination of a stay.
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§16.11 Procedures upon congressional author-
ization of takeover.

A determination whether or not there is to
be a Federal takeover of a project would ul-
timately be made by Congress through the
enactment of appropriate legislation. If Con-
gress authorizes takeover, the Secretary will
immediately give the Licensee not less than
2 years’ notice in writing of such action.
Within 6 months of issuance of such notice
the Licensee shall present to the Commis-
sion any claim for compensation consistent
with the provisions of section 14 of the Fed-
eral Power Act and the regulations of the
Commission.

§16.12 Renewal of minor or minor part licenses
not subject to sections 14 and 15.

Licenses whose minor or minor part li-
censes are not subject to sections 14 and 15 of
the Act and wish to continue operation of
the project after the end of the license term
shall file an application for a ‘‘new license”
1 year prior to the expiration of their origi-
nal license in accordance with applicable
provisions of part 4 of this chapter.

§16.13 Acceptance for filing or rejection of ap-
plication.

Acceptance for filing or rejection of appli-
cations under this part shall be in accord-
ance with the provisions of §4.31 of this chap-
ter.

APPENDIX B TO PART 221—FEDERAL EN-
ERGY REGULATORY  COMMISSION
FORM L-3 (REVISED OCTOBER 1975)

TERMS AND CONDITIONS OF LICENSE FOR CON-
STRUCTED MAJOR PROJECT AFFECTING NAVI-
GABLE WATERS OF THE UNITED STATES

Article 1. The entire project, as described in
this order of the Commission, shall be sub-
ject to all of the provisions, terms, and con-
ditions of the license.

Article 2. No substantial change shall be
made in the maps, plans, specifications, and
statements described and designated as ex-
hibits and approved by the Commission in its
order as a part of the license until such
change shall have been approved by the Com-
mission: Provided, however, That if the Li-
censee or the Commission deems it necessary
or desirable that said approved exhibits, or
any of them, be changed, there shall be sub-
mitted to the Commission for approval a re-
vised, or additional exhibit or exhibits cov-
ering the proposed changes which, upon ap-
proval by the Commission, shall become a
part of the license and shall supersede, in
whole or in part, such exhibit or exhibits
theretofore made a part of the license as
may be specified by the Commission.

Article 3. The project area and project
works shall be in substantial conformity
with the approved exhibits referred to in Ar-
ticle 2 herein or as changed in accordance
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with the provisions of said article. Except
when emergency shall require for the protec-
tion of navigation, life, health, or property,
there shall not be made without prior ap-
proval of the Commission any substantial al-
teration or addition not in conformity with
the approved plans to any dam or other
project works under the license or any sub-
stantial use of project lands and waters not
authorized herein; and any emergency alter-
ation, addition, or use so made shall there-
after be subject to such modification and
change as the Commission may direct. Minor
changes in project works, or in uses of
project lands and waters, or divergence from
such approved exhibits may be made if such
changes will not result in a decrease in effi-
ciency, in a material increase in cost, in an
adverse environmental impact, or in impair-
ment of the general scheme of development;
but any of such minor changes made without
the prior approval of the Commission, which
in its judgement have produced or will
produce any of such results shall be subject
to such alteration as the Commission may
direct.

Article 4. The project, including its oper-
ation and maintenance and any work inci-
dental to additions or alterations authorized
by the Commission, whether or not con-
ducted upon lands of the United States, shall
be subject to the inspection and supervision
of the Regional Engineer, Federal Power
Commission, in the region wherein the
project is located, or of such other officer or
agent as the Commission may designate, who
shall be the authorized representative of the
Commission for such purposes. The Licensee
shall cooperate fully with said representa-
tive and shall furnish him such information
as he may require concerning the operation
and maintenance of the project, and any
such alterations thereto, and shall notify
him of the date upon which work with re-
spect to any alteration will begin, as far in
advance thereof as said representative may
reasonably specify, and shall notify him
promptly in writing of any suspension of
work for a period of more than one week, and
of its resumption and completion. The Li-
censee shall submit to said representative a
detailed program of inspection by the Li-
censee that will provide for an adequate and
qualified inspection force for construction of
any such alterations to the project. Con-
struction of said alterations or any feature
thereof shall not be initiated until the pro-
gram of inspection for the alterations or any
feature thereof has been approved by said
representative. The Licensee shall allow said
representative and other officers or employ-
ees of the United States, showing proper cre-
dentials, free and unrestricted access to,
through, and across the project lands and
projects works in the performance of their
official duties. The Licensee shall comply
with such rules and regulations of general or
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special applicability as the Commission may
prescribe from time to time for the protec-
tion of life, health, or property.

Article 5. The Licensee, within five years
from the date of issuance of the license, shall
acquire title in fee or the right to use in per-
petuity all lands, other than lands of the
United States, necessary or appropriate for
the construction, maintenance, and oper-
ation of the project. The Licensee or its suc-
cessors and assigns shall, during the period
of the license, retain the possession of all
project property covered by the license as
issued or as later amended, including the
project area, the project works, and all fran-
chises, easements, water rights, and rights of
occupancy and use; and none of such prop-
erties shall be voluntarily sold, leased, trans-
ferred, abandoned, or otherwise disposed of
without the prior written approval of the
Commission, except that the Licensee may
lease or otherwise dispose of interests in
projects lands or property without specific
written approval of the Commission pursu-
ant to the then current regulations of the
Commission. The provisions of this article
are not intended to prevent the abandon-
ment or the retirement from service of struc-
tures, equipment, or other project works in
connection with replacements thereof when
they become obsolete, inadequate, or ineffi-
cient for further service due to wear and
tear; and mortgage or trust deeds or judicial
sales made thereunder, or tax sales, shall not
be deemed voluntary transfers within the
meaning of this article.

Article 6. In the event the project is taken
over by the United States upon the termi-
nation of the license as provided in Section
14 of the Federal Power Act, or is transferred
to a new licensee or to a non-power licensee
under the provisions of Section 15 of said Act
the Licensee, its successors and assigns shall
be responsible for, and shall make good any
defect of title to, or of right of occupancy
and use in, any of such project property that
is necessary or appropriate or valuable and
serviceable in the maintenance and oper-
ation of the project, and shall pay and dis-
charge, or shall assume responsiblity for
payment and discharge of, all liens or en-
cumbrances upon the projects or project
property created by the Licensee or created
or incurred after the issuance of the license:
Provided, That the provisions of this article
are not intended to require the Licensee, for
the purpose of transferring the project to the
United States or to a new licensee, to ac-
quire any different title to, or right of occu-
pancy and use in, any of such project prop-
erty than was necessary to acquire for its
own purposes as the Licensee.

Article 7. The actual legitimate original
cost of the project, and of any addition
thereto or betterment thereof, shall be deter-
mined by the Commission in accordance with
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the Federal Power Act and the Commission’s
Rules and Regulations thereunder.

Article 8. The licensee shall install and
thereafter maintain gages and stream-gaging
stations for the purpose of determining the
stage and flow of the stream or streams on
which the project is located, the amount of
water held in and withdrawn from storage,
and the effective head on the turbines; shall
provide for the required reading of such
gages and for the adequate rating of such
stations; and shall install and maintain
standard meters adequate for the determina-
tion of the amount of electric energy gen-
erated by the project works. The number,
character, and location of gages, meters, or
other measuring devices, and the method of
operation thereof, shall at all times be satis-
factory to the Commission or its authorized
representative. The Commission reserves the
right, after notice and opportunity for hear-
ing, to require such alterations in the num-
ber, character, and location of gages, meters,
or other measuring devices, and the method
of operation thereof, as are necessary to se-
cure adequate determinations. The installa-
tion of gages, the rating of said stream or
streams, and the determination of the flow
thereof, shall be under the supervision of, or
in cooperation with, the District Engineer of
the United States Geological Survey having
charge of stream-gaging operations in the re-
gion of the project, and the Licensee shall
advance to the United States Geological Sur-
vey the amount of funds estimated to be nec-
essary for such supervision, or cooperation
for such periods as may be mutually agreed
upon. The Licensee shall keep accurate and
sufficient records of the foregoing deter-
minations to the satisfaction of the Commis-
sion, and shall make return of such records
annually at such time and in such form as
the Commission may prescribe.

Article 9. The Licensee shall, after notice
and opportunity for hearing, install addi-
tional capacity or make other changes in the
project as directed by the Commission, to
the extent that it is economically sound and
in the public interest to do so.

Article 10. The Licensee shall, after notice
and opportunity for hearing, coordinate the
operation of the project, electrically and hy-
draulically, with such other projects or
power systems and in such manner as the
Commission may direct in the interest of
power and other beneficial public uses of
water resources, and on such conditions con-
cerning the equitable sharing of benefits by
the Licensee as the Commission may order.

Article 11. Whenever the Licensee is di-
rectly benefited by the construction work of
another licensee, a permittee, or the United
States on a storage reservoir or other head-
water improvement, the Licensee shall reim-
burse the owner of the headwater improve-
ment for such part of the annual charges for
interest, maintenance, and depreciation
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thereof as the Commission shall determine
to be equitable, and shall pay to the United
States the cost of making such determina-
tion as fixed by the Commission. For bene-
fits provided by a storage reservoir or other
headwater improvement of the United
States, the Licensee shall pay to the Com-
mission the amounts for which it is billed
from time to time for such headwater bene-
fits and for the cost of making the deter-
minations pursuant to the then current regu-
lations of the Commission under the Federal
Power Act.

Article 12. The United States specifically
retains and safeguards the right to use water
in such amount, to be determined by the
Secretary of the Army, as may be necessary
for the purposes of navigation on the navi-
gable waterway affected; and the operations
of the Licensee, so far as they affect the use,
storage and discharge from storage of waters
affected by the license, shall at all time be
controlled by such reasonable rules and regu-
lations as the Secretary of the Army may
prescribe in the interest of navigation, and
as the Commission may prescribe for the
protection of life, health, and property, and
in the interest of the fullest practicable con-
servation and utilization of such waters for
power purposes and for other beneficial pub-
lic uses, including recreational purposes, and
the Licensee shall release water from the
project reservoir at such rate in cubic feet
per second, or such volume in acre-feet per
specified period of time, as the Secretary of
the Army may prescribe in the interest of
navigation, or as the Commission may pre-
scribe for the other purposes hereinbefore
mentioned.

Article 13. On the application of any person,
association, corporation, Federal agency,
State or municipality, the Licensee shall
permit such reasonable use of its reservoir or
other project properties, including works,
lands and water rights, or parts thereof, as
may be ordered by the Commission, after no-
tice and opportunity for hearing, in the in-
terests of comprehensive development of the
waterway or waterways involved and the
conservation and utilization of the water re-
sources of the region for water supply or for
the purposes of steam-electric, irrigation, in-
dustrial, municipal or similar uses. The Li-
censee shall receive reasonable compensa-
tion for use of its reservoir or other project
properties or parts thereof for such purposes,
to include at least full reimbursement for
any damages or expenses which the joint use
causes the Licensee to incur. Any such com-
pensation shall be fixed by the Commission
either by approval of an agreement between
the Licensee and the party or parties bene-
fiting or after notice and opportunity for
hearing. Applications shall contain informa-
tion in sufficient detail to afford a full un-
derstanding of the proposed use, including
satisfactory evidence that the applicant pos-
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sesses necessary water rights pursuant to ap-
plicable State law, or a showing of cause why
such evidence cannot concurrently be sub-
mitted, and a statement as to the relation-
ship of the proposed use to any State or mu-
nicipal plans or orders which may have been
adopted with respect to the use of such wa-
ters.

Article 14. In the construction or mainte-
nance of the project works, the Licensee
shall place and maintain suitable structures
and devices to reduce to a reasonable degree
the liability of contact between its trans-
mission lines and telegraph, telephone and
other signal wires or power transmission
lines constructed prior to its transmission
lines and not owned by the Licensee, and
shall also place and maintain suitable struc-
tures and devices to reduce to a reasonable
degree the liability of any structures or
wires falling or obstructing traffic or endan-
gering life. None of the provisions of this ar-
ticle are intended to relieve the Licensee
from any responsibility or requirement
which may be imposed by any other lawful
authority for avoiding of eliminating induc-
tive interference.

Article 15. The Licensee shall, for the con-
servation and development of fish and wild-
life resources, construct, maintain, and oper-
ate, or arrange for the construction, mainte-
nance, and operation of such reasonable fa-
cilities, and comply with such reasonable
modifications of the project structures and
operation, as may be ordered by the Commis-
sion upon its own motion or upon the rec-
ommendation of the Secretary of the Inte-
rior or the fish and wildlife agency or agen-
cies of any State in which the project or a
part thereof is located, after notice and op-
portunity for hearing.

Article 16. Whenever the United States
shall desire, in connection with the project,
to construct fish and wildlife facilities or to
improve the existing fish and wildlife facili-
ties at its own expense, the Licensee shall
permit the United States or its designated
agency to use, free of cost, such of the Li-
censee’s lands and interests in lands, res-
ervoirs, waterways and project works as may
be reasonably required to complete such fa-
cilities or such improvements thereof. In ad-
dition, after notice and opportunity for hear-
ing, the Licensee shall modify the proj- ect
operation as may be reasonably prescribed
by the Commission in order to permit the
maintenance and operation of the fish and
wildlife facilities constructed or improved by
the United States under the provisions of
this article. This article shall not be inter-
preted to place any obligation on the United
States to construct or improve fish and wild-
life facilities or to relieve the Licensee of
any obligation under this license.

Article 17. The Licensee shall construct,
maintain, and operate, or shall arrange for

212



Corps of Engineers, Dept. of the Army, DoD

the construction, maintenance, and oper-
ation of such reasonable recreational facili-
ties, including modifications thereto, such as
access roads, wharves, launching ramps,
beaches, picnic and camping areas, sanitary
facilities, and utilities, giving consideration
to the needs of the physically handicapped,
and shall comply with such reasonable modi-
fications of the project, as may be prescribed
hereafter by the Commission during the
term of this license upon its own motion or
upon the recommendation of the Secretary
of the Interior or other interested Federal or
State agencies, after notice and opportunity
for hearing.

Article 18. So far as is consistent with prop-
er operation of the project, the Licensee
shall allow the public free access, to a rea-
sonable extent, to project waters and adja-
cent project lands owned by the Licensee for
the purpose of full public utilization of such
lands and waters for navigation and for out-
door recreational purposes, including fishing
and hunting: Provided, That the Licensee
may reserve from public access such portions
of the project waters, adjacent lands, and
project facilities as may be necessary for the
protection of life, health, and property.

Article 19. In the construction, mainte-
nance, or operation of the project, the Li-
censee shall be responsible for, and shall
take reasonable measures to prevent, soil
erosion on lands adjacent to streams or
other waters, stream sedimentation, and any
form of water or air pollution. The Commis-
sion, upon request or upon its own motion,
may order the Licensee to take such meas-
ures as the Commission finds to be necessary
for these purposes, after notice and oppor-
tunity for hearing.

Article 20. The Licensee shall clear and
keep clear to an adequate width lands along
open conduits and shall dispose of all tem-
porary structures, unused timber, brush,
refuse, or other material unnecessary for the
purposes of the project which results from
the clearing of lands or from the mainte-
nance or alteration of the project works. In
addition, all trees along the periphery of
project reservoirs which may die during op-
erations of the project shall be removed. All
clearing of the lands and disposal of the un-
necessary material shall be done with due
diligence and to the satisfaction of the au-
thorized representatives of the Commission
and in accordance with appropriate Federal,
State, and local statutes and regulations.

Article 21. Material may be dredged or exca-
vated from, or placed as fill in, project lands
and/or waters only in the prosecution of
work specifically authorized under the li-
cense; in the maintenance of the project; or
after obtaining Commission approval, as ap-
propriate. Any such material shall be re-
moved and/or deposited in such manner as to
reasonably preserve the environmental val-
ues of the project and so as not to interfere
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with traffic on land or water. Dredging and
filling in a navigable water of the United
States shall also be done to the satisfaction
of the District Engineer, Department of the
Army, in charge of the locality.

Article 22. Whenever the United States
shall desire to construct, complete, or im-
prove navigation facilities in connection
with the project, the Licensee shall convey
to the United States, free of cost, such of its
lands and rights-of-way and such rights of
passage through its dams or other struc-
tures, and shall permit such control of its
pools, as may be required to complete and
maintain such navigation facilities.

Avrticle 23. The operation of any navigation
facilities which may be constructed as a part
of, or in connection with, any dam or diver-
sion structure constituting a part of the
project works shall at all times be controlled
by such reasonable rules and regulations in
the interest of navigation, including control
of the level of the pool caused by such dam
or diversion structure, as may be made from
time to time by the Secretary of the Army.

Article 24. The Licensee shall furnish power
free of cost to the United States for the oper-
ation and maintenance of navigation facili-
ties in the vicinity of the project at the volt-
age and frequency required by such facilities
and at a point adjacent thereto, whether said
facilities are constructed by the Licensee or
by the United States.

Article 25. The Licensee shall construct,
maintain, and operate at its own expense
such lights and other signals for the protec-
tion of navigation as may be directed by the
Secretary of the Department in which the
Coast Guard is operating.

Article 26. If the Licensee shall cause or suf-
fer essential project property to be removed
or destroyed or to become unfit for use,
without adequate replacement, or shall
abandon or discontinue good faith operation
of the project or refuse or neglect to comply
with the terms of the license and the lawful
orders of the Commission mailed to the
record address of the Licensee or its agent,
the Commission will deem it to be the intent
of the Licensee to surrender the license. The
Commission, after notice and opportunity
for hearing, may require the Licensee to re-
move any or all structures, equipment and
power lines within the project boundary and
to take any such other action necessary to
restore the project waters, lands, and facili-
ties remaining within the project boundary
to a condition satisfactory to the United
States agency having jurisdiction over its
lands or the Commission’s authorized rep-
resentative, as appropriate, or to provide for
the continued operation and maintenance of
nonpower facilities and fulfill such other ob-
ligations under the license as the Commis-
sion may prescribe. In addition, the Commis-
sion in its discretion, after notice and oppor-
tunity for hearing, may also agree to the
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surrender of the license when the Commis-
sion, for the reasons recited herein, deems it
to be the intent of the Licensee to surrender
the license.

Article 27. The right of the Licensee and of
its successors and assigns to use or occupy
waters over which the United States has ju-
risdiction, or lands of the United States
under the license, for the purpose of main-
taining the project works or otherwise, shall
absolutely cease at the end of the license pe-
riod, unless the Licensee has obtained a new
license pursuant to the then existing laws
and regulations, or an annual license under
the terms and conditions of this license.

Article 28. The terms and conditions ex-
pressly set forth in the license shall not be
constructed as impairing any terms and con-
ditions of the Federal Power Act which are
not expressly set forth herein.

FEDERAL ENERGY REGULATORY COMMISSION
FORM L-4 (REVISED OCTOBER, 1975)

TERMS AND CONDITIONS OF LICENSE FOR
UNCONSTRUCTED MAJOR PROJECT AFFECTING
NAVIGABLE WATERS OF THE UNITED STATES

Article 1. The entire project, as described in
this order of the Commission, shall be sub-
ject to all of the provisions, terms, and con-
ditions of the license.

Article 2. No substantial change shall be
made in the maps, plans, specifications, and
statements described and designated as ex-
hibits and approved by the Commission in its
order as a part of the license until such
change shall have been approved by the Com-
mission: Provided, however, That if the Li-
censee or the Commission deems it necessary
or desirable that said approved exhibits, or
any of them, be changed, there shall be sub-
mitted to the Commission for approval a re-
vised, or additional exhibit or exhibits cov-
ering the proposed changes which, upon ap-
proval by the Commission, shall become a
part of the license and shall supersede, in
whole or in part, such exhibit or exhibits
theretofore made a part of the license as
may be specified by the Commission.

Article 3. The project works shall be con-
structed in substantial conformity with the
approved exhibits referred to in Article 2
herein or as changed in accordance with the
provisions of said article. Except when emer-
gency shall require for the protection of
navigation, life, health, or property, there
shall not be made without prior approval of
the Commission any substantial alteration
or addition not in conformity with the ap-
proved plans to any dam or other project
works under the license or any substantial
use of project lands and waters not author-
ized herein; and any emergency alteration,
addition, or use so made shall thereafter be
subject to such modification and change as
the Commission may direct. Minor changes
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in project works, or in uses of project lands
and waters, or divergence from such ap-
proved exhibits may be made if such changes
will not result in a decrease in efficiency, in
a material increase in cost, in an adverse en-
vironmental impact, or in impairment of the
general scheme of development; but any of
such minor changes made without the prior
approval of the Commission, which in its
judgment have produced or will produce any
of such results, shall be subject to such al-
teration as the Commission may direct.

Upon the completion of the project, or at
such other time as the Commission may di-
rect, the Licensee shall submit to the Com-
mission for approval revised exhibits insofar
as necessary to show any divergence from or
variations in the project area and project
boundary as finally located or in the project
works as actually constructed when com-
pared with the area and boundary shown and
the works described in the license or in the
exhibits approved by the Commission, to-
gether with a statement in writing setting
forth the reasons which in the opinion of the
Licensee necessitated or justified variation
in or divergence from the approved exhibits.
Such revised exhibits shall, if and when ap-
proved by the Commission, be made a part of
the license under the provisions of Article 2
hereof.

Article 4. The construction, operation, and
maintenance of the project and any work in-
cidental to additions or alterations shall be
subject to the inspection and supervision of
the Regional Engineer, Federal Power Com-
mission, in the region wherein the project is
located, or of such other officer or agent as
the Commission may designate, who shall be
the authorized representative of the Com-
mission for such purposes. The Licensee
shall cooperate fully with said representa-
tive and shall furnish him a detailed pro-
gram of inspection by the Licensee that will
provide for an adequate and qualified inspec-
tion force for construction of the project and
for any subsequent alterations to the
project. Construction of the project works or
any feature or alterations thereof shall not
be initiated until the program of inspection
for the project works or any such feature
thereof has been approved by said represent-
ative. The Licensee shall also furnish to said
representative such further information as
he may require concerning the construction,
operation, and maintenance of the project,
and of any alteration thereof, and shall no-
tify him of the date upon which work will
begin, as far in advance thereof as said rep-
resentative may reasonably specify, and
shall notify him promptly in writing of any
suspension of work for a period of more than
one week, and of its resumption and comple-
tion. The Licensee shall allow said represent-
ative and other officers or employees of the
United States, showing proper credentials,
free and unrestricted access to, through, and
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across the project lands and project works in
the performance of their official duties. The
Licensee shall comply with such rules and
regulations of general or special applica-
bility as the Commission may prescribe from
time to time for the protection of life,
health, or property.

Article 5. The Licensee, within 5 years from
the date of issuance of the license, shall ac-
quire title in fee or other right to use in per-
petuity all lands, other than lands of the
United States, necessary or appropriate for
the construction, maintenance, and oper-
ation of the project. The Licensee or its suc-
cessors and assigns shall, during the period
of the license, retain the possession of all
project property covered by the license as
issued or as later amended, including the
project area, the project works, and all fran-
chises, easements, water and rights of occu-
pancy and use; and none of such properties
shall be voluntarily sold, leased, transferred,
abandoned, or otherwise disposed of without
the prior written approval of the Commis-
sion, except that the Licensee may lease or
otherwise dispose of interests in project
lands or property without specific written
approval of the Commission pursuant to the
then current regulations of the Commission.
The provisions of this article are not in-
tended to prevent the abandonment or the
retirement from service of structures, equip-
ment, or other project works in connection
with replacements thereof when they become
obsolete, inadequate, or inefficient for fur-
ther service due to wear and tear; and mort-
gage or trust deeds or judicial sales made
thereunder, or tax sales, shall not be deemed
voluntary transfers within the meaning of
this article.

Article 6. In the event the project is taken
over by the United States upon the termi-
nation of the license as provided in Section
14 of the Federal Power Act, or is transferred
to a new licensee or to a non-power licensee
under the provisions of Section 15 of said
Act, the Licensee, its successors and assigns
shall be responsible for, and shall make good
any defect of title to, or of right of occu-
pancy and use in, any of such project prop-
erty that is necessary or appropriate or valu-
able and serviceable in the maintenance and
operation of the project, and shall pay and
discharge, or shall assume responsibility for
payment and discharge of, all liens or en-
cumbrances upon the project or project prop-
erty created by the Licensee or created or in-
curred after the issuance of the License: Pro-
vided, That the provisions of this article are
not intended to require the Licensee, for the
purpose of transferring the project to the
United States or to a new licensee, to ac-
quire any different title to, or right of occu-
pancy and use in, any of such project prop-
erty than was necessary to acquire for its
own purposes as the Licensee.
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Article 7. The actual legitimate original
cost of the project, and of any addition
thereto or betterment thereof, shall be deter-
mined by the Commission in accordance with
the Federal Power Act and the Commission’s
Rules and Regulations thereunder.

Article 8. The Licensee shall install and
thereafter maintain gages and stream-gaging
stations for the purpose of determining the
stage and flow of the stream or streams on
which the project is located, the amount of
water held in and withdrawn from storage,
and the effective head on the turbines; shall
provide for the required reading of such
gages and for the adequate rating of such
stations; and shall install and maintain
standard meters adequate for the determina-
tion of the amount of electric energy gen-
erated by the project works. The number,
character, and location of gages, meters, or
other measuring devices, and the method of
operation thereof, shall at all times be satis-
factory to the Commission or its authorized
representative. The Commission reserves the
right, after notice and opportunity for hear-
ing, to require such alterations in the num-
ber, character, and location of gages, meters,
or other measuring devices, and the method
of operation thereof, as are necessary to se-
cure adequate determinations. The installa-
tion of gages, the rating of said stream or
streams, and the determination of the flow
thereof, shall be under the supervision of, or
in cooperation with, the District Engineer of
the United States Geological Survey having
charge of stream-gaging operations in the re-
gion of the project, and the Licensee shall
advance to the United States Geological Sur-
vey the amount of funds estimated to be nec-
essary for such supervision, or cooperation
for such periods as may be mutually agreed
upon. The Licensee shall keep accurate and
sufficient records of the foregoing deter-
minations to the satisfaction of the Commis-
sion, and shall make return of such records
annually at such time and in such form as
the Commission may prescribe.

Article 9. The Licensee shall, after notice
and opportunity for hearing, install addi-
tional capacity or make other changes in the
project as directed by the Commission, to
the extent that it is economically sound and
in the public interest to do so.

Article 10. The Licensee shall, after notice
and opportunity for hearing, coordinate the
operation of the project, electrically and hy-
draulically, with such other projects or
power systems and in such manner as the
Commission may direct in the interest of
power and other beneficial public uses of
water resources, and on such conditions con-
cerning the equitable sharing of benefits by
the Licensee as the Commission may order.

Article 11. Whenever the Licensee is di-
rectly benefited by the construction work of
another licensee, a permittee, or the United
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States on a storage reservoir or other head-
water improvement, the Licensee shall reim-
burse the owner of the headwater improve-
ment for such part of the annual charges for
interest, maintenance, and depreciation
thereof as the Commission shall determine
to be equitable, and shall pay to the United
States the cost of making such determina-
tion as fixed by the Commission. For bene-
fits provided by a storage reservoir or other
headwater improvement of the United
States, the Licensee shall pay to the Com-
mission the amounts for which it is billed
from time to time for such headwater bene-
fits and for the cost of making the deter-
minations pursuant to the then current regu-
lations of the Commission under the Federal
Power Act.

Article 12. The United States specifically
retains and safeguards the right to use water
in such amount, to be determined by the
Secretary of the Army, as may be necessary
for the purposes of navigation on the navi-
gable waterway affected; and the operations
of the Licensee, so far as they affect the use,
storage and discharge from storage of waters
affected by the license, shall at all times be
controlled by such reasonable rules and regu-
lations as the Secretary of the Army may
prescribe in the interest of navigation, and
as the Commission may prescribe for the
protection of life, health, and property, and
in the interest of the fullest practicable con-
servation and utilization of such waters for
power purposes and for other beneficial pub-
lic uses, including recreational purposes, and
the Licensee shall release water from the
project reservoir at such rate in cubic feet
per second, or such volume in acre-feet per
specified period of time, as the Secretary of
the Army may prescribe in the interest of
navigation, or as the Commission may pre-
scribe for the other purposes hereinbefore
mentioned.

Article 13. On the application of any person,
association, corporation, Federal agency,
State or municipality, the Licensee shall
permit such reasonable use of its reservoir or
other project properties, including works,
lands and water rights, or parts thereof, as
may be ordered by the Commission, after no-
tice and opportunity for hearing, in the in-
terests of comprehensive development of the
waterway or waterways involved and the
conservation and utilization of the water re-
sources of the region for water supply or for
the purposes of steam-electric, irrigation, in-
dustrial, municipal or similar uses. The Li-
censee shall receive reasonable compensa-
tion for use of its reservoir or other project
properties or parts thereof for such purposes,
to include at least full reimbursement for
any damages or expenses which the joint use
causes the Licensee to incur. Any such com-
pensation shall be fixed by the Commission
either by approval of an agreement between
the Licensee and the party or parties bene-
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fiting or after notice and opportunity for
hearing. Applications shall contain informa-
tion in sufficient detail to afford a full un-
derstanding of the proposed use, including
satisfactory evidence that the applicant pos-
sesses necessary water rights pursuant to ap-
plicable State law, or a showing of cause why
such evidence cannot concurrently be sub-
mitted, and a statement as to the relation-
ship of the proposed use to any State or mu-
nicipal plans or orders which may have been
adopted with respect to the use of such wa-
ters.

Article 14. In the construction or mainte-
nance of the project works, the Licensee
shall place and maintain suitable structures
and devices to reduce to a reasonable degree
the liability of contact between its trans-
mission lines and telegraph, telephone and
other signal wires or power transmission
lines constructed prior to its transmission
lines and not owned by the Licensee, and
shall also place and maintain suitable struc-
tures and devices to reduce to a reasonable
degree the liability of any structures or
wires falling or obstructing traffic or endan-
gering life. None of the provisions of this ar-
ticle are intended to relieve the Licensee
from any responsibility or requirement
which may be imposed by any other lawful
authority for avoiding or eliminating induc-
tive interference.

Article 15. The Licensee shall, for the con-
servation and development of fish and wild-
life resources, construct, maintain, and oper-
ate, or arrange for the construction, mainte-
nance, and operation of such reasonable fa-
cilities, and comply with such reasonable
modifications of the project structures and
operation, as may be ordered by the Commis-
sion upon its own motion or upon the rec-
ommendation of the Secretary of the Inte-
rior or the fish and wildlife agency or agen-
cies of any State in which the project or a
part thereof is located, after notice and op-
portunity for hearing.

Article 16. Whenever the United States
shall desire, in connection with the project,
to construct fish and wildlife facilities or to
improve the existing fish and wildlife facili-
ties at its own expense, the Licensee shall
permit the United States or its designated
agency to use, free of cost, such of the Li-
censee’s lands and interests in lands, res-
ervoirs, waterways and project works as may
be reasonably required to complete such fa-
cilities or such improvements thereof. In ad-
dition, after notice and opportunity for hear-
ing, the Licensee shall modify the project
operation as may be reasonably prescribed
by the Commission in order to permit the
maintenance and operation of the fish and
wildlife facilities constructed or improved by
the United States under the provisions of
this article. This article shall not be inter-
preted to place any obligation on the United
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States to construct or improve fish and wild-
life facilities or to relieve the Licensee of
any obligation under this license.

Article 17. The Licensee shall construct,
maintain, and operate, or shall arrange for
the construction, maintenance, and oper-
ation of such reasonable recreational facili-
ties, including modifications thereto, such as
access roads, wharves, launching ramps,
beaches, picnic and camping areas, sanitary
facilities, and utilities, giving consideration
to the needs of the physically handicapped,
and shall comply with such reasonable modi-
fications of the project, as may be prescribed
hereafter by the Commission during the
term of this license upon its own motion or
upon the recommendation of the Secretary
of the Interior or other interested Federal or
State agencies, after notice and opportunity
for hearing.

Article 18. So far as is consistent with prop-
er operation of the project, the Licensee
shall allow the public free access, to a rea-
sonable extent, to project waters and adja-
cent project lands owned by the Licensee for
the purpose of full public utilization of such
lands and waters for navigation and for out-
door recreational purposes, including fishing
and hunting: Provided, That the Licensee
may reserve from public access such portions
of the project waters, adjacent lands, and
project facilities as may be necessary for the
protection of life, health, and property.

Article 19. In the construction, mainte-
nance, or operation of the project, the Li-
censee shall be responsible for, and shall
take reasonable measures to prevent, soil
erosion on lands adjacent to streams or
other waters, stream sedimentation, and any
form of water or air pollution. The Commis-
sion, upon request or upon its own motion,
may order the Licensee to take such meas-
ures as the Commission finds to be necessary
for these purposes, after notice and oppor-
tunity for hearing.

Article 20. The Licensee shall consult with
the appropriate State and Federal agencies
and, within one year of the date of issuance
of this license, shall submit for Commission
approval a plan for clearing the reservoir
area. Further, the Licensee shall clear and
keep clear to an adequate width lands along
open conduits and shall dispose of all tem-
porary structures, unused timber, brush,
refuse, or other material unnecessary for the
purposes of the project which results from
the clearing of lands or from the mainte-
nance or alteration of the project works. In
addition, all trees along the periphery of
project reservoirs which may die during op-
erations of the project shall be removed.
Upon approval of the clearing plan all clear-
ing of the lands and disposal of the unneces-
sary material shall be done with due dili-
gence and to the satisfaction of the author-
ized representative of the Commission and in
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accordance with appropriate Federal, State,
and local statutes and regulations.

Article 21. Material may be dredged or exca-
vated from, or placed as fill in, project lands
and/or waters only in the prosecution of
work specifically authorized under the li-
cense; in the maintenance of the project; or
after obtaining Commission approval, as ap-
propriate. Any such material shall be re-
moved and/or deposited in such manner as to
reasonably preserve the environmental val-
ues of the project and so as not to interfere
with traffic on land or water. Dredging and
filling in a navigable water of the United
States shall also be done to the satisfaction
of the District Engineer, Department of the
Army, in charge of the locality.

Article 22. Whenever the United States
shall desire to construct, complete, or im-
prove navigation facilities in connection
with the project, the Licensee shall convey
to the United States, free of cost, such of its
lands and rights-of-way and such rights of
passage through its dams or other struc-
tures, and shall permit such control of its
pools, as may be required to complete and
maintain such navigation facilities.

Article 23. The operation of any navigation
facilities which may be constructed as a part
of, or in connection with, any dam or diver-
sion structure constituting a part of the
project works shall at all times be controlled
by such reasonable rules and regulations in
the interest of navigation, including control
of the level of the pool caused by such dam
or diversion structure, as may be made from
time to time by the Secretary of the Army.

Article 24. The Licensee shall furnish power
free of cost to the United States for the oper-
ation and maintenance of navigation facili-
ties in the vicinity of the project at the volt-
age and frequency required by such facilities
and at a point adjacent thereto, whether said
facilities are constructed by the Licensee or
by the United States.

Article 25. The Licensee shall construct,
maintain, and operate at its own expense
such lights and other signals for the protec-
tion of navigation as may be directed by the
Secretary of the Department in which the
Coast Guard is operating.

Article 26. If the Licensee shall cause or suf-
fer essential project property to be removed
or destroyed or to become unfit for use,
without adequate replacement, or shall
abandon or discontinue good faith operation
of the project or refuse or neglect to comply
with the terms of the license and the lawful
orders of the Commission mailed to the
record address of the Licensee or its agent,
the Commission will deem it to be the intent
of the Licensee to surrender the license. The
Commission, after notice and opportunity
for hearing, may require the Licensee to re-
move any or all structures, equipment and
power lines within the project boundary and
to take any such other action necessary to
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restore the project waters, lands, and facili-
ties remaining within the project boundary
to a condition satisfactory to the United
States agency having jurisdiction over its
lands or the Commission’s authorized rep-
resentative, as appropriate, or to provide for
the continued operation and maintenance of
nonpower facilities and fulfill such other ob-
ligations under the license as the Commis-
sion may prescribe. In addition, the Commis-
sion in its discretion, after notice and oppor-
tunity for hearing, may also agree to the
surrender of the license when the Commis-
sion, for the reasons recited herein, deems it
to be the intent of the Licensee to surrender
the license.

Article 27. The right of the Licensee and of
its successors and assigns to use or occupy
waters over which the United States has ju-
risdiction, or lands of the United States
under the license, for the purpose of main-
taining the project works or otherwise, shall
absolutely cease at the end of the license pe-
riod, unless the Licensee has obtained a new
license pursuant to the then existing laws
and regulations, or an annual license under
the terms and conditions of this license.

Article 28. The terms and conditions ex-
pressly set forth in the license shall not be
construed as impairing any terms and condi-
tions of the Federal Power Act which are not
expressly set forth herein.

LIsT oF FPC STANDARD ARTICLES FORMS USED
IN PERMITS AND LICENSES FOR HYDRO-
ELECTRIC PROJECTS

[The following FPC standard articles Forms, in addition to the
standard Forms L-3, and L—4 which are provided in this ap-
pendix, are available from the FPC offices:]

FPC

Forms 1 Title

Terms and conditions of preliminary permit.

Terms and conditions of license for constructed
major project affecting lands of the United
States.

Terms and conditions of license for unconstructed
major project affecting lands of the United
States.

Terms and conditions of license for constructed
major projects affecting navigable waters and
lands of the United States.

Terms and conditions of license for unconstructed
major project affecting navigable waters and
lands of the United States.

Terms and conditions of license for constructed
minor projects affecting navigable waters of the
United States.

Terms and conditions of license for constructed
major project affecting the interests of interstate
or foreign commerce.

Terms and conditions of license for unconstructed
major project affecting the interests of interstate
or foreign commerce.

Terms and conditions of license for unconstructed
minor project affecting navigable waters of the
United States.

Terms and conditions of license for unconstructed
minor project affecting the interests of interstate
or foreign commerce.
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LIST OF FPC STANDARD ARTICLES FORMS USED
IN PERMITS AND LICENSES FOR HYDRO-
ELECTRIC PROJECTS—Continued

[The following FPC standard articles Forms, in addition to the
standard Forms L-3, and L—4 which are provided in this ap-
pendix, are available from the FPC offices:]

Fn'):rf‘)ncsl Title

L-16 ..... Terms and conditions of license for constructed
minor project affecting lands of the United
States.

L-17 ... Terms and conditions of license for unconstructed
minor project affecting lands of the United
States.

L-18 ..... Terms and conditions of license for constructed
minor project affecting navigable waters and
lands of the United States.

L-19 ... Terms and conditions of license for unconstructed
minor project affecting navigable waters and
lands of the United States.

1Revised Oct. 1975.

PART 222—ENGINEERING AND
DESIGN

Sec.

222.2 Acquisition of lands downstream from
spillways for hydrologic safety purposes.

222.3 Clearances for power and communica-
tion lines over reservoirs.

222.4 Reporting earthquake effects.

222.5 Water control management (ER 1110-
2-240).

222.6 National Program for
Non-Federal Dams.

AUTHORITY: 23 U.S.C. 116(d); delegation in
49 CFR 1.45(b); 33 U.S.C. 467 et seq; 33 U.S.C.
701, 701b, and 701c-1 and specific legislative
authorization Acts and Public Laws listed in
appendix E of §222.7.

Inspection of

§222.2 Acquisition of lands down-
stream from spillways for hydro-
logic safety purposes.

(a) Purpose. This regulation provides
guidance on the acquisition of lands
downstream from spillways for the pur-
pose of protecting the public from haz-
ards imposed by spillway discharges.
Guidance contained herein is in addi-
tion to ER 405-2-150.

(b) Applicability. This regulation is
applicable to all OCE elements and all
field operating agencies having civil
works responsibilities.

(c) Reference. ER 405-2-150.

(d) Discussion. A policy of public safe-
ty awareness will be adhered to in all
phases of design and operation of dam
and lake projects to assure adequate
security for the general public in areas
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downstream from spillways. A real es-
tate interest will be required in those
areas downstream of a spillway where
spillway discharge could create or sig-
nificantly increase a hazardous condi-
tion. The real estate interest will ex-
tend downstream to where the spillway
discharge would not significantly in-
crease hazards. A real estate interest is
not required in areas where flood con-
ditions would clearly be nonhazardous.

(e) Hydrologic criteria. The construc-
tion and operation of a dam and spill-
way may create or aggravate a poten-
tial hazard in the spillway discharge
area. Therefore, an appropriate solu-
tion should be developed in a system-
atic manner. All pertinent facts need
to be considered to assure that the risk
to non-Federal interests does not ex-
ceed conditions that would prevail
without the project. General hydro-
logic engineering considerations are as
follows:

(1) Probability of spillway use. Pool
elevation versus probability of filling
relationships can change materially
after initial construction. Spillway use
may be more frequent than antici-
pated. The infrequent use of a spillway
is not a basis for the lack of adequate
downstream real estate interest.

(2) Changes in project functions. Water
resource needs within river basins
change and pool levels may be adjusted
to provide more conservation storage,
particularly when high-level limited-
service spillways are provided. Such
changes normally increase spillway use
and are to be considered.

(3) Volume and velocity of spillway
flow. The amount of flow and destruc-
tive force of the flow from a spillway
during floods up to the spillway design
flood can vary from insignificant to ex-
tremely hazardous magnitudes. The se-
verity and area of hazard associated
with spillway discharge will vary de-
pending on specific project site condi-
tions. Therefore, the hazard is to be
analyzed on a project-by-project basis.

(4) Development within floodway. If de-
velopment within the floodway down-
stream from a spillway is not present
at the time of project construction, the
existence of the reservoir may encour-
age development. Adverse terrain con-
ditions do not preclude development.
Sparse present development is not a

§222.2

basis for lack of real estate acquisi-
tion.

(5) Debris movement within floodway.
The availability of erodible material in
a spillway flow area intensifies the haz-
ards of spillway flow. In fact, debris
may be transported to downstream
areas that otherwise would not be ad-
versely affected. Extreme erosion may
result from high velocities and turbu-
lence. Both debris and erosion must be
evaluated and considered.

(6) Flood warning and response poten-
tial. Small projects generally have
short time periods available to warn
downstream inhabitants and may be
unattended prior to spillway use. The
ability to convince individuals to leave
most of their worldly possessions to
the ravages of spillway flow may be se-
verely limited. In some cases flood
warning systems may be necessary;
however, this subject is beyond the
scope of this regulation. Warning sys-
tems are not an adequate substitute for
a real estate interest in lands down-
stream of spillways.

(7) Location of spillway. Spillways
should be located to minimize the haz-
ards associated with their discharge
and the total project cost (cost of spill-
way structure and downstream lands).
Spillways, outlet works, stilling ba-
sins, and outlet channels should be de-
signed to minimize hazards to down-
stream interest insofar as is
engineeringly and economically rea-
sonable.

(f) Real estate. The real estate inter-
est required downstream of spillways
will be adequate to assure carrying out
project purposes and to protect non-
Federal interest from hazards created
by spillway flows. The interest may be
either fee or permanent easement. A
permanent easement must exclude all
overnight and/or permanent habi-
tation, structures subject to damage by
spillway flows and activities that
would increase the potential hazards.
No real estate interest is required for:

(1) Areas where the imposed or aggra-
vated flood condition is non-hazardous.
Affected interest should be informed of
the nature of the imposed non-haz-
ardous flood condition.

(2) Areas where the construction and
operation of a dam and spillway do not
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increase or create a hazardous condi-
tion.

(g) Alternative land uses. In some
cases land downstream from spillways
can be effectively used for purposes
other than hydrologic safety. There-
fore, the entire cost of these lands may
not be an additional project cost. For
example, the lands downstream of a
spillway may be used for wildlife man-
agement essential to project purposes
in lieu of other lands suitable for simi-
lar purposes at another location.

(h) Procedural guidance. Procedures
regarding the application of the prin-
ciples outlined in the above paragraphs
are as follows:

(1) For various flood magnitudes up
to the probable maximum flood deter-
mine the “with’ and ‘“‘without project”
flood conditions downstream of a dam
spillway for the following:

(i) Flooded area.

(ii) Flood depth.

(iii) Flood duration.

(iv) Velocities.

(v) Debris and erosion.

(2) Determine the combinations of
flood magnitudes and the above flood
conditions that could be the most haz-
ardous and/or result in the greatest in-
crease in hazard from “without” to
“with project” flood conditions. Des-
ignate these combinations of flood
magnitude and flood conditions as the
critical conditions.

(3) For the critical conditions se-
lected above outline the areas where
the project could increase and/or create
(impose) one or more of the critical
conditions. Areas where spillway flows
do not create or increase flood condi-
tions are excluded from further anal-
ysis.

(4) Determine where the imposed
critical conditions as outlined above
would be hazardous and non-hazardous.
Non-hazardous areas are defined as
those areas where:

(i) Flood depths are maximum of 2
feet in urban and rural areas.

(ii) Flood depths are essentially non-
damaging to urban property.

(iii) Flood durations are a maximum
of 3 hours in urban areas and 24 hours
in agricultural areas.

(iv) Velocities do not exceed 4 feet
per second.
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(v) Debris and erosion potentials are
minimal.

(vi) Imposed flood conditions would
be infrequent. That is, the exceedence
frequency should be less than 1 per-
cent. Hazardous areas are those where
any of the above criteria are exceeded.

(5) Based upon the information devel-
oped above and the principles outlined
in paragraphs (c) through (f) of this
section, decide on the extent of area
and estate required for hydrologic safe-
ty purposes.

(i) Reporting. Lands to be acquired
downstream from spillways and in-
tended purposes will be identified and
the cost included in feasibility reports
and real estate design memoranda. Ad-
ditional specific information in support
of land acquisition should be provided
in Phase | or Phase Il general design
memoranda (GDM) and dam mod-
ernization reports. This information
should include topographic maps, area
flooded maps, velocities, erosion and
debris areas ‘““‘with’ and ‘“‘without’ the
project. Real estate boundaries and dis-
cussions of items in paragraph (h)(4)
are also essential in the GDM’s and
dam modernization reports.

[43 FR 35481, Aug. 10, 1978. Redesignated at 60
FR 19851, Apr. 21, 1995]

§222.3 Clearances for power and com-
munication lines over reservoirs.

(@) Purpose. This regulation pre-
scribes the minimum vertical clear-
ances to be provided when relocating
existing or constructing new power and
communication lines over waters of
reservoir projects.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(c) References. (1) ER 1180-1-1 (Section
73).

(2) National Electrical Safety Code
(ANSI C2), available from IEEE Service
Center, 445 Hoes Lane, Piscataway,
N.J. 08854.

(d) Definitions—(1) Design high water
level. The design high water level above
which clearances are to be provided
shall be either: (i) The elevation of the
envelope profile of the 50 year flood, or
flood series, routed through the res-
ervoir with a full conservation pool
after 50 years of sedimentation, or (ii)
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the elevation of the top of the flood
control pool, whichever is higher.

(2) Low point of line. The low point of
the line shall be the elevation of the
lowest point of the line taking into
consideration all factors including
temperature, loading and length of
spans as outlined in the National Elec-
trical Safety Code.

(3 Minimum vertical clearance. The
minimum vertical clearance shall be
the distance from the design high
water lever (paragraph (d)(1) of this
section) to the low point of the line
(paragraph (d)(2) of this section).

(e) Required clearances. Minimum
vertical clearances for power and com-
munication lines over reservoirs shall
not be less than required by section 23,
rule 232 of the latest revision of the Na-
tional Electrical Safety Code (ANSI
C2).

(1) In general, minimum vertical
clearances shall not be less than shown
in Table 232-1, Item 7, of ANSI C2, even
for reservoirs or areas not suitable for
sailboating or where sailboating is pro-
hibited.

(2) If clearances not in accordance
with Table 232-1 of ANSI C2 are pro-
posed, justification for the clearances
should be provided.

() Navigable waters. For parts of res-
ervoirs that are designated as navi-
gable waters of the United States,
greater clearances will be provided if
so required. The clearances required
over navigable waters are covered by 33
CFR 322.5(i)(2) and are not affected by
this regulation.

[43 FR 14013, Apr. 4, 1978. Redesignated at 60
FR 19851, Apr. 21, 1995]

§222.4 Reporting earthquake effects.

(@) Purpose. This regulation states
policy, defines objectives, assigns func-
tions, and establishes procedures for
assuring the structural integrity and
operational adequacy of major Civil
Works structures following the occur-
rence of significant earthquakes. It pri-
marily concerns damage surveys fol-
lowing the occurrences of earthquakes.

(b) Applicability. This regulation is
applicable to all field operating agen-
cies having Civil Works responsibil-
ities.

(c) References. (1) ER
(§222.2).

1110-2-100

§222.4
(2) ER 1110-2-1806.
(3) ER 1110-2-8150.
(4) ER 1130-2-419.
(5) State-of-the-Art for Assessing

Earthquake Hazards in the United
States—WES Miscellaneous Papers S-
73-1—Reports 1 thru 14. Available from
U.S. Army Engineer Waterways Experi-
ment Station, P.O. Box 631, Vicksburg,
Mississippi 39180.

(d) Policy. Civil Works structures
which could be caused to fail or par-
tially fail by an earthquake and whose
failure or partial failure would endan-
ger the lives of the public and/or cause
substantial property damage, will be
evaluated following potentially dam-
aging earthquakes to insure their con-
tinued structural stability, safety and
operational adequacy. These structures

include dams, navigation locks,
powerhouses, and appurtenant struc-
tures, (intakes, outlet works, build-

ings, tunnels, paved spillways) which
are operated by the Corps of Engineers
and for which the Corps is fully respon-
sible. Also included are major levees,
floodwalls, and similar facilities de-
signed and constructed by the Corps of
Engineers and for whose structural
safety and stability the Corps has a
public obligation to be aware of al-
though not responsible for their main-
tenance and operation. The evaluation
of these structures will be based upon
post-earthquake inspections which will
be conducted to detect conditions of
significant structural distress and to
provide a basis for timely initiation of
restorative and remedial measures.

(e) Post-earthquake inspections and
evaluation surveys—(1) Limitations of
present knowledge. The design of struc-
tures for earthquake loading is limited
by the infrequent opportunity to com-
pare actual performance with the de-
sign. Damage which would affect the
function of the project is unlikely if
peak accelerations are below 0.1g.; but
it cannot be assumed that a structure
will not be damaged from earthquake
loadings below that for which it was
designed. Furthermore, earthquakes
have occurred in several parts of the
country where significant seismic ac-
tivity had not been predicted by some
seismic zoning maps. This indicates the
possibility that earthquake induced
loads may not have been adequately
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considered in the design of older struc-
tures.

(2) Types of reportable damage. Many
types of structural damage can be in-
duced by ground motion from earth-
quakes or from large nuclear blasts
(which also tend to induce ground vi-
brations in the more damaging lower
frequency ranges). Any post-earth-
quake change in appearance or func-
tional capability of a major Civil
Works structure should be evaluated
and reported. Examples are symptoms
of induced stresses in buildings made
evident by cracked plaster, windows or
tile, or in binding of doors or windows;
cracked or shifted bridge pier footings
or other concrete structures; turbidity
or changed static level of water wells;
cracks in concrete dams or earth em-
bankments; and misalignment of hy-
draulic control structures or gates. In-
duced dynamic loading on earth dams
may result in loss of freeboard by set-
tlement, or cause localized quick con-
ditions within the embankment sec-
tions or earth foundations. Also, new
seepage paths may be opened up within
the foundation or through the embank-
ment section. Ground motion induced
landslides may occur in susceptible
areas of the reservoir rim, causing em-
bankment overtopping by waves and
serious damage. All such unusual con-
ditions should be evaluated and re-
ported.

(f) Inspection and evaluation programs.
(1) If the project is located in an area
where the earthquake causes signifi-
cant damage (Modified Mercalli Inten-
sity VII or greater) to structures in the
vicinity, the Chief, Engineering Divi-
sion, should be immediately notified
and an engineering evaluation and in-
spection team should be sent to the
project.

(2) If the project is located in an area
where the earthquake is felt but causes
no or insignificant damage (Modified
Mercalli Intensity VI or less) to struc-
tures in the vicinity of the project,
project operations personnel should
make an immediate inspection. This
inspection should determine: (i) Wheth-
er there is evidence of earthquake dam-
age or disturbance, and (ii) whether
seismic instrumentation, where
present, has been triggered. The Chief,
Engineering Division should be notified
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by phone of the results of the inspec-
tion. If damage is observed, which is
considered to threaten the immediate
safety or operational capability of the
project, immediate action should be
taken as covered in paragraph (f)(1) of
this section. For other situations, the
Chief of Engineering Division will de-
termine the need for and urgency for
an engineering inspection.

(3) When an engineering inspection of
structures is deemed necessary fol-
lowing a significant earthquake, HQDA
(DAEN-CWE) WASH DC 20314 will be
notified of the inspection program as
soon as it is established.

(4) As a general rule, the structures
which would be of concern following an
earthquake are also the structures
which are involved in the inspection
program under ER 1110-2-100. Whenever
feasible, instrumentation and proto-
type testing programs undertaken
under ER 1110-2-100 to monitor struc-
tural performance and under ER 1110-2-
8150 to develop design criteria will be
utilized in the post-earthquake safety
evaluation programs. Additional spe-
cial types of instrumentation will be
incorporated in selected structures in
which it may be desirable to measure
forces, pressures, loads, stresses,
strains, displacements, deflections, or
other conditions relating to damage
and structural safety and stability in
case of an earthquake.

(5) Where determined necessary, a de-
tailed, systematic engineering inspec-
tion will be made of the post-earth-
quake condition of each structure, tak-
ing into account its distinctive fea-
tures. For structures which have in-
curred earthquake damage a formal
technical report will be prepared in a
format similar to inspection reports re-
quired under ER 1110-2-100. (Exempt
from requirements control under para-
graph 7-2b, AR 335-15.) The report will
include summaries of the instrumenta-
tion and other observation data for
each inspection, for permanent record
and reference purposes. This report will
be used to form a basis for major reme-
dial work when required. Where
accelerometers or other types of strong
motion instruments have been in-
stalled, readings and interpretations
from these instruments should also be
included in the report. The report will
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contain recommendations for remedial
work when appropriate, and will be
transmitted through the Division Engi-
neer for review and to HQDA (DAEN-
CWE) WASH DC 20314 for review and
approval. For structures incurring no
damage a simple statement to this ef-
fect will be all that is required in the
report, unless seismic instrumentation
at the project is activated. (See para-
graph (h)(4) of this section.)

(g9) Training. The dam safety training
program covered by paragraph 6 of ER
1130-2-419 should include post-earth-
quake inspections and the types of
damage operations personnel should
look for.

(h) Responsibilities. (1) The Engineer-
ing Divisions of the District offices will
formulate the inspection program, con-
duct the post-earthquake inspections,
process and analyze the data of instru-
mental and other observations, evalu-
ate the resulting condition of the
structures, and prepare the inspection
reports. The Engineering division is
also responsible for planning special in-
strumentation felt necessary in se-
lected structures under this program.
Engineering Division is responsible for
providing the training discussed in
paragraph (g) of this section.

(2) The Construction Divisions of the
District offices will be responsible for
the installation of the earthquake in-
strumentation devices and for data col-
lection if an earthquake occurs during
the construction period.

(3) The Operations Division of the
District offices will be responsible for
the immediate assessment of earth-
quake damage and notifying the Chief,
Engineering Division as discussed in
paragraphs (f)(1) and (2). The Oper-
ations Division will also be responsible
for earthquake data collection after
the construction period in accordance
with the instrumental observation pro-
grams, and will assist and participate
in the post-earthquake inspections.

(4) The U.S. Geological Survey has
the responsibility for servicing and col-
lecting all data from strong motion in-
strumentation at Corps of Engineers
dam projects following an earthquake
occurrence. However, the U.S. Army
Waterways Experiment Station (WES)
is assigned the responsibility for ana-
lyzing and interpreting these earth-
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quake data. Whenever a recordable
earthquake record is obtained from
seismic instrumentation at a Corps
project, the Division will send a report
of all pertinent instrumentation data
to the Waterways Experiment Station,
ATTN: WESGH, P.O. Box 631, Vicks-
burg, Mississippi 39180. The report on
each project should include a complete
description of the locations and types
of instruments and a copy of the in-
strumental records from each of the
strong motion machines activated. (Ex-
empt from requirements control under
paragraph 7-2v, AR 335-15).

(5) The Engineering Divisions of the
Division offices will select structures
for special instrumentation for earth-
quake effects, and will review and mon-
itor the data collection, processing,
evaluating, and inspecting activities.
They will also be specifically respon-
sible for promptly informing HQDA
(DAEN-CWE) WASH DC 20314, when
evaluation of the condition of the
structure or analyses of the instrumen-
tation data indicate the stability of a
structure is questionable. (Exempt for
requirements control under paragraph
7-20, AR 335-15.)

(6) Division Engineers are responsible
for issuing any supplementary regula-
tions necessary to adapt the policies
and instructions herein to the specific
conditions within their Division.

(i) Funding. Funding for the evalua-
tion and inspection program will be
under the Appropriation 96X3123, Oper-
ations and Maintenance, General.
Funds required for the inspections, in-
cluding Travel and Per Diem costs in-
curred by personnel of the Division of-
fice or the Office, Chief of Engineers,
will be from allocations made to the
various projects for the fiscal year in
which the inspection occurs.

[44 FR 43469, July 25, 1979. Redesignated at 60
FR 19851, Apr. 21, 1995]

§222.5 Water control management (ER
1110-2-240).

(a) Purpose. This regulation pre-
scribes policies and procedures to be
followed by the U.S. Army Corps of En-
gineers in carrying out water control
management activities, including es-
tablishment of water control plans for
Corps and non-Corps projects, as re-
quired by Federal laws and directives.
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(b) Applicability. This regulation is
applicable to all field operating activi-
ties having civil works responsibilities.

(c) References. Appendix A lists U.S.
Army Corps of Engineers publications
and sections of Federal statutes and
regulations that are referenced herein.

(d) Authorities—(1) U.S. Army Corps of
Engineers projects. Authorities for allo-
cation of storage and regulation of
projects owned and operated by the
Corps of Engineers are contained in
legislative authorization acts and ref-
erenced project documents. These pub-
lic laws and project documents usually
contain provisions for development of
water control plans, and appropriate
revisions thereto, under the discre-
tionary authority of the Chief of Engi-
neers. Some modifications in project
operation are permitted under congres-
sional enactments subsequent to origi-
nal project authorization. Questions
that require interpretations of author-
izations affecting regulation of specific
reservoirs will be referred to CDR
USACE (DAEN-CWE-HW), WASH DC
20314, with appropriate background in-
formation and analysis, for resolution.

(2) Non-Corps projects. The Corps of
Engineers is responsible for prescribing
flood control and navigation regula-
tions for certain reservoir projects con-
structed or operated by other Federal,
non-Federal or private agencies. There
are several classes of such projects:
Those authorized by special acts of
Congress; those for which licenses
issued by the Federal Energy Regu-
latory Commission (formerly Federal
Power Commission) provide that oper-
ation shall be in accordance with in-
structions of the Secretary of the
Army; those covered by agreements be-
tween the operating agency and the
Corps of Engineers; and those that fall
under the terms of general legislative
and administrative provisions. These
authorities, of illustrative examples,
are described briefly in Appendix B.

(e) Terminology: Water control plans
and reservoir regulation schedules. (1)
Water control plans include coordi-
nated regulation schedules for project/
system regulation and such additional
provisions as may be required to col-
lect, analyze and disseminate basic
data, prepare detailed operating in-
structions, assure project safety and
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carry out regulation of projects in an
appropriate manner.

(2) The term ‘‘reservoir regulation
schedule’ refers to a compilation of op-
erating criteria, guidelines, rule curves
and specifications that govern basi-
cally the storage and release functions
of a reservoir. In general, schedules in-
dicate limiting rates of reservoir re-
leases required during various seasons
of the year to meet all functional ob-
jectives of the particular project, act-
ing separately or in combination with
other projects in a system. Schedules
are usually expressed in the form of
graphs and tabulations, supplemented
by concise specifications.

(f) General policies. (1) Water control
plans will be developed for reservoirs,
locks and dams, reregulation and
major control structures and inter-
related systems to comform with ob-
jectives and specific provisions of au-
thorizing legislation and applicable
Corps of Engineers reports. They will
include any applicable authorities es-
tablished after project construction.
The water control plans will be pre-
pared giving appropriate consideration
to all applicable Congressional Acts re-
lating to operation of Federal facili-
ties, i.e., Fish and Wildlife Coordina-
tion Act (Pub. L. 85-624), Federal Water
Project Recreation Act-Uniform Poli-
cies (Pub. L. 89-72), National Environ-
mental Policy Act of 1969 (Pub. L. 91-
190), and Clean Water Act of 1977 (Pub.
L. 95-217). Thorough analysis and test-
ing studies will be made as necessary
to establish the optimum water control
plans possible within prevailing con-
straints.

(2) Necessary actions will be taken to
keep approved water control plans up-
to-date. For this purpose, plans will be
subject to continuing and progressive
study by personnel in field offices of
the Corps of Engineers. These per-
sonnel will be professionally qualified
in technical areas involved and famil-
iar with comprehensive project objec-
tives and other factors affecting water
control. Organizational requirements
for water control management are fur-
ther discussed in ER 1110-2-1400.

(3) Water control plans developed for
specific projects and reservoir systems
will be clearly documented in appro-
priate water control manuals. These
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manuals will be prepared to meet ini-
tial requirements when storage in the
reservoir begins. They will be revised
as necessary to conform with changing
requirements resulting from develop-
ments in the project area and down-
stream, improvements in technology,
new legislation and other relevant fac-
tors, provided such revisions comply
with existing Federal regulations and
established Corps of Engineers policy.

(4) Development and execution of
water control plans will include appro-
priate consideration for efficient water
management in conformance with the
emphasis on water conservation as a
national priority. The objectives of ef-
ficient water control management are
to produce beneficial water savings and
improvements in the availability and
quality of water resulting from project
regulation/operation. Balanced re-
source use through improved regula-
tion should be developed to conserve as
much water as possible and maximize
all project functions consistent with
project/systemm management. Contin-
uous examination should be made of
regulation schedules, possible need for
storage reallocation (within existing
authority and constraints) and to iden-
tify needed changes in normal regula-
tion. Emphasis should be placed on
evaluating conditions that could re-
quire deviation from normal release
schedules as part of drought contin-
gency plans (ER 1110-2-1941).

(5) Adequate provisions for collec-
tion, analysis and dissemination of
basic data, the formulation of specific
project regulation directives, and the
performance of project regulation will
be established at field level.

(6) Appropriate provisions will be
made for monitoring project oper-
ations, formulating advisories to high-
er authorities, and disseminating infor-
mation to others concerned. These ac-
tions are required to facilitate proper
regulation of systems and to keep the
public fully informed regarding all per-
tinent water control matters.

(7) In development and execution of
water control plans, appropriate atten-
tion will be given to project safety in
accordance with ER 1130-2-417 and ER
1130-2-419 so as to insure that all water
impounding structures are operated for
the safety of users of the facilities and
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the general public. Care will be exer-
cised in the development of reservoir
regulation schedules to assure that
controlled releases minimize project
impacts and do not jeopardize the safe-
ty of persons engaged in activities
downstream of the facility. Water con-
trol plans will include provisions for
issuing adequate warnings or otherwise
alerting all affected interests to pos-
sible hazards from project regulation
activities.

(8) In carrying out water control ac-
tivities, Corps of Engineers personnel
must recognize and observe the legal
responsibility of the National Weather
Service (NWS), National Oceanic and
Atmospheric Administration (NOAA),
for issuing weather forecasts and flood
warnings, including river discharges
and stages. River forecasts prepared by
the Corps of Engineers in the execution
of its responsibilities should not be re-
leased to the general public, unless the
NWS is willing to make the release or
agrees to such dissemination. However,
release to interested parties of factual
information on current storms or river
conditions and properly quoted NWS
forecasts is permissible. District offices
are encouraged to provide assistance to
communities and individuals regarding
the impact of forecasted floods. Typ-
ical advice would be to provide approx-
imate water surface elevations at loca-
tions upstream and downstream of the
NWS forecasting stream gages. An-
nouncement of anticipated changes in
reservoir release rates as far in ad-
vance as possible to the general public
is the responsibility of Corps of Engi-
neers water control managers for
projects under their jurisdiction.

(9) Water control plans will be devel-
oped in concert with all basin interests
which are or could be impacted by or
have an influence on project regula-
tion. Close coordination will be main-
tained with all appropriate inter-
national, Federal, State, regional and
local agencies in the development and
execution of water control plans. Effec-
tive public information programs will
be developed and maintained so as to
inform and educate the public regard-
ing Corps of Engineers water control
management activities.

(10) Fiscal year budget requests for
water control management activities
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will be prepared and submitted to the
Office of the Chief of Engineers in ac-
cordance with requirements estab-
lished in Engineer Circular on Annual
Budget Requests for Civil Works Ac-
tivities. The total annual costs of all
activities and facilities that support
the water control functions, (excluding
physical operation of projects, but in-
cluding flood control and navigation
regulation of projects subject to 33
CFR 208.11) are to be reported. Informa-
tion on the Water Control Data Sys-
tems and associated Communications
Category of the Plant Replacement and
Improvement Program will be sub-
mitted with the annual budget. Report-
ing will be in accordance with the an-
nual Engineer Circular on Civil Works
Operations and Maintenance, General
Program.

(9) Responsibilities: US Army Corps of
Engineers projects—(1) Preparation of
water control plans and manuals. Nor-
mally, district commanders are pri-
marily responsible for background
studies and for developing plans and
manuals required for reservoirs, locks
and dams, reregulation and major con-
trol structures and interrelated sys-
tems in their respective district areas.
Policies and general guidelines are pre-
scribed by OCE engineer regulations
while specific requirements to imple-
ment OCE guidance are established by
the division commanders concerned.
Master Water Control Manuals for
river basins that include more than one
district are usually prepared by or
under direct supervision of division
representatives. Division commanders
are responsible for providing such man-
agement and technical assistance as
may be required to assure that plans
and manuals are prepared on a timely
and adequate basis to meet water con-
trol requirements in the division area,
and for pertinent coordination among
districts, divisions, and other appro-
priate entities.

(2) Public involvement and informa-
tion—(i) Public meeting and public in-
volvement. The Corps of Engineers will
sponsor public involvement activities,
as appropriate, to appraise the general
public of the water control plan. In de-
veloping or modifying water control
manuals, the following criteria is ap-
plicable.
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(A) Conditions that require public in-
volvement and public meetings in-
clude: Development of a new water con-
trol manual that includes a water con-
trol plan; or revision or update of a
water control manual that changes the
water control plan.

(B) Revisions to water control manu-
als that are administratively or infor-
mational in nature and that do not
change the water control plan do not
require public meetings.

(C) For those conditions described in
paragraph (g)(2)(i)(A) of this section,
the Corps will provide information to
the public concerning proposed water
control management decisions at least
30 days in advance of a public meeting.
In so doing, a separate document(s)
should be prepared that explains the
recommended water control plan or
change, and provides technical infor-
mation explaining the basis for the rec-
ommendation. It should include a de-
scription of its impacts (both monetary
and nonmonetary) for various pur-
poses, and the comparisons with alter-
native plans or changes and their ef-
fects. The plan or manual will be pre-
pared only after the public involve-
ment process associated with its devel-
opment or change is complete.

(D) For those conditions described in
paragraph (g)(2)(i)(A) of this section,
the responsible division office will send
each proposed water control manual to
the Army Corps of Engineers Head-
quarters, Attn: CECW-EH-W for review
and comments prior to approval by the
responsible division office.

(i) Information availability. The water
control manual will be made available
for examination by the general public
upon request at the appropriate office
of the Corps of Engineers. Public notice
shall be given in the event of occurring
or anticipated significant changes in
reservoir storage or flow releases. The
method of conveying this information
shall be commensurate with the ur-
gency of the situation and the lead
time available.

(3) Authority for approval of plans and
manuals. Division commanders are del-
egated authority for approval of water
control plans and manuals, and associ-
ated activities.
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(4) OCE role in water control activities.
OCE will establish policies and guide-
lines applicable to all field offices and
for such actions as are necessary to as-
sure a reasonable degree of consistency
in basic policies and practices in all Di-
vision areas. Assistance will be pro-
vided to field offices during emer-
gencies and upon special request.

(5) Methods improvement and staff
training. Division and district com-
manders are responsible for conducting
appropriate programs for improving
technical methods applicable to water
control activities in their respective
areas. Suitable training programs
should be maintained to assure a satis-
factory performance capability in
water control activities. Appropriate
coordination of such programs with
similar activities in other areas will be
accomplished to avoid duplication of
effort, and to foster desirable exchange
of ideas and developments. Initiative in
re-evaluating methods and guidelines
previously established in official docu-
ments referred to in paragraph (e) of
this section is encouraged where needs
are evident. However, proposals for
major deviations from basic concepts,
policies and general practices reflected
in official publications will be sub-
mitted to CDR USACE (DAEN-CWE)
WASH DC 20314 for concurrence or
comment before being adopted for sub-
stantial application in actual project
regulation at field level.

(h) Directives and technical instruction
manuals. (1) Directives issued through
OCE Engineer Regulations will be used
to foster consistency in policies and
basic practices. They will be supple-
mented as needed by other forms of
communication.

(2) Engineering Manuals (EM) and
Engineer Technical Letters (ETL) are
issued by OCE to serve as general
guidelines and technical aids in devel-
oping water control plans and manuals
for individual projects or systems.

(3) EM 1110-2-3600 discusses principles
and concepts involved in developing
water control plans. Instructions relat-
ing to preparation of ‘““Water Control
Manuals for speicfic projects’ are in-
cluded. EM 1110-2-3600 should be used
as a general guide to water control ac-
