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(4) For electronic media, motion pic-
ture film, video tape and other audio-
visual media prepared by or for ED and 
attributed thereto; 

(5) On official publications which rep-
resent the achievements or mission of 
ED; 

(6) In non-ED facilities in connection 
with events and displays sponsored by 
ED, and public appearances of the Sec-
retary or other senior ED officials; and 

(7) For other internal purposes as de-
termined by the Director for Manage-
ment; 

(d) In regard to internal use, repro-
ductions may be used only— 

(1) On ED letterhead stationery; 
(2) On official ED identification 

cards, security, and other approved cre-
dentials; 

(3) On business cards for ED employ-
ees; 

(4) On official ED signs; 
(5) On official publications or graph-

ics issued by and attributed to ED, or 
joint statements of ED with one or 
more other Federal agencies, State or 
local governments, or foreign govern-
ments; 

(6) On official awards, certificates, 
and medals; 

(7) On electronic media, motion pic-
ture film, video tape, and other audio-
visual media prepared by or for ED and 
attributed thereto; and 

(8) For other internal purposes as de-
termined by the Director for Manage-
ment. 

(e) Embossing seals may be used only 
internally— 

(1) On ED legal documents, including 
interagency or intergovernmental 
agreements, agreements with State or 
local governments, foreign patent ap-
plications, certification(s) of true cop-
ies, and similar documents; 

(2) On official awards and certifi-
cates; and 

(3) For other purposes as determined 
by the General Counsel or the Director 
for Management. 

(f) Falsely making, forging, counter-
feiting, mutilating, or altering the Of-
ficial Seal, replicas, reproductions, or 
embossing seals, or knowingly using or 
possessing with fraudulent intent and 
altered official seal, replica, reproduc-
tion or embossing seal is punishable 
under 18 U.S.C. 506. 

(g) Any person using the Official 
Seal, replicas, reproductions, or em-
bossing seals in a manner inconsistent 
with the provisions of this part is sub-
ject to the provisions of 18 U.S.C. 1017, 
which states penalties for the wrongful 
use of an Official Seal, and to other 
provisions of law as applicable. 

[45 FR 86491, Dec. 31, 1980, as amended at 53 
FR 4620, Feb. 17, 1988; 56 FR 65388, Dec. 16, 
1991; 65 FR 57286, Sept. 22, 2000]

PART 4—SERVICE OF PROCESS

§ 4.1 Service of process required to be 
served on or delivered to Secretary. 

Summons, complaints, subpoenas, 
and other process which are required to 
be served on or delivered to the Sec-
retary of Education shall be delivered 
to the General Counsel or a Deputy 
General Counsel, by mail at 400 Mary-
land Avenue SW., Washington, DC 20202 
or by personal service at that address. 
The persons above designated are au-
thorized to accept service of such proc-
ess. 

(Authority: 5 U.S.C. 301) 

[47 FR 16780, Apr. 20, 1982]

PART 5—AVAILABILITY OF INFOR-
MATION TO THE PUBLIC PURSU-
ANT TO PUB. L. 90–23

Subpart A—Definitions

Sec.
5.1 Act. 
5.2 Department. 
5.5 Records. 
5.6 Statutory definitions.

Subpart B—What Records Are Available

5.11 Purpose and scope. 
5.12 General policy. 
5.13 Records available. 
5.14 Published documents. 
5.15 Creation of records. 
5.16 Deletion of identifying details. 
5.17 Records in record centers. 
5.18 Destroyed records. 
5.19 Records of other departments and agen-

cies.

Subpart C—Freedom of Information Officer

5.32 Freedom of information officer.
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Subpart D—Procedures for Requesting 
Access to Records

5.51 Procedure. 
5.52 Copies of records. 
5.53 Denial of requests for records.

Subpart E—Fees and Charges

5.60 Schedule of fees. 
5.61 Notification of estimated fees. 
5.62 Advance payment of fees. 
5.63 Payment of fees and interest. 
5.64 Waiver or reduction of fees.

Subpart F—Availability of Specific Records

5.70 Policy. 
5.71 Protection of personal privacy and pro-

prietary information. 
5.72 Records available. 
5.73 Records not available. 
5.74 Further disclosure.

Subpart G—Administrative Review

5.80 Review of denial of a record. 
5.81 Time for initiation of request for re-

view. 
5.82 By whom review is made. 
5.83 Contents of request for review. 
5.84 Consideration on review. 
5.85 Decisions on review.
APPENDIX TO PART 5

AUTHORITY: 5 U.S.C. 552.

SOURCE: 45 FR 30803, May 9, 1980, unless 
otherwise noted.

Subpart A—Definitions
§ 5.1 Act. 

As used in this part, Act means sec-
tion 552 of title 5, United States Code, 
as amended by Pub. L. 90–23, codifying 
the Act of July 4, 1966, sometimes re-
ferred to as the ‘‘Freedom of Informa-
tion Act’’.

§ 5.2 Department. 
As used in this part, Department 

means the Department of Education.

§ 5.5 Records. 
As used in this part: 
(a) Record includes books, brochures, 

punch cards, magnetic tapes, paper 
tapes, sound recordings, maps, pam-
phlets, photographs, slides, motion pic-
tures, or other documentary materials, 
regardless of physical form or charac-
teristics, made or received by the De-
partment pursuant to Federal law or in 
connection with the transaction of 

public business and preserved by the 
Department as evidence of the organi-
zation, functions, policies, decisions, 
procedures, operations, programs, or 
other activities. 

(b) Record does not include: Objects 
or articles such as tangible exhibits, 
models, equipment, or processing ma-
terials; or formulae, designs, drawings, 
or other items of valuable property; 
books, magazines, pamphlets, or other 
reference material in formally orga-
nized and officially designated libraries 
of the Department, which are available 
under the rules of the particular li-
brary concerned.

§ 5.6 Statutory definitions. 

The definitions in the Act and the Of-
fice of Management and Budget’s 
‘‘Uniform FOIA Fee Schedule and 
Guidelines,’’ 52 FR 10012 (March 27, 
1987), apply to this part. 

[52 FR 32525, Aug. 27, 1987]

Subpart B—What Records Are 
Available

§ 5.11 Purpose and scope. 

This part constitutes the regulation 
of the Department respecting the avail-
ability to the public, pursuant to the 
Act, of records of the Department. It 
informs the public what records are 
generally available.

§ 5.12 General policy. 

The Department’s policy is one of the 
fullest responsible disclosure limited 
only by the obligations of confiden-
tiality and the administrative neces-
sities recognized by the Act. Unless 
otherwise exempted from disclosure 
pursuant to law, records of the Depart-
ment shall be available for inspection 
and copying in accordance with this 
part.

§ 5.13 Records available. 

(a) Publication in the Federal Register. 
The following shall be published in the 
FEDERAL REGISTER: 

(1) Descriptions of the Department’s 
central and field organization and the 
established places at which, the offi-
cers from whom, and the methods 
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whereby, the public may secure infor-
mation, make submittals or requests, 
or obtain decisions; 

(2) Statements of the general course 
and method by which the Department’s 
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal 
procedures available; 

(3) Rules of procedures, descriptions 
of forms available or the places at 
which forms may be obtained, and in-
structions as to the scope and contents 
of all papers, reports, or examinations; 

(4) Substantive rules of general appli-
cability adopted as authorized by law, 
and statements of general policy or in-
terpretations of general applicability 
formulated and adopted by the Depart-
ment; 

(5) Every amendment, revision, or re-
peal of the foregoing. 

(b) Agency opinions and orders. The 
Department shall, in accordance with 
this part and applicable regulations, 
make available for public inspection 
and copying: 

(1) All final opinions (including con-
curring and dissenting opinions) and 
all orders made in the adjudication of 
cases (initial decisions and reconsider-
ations thereof in matters that are not 
the result of administrative pro-
ceedings such as hearings or formal ap-
peals are not ‘‘opinions and orders in 
the adjudication of cases’’); 

(2) Those statements of policy and in-
terpretations which have been adopted 
by the agency and are not published in 
the FEDERAL REGISTER; 

(3) Administrative staff manuals and 
instructions to staff that affect any 
member of the public; 
unless such materials are promptly 
published and copies offered for sale. 
The Department shall maintain and 
make available for public inspection 
and copying current indexes providing 
identifying information for the public 
as to any matter which is issued, 
adopted, or promulgated after July 4, 
1967, and which is required by this 
paragraph (b) to be published or made 
available. 

(c) Availability of records on request. In 
addition to the records made available 
pursuant to paragraphs (a) and (b) of 
this section, the Department shall, 
upon request for identifiable records 

made in accordance with this part, 
make such records available to any 
person, unless it is determined that 
such records must be withheld from 
disclosure and are exempt under sub-
section (b) of the Act and subpart F of 
this part.

§ 5.14 Published documents. 

Published records of the Department, 
whether or not available for purchase, 
shall be made available for examina-
tion.

§ 5.15 Creation of records. 

Records are not required to be cre-
ated by compiling selected items from 
the files, and records are not required 
to be created to provide the requester 
with such data as ratios, proportions, 
percentages, per capitas, frequency dis-
tributions, trends, correlations, and 
comparisons. If such data have been 
compiled and are available in the form 
of a record, the record shall be made 
available as provided in this part.

§ 5.16 Deletion of identifying details. 

Whenever any final opinion, order, or 
other materials required to be made 
available pursuant to subsection (a)(2) 
of the Act relates to a private party or 
parties and the release of the name or 
names or other identifying details will 
constitute a clearly unwarranted inva-
sion of personal privacy, the record 
shall be published or made available 
with such identifying details left 
blank, or shall be published or made 
available with obviously fictitious sub-
stitutes and with a notification such as 
the following as a preamble:

Names of parties and certain other identi-
fying details have been removed [and ficti-
tious names substituted] in order to prevent 
a clearly unwarranted invasion of the per-
sonal privacy of the individuals involved.

§ 5.17 Records in record centers. 

When a request is made for identifi-
able records of the Department which 
have been stored in the National Ar-
chives or other record centers of the 
General Services Administration, but 
would otherwise be available under this 
Act, such records shall be requested by 
the Department for the requester.
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§ 5.18 Destroyed records. 
Records of specified form or char-

acter are destroyed after the lapse of 
time specified in the Records Disposal 
Act of 1943 (44 U.S.C. 366–380), the Fed-
eral Property Management Regulations 
(41 CFR parts 101–111), and the Records 
Control Schedules.

§ 5.19 Records of other departments 
and agencies. 

Requests for records which origi-
nated in or concern matters which 
originated in another Department or 
Government agency may be forwarded 
to the Department or agency primarily 
concerned and the requester so noti-
fied.

Subpart C—Freedom of 
Information Officer

§ 5.32 Freedom of information officer. 
The Freedom of Information Officer 

shall be responsible for determining 
whether records of the Department 
must be withheld from disclosure and 
shall have authority to deny requests 
for records of the Department.

Subpart D—Procedures for 
Requesting Access to Records

§ 5.51 Procedure. 
(a) A request for any information or 

record may be made at any appropriate 
office of the Department. 

(b) If a request is made at any office 
of the Department and the information 
or record is not located where the re-
quest is made, the requester shall be 
referred to the proper office, or if the 
request is put in writing it may be for-
warded to the proper office. 

(c) A request should reasonably iden-
tify the requested record by brief de-
scription. Requesters who have de-
tailed information which would assist 
in identifying the records requested are 
urged to provide such information in 
order to expedite the handling of the 
request. Envelopes in which written re-
quests are submitted should be clearly 
identified as a Freedom of Information 
request. 

(d) Determination of whether records 
will be released or withheld will be 
made within 10 working days from date 

of receipt in the office having custody 
of the records This time may be ex-
tended by written notice for no longer 
than an additional 10 working days, 
only in unusual circumstances. Un-
usual circumstances mean: 

(1) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(2) The need to search for, collect and 
appropriately examine a voluminous 
amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency having 
substantial subject-matter interest 
therein. 

If such extension is made, the re-
quester will be notified in writing with 
an explanation of why the extension 
was necessary and the date on which a 
determination will be made.

§ 5.52 Copies of records. 

Copies of available records shall be 
produced as promptly as possible upon 
receipt of the fee therefor. Copying 
service shall be limited to not more 
than two copies of any single page, ex-
cept that additional copies may be 
made where administrative consider-
ations permit. Records which are pub-
lished or available for sale need not be 
copied.

§ 5.53 Denial of requests for records. 

Written requests for inspection or 
copying of records shall be denied only 
by the Freedom of Information Officer. 
Denials of requests shall be in writing 
and shall contain the reasons for the 
denial and provide the requester with 
appropriate information on how to ex-
ercise the right of appeal under subpart 
G of this part. Such notification shall 
also set forth the names and titles or 
positions of each person responsible for 
the denial of such request if such per-
son or persons is other than the Free-
dom of Information Officer.
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Subpart E—Fees and Charges

SOURCE: 52 FR 32525, Aug. 27, 1987, unless 
otherwise noted.

§ 5.60 Schedule of fees. 
(a) Fees and charges are charged 

under this part as follows: 
(1) Search for records—(i) General. Full 

search fees are charged for records re-
quested by commercial use requesters. 
For records requested by representa-
tives of the news media or educational 
or noncommercial scientific institu-
tions whose purpose is scholarly or sci-
entific research, no search fee is 
charged if the records requested are 
not for commercial use. For other re-
questers, if the records requested are 
not for commercial use, the first two 
hours of search time are provided with-
out charge, except as limited in para-
graph (a)(1)(iii) of this section. Search 
fees are recorded and assessed to the 
nearest quarter hour. 

(ii) Manual search. The charge for a 
manual search is calculated by deter-
mining the search time to the nearest 
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay 
per hour of the employee conducting 
the search plus 16 percent of that rate. 

(iii) Computer search. The charge for a 
computer search is calculated by deter-
mining the search time to the nearest 
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay 
per hour of the computer operator plus 
16% of that rate plus $287 per hour for 
computer operation. Two hours of 
search time on a computer search is 
deemed to have been spent if the cost 
of the search equals the equivalent of 
two hours of the computer operator’s 
basic rate of pay per hour plus 16 per-
cent of that rate. 

(2) Review of records. Review fees are 
charged only for commercial use re-
quests and only for the initial review. 
The review rate is calculated by deter-
mining the review time to the nearest 
quarter hour and multiplying that fig-
ure by the sum of the basic rate of pay 
per hour of the employee conducting 
the review plus 16% of that rate. If 
records requested under this part are 
stored elsewhere than the headquarters 
of the Department at Washington, DC, 
the mailing and handling costs of re-

turning those records to the head-
quarters for review is added to the re-
view costs. 

(3) Duplication of records. No duplica-
tion fee is charged for the first 100 
pages, except for commercial use re-
quests. Duplication charges for paper 
copy reproduction of documents on 
photocopy machines is $0.10 per page. 

(4) Certification of records. The charge 
for certifying records is $5 per record 
certified. 

(5) Other. If no specific fee has been 
established for a service, or the request 
for a service does not fall under one of 
the categories in paragraphs (a)(1)–(4) 
of this section due to the amount or 
type of service, the Secretary is au-
thorized to establish an appropriate 
fee, based on direct costs on a case-by-
case basis as provided in the FOIA. 

(b) If the Secretary awards a contract 
for a search or duplication of records 
for a FOI request, the fees charged are 
the actual costs under the contract. 

(c) Fees are not charged if the total 
amount of the fee is less than $5. If the 
total amount of the fee is $5, or more, 
applicable search and review costs are 
charged even if no records are located 
or disclosed. The Secretary does not re-
fund fees paid for services actually ren-
dered. 

(d) If the FOI Officer reasonably be-
lieves that a requester or group of re-
questers acting in concert is attempt-
ing to break down a request into mul-
tiple requests for the purpose of avoid-
ing fee assessment, those requests and 
fees are aggregated and charged ac-
cordingly.

§ 5.61 Notification of estimated fees. 
If the estimated fees under this sec-

tion total more than $25, or more than 
the maximum amount specified in the 
request if that amount exceeds $25, the 
requester is: 

(a) Notified promptly of the amount 
of the estimated fee or that portion of 
the fee as can readily be estimated; and 

(b) Offered the opportunity to refor-
mulate the request.

§ 5.62 Advance payment of fees. 
(a) If the estimated fee for processing 

a request exceeds $250, the FOI Officer: 
(1) Notifies the requester of the an-

ticipated cost and obtains satisfactory 
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assurance of full payment if the re-
quester has a history of prompt pay-
ment of FOIA fees; or 

(2) Requires an advance payment if 
the requester has no history of pay-
ment. 

(b) If a requester has previously 
failed to pay a fee in a timely fashion, 
the FOI Officer does not process any 
subsequent request until the requester 
pays the arrears in full, including in-
terest, and makes an advance payment 
of the estimated fee for the new re-
quest. 

(c) Requests under this section are 
not deemed to have been received for 
purposes of § 5.51(d) until the Depart-
ment receives the satisfactory assur-
ance or advance payment.

§ 5.63 Payment of fees and interest. 
(a) If a requester does not pay a fee 

under this subpart within 30 days after 
the date the billing was sent, interest 
is assessed at the rate prescribed under 
31 U.S.C. 3717. The Secretary may use 
the procedures authorized under the 
Debt Collection Act of 1982 to collect 
fees due under this subpart, including 
disclosure to consumer reporting or 
collection agencies. 

(b) Fee payments must be in the form 
either of a personal check or bank 
draft drawn on a bank in the United 
States, or a postal money order. Fee 
payments must be made payable to the 
U.S. Department of Education and 
mailed to the FOI Officer, Department 
of Education, 400 Maryland Avenue, 
SW., Washington, DC 20202. A receipt 
for fees paid is given upon request.

§ 5.64 Waiver or reduction of fees. 
(a) The Secretary may, in accordance 

with the FOIA, waive or reduce all or 
part of any fee provided for in this sec-
tion if the Secretary determines that it 
is: 

(1) In the public interest because fur-
nishing the information can be consid-
ered as primarily benefiting the gen-
eral public and is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
government; and 

(2) Is not primarily in the commer-
cial interest of the requester. 

(b) In making the determination to 
waive or reduce a fee under paragraph 

(a) of this section, the Secretary con-
siders the following factors: 

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government. 

(2) Whether the disclosure is likely to 
contribute significantly to public un-
derstanding of government operations 
or activities. 

(3) Whether the requester has a com-
mercial interest that would be 
furthered by the requested disclosure; 
and, if so, whether the magnitude of 
the identified commercial interest of 
the requester is sufficiently large, in 
comparison with the public interest in 
disclosure, that disclosure is primarily 
in the commercial interest of the re-
quester.

Subpart F—Availability of Specific 
Records

§ 5.70 Policy. 
This subpart specifies the types of 

records which the Department shall, in 
keeping with its policy of fullest pos-
sible disclosure, make available for in-
spection and copying. For clarity and 
purposes of guidance, there are also set 
forth below the kinds or portions of 
records which generally will not be re-
leased, except as may be determined 
under § 5.74. The appendix to this part 
contains some examples of the kinds of 
materials which, in accordance with 
§ 5.72, will generally be released and 
other materials which, in accordance 
with § 5.73, are not normally available. 
In the event that any record contains 
both information which is disclosable 
and that which is not disclosable under 
this regulation, the nondisclosable in-
formation will be deleted and the bal-
ance of the record disclosed.

§ 5.71 Protection of personal privacy 
and proprietary information. 

As set forth with more particularity 
below, certain types of information in 
whatever record or document con-
tained shall not be disclosed where dis-
closure would be inconsistent with in-
dividual rights of personal privacy or 
would violate obligations of confiden-
tiality. 

(a) No disclosure will be made of in-
formation of a personal and private na-
ture, such as information in personnel 
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and medical files, in welfare and social 
security records and any other infor-
mation of a private and personal na-
ture. 

(b) Information having a commercial 
or financial value and in which the per-
son providing the information has a 
proprietary interest will not be dis-
closed if it is in fact confidential. In 
determining whether such information 
is in fact confidential, consideration 
may be given to such factors as (1) the 
general custom or usage in the occupa-
tion or business to which the informa-
tion relates that it be held confiden-
tial, (2) the number and situation of 
the individuals who have access to such 
information, (3) the type and degree of 
risk of financial injury to be expected 
if disclosure occurs, and (4) the length 
of time such information should be re-
garded as retaining the characteristics 
noted above. 

(c) Information obtained by the De-
partment from any individual or orga-
nization, who furnishes it in reliance 
upon a provision for confidentiality au-
thorized by applicable statute or regu-
lation, will not be disclosed. This sub-
part does not itself authorize the giv-
ing of any pledge of confidentiality by 
any officer or employee of the Depart-
ment. 
This section does not preclude use of 
nondiscloseable records or information 
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation. Release 
of information of the nature described 
in this section to the individual or the 
organization to whom the information 
pertains or to an authorized represent-
ative of either will not be deemed a dis-
closure within the meaning of this 
part.

§ 5.72 Records available. 
The following records of the Depart-

ment shall, subject to the exceptions 
set forth in §§ 5.71 and 5.73, be available 
upon request for inspection and copy-
ing. 

(a) Correspondence. Correspondence, 
relating to or resulting from the con-
duct of the official business of the De-
partment, between the Department and 
individuals or organizations which are 
not agencies within the meaning of 5 
U.S.C. 551(1) and 552(e). 

(b) Records pertaining to grants. (1) 
Portions of funded initial research 
grant applications and portions of con-
tinuation, renewal or supplemental 
grant applications, whether funded or 
not, including interim progress reports 
and other supporting documents sub-
mitted by applicants, which are not 
otherwise exempted from disclosure by 
this subpart. 

(2) Grant award documents. 
(3) All State plans, amendments, and 

supplements thereto, including appli-
cations for the waiver of any provision 
thereof whether acted upon by the De-
partment or not. 

(c) Contracts. (1) Contract instru-
ments. 

(2) Portions of offers reflecting final 
prices submitted in negotiated procure-
ments. 

(d) Reports on grantee, contractor, or 
provider performance. Final reports of 
audits, surveys, reviews, or evaluations 
by, for, or on behalf of the Department, 
of performance by any grantee, con-
tractor, or provider under any depart-
mentally financed or supported pro-
gram or activity, which reports have 
been transmitted to the grantee, con-
tractor, or provider. 

(e) Research, development, and dem-
onstration project records. The reports of 
a grantee or a contractor of the per-
formance under any research, develop-
ment, or demonstration project, 
records, other than reports, produced 
in such projects, such as films, com-
puter software, other copyrightable 
materials and reports of inventions, 
will be available, except that consider-
ations relating to obtaining copyright 
and patent protection may require 
delay in disclosure for such period as 
necessary to accomplish such protec-
tion. Disclosure of records which are 
copyrightable or which reflect patent-
able inventions shall not confer upon 
the requester any license under any 
copyright or patent without regard to 
the holder or owner thereof.

§ 5.73 Records not available. 
The following types of records or in-

formation contained in any record, in 
addition to those prohibited by law 
from disclosure, are not available for 
inspection or copying, any provision of 
§ 5.72 notwithstanding: 
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(a) Intra-agency and inter-agency com-
munications. Communications within 
the Department other than those de-
scribed in § 5.72(d) or between the De-
partment or any other agency within 
the meaning of 5 U.S.C. 551(1) and 
552(e), to the extent they reflect the 
views or judgment of the writer or of 
other individuals. If disclosure of any 
factual portion of the communication 
would indicate the views or judgment 
being withheld from disclosure, then 
such factual portions will also be with-
held. 

(b) Investigatory files. Investigatory 
files compiled for law enforcement pur-
poses to the extent that production of 
such records would (1) interfere with 
enforcement proceedings, (2) deprive a 
person of a right to a fair trial or an 
impartial adjudication, (3) constitute 
an unwarranted invasion of personal 
privacy, (4) disclose the identity of a 
confidential source, and, in the case of 
a record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures or (6) 
endanger the life or physical safety of 
law enforcement personnel. For the 
purpose of this section enforcement ac-
tion means any authorized action in-
tended to abate, prevent, counteract, 
deter, or terminate violations of law 
and includes action involving possible 
civil, criminal, or administrative sanc-
tions whether such sanctions involve 
adversary proceedings or other proce-
dures, such as termination of benefits, 
protective measures, etc.

§ 5.74 Further disclosure. 
(a) The Secretary may in particular 

instances, except where prohibited by 
law, disclose documents or portions of 
documents described in § 5.73 if he de-
termines that disclosure is in the pub-
lic interest and is consistent with obli-
gations of confidentiality and adminis-
trative necessity. 

(b) In making such a determination, 
consideration may be given to the De-
partment’s responsibilities under law 
for dissemination to the public of in-
formation relating to education. 

(c) When such determination has 
been made, the particular document or 
portion of document to which it relates 
shall thereafter be available upon re-
quest for inspection and copying: Pro-
vided however, That use of 
nondiscloseable records or information 
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation is not a 
disclosure within the meaning of this 
section.

Subpart G—Administrative Review

§ 5.80 Review of denial of a record. 

This subpart provides for the review 
of a denial, pursuant to § 5.53, of a writ-
ten request for inspection or copying of 
a record.

§ 5.81 Time for initiation of request for 
review. 

A person whose request has been de-
nied may initiate a review by filing a 
request for review within (a) 30 days of 
receipt of the determination to deny or 
(b) within 30 days of receipt of records 
which are in partial response to his re-
quest if a portion of a request is grant-
ed and a portion denied, whatever is 
later.

§ 5.82 By whom review is made. 

(a) Requests for review of denials 
should be addressed to the Secretary. 

(b) [Reserved]

§ 5.83 Contents of request for review. 

The request for review shall include a 
copy of the written request and the de-
nial.

§ 5.84 Consideration on review. 

Review shall be considered on the 
basis of the written record including 
any written argument submitted by 
the requester.

§ 5.85 Decisions on review. 

(a) Decisions on review shall be in 
writing within 20 working days from 
receipt of the request for review. Ex-
tension of the time limit may be grant-
ed to the extent that the maximum 10-
day limit on extensions has not been 
exhausted on the initial determination. 
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Such extension may only be granted 
for the reasons enumerated in § 5.51(d). 

(b) The decision, which constitutes 
final action of the Department, if ad-
verse to the requester shall be in writ-
ing, stating the reasons for the deci-
sion, and advising the requester of the 

right to judicial review of such deci-
sion. 

(c) Failure to comply with time lim-
its set forth in § 5.51 or in this para-
graph constitutes an exhaustion of the 
requester’s administrative remedies.

APPENDIX TO PART 5
[The following are some examples of specific records (or specific information relating to personnel, programs, or activities of this 

Department) listed according to whether or not they are available upon request for inspection and copying] 

Generally available Generally not available 

GRANTS

Funded initial grant applications, subject to provisions of 
§ 5.71. 

Reports of grantee. 
Final report of any review or evaluation of grantee per-

formance conducted or caused to be conducted by the 
Department. 

Research protocol, design, processing, and other technical informa-
tion to the extent proprietary or of a confidential nature submitted 
with initial applications not yet funded, or where disclosure would 
adversely affect patent or other valuable rights. 

Confidential financial information of grantee. 
Site visit reports. 

Applications for continuation, renewal, or supplemental 
grants, subject to provisions of § 5.71.

Initial research or research training grant application on which award 
is not made. 

State plan material. 

CONTRACTS

Name of contractor, subject matter, date, and amount of 
contract.

Trade secrets. 

Contract performance review report .................................. Confidential pricing data contained in contract proposal if in the De-
partment’s judgment it is properly so designated by the offeror. 

Deficiency report ................................................................ Proprietary technical data contained in a contract proposal if in the 
Department’s judgment it is properly so designated by offeror. 

Final report ......................................................................... Confidential financial information of contractor 
Draft of proposed final report submitted for comment prior to accept-

ance. 
Research protocol, design, processing, and other technical informa-

tion to the extent proprietary or of a confidential nature, including 
proprietary contents of unsolicited proposals. 

Proposals on which no award is made. 

ADVISORY COMMITTEES

Name of committee ............................................................
Final report .........................................................................
Minutes or transcripts of meetings open to the public and 

not involved with matters exempt from mandatory dis-
closure under Freedom of Information Act.

Minutes or transcripts of committee meetings or portions thereof 
which are involved with matters exempt from mandatory disclosure 
under Freedom of Information Act. 

PERSONNEL INFORMATION

Name of employee, title of position, and location of reg-
ular duty station.

Home addresses of employees. 

Grade, position description, and salary of public employ-
ees.

AFFIRMATIVE ACTION PLAN FILED PURSUANT TO EXECUTIVE ORDER 11246

Approved action plan, including analysis, proposed reme-
dial or affirmative steps to be taken with goals and 
timetables, policies on recruitment, hiring, and pro-
motion, and description of grievance procedures.

MISCELLANEOUS

Names of individual beneficiaries of departmental programs or a list 
of the benefits they receive if release would be an unwarranted in-
vasion of privacy. 
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[The following are some examples of specific records (or specific information relating to personnel, programs, or activities of this 
Department) listed according to whether or not they are available upon request for inspection and copying] 

Generally available Generally not available 

Office for Civil Rights investigatory files in open cases. 

PART 5b—PRIVACY ACT 
REGULATIONS

Sec.
5b.1 Definitions. 
5b.2 Purpose and scope. 
5b.3 Policy. 
5b.4 Maintenance of records. 
5b.5 Notification of or access to records. 
5b.7 Procedures for correction or amend-

ment of records. 
5b.8 Appeals of refusals to correct or amend 

records. 
5b.9 Disclosure of records. 
5b.10 Parents and guardians. 
5b.11 Exempt systems. 
5b.12 Contractors. 
5b.13 Fees.

APPENDIX A TO PART 5B—EMPLOYEE STAND-
ARDS OF CONDUCT

APPENDIX B TO PART 5B—ROUTINE USES AP-
PLICABLE TO MORE THAN ONE SYSTEM OF 
RECORDS MAINTAINED BY ED

AUTHORITY: 5 U.S.C. 301, 5 U.S.C. 552a.

SOURCE: 45 FR 30808, May 9, 1980, unless 
otherwise noted.

§ 5b.1 Definitions. 
As used in this part: 
(a) Access means availability of a 

record to a subject individual. 
(b) Agency means the Department of 

Education. 
(c) Department means the Department 

of Education. 
(d) Disclosure means the availability 

or release of a record to anyone other 
than the subject individual. 

(e) Individual means a living person 
who is a citizen of the United States or 
an alien lawfully admitted for perma-
nent residence. It does not include per-
sons such as sole proprietorships, part-
nerships, or corporations. A business 
firm which is identified by the name of 
one or more persons is not an indi-
vidual within the meaning of this part. 

(f) Maintain means to maintain, col-
lect, use, or disseminate when used in 
connection with the term ‘‘record’’; 
and, to have control over or responsi-
bility for a system of records when 

used in connection with the term ‘‘sys-
tem of records.’’ 

(g) Notification means communication 
to an individual whether he is a subject 
individual. 

(h) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by the 
Department, including but not limited 
to the individual’s education, financial 
transactions, medical history, and 
criminal or employment history and 
that contains his name, or an identi-
fying number, symbol, or other identi-
fying particular assigned to the indi-
vidual, such as a finger or voice print 
or a photograph. When used in this 
part, record means only a record which 
is in a system of records. 

(i) Responsible Department official 
means that officer who is listed in a 
notice of a system of records as the 
system manager for a given system of 
records or another individual listed in 
the notice of a system of records to 
whom requests may be made, or the 
designee of either such officer or indi-
vidual. 

(j) Routine use means the disclosure 
of a record outside the Department, 
without the consent of the subject indi-
vidual, for a purpose which is compat-
ible with the purpose for which the 
record was collected. It includes disclo-
sures required to be made by statute 
other than the Freedom of Information 
Act, 5 U.S.C. 552. It does not include 
disclosures which are permitted to be 
made without the consent of the sub-
ject individual which are not compat-
ible with the purpose for which it was 
collected such as disclosures to the Bu-
reau of the Census, the General Ac-
counting Office, or to Congress. 

(k) Secretary means the Secretary of 
Education. 

(l) Statistical record means a record 
maintained for statistical research or 
reporting purposes only and not main-
tained to make determinations about a 
particular subject individual. 
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