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the subpoena when served, except that 
if a subpoena is issued on behalf of the 
authority, a check for witness fees and 
mileage need not accompany the sub-
poena. 

(Authority: 31 U.S.C. 3804(b))

§ 33.26 Form, filing and service of pa-
pers. 

(a) Form. (1) Documents filed with the 
ALJ must include an original and two 
copies. 

(2) Every pleading and paper filed in 
the proceeding must contain a caption 
setting for the title of the action, the 
case number assigned by the ALJ, and 
a designation of the paper (e.g., motion 
to quash subpoena). 

(3) Every pleading and paper must be 
signed by, and must contain the ad-
dress and telephone number of the 
party or the person on whose behalf the 
paper was filed, or his or her represent-
ative. 

(4) Papers are considered filed when 
they are mailed. Date of mailing may 
be established by a certificate from the 
party or its representative or by proof 
that the document was sent by cer-
tified or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of fil-
ing, serve a copy of the document on 
every other party. Service upon any 
party of any document other than 
those required to be served as pre-
scribed in § 33.8 shall be made by deliv-
ering a copy, or by placing a copy of 
the document in the United States 
mail, postage prepaid and addressed, to 
the party’s last known address. If a 
party is represented by a representa-
tive, service must be made upon the 
representative in lieu of the actual 
party. 

(c) Proof of service. A certificate of 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, is proof of 
service. 

(Authority: 31 U.S.C. 3803(b)(3)(A))

§ 33.27 Computation of time. 
(a) In computing any period of time 

under this part or in an order issued 
under this part, the time begins with 
the day following the act, event, or de-
fault, and includes the last day of the 

period, unless it is a Saturday, Sunday, 
or legal holiday observed by the Fed-
eral Government, in which event it in-
cludes the next business day. 

(b) If the period of time allowed is 
less than seven days, intermediate Sat-
urdays, Sundays, and legal holidays ob-
served by the Federal Government are 
excluded from the computation. 

(c) If a document has been served or 
issued by placing it in the mail, an ad-
ditional five days is added to the time 
permitted for any response. 

(Authority: 31 U.S.C. 3809)

§ 33.28 Motions. 
(a) Any application to the ALJ for an 

order or ruling must be by motion. Mo-
tions must state the relief sought, the 
authority relied upon, and the facts al-
leged, and must be filed with the ALJ 
and served on all other parties. 

(b) Except for motions made during a 
prehearing conference or at the hear-
ing, all motions must be in writing. 
The ALJ may require that oral mo-
tions be reduced to writing. 

(c) Within 15 days after a written mo-
tion is served, or such other time as 
may be fixed by the ALJ, any party 
may file a response to the motion. 

(d) The ALJ may not grant a written 
motion before the time for filing re-
sponses to the motion has expired, ex-
cept upon consent of the parties or fol-
lowing a hearing on the motion, but 
may overrule or deny the motion with-
out awaiting a response. 

(e) The ALJ shall make a reasonable 
effort to dispose of all outstanding mo-
tions prior to the beginning of the 
hearing. 

(Authority: 31 U.S.C. 3803(g)(3)(A))

§ 33.29 Sanctions. 
(a) The ALJ may sanction a person, 

including any party or representative 
for— 

(1) Failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any sanction, including but not 
limited to those listed in paragraphs 
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(c), (d), and (e) of this section must rea-
sonably relate to the severity and na-
ture of the failure or misconduct. 

(c) If a party fails to comply with an 
order, including an order for taking a 
deposition, the production of evidence 
within the party’s control, or a request 
for admission, the ALJ may— 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning, or otherwise rely-
ing upon testimony relating to, the in-
formation sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with the request. 

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief, or 
other document that is not filed in a 
timely fashion. 

(Authority: 31 U.S.C. 3803(g)(2))

§ 33.30 The hearing and burden of 
proof. 

(a) The ALJ shall conduct a hearing 
on the record in order to determine 
whether the defendant is liable for a 
civil penalty or assessment under § 33.3 
and, if so, the appropriate amount of 
the civil penalty or assessment consid-
ering any aggravating or mitigating 
factors. 

(b) The Department shall prove a de-
fendant’s liability and any aggravating 
factors by a preponderance of the evi-
dence. 

(c) The defendant shall prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing must be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

(Authority: 31 U.S.C. 3803 (f), (g)(2))

§ 33.31 Determining the amount of 
penalties and assessments. 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the Department 
head, upon appeal, evaluate any cir-
cumstances that mitigate or aggravate 
the violation and articulate in their 
opinions the reasons that support the 
penalties and assessments they impose. 
Because of the intangible costs of 
fraud, the expense of investigating 
fraudulent conduct, and the need to 
deter others who might be similarly 
tempted, ordinarily double damages 
and a significant civil penalty is im-
posed. 

(b) Although not exhaustive, the fol-
lowing factors are among those that 
may influence the ALJ and the Depart-
ment head in determining the amount 
of penalties and assessments to impose 
with respect to the misconduct (i.e., 
the false, fictitious, or fraudulent 
claims or statements) charged in the 
complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements. 

(2) The time period over which such 
claims or statements were made. 

(3) The degree of the defendent’s cul-
pability with respect to the mis-
conduct. 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed. 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation. 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss. 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs. 

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct. 

(9) Whether the defendant attempted 
to conceal the misconduct. 

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it. 
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