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§79.1

§79.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘“‘Inter-
governmental Review of Federal Pro-
grams,” issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
Section 401 of the Intergovernmental
Cooperation Act of 1968 and Section 204
of the Demonstration Cities and Metro-
politan Development Act of 1966.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional, and local coordina-
tion for review of proposed federal fi-
nancial assistance.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

(Authority: E.O. 12372)

§79.2 What definitions apply to these
regulations?

Department means the U.S. Depart-
ment of Education.

Order means Executive Order 12372,
issued July 14, 1982, amended April 8,
1983, and titled ‘‘Intergovernmental Re-
view of Federal Programs.”’

Secretary means the Secretary of the
U.S. Department of Education or an of-
ficial or employee of the Department
acting for the Secretary under a dele-
gation of authority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

(Authority: E.O. 12372)

§79.3 What programs and activities of
the Department are subject to these
regulations?

(a) The Secretary publishes in the
FEDERAL REGISTER a list of the Depart-
ment’s programs and activities that
are subject to these regulations and
identifies which of these are subject to
the requirements of section 204 of the
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Demonstration Cities and Metropolitan
Development Act.

(b) If a program or activity of the De-
partment that provides Federal finan-
cial assistance does not have imple-
menting regulations, the regulations in
this part apply to that program or ac-
tivity.

(c) The following programs and ac-
tivities are excluded from coverage
under this part:

(1) Proposed legislation.

(2) Regulation and budget formula-
tion.

(3) National security matters.

(4) Procurement.

(5) Direct payments to individuals.

(6) Financial transfers for which the
Department has no funding discretion
or direct authority to approve specific
sites or projects (e.g., block grants
under Chapter 2 of the Education Con-
solidation and Improvement Act of
1981).

(7) Research and development na-
tional in scope.

(8) Assistance to federally recognized
Indian tribes.

(d) In addition to the programs and
activities excluded in paragraph (c) of
this section, the Secretary may only
exclude a Federal financial assistance
program or activity from coverage
under this part if the program or activ-
ity does not directly affect State or
local governments.

(Authority: E.O. 12372)

[48 FR 29166, June 24, 1983, as amended at 51
FR 20824, June 9, 1986]

§79.4 What are the Secretary’s general
responsibilities under the Order?

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-
federal funds for, or that would be di-
rectly affected by, proposed federal fi-
nancial assistance from the Depart-
ment.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed federal financial assistance, the
Secretary, to the extent permitted by
law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;
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(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and
actions;

(3) Makes efforts to accommodate
state and local elected official’s con-
cerns with proposed federal financial
assistance that are communicated
through the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(5) Where state planning and budg-
eting systems are sufficient and where
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed federal financial
assistance has an impact on interstate
metropolitan urban centers or other
interstate areas; and

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.

(Authority: E.O. 12372, Sec. 2)

§79.5 What is the Secretary’s obliga-
tion with respect to Federal inter-
agency coordination?

The Secretary, to the maximum ex-
tent practicable, consults with and
seeks advice from all other substan-
tially affected federal departments and
agencies in an effort to assure full co-
ordination between such agencies and
the Department regarding programs
and activities covered under these reg-
ulations.

(Authority: E.O. 12372)

§79.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with §79.3 for
intergovernmental review under these
regulations. Each state, before select-
ing programs and activities, shall con-
sult with local elected officials.

§79.8

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process.

(c) A state may notify the Secretary
of changes in its selections at any
time. For each change, the state shall
submit to the Secretary an assurance
that the state has consulted with local
elected officials regarding the change.
The Department may establish dead-
lines by which states are required to
inform the Secretary of changes in
their program selections.

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Secretary is notified of its selec-
tions.

(Authority: E.O. 12372, sec. 2)

§79.7 How does the Secretary commu-
nicate with State and local officials
concerning the Department’s pro-
grams and activities?

(a) [Reserved]

(b)(1) The Secretary provides notice
to directly affected state, areawide, re-
gional, and local entities in a state of
proposed federal financial assistance if:

(i) The state has not adopted a proc-
ess under the Order; or

(i) The assistance involves a pro-
gram or activity not selected for the
state process.

(2) This notice may be made by publi-
cation in the FEDERAL REGISTER or
other means which the Secretary de-
termine appropriate.

(Authority: E.O. 12372, Sec. 2)

§79.8 How does the Secretary provide
States an opportunity to comment
on proposed Federal financial as-
sistance?

(a) Except in unusual circumstances,
the Secretary gives State processes or
directly affected State, areawide, re-
gional, and local officials and enti-
ties—

(1) At least 30 days to comment on
proposed Federal financial assistance
in the form of noncompeting continu-
ation awards; and

(2) At least 60 days to comment on
proposed Federal financial assistance
other than noncompeting continuation
awards.
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