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within which a claimant or beneficiary 
is required to act to perfect a claim or 
challenge an adverse VA decision. VA 
may grant such an extension only when 
the following conditions are met: 

(i) When a claimant or beneficiary re-
quests an extension after expiration of 
a time limit, he or she must take the 
required action concurrently with or 
before the filing of that request; and 

(ii) The claimant or beneficiary must 
show good cause as to why he or she 
could not take the required action dur-
ing the original time period and could 
not have taken the required action 
sooner. 

(2) Denials of time limit extensions 
are separately appealable issues.

(Authority: 38 U.S.C. 5101, 5113)

(f) Computation of time limit. (1) In 
computing the time limit for any ac-
tion required of a claimant or bene-
ficiary, including the filing of claims 
or evidence requested by VA, VA will 
exclude the first day of the specified 
period, and will include the last day. 
This rule is applicable in cases in 
which the time limit expires on a 
workday. When the time limit would 
expire on a Saturday, Sunday, or holi-
day, the VA will include the next suc-
ceeding day in the computation. 

(2) The first day of the specified pe-
riod referred to in paragraph (f)(1) of 
this section will be the date of the let-
ter of notification to the claimant or 
beneficiary for purposes of computing 
time limits. As to appeals, see §§ 20.302 
and 20.305 of this chapter.

(Authority: 38 U.S.C. 501(a)) 

[64 FR 23771, May 4, 1999]

Subpart C—Survivors’ and De-
pendents’ Educational Assist-
ance Under 38 U.S.C. Chapter 
35

AUTHORITY: 38 U.S.C. 501(a), 512, 3500–3566, 
unless otherwise noted.

GENERAL

§ 21.3001 Delegation of authority. 
Except as otherwise provided, au-

thority is delegated to the Under Sec-
retary for Benefits and to supervisory 

or administrative personnel within the 
jurisdiction of the Education Service, 
Veterans Benefits Administration, des-
ignated by him or her to make findings 
and decisions under 38 U.S.C. chapter 
35 and the applicable regulations, 
precedents and instructions, as to the 
program authorized by this subpart.

(Authority: 38 U.S.C. 512(a)) 

[61 FR 26108, May 24, 1996]

§ 21.3002 Administration of Survivors’ 
and Dependents’ Educational As-
sistance Program. 

Subpart D of this part applies to the 
Survivors’ and Dependents’ Edu-
cational Assistance Program, unless 
the provisions of a section in that sub-
part are explicitly limited to one or 
more of the other educational assist-
ance programs VA administers. 

(Authority: 38 U.S.C. 501, 3501–3566) 

[61 FR 26108, May 24, 1996]

§ 21.3020 Educational assistance. 
The program of educational assist-

ance under 38 U.S.C. Chapter 35 cap-
tioned Survivors’ and Dependents’ Edu-
cational Assistance, may be referred to 
as Dependents’ Educational Assistance.

(Authority: Sec. 309, 90 Stat. 2383)

(a) General. A program of education 
or special restorative training may be 
authorized for an eligible person who 
meets the definition contained in 
§ 21.3021. 

(b) 45 months limitation. Educational 
assistance may not exceed a period of 
45 months, or the equivalent in part-
time training, unless it is determined 
that a longer period is required for spe-
cial restorative training under the cir-
cumstances outlined in § 21.3300(c) or 
except as specified in § 21.3044(c).

(Authority: 38 U.S.C. 3511(a), 3533, 3541(b))

(c) Courses in foreign countries. A 
course to be pursued at a school not lo-
cated in a State or in the Philippines 
may not be approved except under the 
circumstances outlined in § 21.4260. 

[30 FR 15631, Dec. 18, 1965, as amended at 31 
FR 6773, May 6, 1966; 34 FR 841, Jan. 18, 1969; 
38 FR 14931, June 7, 1973; 43 FR 35289, Aug. 9, 
1978]
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§ 21.3021 Definitions. 
(a) Eligible person means: 
(1) A child of a: 
(i) Veteran who died of a service-con-

nected disability. 
(ii) Veteran who died while having a 

disability evaluated as total and per-
manent in nature resulting from a 
service-connected disability. 

(iii) Veteran, serviceman or service-
woman who has a total disability per-
manent in nature resulting from a 
service-connected disability. 

(iv) Person who is on active duty as a 
member of the Armed Forces and who 
now is, and, for a period of more than 
90 days, has been, listed by the Sec-
retary concerned as missing in action, 
captured in line of duty by a hostile 
force, or forcibly detained or interned 
in line of duty by a foreign government 
or power. 

(2) The surviving spouse of a: 
(i) Veteran who died of a service-con-

nected disability. 
(ii) Veteran who died while having a 

disability evaluated as total and per-
manent in nature resulting from a 
service-connected disability, arising 
out of active military, naval or air 
service after the beginning of the Span-
ish-American War. (See §§ 3.6(a) and 
3.807 of this chapter.) 

(3) The spouse of a: 
(i) Veteran, serviceman or service-

woman who has a total disability per-
manent in nature resulting from a 
service-connected disability. 

(ii) Person who is on active duty as a 
member of the Armed Forces and who 
now is, and, for a period of more than 
90 days, has been, listed by the Sec-
retary concerned as missing in action, 
captured in line of duty by a hostile 
force, or forcibly detained or interned 
in line of duty by a foreign government 
or power. 

(b) Child means a son or daughter of 
a veteran as defined in § 3.807(d) of this 
chapter. The term includes a child of a 
Philippine Commonwealth Army vet-
eran and a Philippine Scout (des-
ignated as a New Philippine Scout 
under 38 U.S.C. 3566(b)), as defined in 
§ 3.40(b), (c), or (d) of this chapter, but 
educational assistance allowance may 
not be authorized based on such service 
for any period before September 30, 
1966. 

(c) Wife and widow, spouse and sur-
viving spouse. The terms wife and widow 
mean an individual as defined in 
§ 3.807(d) of this chapter and the terms 
spouse and surviving spouse shall have 
the same respective meaning when 
used in the regulations in part 21, Title 
38, Code of Federal Regulations. Edu-
cational assistance allowance may not 
be authorized for any such individuals 
for any period before December 1, 1968.

(Authority: 38 U.S.C. 3500, 3501, and 3511)

(d) Parent or guardian means a nat-
ural or adoptive parent, a fiduciary le-
gally appointed by a court of com-
petent jurisdiction or any person who 
is determined to be otherwise legally 
vested with the care of the eligible per-
son (38 U.S.C. 3501(a)(4)) or it may be 
the eligible person if he or she has at-
tained majority under laws applicable 
in his or her State of residence as 
shown on the application and is under 
no known legal disability. (38 U.S.C. 
3501(b)) The eligible person may be des-
ignated as the person by whom re-
quired actions may be taken even 
though he or she has not attained ma-
jority, or having attained majority, is 
under a legal disability, when it is de-
termined that to do otherwise would 
not be in his or her best interest, would 
result in undue delay or would not be 
administratively feasible. Where nec-
essary to protect his or her interest 
and there is reason why the eligible 
person should not act for himself or 
herself, some other individual may be 
designated as the person by whom re-
quired actions should be taken.

(Authority: 38 U.S.C. 3501(c))

(e) Armed Forces, as to service by the 
eligible person, means the U.S. Army, 
Navy, Marine Corps, Air Force, and 
Coast Guard, including the Reserve 
components of each, the National 
Guard of the United States and the Air 
National Guard of the United States. 
(38 U.S.C. 3501 (a)(3) and (d) and 3512(a)) 
Effective December 31, 1970, the term 
includes the National Oceanic and At-
mospheric Administration, the Envi-
ronmental Science Services Adminis-
tration and the Coast and Geodetic 
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Survey, as to full-time duty of officers 
commissioned therein.

(Authority: 38 U.S.C. 101(21)(C))

(f) Duty with the Armed Forces, as to 
service by the eligible person, means 
active duty, active duty for training 
for a period of 6 or more consecutive 
months, or an initial period of active 
duty for training of not less than 3 
months or more than 6 months in the 
Ready Reserve. (38 U.S.C. 3501(a)(3) and 
(d), 3512(a)) See §§ 21.3041 and 21.3042. 

(g) State means each of the several 
States, territories, and possessions of 
the United States, the District of Co-
lumbia, and the Commonwealth of 
Puerto Rico, and the Canal Zone. (38 
U.S.C. 101(20)) (Although the Republic 
of the Philippines is not included in the 
definition of a State, eligible persons 
may pursue courses of training in that 
country.) 

(h) Program of education. The term 
program of education means any cur-
riculum or any combination of unit 
courses or subjects pursued at an edu-
cational institution which is generally 
accepted as necessary to fulfill the re-
quirements for the attainment of a pre-
determined and identified educational, 
professional, or vocational objective.

(Authority: 38 U.S.C. 3501(a)(5))

(i) Educational objective. An edu-
cational objective is one that leads to 
the awarding of a diploma, degree, or 
certificate which reflects educational 
attainment.

(Authority: 38 U.S.C. 3501(a)(5))

(j) Professional or vocational objective. 
A professional or vocational objective 
is one that leads to an occupation. It 
may include educational objectives es-
sential to prepare for the chosen occu-
pation. When a program consists of a 
series of courses not leading to an edu-
cational objective, such courses must 
be directed toward attainment of a des-
ignated professional or vocational ob-
jective.

(Authority: 38 U.S.C. 3501(a)(5))

(k) School, educational institution, in-
stitution. The terms school, educational 
institution and institution mean: 

(1) A vocational school or business 
school; 

(2) A junior college, teachers’ college, 
college, normal school, professional 
school, university, or scientific or tech-
nical institution; 

(3) A public or private secondary 
school; 

(4) A training establishment as de-
fined in § 21.4200(c); or 

(5) An institution that provides spe-
cialized vocational training, generally 
recognized as on the secondary school 
level or above, for people with mental 
or physical disabilities.

(Authority: 38 U.S.C. 3501(a)(6), 3535)

(l) Disabling effects of chronic alco-
holism. (1) The term disabling effects of 
chronic alcoholism means alcohol-in-
duced physical or mental disorders or 
both, such as habitual intoxication, 
withdrawal, delirium, amnesia, demen-
tia, and other like manifestations of 
chronic alcoholism which in the par-
ticular case: 

(i) Have been medically diagnosed as 
manifestations of alcohol dependency 
or chronic alcohol abuse; and 

(ii) Are determined to have prevented 
commencement or completion of the 
affected individual’s chosen program of 
education. 

(2) A diagnosis of alcoholism, chronic 
alcoholism, alcohol-dependency, chron-
ic alcohol abuse, etc., in and of itself, 
does not satisfy the definition of this 
term. 

(3) Injury sustained by an eligible 
spouse or surviving spouse as a proxi-
mate and immediate result of activity 
undertaken by the eligible spouse or 
surviving spouse while physically or 
mentally unqualified to do so due to al-
coholic intoxication is not considered a 
disabling effect of chronic alcoholism.

(Authority: 38 U.S.C. 105, 3512(b))

(m) Additional definitions. The defini-
tions of all terms that are defined in 
§§ 21.1029 and 21.4200 but that are not 
defined in this section apply to subpart 
C of this part.

(Authority: 38 U.S.C. 501, 3501)

CROSS REFERENCES: Duty periods. See § 3.6 
of this chapter.

Persons included. See § 3.7 of this chapter. 
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Philippine and insular forces. See § 3.40 of 
this chapter.

[36 FR 2508, Feb. 5, 1971, as amended at 38 FR 
12110, May 9, 1973; 43 FR 35290, Aug. 9, 1978; 61 
FR 26108, May 24, 1996; 61 FR 29295, June 10, 
1996; 62 FR 51784, Oct. 3, 1997; 64 FR 23771, 
May 4, 1999]

§ 21.3022 Nonduplication—programs 
administered by VA. 

A person who is eligible for edu-
cational assistance under 38 U.S.C. 
chapter 35 and is also eligible for as-
sistance under any of the provisions of 
law listed in this paragraph cannot re-
ceive such assistance concurrently. 
The eligible person must elect which 
benefit he or she will receive for the 
particular period or periods during 
which education or training is to be 
pursued. The election is subject to the 
conditions specified in § 21.4022 of this 
part. The provisions of law are: 

(a) 38 U.S.C. chapter 30, 
(b) 38 U.S.C. chapter 31, 
(c) 38 U.S.C. chapter 32, 
(d) 38 U.S.C. chapter 34, 
(e) 10 U.S.C. chapter 1606, 
(f) 10 U.S.C. chapter 107, 
(g) Section 903 of the Department of 

Defense Authorization Act, 1981, 
(h) The Hostage Relief Act of 1980, 

and 
(i) The Omnibus Diplomatic Security 

and Antiterrorism Act of 1986.

(Authority: 38 U.S.C. 3681) 

[54 FR 33886, Aug. 17, 1989, as amended at 57 
FR 29798, July 7, 1992; 61 FR 20728, May 8, 
1996]

§ 21.3023 Nonduplication; pension, 
compensation, and dependency and 
indemnity compensation. 

(a) Child; age 18. A child who is eligi-
ble for educational assistance and who 
is also eligible for pension, compensa-
tion or dependency and indemnity com-
pensation based on school attendance 
must elect whether he or she will re-
ceive educational assistance or pen-
sion, compensation or dependency and 
indemnity compensation. 

(1) An election of educational assist-
ance either before or after the age of 18 
years is a bar to subsequent payment 
or increased rates or additional 
amounts of pension, compensation or 
dependency and indemnity compensa-
tion on account of the child based on 

school attendance on or after the age 
of 18 years. The bar is equally applica-
ble where the child has eligibility from 
more than one parent. 

(2) Payment of pension, compensa-
tion or dependency and indemnity com-
pensation to or on account of a child 
after his or her 18th birthday does not 
bar subsequent payments of edu-
cational assistance. 

(3) An election of educational assist-
ance will not preclude the allowance of 
pension, compensation, or dependency 
and indemnity compensation based on 
school attendance for periods, includ-
ing vacation periods, prior to the com-
mencement of educational assistance. 

(b) Child; under 18 or helpless. Edu-
cational assistance allowance or spe-
cial restorative training allowance 
may generally be paid concurrently 
with pension, compensation or depend-
ency and indemnity compensation for a 
child under the age of 18 years or for a 
helpless child based on the service of 
one or more parents. Where, however, 
entitlement is based on the death of 
more than one parent in the same pa-
rental line, concurrent payments in 
two or more cases may not be author-
ized if the death of one such parent oc-
curred on or after June 9, 1960. In the 
latter cases, an election of educational 
assistance and pension, compensation 
or dependency and indemnity com-
pensation in one case does not preclude 
a reelection of benefits before attain-
ing age 18 or while helpless based on 
the service of another parent in the 
same parental line. 

(c) Child; election. An election by a 
child under this section must be sub-
mitted to VA in writing. 

(1) Except as provided in paragraph 
(c)(2) of this section, an election to re-
ceive Survivors’ and Dependents’ Edu-
cational Assistance (DEA) is final when 
the eligible child commences a pro-
gram of education under DEA (38 
U.S.C. chapter 35). Commencement of a 
program of education under DEA will 
be deemed to have occurred for VA pur-
poses on the date the first payment of 
DEA educational assistance is made, as 
evidenced by negotiation of the first 
check or receipt of the first payment 
by electronic funds transfer. 

(2) An election based on erroneous in-
formation furnished by an authorized 
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representative of the Department of 
Veterans Affairs is not considered 
final. 

(3) A child other than a helpless 
child, whose eligibility was based on a 
finding that the veteran had a perma-
nent total service-connected disability 
and who commenced a program of edu-
cation under DEA may not thereafter 
qualify as a dependent for disability 
compensation purposes if the veteran is 
later found to be less than permanently 
and totally disabled, or for pension, 
compensation or dependency and in-
demnity compensation after the vet-
eran’s death. 

(d) Spouse or surviving spouse. Edu-
cational assistance allowance may be 
paid for an eligible spouse or surviving 
spouse concurrently with pension, com-
pensation or dependency and indem-
nity compensation. 

(Authority: 38 U.S.C. 3562) 

(The information collection requirements in 
this section have been approved by the Office 
of Management and Budget under control 
number 2900–0595)

CROSS REFERENCES: Discontinuance. See 
§ 3.503(h) of this chapter. 

Concurrent payments. See § 3.707 of this 
chapter. 

Certification. See § 3.807 of this chapter.

[30 FR 15631, Dec. 18, 1965, as amended at 31 
FR 6773, May 6, 1966; 34 FR 842, Jan. 18, 1969; 
40 FR 42879, Sept. 17, 1975; 50 FR 27826, July 
8, 1985; 63 FR 45718, Aug. 27, 1998]

§ 21.3024 Nonduplication; Federal Em-
ployees’ Compensation Act. 

(a) Civilian employment. The provi-
sions of this paragraph are applicable 
to cases where there is eligibility for 
benefits from the Office of Workers’ 
Compensation Programs, under the 
Federal Employees’ Compensation Act 
(FECA) based on the disability or death 
as a result of civilian employment of 
the veteran from whom eligibility for 
educational assistance is derived. 

(1) Child, spouse or surviving spouse. A 
person who is eligible for educational 
assistance and is also eligible for Office 
of Workers’ Compensation Programs 
benefits, under the Federal Employees’ 
Compensation Act (FECA) must elect 
which benefit he or she will receive. 

(2) Veteran, spouse and child—sur-
viving spouse and child. An eligible per-
son may receive educational assistance 

notwithstanding that the Office of 
Workers’ Compensation Programs ben-
efits under the Federal Employees’ 
Compensation Act (FECA) are being 
paid to a veteran, or surviving spouse. 

(3) Election. An election of Office of 
Workers’ Compensation Programs ben-
efits, under the Federal employees’ 
Compensation Act (FECA), by or for a 
child filed on or after July 4, 1966, is a 
bar to subsequent payments of Depart-
ment of Veterans Affairs benefits dur-
ing the period of concurrent eligibility. 
An election of Office of Workers’ Com-
pensation Programs benefits under the 
Federal Employees’ Compensation Act 
(FECA) by a surviving spouse filed on 
or after December 1, 1968, is a bar to 
subsequent payments of Department of 
Veterans Affairs benefits during the pe-
riod of concurrent eligibility. 

(b) Military service. The provisions of 
this paragraph are applicable to cases 
where there is eligibility for benefits 
from Office of Workers’ Compensation 
Program, under the Federal Employ-
ee’s Compensation Act (FECA) based 
on the disability or death as a result of 
military service by the veteran from 
whom eligibility for educational assist-
ance is derived. 

(1) Child, spouse or surviving spouse. A 
person who is eligible for educational 
assistance and is also eligible for Office 
of Workers’ Compensation Programs 
benefits, under the Federal Employees’ 
Compensation Act (FECA) must elect 
which benefit he or she will receive. 
The election may be made at any time. 

(2) Veteran, spouse and child—sur-
viving spouse and child. An eligible per-
son may receive educational assistance 
notwithstanding that the Office of 
Workers’ Compensation Programs ben-
efits, under the Federal Employees’ 
Compensation Act (FECA) are being 
paid to a veteran, or surviving spouse.

CROSS REFERENCE: Federal Employees’ Com-
pensation. See § 3.708 of this chapter.

[40 FR 42879, Sept. 17, 1975, as amended at 50 
FR 27826, July 8, 1985]

§ 21.3025 Nonduplication; Federal pro-
grams. 

Payment of subsistence allowance 
and special training allowance is pro-
hibited to an otherwise eligible per-
son— 
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(a) Who is on active duty and is pur-
suing a course of education which is 
being paid for by the Armed Forces (or 
by the Department of Health and 
Human Services in the case of the Pub-
lic Health Service); or 

(b) For a unit course or courses 
which are being paid for under 5 U.S.C. 
chapter 41. 

(Authority: 38 U.S.C. 3681(a)) 

[61 FR 26108, May 24, 1996]

CLAIMS

§ 21.3030 Claims. 
The provisions of subpart B of this 

part apply with respect to submission 
of a claim for educational assistance 
under 38 U.S.C. chapter 35, VA actions 
upon receiving a claim, and time limits 
connected with claims. 

(Authority: 38 U.S.C. 3513, 5101, 5102, 5103) 

[64 FR 23772, May 4, 1999]

ELIGIBILITY AND ENTITLEMENT

§ 21.3040 Eligibility; child. 
(a) Commencement. A program of edu-

cation or special restorative training 
may not be afforded prior to the eligi-
ble person’s 18th birthday or the com-
pletion of secondary schooling, which-
ever is earlier, unless it is determined 
through counseling that the best inter-
ests of the eligible person will be 
served by entering training at an ear-
lier date and the eligible person has 
passed: 

(1) Compulsory school attendance age 
under State law; or 

(2) His or her 14th birthday and due 
to physical or mental handicap may 
benefit by special restorative or spe-
cialized vocational training. 

(b) Secondary schooling. Completion of 
secondary schooling means completion 
of a curriculum offered by a public or 
private school which satisfies the re-
quirements for a high school diploma 
or its equivalent—usually completion 
of the 12th grade in the public school 
system. 

(c) Age limitation for commencement. 
No person is eligible for educational as-
sistance who reached his or her 26th 
birthday on or before the effective date 
of a finding of permanent total service-
connected disability, or on or before 

the date the veteran’s death occurred, 
or on or before the 91st day of listing 
by the Secretary concerned of the 
member of the Armed Forces on whose 
service eligibility is claimed as being 
in one of the missing status categories 
of § 21.3021 (a)(1)(iv) and (3)(ii). 

(d) Termination of eligibility. No person 
is eligible for educational assistance 
beyond his or her 31st birthday, except 
as provided under § 21.3041(e)(2). In no 
event may educational assistance be 
provided after the period of entitle-
ment has been exhausted. In an excep-
tional case special restorative training 
may be provided in excess of 45 months. 
See § 21.3300. 

(Authority: 38 U.S.C. 3512(a)) 

[30 FR 15632, Dec. 18, 1965, as amended at 34 
FR 842, Jan. 18, 1969; 39 FR 38227, Oct. 30, 1974; 
40 FR 42879, Sept. 17, 1975; 41 FR 47929, Nov. 
1, 1976; 43 FR 35290, Aug. 9, 1978]

§ 21.3041 Periods of eligibility; child. 
(a) Basic beginning date. The basic be-

ginning date of an eligible child’s pe-
riod of eligibility is his or her 18th 
birthday or successful completion of 
secondary schooling, whichever occurs 
first. See paragraph (b) of this section 
and § 21.3040 (a) and (b).

(Authority: 38 U.S.C. 3512(a))

(b) Exceptions to basic beginning date. 
(1) An eligible child may have a begin-
ning date earlier than the basic begin-
ning date when he or she has: 

(i) Completed compulsory school at-
tendance under applicable State law, or 

(ii) Passed his or her 14th birthday 
and has a physical or mental handicap. 
See § 21.3040(a). 

(2) The eligible child may have a be-
ginning date later than the basic begin-
ning date when any of the following 
circumstances exist. 

(i) If the effective date of the perma-
nent and total disability rating is be-
fore the child has reached 18 but the 
date of notification to the veteran from 
whom the child derives eligibility oc-
curs after the child has reached 18, the 
beginning date of eligibility shall be 
the basic beginning date as determined 
in paragraph (a) of this section, or the 
date of notification to the veteran, 
whichever is more advantageous to the 
eligible child. 

VerDate jul<14>2003 01:39 Jul 29, 2003 Jkt 200137 PO 00000 Frm 00215 Fmt 8010 Sfmt 8010 Y:\SGML\200137T.XXX 200137T



216

38 CFR Ch. I (7–1–03 Edition)§ 21.3041 

(ii) If the effective date of the perma-
nent and total disability rating occurs 
after the child has reached 18 but be-
fore he or she has reached 26, the begin-
ning date of eligibility will be the ef-
fective date of the rating or the date of 
notification to the veteran from whom 
the child derives eligibility, whichever 
is more advantageous to the eligible 
child.

(Authority: 38 U.S.C. 3512(a)(3), 3512(d))

(iii) If the child becomes eligible 
through the death of a veteran, the 
date of death will be the beginning date 
of eligibility if it occurs after the 
child’s 18th birthday and before his or 
her 26th birthday. 

(iv) The child may become eligible 
through qualifying as the veteran’s 
adopted child (see § 3.57(c)) or by be-
coming a stepchild of the veteran and a 
member of the veteran’s household. If 
either of these events occurs after the 
child’s 18th birthday and before his or 
her 26th birthday, the effective date of 
eligibility will be whichever of the fol-
lowing is appropriate: 

(A) The date the child qualifies as an 
adopted child under § 3.57(c), or 

(B) The date the child becomes the 
veteran’s stepchild and a member of his 
or her household.

(Authority: 38 U.S.C. 3501)

(c) Basic ending date. The eligible per-
son’s 26th birthday. 

(d) Modified ending date. When one of 
the following occurs between ages 18 
and 26, the ending date will be the eli-
gible person’s 26th birthday or 8 years 
from the date of happening specified in 
paragraphs (d) (1) to (7) of this section 
and 10 years in paragraph (d)(8); which-
ever is later. When paragraph (d)(9) is 
applicable, the ending date will be as 
stated in paragraph (d)(9). Where the 
ending date is subject to modification 
under more than one of paragraph (d) 
(3), (4), (5), (6) or (7) of this section, the 
more favorable date will apply. In no 
case will the modified ending date ex-
tend beyond the eligible person’s 31st 
birthday.

(Authority: 38 U.S.C. 3512).

(1) Effective date of permanent total 
rating of veteran-parent or the date of 

notification to him or her of such rat-
ing, whichever is the more advan-
tageous to the eligible person.

(Authority: 38 U.S.C. 3512)

(2) Death of veteran-parent. 
(3) Date of first unconditional dis-

charge or release from ‘‘duty with the 
Armed Forces’’ served as an eligible 
person if he or she served after age 18 
and before age 26. See § 21.3042. 

(4) Enactment of Pub. L. 88–361 on 
July 7, 1964, providing eligibility based 
on permanent total disability; that is, 
July 6, 1969. 

(5) Enactment of Pub. L. 89–349 on 
November 8, 1965, providing eligibility 
based on peacetime service after the 
Spanish-American War and prior to 
September 16, 1940; or during World 
War I or World War II solely by reason 
of the provisions of 38 U.S.C. 1101; that 
is, November 7, 1970. 

(6) Enactment of Pub. L. 89–613 on 
September 30, 1966, providing eligi-
bility based on service with the Phil-
ippine Commonwealth Army or as a 
Philippine Scout as defined in § 3.40 (b), 
(c), or (d) of this chapter; that is, Sep-
tember 29, 1971. See § 3.807 of this chap-
ter. 

(7) Effective date of Pub. L. 90–77, 
section 307, October 1, 1967, providing 
eligibility for persons solely by virtue 
of that section who were over age 23 
and below age 26 on that date; that is 
September 30, 1972. 

(8) Enactment of Pub. L. 92–540 (86 
Stat. 1074) on October 24, 1972, pro-
viding for a course of apprentice or 
other on-the-job training approved 
under the provisions of § 21.4261 or 
21.4262; that is, October 24, 1982 or until 
age 31, whichever is earlier. 

(9) The child may lose eligibility 
through ceasing to be the veteran’s 
stepchild either because the veteran 
and the child’s natural or adoptive par-
ent divorce or because the veteran and 
the child’s natural or adoptive parent 
separate and the child is no longer a 
member of the veteran’s household. If 
this occurs, the ending date of the 
child’s period of eligibility will be de-
termined as follows: 

(i) If the child ceases to be the vet-
eran’s stepchild while the child is not 
in training, the ending date of the 
child’s eligibility shall be the date on 
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which the child ceases to be the vet-
eran’s stepchild. 

(ii) If the child ceases to be the vet-
eran’s stepchild while the child is in 
training in a school organized on a 
term, semester or quarter basis, the 
ending date of the child’s eligibility 
will be the last date of the term, se-
mester or quarter during which the 
child ceases to be the veteran’s step-
child. 

(iii) If the child ceases to be the vet-
eran’s stepchild while the child is in 
training in a school not organized on a 
term, semester or quarter basis, the 
ending date of the child’s period of eli-
gibility will be the end of the course or 
12 weeks from the date on which the 
child ceases to be the veteran’s step-
child, whichever is earlier. See 
§ 21.3135(g).

(Authority: 38 U.S.C. 101(4)(a), 3501).

(e) Extensions to ending dates. (1) Sus-
pension of program due to conditions 
determined by the Department of Vet-
erans Affairs to have been beyond the 
person’s control (see § 21.3043): extended 
for length of period of suspension, but 
not beyond age 31. See § 21.3040(d). 

(2) Period of eligibility as specified in 
paragraph (c) or (d) of this section ends 
while enrolled in an educational insti-
tution regularly operated on the quar-
ter or semester system and such period 
ends during a quarter or semester, such 
period shall be extended to the end of 
the quarter or semester, or for courses 
at educational institutions operated on 
other than a quarter or semester sys-
tem, if the period ends after a major 
portion of the course is completed, 
such period shall be extended to the 
end of the course, or until 12 weeks 
have expired, whichever first occurs. 
Extension may be authorized beyond 
age 31, but may not exceed maximum 
entitlement. See § 21.3044(a). No exten-
sion of the period of eligibility will be 
made where training is pursued in a 
training establishment as defined in 
§ 21.4200(c).

(Authority: 38 U.S.C. 3512(a)(5))

(3) Child is enrolled and eligibility 
ceases because veteran is no longer 
rated permanently and totally dis-
abled: extended to date specified in 
paragraph (e)(2) of this section without 

regard to whether the midpoint of the 
quarter, semester or term has been 
reached. See § 21.3135(h). 

(4) Child is enrolled and eligibility 
ceases because the member of the 
Armed Forces upon whose service eligi-
bility is based is no longer listed by the 
Secretary concerned in any of the cat-
egories specified in § 21.3021(a)(1)(iv): 
extended to date specified in paragraph 
(e)(2) of this section without regard to 
whether the midpoint of the quarter, 
semester or term has been reached. See 
§ 21.3135(i). 

[30 FR 15632, Dec. 18, 1965, as amended at 31 
FR 6773, May 6, 1966; 31 FR 13993, Nov. 2, 1966; 
32 FR 13402, Sept. 23, 1967; 34 FR 842, Jan. 18, 
1969; 39 FR 38228, Oct. 30, 1974; 40 FR 42879, 
Sept. 17, 1975; 41 FR 47929, Nov. 1, 1976; 43 FR 
35290, Aug. 9, 1978; 48 FR 57275, Dec. 29, 1983; 
54 FR 31952, Aug. 3, 1989; 54 FR 42501, Oct. 17, 
1989; 61 FR 26108, May 24, 1996; 62 FR 55760, 
Oct. 28, 1997]

§ 21.3042 Service with Armed Forces. 
(a) No educational assistance under 

38 U.S.C. chapter 35 may be provided an 
otherwise eligible person during any 
period he or she is on duty with the 
Armed Forces. See § 21.3021 (e) and (f). 
This does not apply to brief periods of 
active duty for training. See § 21.3135(f).

(Authority: 38 U.S.C. 3501(d))

(b) If the eligible person served with 
the Armed Forces, his or her discharge 
or release from each period of service 
must have been under conditions other 
than dishonorable.

(Authority: 38 U.S.C. 3501(d))

(c) The term unconditional discharge, 
as used in § 21.3041 means unconditional 
discharge or release from duty with the 
Armed Forces. See § 3.13 of this chap-
ter. 

[30 FR 15633, Dec. 18, 1965, as amended at 34 
FR 842, Jan. 18, 1969; 36 FR 2508, Feb. 5, 1971; 
41 FR 42929, Nov. 1, 1976; 61 FR 26109, May 24, 
1996]

§ 21.3043 Suspension of program; 
child. 

For an eligible person who suspends 
his program due to conditions deter-
mined by the Department of Veterans 
Affairs to have been beyond his or her 
control the period of eligibility may, 
upon his request, be extended by the 
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number of months and days inter-
vening the date the suspension began 
and the date the reason for suspension 
ceased to exist. The burden of proof is 
on the eligible person to establish that 
suspension of a program was due to 
conditions beyond his or her control. 
The period of suspension shall be con-
sidered to have ended as of the date of 
the person’s first available opportunity 
to resume training after the condition 
which caused it ceased to exist. The 
following circumstances may be con-
sidered as beyond the eligible person’s 
control: 

(a) While in active pursuit of a pro-
gram of education he or she is ap-
pointed by the responsible governing 
body of an established church, offi-
cially charged with the selection and 
designation of missionary representa-
tives, in keeping with its traditional 
practice, to serve the church in an offi-
cial missionary capacity and is thereby 
prevented from pursuit of his or her 
program of studies. 

(b) Immediate family or financial ob-
ligations beyond his or her control re-
quire the eligible person to take em-
ployment, or otherwise preclude pur-
suit of his or her program. 

(c) Unavoidable conditions arising in 
connection with the eligible person’s 
employment which preclude pursuit of 
his or her program. 

(d) Pursuit of his or her program is 
precluded because of the eligible per-
son’s own illness or illness or death in 
his or her immediate family. 

(e) Active duty, including active duty 
for training in the Armed Forces. 

[41 FR 47929, Nov. 1, 1976]

§ 21.3044 Entitlement. 
(a) Limitations on entitlement. Each el-

igible person in entitled to educational 
assistance not in excess of 45 months, 
or the equivalent thereof in part-time 
training. The Department of Veterans 
Affairs will not authorize an extension 
of entitlement except as provided in 
paragraph (c) of this section. The pe-
riod of entitlement when added to edu-
cation or training received under any 
or all of the laws cited in § 21.4020 will 
not exceed 48 months of full-time edu-
cational assistance. The period of enti-
tlement will not be reduced by any pe-
riod during which employment adjust-

ment allowance was paid after the eli-
gible person completes a period of re-
habilitation and reaches a point of em-
ployability. 

(b) Continuous pursuit is not required. 
The 45-month period of entitlement is 
any 45 months within the period of eli-
gibility. The eligible person is not re-
quired to pursue his or her program for 
45 consecutive months.

(Authority: 38 U.S.C. 3511(a))

(c) Exceeding the 45 months limitation. 
The 45 months limitation may be ex-
ceeded only in the following cases: 

(1) Where no charge against the enti-
tlement is made based on a course or 
courses pursued by a spouse or sur-
viving spouse under the special assist-
ance for the educationally disadvan-
taged program (See § 21.3344(d); or 

(2) Where special restorative training 
authorized under § 21.3300 exceeds 45 
months.

(Authority: 38 U.S.C. 3541(b), 3533(b)) 

[49 FR 48692, Dec. 14, 1984, as amended at 61 
FR 26109, May 24, 1996]

§ 21.3045 Entitlement charges. 
VA will make charges against an eli-

gible person’s entitlement only when 
required by this section. Charges for 
institutional training will be based 
upon the principle that an eligible per-
son who trains full time for 1 day 
should be charged 1 day of entitlement. 

(a) No entitlement charge for eligible 
persons receiving tutorial assistance. VA 
will make no charge against the enti-
tlement of an eligible person for tuto-
rial assistance received in accordance 
with § 21.4236.

(Authority: 38 U.S.C. 3492, 3533(b))

(b) Entitlement charges for elementary 
and secondary education.

(1) When an eligible spouse or sur-
viving spouse is pursuing a course lead-
ing to a secondary school diploma or 
an equivalency certificate as described 
in § 21.3344, there are two sets of cir-
cumstances which will always result in 
VA’s making no charge against his or 
her entitlement. These are as follows: 

(i) Either the eligible spouse or sur-
viving spouse completed training dur-
ing the period beginning on October 1, 
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1980, and ending on August 14, 1989, and 
remained continuously enrolled from 
October 1, 1980, through the time the 
spouse or surviving spouse either com-
pleted training or August 14, 1989, 
whichever is earlier; or 

(ii) The eligible spouse or surviving 
spouse completed training before Au-
gust 15, 1989, and received educational 
assistance based upon the tuition and 
fees charged for the course. 

(2) When an eligible spouse or sur-
viving spouse is pursuing a course lead-
ing to a secondary school diploma or 
an equivalency certificate as described 
in § 21.3344, the following circumstances 
will always result in VA’s making a 
charge against his or her entitlement 
unless the provisions of paragraph (d) 
of this section would exempt the 
spouse or surviving spouse from receiv-
ing an entitlement charge. 

(i) The spouse or surviving spouse 
elects to receive dependents’ edu-
cational assistance at the rate de-
scribed in § 21.3131(a), and 

(ii) Either was not pursuing a course 
leading to a secondary school diploma 
or equivalency certificate on October 1, 
1980, or has not remained continuously 
enrolled in such a course since October 
1, 1980. 

(3) When an eligible person pursues 
refresher, remedial or deficiency train-
ing before August 15, 1989, the fol-
lowing provisions govern the charge 
against the entitlement. 

(i) VA will not make a charge against 
the entitlement of an eligible spouse or 
surviving spouse. 

(ii) VA will make a charge against 
the entitlement of an eligible child. 

(4) The following provisions apply to 
an eligible person for training received 
after August 14, 1989. When he or she is 
pursuing a course leading to a sec-
ondary school diploma or equivalency 
certificate or refresher, remedial or de-
ficiency training. 

(i) VA will make no charge against 
the entitlement of an eligible person 
for the first five months of full time 
pursuit (or its equivalent in part-time 
pursuit). 

(ii) VA will make a charge against 
the entitlement of an eligible person 
for pursuit in excess of the pursuit de-
scribed in paragraph (b)(4)(i) unless the 
provisions of paragraph (d) of this sec-

tion would exempt the eligible person 
from receiving an entitlement charge.

(Authority: 38 U.S.C. 3511(a), 3533(a); Pub. L. 
100–689, Pub. L. 102–127)(Oct. 10, 1991)

(c) Other courses for which entitlement 
will be charged. Except when the re-
quirements of paragraph (d) of this sec-
tion are met, VA will make a charge 
against the period of entitlement— 

(1) An eligible person for pursuit of a 
program of apprenticeship or other on-
job training; 

(2) A spouse or surviving spouse for 
pursuit of a correspondence course; or 

(3) An eligible person for the pursuit 
of any course not described in para-
graph (a) or (b) of this section.

(Authority: 38 U.S.C. 3534)

(d) Exemption from entitlement charge. 
(1) VA will not make a charge against 
the entitlement of an eligible person 
for the pursuit of any course or courses 
when VA finds that the eligible per-
son— 

(i) Had to discontinue pursuit of the 
course or courses as the result of being 
ordered, in connection with the Persian 
Gulf War, to serve on active duty under 
section 672 (a), (d), or (g), 673, 673b, or 
688 of title 10, U.S. Code; and 

(ii) Failed to receive credit or train-
ing time toward completion of the eli-
gible person’s approved educational, 
professional or vocational objective as 
a result of having to discontinue, as de-
scribed in paragraph (d)(1)(i) of this 
section, his or her course pursuit. 

(2) The period for which VA will not 
make a charge against entitlement 
shall not exceed the portion of the pe-
riod of enrollment in the course or 
courses for which the eligible person 
failed to receive credit or with respect 
to which the eligible person lost train-
ing time.

(Authority: 38 U.S.C. 3511(a); Pub. L. 102–
127)(Oct. 10, 1991)

(e) Determining entitlement charge. The 
provisions of this paragraph apply to 
all courses except those courses for 
which VA is not making a charge 
against the eligible person’s entitle-
ment, apprenticeship or other on-job 
training, correspondence courses, and 

VerDate jul<14>2003 01:39 Jul 29, 2003 Jkt 200137 PO 00000 Frm 00219 Fmt 8010 Sfmt 8010 Y:\SGML\200137T.XXX 200137T



220

38 CFR Ch. I (7–1–03 Edition)§ 21.3045

courses offered solely through inde-
pendent study. 

(1) After making any adjustments re-
quired by paragraph (e)(3) of this sec-
tion, VA will make a charge against 
entitlement— 

(i) On the basis of total elapsed time 
(one day for each day of pursuit) if the 
eligible person is pursuing the program 
of education on a full-time basis, 

(ii) On the basis of a proportionate 
rate of elapsed time, if the eligible per-
son is pursuing a program of education 
on a three-quarter, one-half or less 
than one-half time basis. For the pur-
pose of this computation, training time 
which is less that one-half, but more 
than one-quarter time, will be treated 
as though it were one-quarter time 
training. 

(2) VA will compute elapsed time 
from the commencing date of enroll-
ment to date of discontinuance. If the 
eligible person changes his or her 
training time after the commencing 
date of enrollment, VA will— 

(i) Divide the enrollment period into 
separate periods of time during which 
the eligible person’s training time re-
mains constant; and 

(ii) Compute the elapsed time sepa-
rately for each time period. 

(3) An eligible person may concur-
rently enroll in refresher, remedial or 
deficiency training for which para-
graph (b)(3) or (b)(4)(i) of this section 
requires no charge against entitlement 
and in a course or courses for which 
paragraph (b)(2) or (b)(4)(ii) or (c) of 
this section requires a charge against 
entitlement. When this occurs, VA will 
charge entitlement for the concurrent 
enrollment based only on pursuit of the 
courses described in paragraph (b)(2) or 
(b)(4)(ii) or (c) of this section, measured 
in accordance with §§ 21.4270 through 
21.4275 of this part, as appropriate.

(Authority: 38 U.S.C. 3533(a); Pub. L. 100–689)

(f) Entitlement charge for pursuit solely 
by independent study. For enrollments 
in terms, quarters, or semesters that 
begin after June 30, 1993, VA will make 
charges against the entitlement of an 
eligible person in the manner pre-
scribed by paragraph (e) of this section, 
if he or she is pursuing a program of 
education solely by independent study. 
For all other enrollments where the el-

igible person is pursuing a program of 
education solely by independent study, 
the computation will be made as 
though the eligible person’s training 
were one-quarter time.

(Authority: 38 U.S.C. 3482(b), 3532(a))

(g) Entitlement charge for apprentice-
ship or other on-job training. The charge 
against entitlement for pursuit of ap-
prenticeship or other on-job training 
program shall be 1 month for each 
month of training assistance allowance 
paid to the eligible person for the pro-
gram. If there is a reduction in the eli-
gible person’s monthly training assist-
ance allowance due to his or her failure 
to complete 120 hours of training dur-
ing the month, VA will combine the 
portions of those months for which a 
reduction was made. VA will make no 
charge against entitlement for the pe-
riod of combined reductions.

(Authority: 38 U.S.C. 3534, 3687)

(h) Entitlement charge for correspond-
ence courses. The charge against enti-
tlement of a spouse or surviving spouse 
for pursuit of a course exclusively by 
correspondence will be 1 month for 
each of the following amounts paid as 
an educational assistance allowance: 

(1) $588 paid after October 31, 2000, 
and before October 1, 2001; 

(2) $608 paid after September 30, 2001, 
and before January 1, 2002; and 

(3) $670 paid after December 31, 2001.

(Authority: 38 U.S.C. 3534(b), 3564, 3686(a)).

(i) Overpayment cases. VA will make a 
charge against entitlement for an over-
payment only if the overpayment is 
discharged in bankruptcy, is waived 
and is not recovered, or is com-
promised. 

(1) If the overpayment is discharged 
in bankruptcy or is waived and is not 
recovered, the charge against entitle-
ment will be at the appropriate rate for 
the elapsed period covered by the over-
payment (exclusive of interest, admin-
istrative costs of collection, court 
costs and marshal fees). 

(2) If the overpayment is com-
promised and the compromise offer is 
less than the amount of interest, ad-
ministrative costs of collection, court 
costs and marshal fees, the charge 
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against entitlement will be at the ap-
propriate rate for the elapsed period 
covered by the overpayment (exclusive 
of interest, administrative costs of col-
lection, court costs and marshal fees). 

(3) If the overpayment is com-
promised and the compromise offer is 
equal to or greater than the amount of 
interest, administrative costs of collec-
tion, court costs and marshal fees, the 
charge against entitlement will be de-
termined by— 

(i) Subtracting from the sum paid in 
the compromise offer the amount at-
tributable to interest, administrative 
costs of collection, court costs and 
marshal fees, 

(ii) Subtracting the remaining 
amount of the overpayment balance de-
termined in paragraph (i)(3)(i) of this 
section from the amount of the origi-
nal overpayment (exclusive of interest, 
administrative costs of collection, 
court costs and marshal fees), 

(iii) Dividing the result obtained in 
paragraph (h)(3)(ii) of this section by 
the amount of the original debt (exclu-
sive of interest, administrative costs of 
collection, court costs and marshal 
fees), and 

(iv) Multiplying the percentage ob-
tained in paragraph (h)(3)(iii) of this 
section by the amount of the entitle-
ment otherwise chargeable for the pe-
riod of the original overpayment.

(Authority: 38 U.S.C. 3471, 3532)

(j) Interruption to conserve entitlement. 
An eligible person may not interrupt a 
certified period of enrollment for the 
purpose of conserving entitlement. An 
educational institution may not certify 
a period of enrollment for a fractional 
part of the normal term, quarter or se-
mester, if the eligible person is en-
rolled for the term, quarter or semes-
ter. VA will make a charge against en-
titlement for the entire period of cer-
tified enrollment, if the eligible person 
is otherwise eligible for benefits, ex-
cept when benefits are interrupted 
under any of the following conditions: 

(1) Enrollment is actually termi-
nated; 

(2) The eligible person cancels his or 
her enrollment, and does not negotiate 
an educational benefits check for any 
part of the certified period of enroll-
ment; 

(3) The eligible person interrupts his 
or her enrollment at the end of any 
term, quarter, or semester within the 
certified period of enrollment, and does 
not negotiate a check for educational 
benefits for the succeeding term, quar-
ter, or semester; 

(4) The eligible person requests inter-
ruption or cancellation for any break 
when a school was closed during a cer-
tified period of enrollment, and VA 
continued payments under an estab-
lished policy based upon an Executive 
Order of the President or an emergency 
situation. Whether the eligible person 
negotiated a check for educational ben-
efits for the certified period is immate-
rial.

(Authority: 38 U.S.C. 3511)

(k) Education loan after otherwise ap-
plicable delimiting date—spouse or sur-
viving spouse. VA will make a charge 
against the entitlement of a spouse or 
surviving spouse who receives an edu-
cation loan pursuant to § 21.4501(c) at 
the rate of 1 day for each day of enti-
tlement that would have been used had 
the spouse or surviving spouse been in 
receipt of educational assistance allow-
ance for the period for which the loan 
was granted.

(Authority: 38 U.S.C. 3512) 

[55 FR 28024, July 9, 1990, as amended at 57 
FR 29799, July 7, 1992; 58 FR 26240, May 3, 
1993; 61 FR 26109, May 24, 1996; 62 FR 55760, 
Oct. 28, 1997; 63 FR 67778, Dec. 9, 1998; 66 FR 
32227, June 14, 2001; 68 FR 34320, June 9, 2003]

§ 21.3046 Periods of eligibility; spouses 
and surviving spouses. 

This section states how VA will com-
pute the beginning date, the ending 
date and the length of a spouse’s or 
surviving spouse’s period of eligibility. 
The period of eligibility of a spouse 
computed under the provisions of para-
graph (a) of this section will be recom-
puted under the provisions of para-
graph (b) of this section if her or his 
status changes to that of surviving 
spouse.

(Authority: 38 U.S.C. 3512(b))

(a) Beginning date of eligibility period-
spouses. (1) If the permanent total rat-
ing is effective before December 1, 1968, 
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the beginning date of the 10-year period 
of eligibility is December 1, 1968. 

(2) The beginning date of eligibility— 
(i) Shall be determined as provided in 

paragraph (a)(2) of this section when— 
(A) The permanent total rating is ef-

fective after November 30, 1968, or the 
notification to the veteran of the rat-
ing was after that date, and 

(B) Eligibility does not arise under 
§ 21.3021(a)(3)(ii) of this part. 

(ii) For spouses for whom VA made a 
final determination of eligibility before 
October 28, 1986, shall be— 

(A) The effective date of the rating, 
or 

(B) The date of notification, which-
ever is more advantageous to the 
spouse. 

(iii) For spouses for whom VA made a 
final determination of eligibility after 
October 27, 1986, shall be— 

(A) The effective date of the rating, 
or 

(B) The date of notification, or 
(C) Any date between the dates speci-

fied in paragraphs (a)(2)(iii) (A) and (B) 
of this section as chosen by the eligible 
spouse. 

(iv) May not be changed once a 
spouse has chosen it as provided in 
paragraph (a)(2)(iii) of this section. 

(3) If eligibility arises under 
§ 21.3021(a)(3)(ii) of this part, the begin-
ning date of the 10-year eligibility pe-
riod is— 

(i) December 24, 1970, or 
(ii) The date the member of the 

Armed Forces on whose service eligi-
bility is based was so listed by the Sec-
retary concerned, whichever last oc-
curs.

(Authority: 38 U.S.C. 3501(a); Pub. L. 99–576)

(b) Beginning date of eligibility period-
surviving spouses. (1) If VA determines 
before December 1, 1968, that the vet-
eran died of a service-connected dis-
ability, the beginning date of the 10-
year period is December 1, 1968.

(Authority: 38 U.S.C. 3512)

(2) If the veteran’s death occurred be-
fore December 1, 1968, but VA does not 
determine that the veteran died of a 
service-connected disability until after 
November 30, 1968, the beginning date 
of the 10-year period is the date on 

which VA determines that the veteran 
died of a service-connected disability. 

(3) If the veteran’s death occurred be-
fore December 1, 1968, while a total, 
service-connected disability evaluated 
as permanent in nature was in exist-
ence, the beginning date of the 10-year 
period is December 1, 1968. 

(4) If the veteran’s death occurred 
after November 30, 1968, and VA makes 
a final decision concerning the sur-
viving spouse’s eligibility for depend-
ents’ educational assistance before Oc-
tober 28, 1986, the beginning date of the 
10-year period is— 

(i) The date of death of the veteran 
who dies while a total, service-con-
nected disability evaluated as perma-
nent in nature was in existence, or 

(ii) The date on which VA determines 
that the veteran died of a service-con-
nected disability. 

(5) If the veteran’s death occurred 
after November 30, 1968, and VA makes 
a final decision concerning the sur-
viving spouse’s eligibility for depend-
ents educational assistance after Octo-
ber 27, 1986, VA will determine the be-
ginning date of the 10-year period as 
follows. 

(i) If the surviving spouse’s eligi-
bility is based on the veteran’s death 
while a total, service-connected dis-
ability evaluated as permanent in na-
ture was in existence, the beginning 
date of the 10-year period is the date of 
death. 

(ii) If the surviving spouse’s eligi-
bility is based on the veteran’s death 
from a service-connected disability, 
the surviving spouse will choose the be-
ginning date of the 10-year period. That 
date will be no earlier than the date of 
death and no later than the date of the 
VA determination that the veteran’s 
death was due to a service-connected 
disability.

(Authority: 38 U.S.C. 3512(b); Pub. L. 99–576)

(6) Once a surviving spouse has cho-
sen a beginning date of eligibility as 
provided in paragraph (b)(5) of this sec-
tion, the surviving spouse may not re-
voke that choice.

(Authority: 38 U.S.C. 3512(b); Pub. L. 99–576)

(c) Ending date of eligibility period. (1) 
The period of eligibility cannot exceed 
10 years and can be extended only as 
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provided in paragraph (d) of this sec-
tion and § 21.3047. 

(2) If eligibility arises before October 
24, 1972, educational assistance based 
on a course of apprentice or other on-
job training or correspondence ap-
proved under the provisions §§ 21.4256, 
21.4261, and 21.4262 of this part will not 
be afforded later than October 23, 1982, 
unless the eligible spouse or surviving 
spouse qualifies for the extended period 
of eligibility provided in paragraph (d) 
of this section.

(Authority: 38 U.S.C. 3512)

(d) Extension to ending date. (1) The 
ending date of a spouse’s period of eli-
gibility may be extended when the 
spouse is enrolled and eligibility ceases 
for one of the following reasons: 

(i) The veteran is no longer rated per-
manently and totally disabled; 

(ii) The spouse is divorced from the 
veteran without fault on the spouse’s 
part; or 

(iii) The spouse no longer is listed in 
any of the categories of 
§ 21.3021(a)(3)(ii) of this part. 

(2) If the spouse is enrolled in a 
school operating on a quarter or semes-
ter system, VA will extend the period 
of eligibility to the end of the quarter 
or semester, regardlesss of whether the 
spouse has reached the midpoint of the 
quarter, semester or term. 

(3) If the spouse is enrolled in a 
school not operating on a quarter or se-
mester system, VA will extend the pe-
riod of eligibility to the earlier of the 
following: 

(i) The end of the course, or 
(ii) 12 weeks. 
(4) If the spouse is enrolled in a 

course pursued exclusively by cor-
respondence, VA will extend the period 
of eligibility to whichever of the fol-
lowing will result in the lessser expend-
iture: 

(i) The end of the course, or 
(ii) The total additional amount of 

instruction that $1,131 will provide.

(Authority: 38 U.S.C. 3511(b))

(5) VA will not extend the period of 
eligibility when the spouse is pursuing 
training in a training establishment as 
defined in § 21.4200(c) of this part. 

(6) An extension may not— 
(i) Exceed maximum entitlement, or 

(ii) Extend beyond the delimiting 
date specified in paragraph (a) of this 
section or § 21.3047, as appropriate.

(Authority: 38 U.S.C. 3511(b), 3512(b), 3532, 
3586) 

[54 FR 33886, Aug. 17, 1989, as amended at 57 
FR 29799, July 7, 1992; 57 FR 60735, Dec. 22, 
1992; 62 FR 51784, Oct. 3, 1997; 62 FR 59579, 
Nov. 4, 1997]

§ 21.3047 Extended period of eligibility 
due to physical or mental disability. 

(a) General. (1) An eligible spouse or 
surviving spouse shall be granted an 
extension of the applicable period of 
eligibility as otherwise determined by 
§ 21.3046 provided the eligible spouse or 
surviving spouse: 

(i) Applies for the extension within 
the appropriate time limit; 

(ii) Was prevented from initiating or 
completing the chosen program of edu-
cation within the otherwise applicable 
period of eligibility because of a phys-
ical or mental disability that did not 
result from the willful misconduct of 
the eligible spouse or surviving spouse; 

(iii) Provides VA with any requested 
evidence tending to show that the re-
quirement of paragraph (a)(1)(ii) of this 
section has been met; and 

(iv) Is otherwise eligible for payment 
of educational assistance for the train-
ing pursuant to 38 U.S.C. chapter 35. 

(2) In determining whether the eligi-
ble spouse or surviving spouse was pre-
vented from initiating or completing 
the chosen program of education be-
cause of a physical or mental dis-
ability, VA will consider the following: 

(i) It must be clearly established by 
medical evidence that such a program 
of education was medically infeasible. 

(ii) An eligible spouse or surviving 
spouse who is disabled for a period of 30 
days or less will not be considered as 
having been prevented from initiating 
or completing a chosen program, unless 
the evidence establishes that the eligi-
ble spouse or surviving spouse was pre-
vented from enrolling or reenrolling in 
the chosen program of education, or 
was forced to discontinue attendance, 
because of the short disability. 

(iii) VA will not consider the dis-
abling effects of chronic alcoholism to 
be the result of willful misconduct and 
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will consider those disabling effects as 
physical or mental disabilities. 

(b) Commencing date. The eligible 
spouse or surviving spouse shall elect 
the commencing date of an extended 
period of eligibility. The date chosen— 

(1) Must be on or after the original 
date of expiration of eligibility as de-
termined by § 21.3046(c); and 

(2) Must be on or before the ninetieth 
day following the date on which the el-
igible spouse’s or surviving spouse’s ap-
plication for an extension was approved 
by VA, if the eligible spouse or sur-
viving spouse is training during the ex-
tended period of eligibility in a course 
not organized on a term, quarter, or se-
mester basis; or 

(3) Must be on or before the first ordi-
nary term, quarter, or semester fol-
lowing the ninetieth day after the eli-
gible spouse’s or surviving spouse’s ap-
plication for an extension was approved 
by VA if the eligible spouse or sur-
viving spouse is training during the ex-
tended period of eligibility in a course 
organized on a term, quarter, or semes-
ter basis.

(Authority: 38 U.S.C. 3512(b))

(c) Length of extended periods of eligi-
bility. An eligible spouse’s or surviving 
spouse’s extended period of eligibility 
shall be for the length of time that the 
individual was prevented from initi-
ating or completing his or her chosen 
program of education. This shall be de-
termined as follows: 

(1) If the eligible spouse or surviving 
spouse is in training in a course orga-
nized on a term, quarter, or semester 
basis, his or her extended period of eli-
gibility shall contain the same number 
of days as the number of days from the 
date during the eligible spouse’s or sur-
viving spouse’s original period of eligi-
bility that his or her training became 
medically infeasible to the earliest of 
the following dates: 

(i) The commencing date of the ordi-
nary term, quarter, or semester fol-
lowing the day the eligible spouse’s or 
surviving spouse’s training became 
medically feasible; 

(ii) The ending date of the eligible 
spouse’s or surviving spouse’s period of 
eligibility as determined by § 21.3046(c); 
or 

(iii) The date the eligible spouse or 
surviving spouse resumed training. 

(2) If the eligible spouse or surviving 
spouse is training in a course not orga-
nized on a term, quarter, or semester 
basis, his or her extended period of eli-
gibility shall contain the same number 
of days from the date during the eligi-
ble spouse’s or surviving spouse’s origi-
nal period of eligibility that his or her 
training became medically infeasible 
to the earlier of the following dates: 

(i) The date the eligible spouse’s or 
surviving spouse’s training became 
medically feasible; or 

(ii) The ending date of the eligible 
spouse’s or surviving spouse’s period of 
eligibility as determined by § 21.3046. 

(Paperwork requirements were approved by 
the Office of Management and Budget under 
control number 2900–0573)

(Authority: 38 U.S.C. 3512(b)) 

[62 FR 51784, Oct. 3, 1997]

COUNSELING

SOURCE: 61 FR 26109, May 24, 1996, unless 
otherwise noted.

§ 21.3100 Counseling. 

(a) Purpose of counseling. The purpose 
of counseling is to assist: 

(1) In selecting an educational or 
training objective;

(Authority: 38 U.S.C. 3520)

(2) In developing a suitable program 
of education or training;

(Authority: 38 U.S.C. 3520)

(3) In selecting an educational insti-
tution or training establishment appro-
priate for the attainment of the edu-
cational or training objective;

(Authority: 38 U.S.C. 3561(a))

(4) In resolving any personal prob-
lems which are likely to interfere with 
successful pursuit of a program;

(Authority: 38 U.S.C. 3561(a))

(5) In selecting an employment objec-
tive for the eligible person that would 
be likely to provide the eligible person 
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with satisfactory employment opportu-
nities in light of his or her cir-
cumstances.

(Authority: 38 U.S.C. 3520, 3561(a))

(b) Availability of counseling. Coun-
seling assistance is available for— 

(1) Identifying and removing reasons 
for academic difficulties which may re-
sult in interruption or discontinuance 
of training; or 

(2) In considering changes in career 
plans, and making sound decisions 
about the changes.

(Authority: 38 U.S.C. 3520, 3561(a))

(c) Provision of counseling. VA shall 
provide counseling as needed for the 
purposes identified in paragraphs (a) 
and (b) of this section upon the request 
of the eligible person.

(Authority: 38 U.S.C. 3520, 3561(a))

§ 21.3102 Required counseling. 

(a) Child. The VA counseling psychol-
ogist will provide counseling and assist 
in preparing the educational plan only 
if the eligible child or his or her parent 
or guardian requests assistance, except 
that counseling is required for an eligi-
ble child if— 

(1) The eligible child may require 
specialized vocational training or spe-
cial restorative training; or 

(2) The eligible child has reached the 
compulsory school attendance age 
under State law, but has neither 
reached his or her 18th birthday, nor 
completed secondary schooling. See 
§ 21.3040(a). 

(b) Spouse or surviving spouse. Coun-
seling is required for a spouse or sur-
viving spouse only if he or she desires 
specialized vocational training. 

(Authority: 38 U.S.C. 3520, 3536, 3541, 3561)

§ 21.3103 Failure to cooperate. 

VA will not act further on an eligible 
person’s application for assistance 
under 38 U.S.C. chapter 35 when coun-
seling is required for him or her and 
the eligible person— 

(a) Fails to report; 
(b) Fails to cooperate in the coun-

seling process; or 

(c) Does not complete counseling to 
the extent required under § 21.3102. 

(Authority: 38 U.S.C. 3536, 3541, 3561(a))

§ 21.3104 Special training. 

(a) Initial counseling. A counseling 
psychologist in the Vocational Reha-
bilitation and Employment Division 
will counsel a disabled child, spouse, or 
surviving spouse before referring the 
case to the Vocational Rehabilitation 
Panel (established under § 21.60) for 
consideration as to the child’s, spouse’s 
or surviving spouse’s need for a course 
of specialized vocational training or 
the child’s need for special restorative 
training. After consulting with the 
panel, and considering the panel’s re-
port, the counseling psychologist will 
determine if the disabled child, spouse, 
or surviving spouse needs a course of 
specialized vocational training or the 
disabled child needs special restorative 
training, and where need is found to 
exist will prescribe a course which is 
suitable to accomplish the goals of 38 
U.S.C. chapter 35.

(Authority: 38 U.S.C. 3536, 3540–3543, 3561(a))

(b) Counseling after special restorative 
training. When an eligible child com-
pletes or discontinues a course of spe-
cial restorative training without hav-
ing selected an objective and a pro-
gram of education, a counseling psy-
chologist in the Vocational Rehabilita-
tion and Employment Division will 
provide additional counseling to assist 
the child in selecting a program of edu-
cation suitable to accomplish the pur-
poses of 38 U.S.C. chapter 35.

(Authority: 38 U.S.C. 3561)

§ 21.3105 Travel expenses. 

(a) General. VA shall determine and 
pay the necessary expense of travel to 
and from the place of counseling for an 
eligible person who is required to re-
ceive counseling as provided under 38 
U.S.C. 111 (a), (d), (e), and (g).

(Authority: 38 U.S.C. 111 (a), (d), (e), and (g))

(b) Restriction. VA will not pay the 
necessary cost of travel to and from 
the place of counseling when coun-
seling is not required, but is provided 
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as a result of a voluntary request by 
the eligible person.

(Authority: 38 U.S.C. 111)

PAYMENTS

§ 21.3130 Educational assistance. 
(a) Approval of a program of education. 

VA will approve a program of edu-
cation selected by an eligible person if: 

(1) The program is described in 
§ 21.3021 (h) and (i) or (j); 

(2) The individual is not already 
qualified for the objective of the pro-
gram of education; 

(3) The proposed educational institu-
tion or training establishment is in 
compliance with all the requirements 
of 38 U.S.C. chapters 35 and 36; and 

(4) It does not appear that the enroll-
ment in or pursuit of such person’s pro-
gram of education would violate any 
provision of 38 U.S.C. chapters 35 and 
36.

(Authority: 38 U.S.C. 3521)

(b) Payments. VA will pay educational 
assistance at the rate specified in 
§ 21.3131 (subject to the reductions re-
quired by § 21.3132) while the eligible 
person is pursuing an approved pro-
gram of education or training.

(Authority: 38 U.S.C. 3521, 3532)

(c) No payment for excessive training. 
(1) VA will make no payment for: 

(i) Training in an apprenticeship or 
other on-job training program in excess 
of the number of hours approved by the 
State approving agency or VA; or 

(ii) Lessons completed in a cor-
respondence course in excess of the 
number approved by the State approv-
ing agency. 

(2) A school’s standards of progress 
may permit a student to repeat a 
course or portion of a course in which 
he or she has done poorly. VA considers 
the repeated courses to be part of the 
program of education. VA will make no 
payment for courses or training if the 
courses or training are not part of the 
eligible person’s program of education.

(Authority: 38 U.S.C. 3501(a)(5), 3521)

(d) Courses precluded. VA may not pay 
educational assistance: 

(1) For pursuit of a course if approval 
of the enrollment in the course is pre-
cluded by § 21.4252; 

(2) For training in a foreign country 
unless the training is in the Phil-
ippines or is approved pursuant to the 
provisions of § 21.4260; or 

(3) For pursuit of a course offered by 
open-circuit television, unless the eli-
gible person’s pursuit meets the re-
quirements of § 21.4233(c).

(Authority: 38 U.S.C. 3523)

(e) Commencing date. In determining 
the commencing date of an award of 
educational assistance, VA will apply 
the provisions of § 21.4131.

(Authority: 38 U.S.C. 5113) 

[61 FR 26109, May 24, 1996]

§ 21.3131 Rates—educational assist-
ance allowance—38 U.S.C. chapter 
35. 

(a) Rates. Except as provided in 
§ 21.3132, educational assistance allow-
ance is payable at the following rates 
for pursuit of education or training 
that occurs after September 30, 2001, 
and before January 1, 2002:

Type of course Monthly rate 

Institutional: 
Full time ...................................................................................... $608.00 
3⁄4 time ........................................................................................ 456.00 
1⁄2 time ........................................................................................ 304.00 
Less than 1⁄2 but more than 1⁄4 time 1 ........................................ 304.00 
1⁄4 time or less 1 .......................................................................... 152.00 

Cooperative training (other than farm cooperative) (Full time only) 608.00
Apprenticeship or on-the-job (full time only) 2: 

First six months .......................................................................... 443.00 
Second six months ..................................................................... 331.00 
Third six months ......................................................................... 219.00 
Fourth six months and thereafter ............................................... 111.00 

Farm cooperative: 
Full time ...................................................................................... 491.00 
3⁄4 time ........................................................................................ 368.00 
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Type of course Monthly rate 

1⁄2 time ........................................................................................ 246.00 
Correspondence ................................................................................ 55 percent of the established charge for the number of les-

sons completed by the eligible spouse or surviving 
spouse and serviced by the school—Allowance paid 
quarterly 3

1 If an eligible person under 38 U.S.C. chapter 35 pursuing independent study on a less than one-half-time basis completes his 
or her program before the designated completion time, his or her award will be recomputed to permit payment of tuition and fees 
not to exceed $304.00 or $152.00, as appropriate, per month, if the maximum allowance is not initially authorized. 

2 See footnote 5 of § 21.4270(c) for measurement of full time and § 21.3132(c) for proportionate reduction in award for comple-
tion of less than 120 hours per month. 

3 Established charge means the charge for the course or courses determined on the basis of the lowest extended time pay-
ment plan offered by the institution and approved by the appropriate State approving agency or the actual cost to the eligible 
spouse or surviving spouse, whichever is less. VA considers the continuity of an enrollment broken when there are more than 6 
months between the servicing of the lessons. 

(Authority: 38 U.S.C. 3532(a), 3542(a), 
3687(b)(2), (d))

(b) Rates. Except as provided in 
§ 21.3132, educational assistance allow-

ance is payable at the following rates 
for pursuit of education or training 
that occurs after December 31, 2001, 
and before October 1, 2002:

Type of course Monthly rate 

Institutional: 
Full time ...................................................................................... $670.00 
3⁄4 time ........................................................................................ 503.00 
1⁄2 time ........................................................................................ 335.00 
Less than 1⁄2 but more than 1⁄4 time 1 ........................................ 335.00 
1⁄4 time or less 1 .......................................................................... 167.50 

Cooperative training (other than farm cooperative) (Full time only) 670.00
Apprenticeship or on-the-job (full time only) 2: 

First six months .......................................................................... 488.00 
Second six months ..................................................................... 365.00 
Third six months ......................................................................... 242.00 
Fourth six months and thereafter ............................................... 122.00 

Farm cooperative: 
Full time ...................................................................................... 541.00 
3⁄4 time ........................................................................................ 406.00 
1⁄2 time ........................................................................................ 271.00 

Correspondence ................................................................................ 55 percent of the established charge for the number of les-
sons completed by the eligible spouse or surviving 
spouse and serviced by the school—Allowance paid 
quarterly 3

1 If an eligible person under 38 U.S.C. chapter 35 pursuing independent study on a less than one-half-time basis completes his 
or her program before the designated completion time, his or her award will be recomputed to permit payment of tuition and fees 
not to exceed $335.00 or $167.50, as appropriate, per month, if the maximum allowance is not initially authorized. 

2 See footnote 5 of § 21.4270(c) for measurement of full time and § 21.3132(c) for proportionate reduction in award for comple-
tion of less than 120 hours per month. 

3 Established charge means the charge for the course or courses determined on the basis of the lowest extended time pay-
ment plan offered by the institution and approved by the appropriate State approving agency or the actual cost to the eligible 
spouse or surviving spouse, whichever is less. VA considers the continuity of an enrollment broken when there are more than 6 
months between the servicing of the lessons. 

(Authority: 38 U.S.C. 3532(a), 3542(a), 
3687(b)(2), (d))

(c) Less than half time. The monthly 
rate for an eligible person who is pur-
suing an institutional course on less 
than one-half time basis may not ex-
ceed the monthly rate of the cost of 
the course computed on basis of the 
total cost for tuition and fees which 
the school requires similarly 
circumstanced individuals enrolled in 
the same course to pay. ‘‘Cost of the 
course’’ does not include the cost of 
books or supplies which the student is 

required to purchase at his or her own 
expense.

(Authority: 38 U.S.C. 3532(a)(2))

(d) Courses leading to a secondary 
school diploma or equivalency certificate. 
The monthly rate of Survivors’ and De-
pendents’ Educational Assistance pay-
able for an eligible person enrolled in a 
course leading to a secondary school 
diploma or equivalency certificate 
shall be the rate for institutional 
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training stated in paragraph (a) of this 
section.

(Authority: 38 U.S.C. 3532(d), 3533)

(e) Payments made to eligible persons in 
the Republic of the Philippines or to cer-
tain Filipinos. When the eligible person 
is pursuing training at an institution 
located in the Republic of the Phil-
ippines or when an eligible child’s enti-
tlement is based on the service of a 
veteran in the Philippine Common-
wealth Army, or as a Philippine Scout 
as defined in § 3.40 (b), (c), or (d) of this 
chapter, payments of educational as-
sistance allowance made after Decem-
ber 31, 1994, will be made at the rate of 
50 cents for each dollar authorized.

(Authority: 38 U.S.C. 3532(d), 3565) 

[61 FR 26110, May 24, 1996, as amended at 63 
FR 67778, Dec. 9, 1998; 66 FR 32227, June 14, 
2001; 68 FR 34321, June 9, 2003; 68 FR 37206, 
June 23, 2003]

§ 21.3132 Reductions in survivors’ and 
dependents’ educational assistance. 

The monthly rates established in 
§ 21.3131 shall be reduced as stated in 
this section whenever the cir-
cumstances described in this section 
arise. 

(a) No educational assistance allowance 
for some incarcerated eligible persons. VA 
will pay no educational assistance al-
lowance to an eligible person who: 

(1) Is incarcerated in a Federal, 
State, or local penal institution for 
conviction of a felony; and 

(2) Is enrolled in a course: 
(i) For which there are no tuition or 

fees, or charges for books, supplies, and 
equipment; or 

(ii) For which tuition and fees are 
being paid by a Federal program (other 
than one administered by VA) or by a 
State or local program, and the eligible 
person is incurring no charge for the 
books, supplies, and equipment nec-
essary for the course.

(Authority: 38 U.S.C. 3532(e))

(b) Reduced educational assistance al-
lowance for some incarcerated eligible per-
sons—felony conviction. (1) VA will pay 
a reduced educational assistance allow-
ance to an eligible person who: 

(i) Is incarcerated in a Federal, 
State, or local penal institution for 
conviction of a felony; and 

(ii) Is enrolled in a course: 
(A) For which the eligible person 

pays some (but not all) of the charges 
for tuition and fees; or 

(B) For which a Federal program 
(other than one administered by VA) or 
a State or local program pays all the 
charges for tuition and fees, but which 
requires the eligible person to pay for 
books, supplies, and equipment. 

(2) The monthly rate of educational 
assistance allowance payable to such 
an eligible person who is pursuing a 
course on a half-time or greater basis 
shall be the lesser of the following: 

(i) The monthly rate of the portion of 
the tuition and fees that the eligible 
person must pay plus the monthly rate 
of the charge to the eligible person for 
the cost of necessary supplies, books, 
and equipment; or 

(ii) The monthly rate stated in 
§ 21.3131. 

(3) The monthly rate of educational 
assistance payable to such an eligible 
person who is pursuing the course on a 
less than half-time basis or on a one 
quarter-time basis shall be the lowest 
of the following: 

(i) The monthly rate of the tuition 
and fees charged for the course; 

(ii) The monthly rate of tuition and 
fees which the eligible person must pay 
plus the monthly rate of the charge to 
the eligible person for the cost of nec-
essary supplies, books, and equipment; 
or 

(iii) The monthly rate stated in 
§ 21.3131.

(Authority: 38 U.S.C. 3482(g))

(c) Reduction in training assistance al-
lowance. (1) For any month in which an 
eligible person pursuing an apprentice-
ship or on-job training program fails to 
complete 120 hours of training, VA 
shall reduce the rate specified in 
§ 21.3131(a) proportionally. In this com-
putation VA shall round the number of 
hours worked to the nearest multiple 
of eight. 

(2) For the purpose of this paragraph 
hours worked include only: 

(i) The training hours the eligible 
person worked; and 
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(ii) All hours of the eligible person’s 
related training which occurred during 
the standard workweek and for which 
the eligible person received wages.

(Authority: 38 U.S.C. 3687(b)(3))

(d) Mitigating circumstances. (1) VA 
will not pay benefits to any eligible 
person for a course from which the eli-
gible person withdraws or receives a 
nonpunitive grade which is not used in 
computing the requirements for grad-
uation unless the provisions of this 
paragraph are met. 

(i) The eligible person withdraws be-
cause he or she is ordered to active 
duty; or 

(ii) All of the following criteria are 
met: 

(A) There are mitigating cir-
cumstances; 

(B) The eligible person submits a de-
scription of the circumstances in writ-
ing to VA either within one year from 
the date VA notifies the eligible person 
that he or she must submit the miti-
gating circumstances or at a later date 
if the eligible person is able to show 
good cause why the one-year time limit 
should be extended to the date on 
which he or she submitted the descrip-
tion of the mitigating circumstances; 
and 

(C) The eligible person submits evi-
dence supporting the existence of miti-
gating circumstances within one year 
of the date that evidence is requested 
by VA, or at a later date if the eligible 
person is able to show good cause why 
the one-year time limit should be ex-
tended to the date on which he or she 
submitted the evidence supporting the 
existence of mitigating circumstances.

(Authority: 38 U.S.C. 3680(a); Pub. L. 102–
127)(Aug. 1, 1990)

(2) The following circumstances are 
representative of those which the De-
partment of Veterans Affairs considers 
to be mitigating provided they prevent 
the eligible person from pursuing the 
program of education continuously. 
This list is not all inclusive. 

(i) An illness of the eligible person, 
(ii) An illness or death in the eligible 

person’s family, 
(iii) An unavoidable geographical 

transfer resulting from the eligible per-
son’s employment, 

(iv) An unavoidable change in the eli-
gible person’s conditions of employ-
ment, 

(v) Immediate family or financial ob-
ligations beyond the control of the eli-
gible person which require him or her 
to suspend pursuit of the program of 
education to obtain employment, 

(vi) Discontinuance of a course by a 
school, 

(vii) Unanticipated active duty for 
training, 

(viii) Unanticipated difficulties in 
caring for the eligible person’s child or 
children.

(Authority: 38 U.S.C. 3680)

(3) If the eligible child fails to com-
plete satisfactorily a course of special 
restorative training or if the eligible 
person fails to complete satisfactorily 
a course under section 3533, Title 38 
U.S.C., without fault, the Department 
of Veterans Affairs will consider the 
circumstances which caused the failure 
to be mitigating. This will be the case 
even if the circumstances were not so 
severe as to preclude continuous pur-
suit of a program of education. 

(4) In the first instance of a with-
drawal after May 31, 1989, from a course 
or courses for which the eligible person 
received educational assistance under 
title 38 U.S.C. or under chapter 1606, 
title 10 U.S.C., VA will consider that 
mitigating circumstances exist with 
respect to courses totaling not more 
than six semester hours or the equiva-
lent. Eligible persons to whom the pro-
visions of this subparagraph apply are 
not subject to the reporting require-
ment found in paragraph (d)(1)(ii) of 
this section.

(Authority: 38 U.S.C. 3680(a)(4); Pub. L. 100–
689)

(5) If an eligible person withdraws 
from a course during a drop-add period, 
VA will consider the circumstances 
which caused the withdrawal to be 
mitigating. Eligible persons who with-
draw from a course during a drop-add 
period are not subject to the reporting 
requirement found in paragraph 
(d)(1)(ii) of this section.

(Authority: 38 U.S.C. 3680(a)) 

[31 FR 6774, May 6, 1966]
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EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 21.4137, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 21.3133 Payment procedures. 

(a) Release of payments and payment 
procedures. In determining whether 
payments of educational assistance al-
lowance may be made in a lump sum, 
in advance, for an interval or if a cer-
tification is required from an eligible 
person before a payment may be made, 
VA will apply the provisions of 
§ 21.4138.

(Authority: 38 U.S.C. 3680)

(b) Payee. (1) VA will pay an edu-
cational assistance allowance to the el-
igible person if he or she has attained 
majority and has no known legal dis-
ability. 

(2) If an eligible person has not at-
tained majority, VA will pay an edu-
cational assistance allowance directly 
to an eligible person, a relative, or 
some other person for the use and ben-
efit of the eligible person notwith-
standing a legal disability on the part 
of the eligible person when VA deter-
mines: 

(i) The best interest of the eligible 
person would be served; 

(ii) Undue delay in payment would be 
avoided; or 

(iii) Payment would otherwise not be 
feasible.

(Authority: 38 U.S.C. 3501(a)(4), 3501(c), 
3531(a), 5502)

(c) Payment of accrued benefits. Edu-
cational assistance remaining due and 
unpaid at the date of the eligible per-
son’s death is payable under the provi-
sions of § 3.1000 of this chapter.

(Authority: 38 U.S.C. 5121)

(d) Tutorial assistance. An individual 
who is otherwise eligible to receive 
benefits under the Survivors’ and De-
pendents’ Educational Assistance pro-
gram may receive supplemental mone-
tary assistance to provide tutorial 
services. In determining whether VA 
will pay the individual this assistance, 

VA will apply the provisions of 
§ 21.4236.

(Authority: 38 U.S.C. 3492, 3533(b))

(e) Offsets: 38 U.S.C. chapter 35, com-
pensation, pension and dependency and 
indemnity compensation. Payment of de-
pendents’ educational assistance will 
be subject to offset of amounts of pen-
sion, compensation or dependency and 
indemnity compensation paid over the 
same period on behalf of a child based 
on school attendance.

(Authority: 38 U.S.C. 3562)

(f) Final payment. VA may withhold 
final payment until VA receives proof 
of continued enrollment and adjusts 
the eligible person’s account.

(Authority: 38 U.S.C. 3680) 

[61 FR 26111, May 24, 1996]

§ 21.3135 Reduction or discontinuance 
dates for awards of educational as-
sistance allowance. 

The reduction or discontinuance date 
of an award of educational assistance 
will be as stated in this section. If 
more than one basis for reduction or 
discontinuance is involved, the earliest 
date will control. 

(a) Ending date of course. Educational 
assistance allowance will be discon-
tinued on the ending date of the course 
or period of enrollment as certified by 
the school.

(Authority: 38 U.S.C. 3531, 3680(a))

(b) Ending date of eligibility. Edu-
cational assistance allowance will be 
discontinued on the ending date of the 
eligible person’s eligibility as deter-
mined by § 21.3041, § 21.3042, § 21.3043, or 
§ 21.3046.

(Authority: 38 U.S.C. 3512)

(c) General reduction or discontinuance 
dates. Educational assistance allow-
ance will be reduced or discontinued on 
the date specified in § 21.4135.

(Authority: 38 U.S.C. 3482(g), 3531, 3671(g), 
3672(a), 3680, 3683, 3690, 5112, 5113, 6103, 6104, 
6105)

(d) Divorce. If the veteran and eligible 
spouse divorce, the discontinuance date 
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for the eligible spouse’s award of edu-
cational assistance will be: 

(1) The end of the quarter or semester 
if the school is operated on a quarter or 
semester system, and the divorce was 
without fault on the eligible spouse’s 
part; 

(2) The end of the course or a 12-week 
period, whichever is earlier, if the 
school does not operate on a quarter or 
semester system, and the divorce was 
without fault on the eligible spouse’s 
part; or 

(3) In all other instances, the date 
the divorce decree becomes final.

(Authority: 38 U.S.C. 3501(a)(1)(D), 3511(b))

(e) Remarriage or other relationship of 
spouse or surviving spouse. (1) If an eligi-
ble surviving spouse remarries, the 
date of discontinuance of his or her 
award of educational assistance allow-
ance will be the last date of attendance 
before remarriage. 

(2) If a spouse or surviving spouse be-
gins a relationship by living with an-
other person and holding himself or 
herself out openly to the public to be 
the spouse of the other person, the date 
of discontinuance of his or her award of 
educational assistance allowance will 
be the last date of the month before 
the spouse’s or surviving spouse’s rela-
tionship began.

(Authority: 38 U.S.C. 101(3), 3501(a)(1)(B))

(f) Entrance on active duty (§ 21.3042). 
If an eligible person enters on active 
duty, VA will terminate his or her edu-
cational assistance allowance on the 
day before the day of entrance on ac-
tive duty. Brief periods of active duty 
for training, if the school permits such 
an absence without interruption of 
training, will not result in termination 
of the allowance under this paragraph.

(Authority: 38 U.S.C. 3501(d))

(g) Eligible child ceases to be a step-
child. When an eligible child loses eligi-
bility because he or she ceases to be 
the stepchild of the veteran, VA will 
discontinue the dependent’s edu-
cational assistance allowance on the 
last day of the child’s eligibility as de-
termined by § 21.3041(d)(9).

(Authority: 38 U.S.C. 101(4)(A), 3501)

(h) Veteran no longer rated perma-
nently and totally disabled. (1) If the vet-
eran on whose service an eligible per-
son’s eligibility is based is no longer 
permanently and totally disabled, VA 
will discontinue the educational assist-
ance allowance— 

(i) On the last date of the quarter or 
semester during which VA rated the 
veteran as no longer permanently and 
totally disabled if the eligible person’s 
educational institution is organized on 
a quarter or semester basis; or 

(ii) On the earlier of the following 
dates when the eligible person’s edu-
cational institution is not organized on 
a quarter or semester basis: 

(A) The last date of the course; 
(B) The end of a 12-week period begin-

ning on the date VA rated the veteran 
as being no longer permanently and to-
tally disabled.

ty: 38 U.S.C. 3511(b), 3512(a)(6)(A))

(i) Serviceperson is removed from 
‘‘missing status’’ listing. (1) If the serv-
iceperson on whose service an eligible 
person’s eligibility is based is removed 
from the ‘‘missing status’’ listing, VA 
will discontinue the educational assist-
ance allowance— 

(i) On the last date of the quarter or 
semester during which the service-
person was removed from the ‘‘missing 
status’’ listing if the eligible person’s 
educational institution is organized on 
a quarter or semester basis; or 

(ii) On the earlier of the following 
dates when the eligible person’s edu-
cational institution is not organized on 
a quarter or semester basis: 

(A) The last date of the course; 
(B) The end of a 12-week period begin-

ning on the date the serviceperson was 
removed from the ‘‘missing status’’ 
listing.

(Authority: 38 U.S.C. 3512(a)(6)(A)) 

[61 FR 26111, May 24, 1996]

SPECIAL RESTORATIVE TRAINING

§ 21.3300 Special restorative training. 

(a) Purpose of special restorative train-
ing. The Department of Veterans Af-
fairs may prescribe special restorative 
training where needed to overcome or 
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lessen the effects of a physical or men-
tal disability for the purpose of ena-
bling an eligible child to pursue a pro-
gram of education, special vocational 
program or other appropriate goal. 
Medical care and treatment or psy-
chiatric treatment are not included. 

(b) Special restorative training courses. 
The counseling psychologist, after con-
sulting with the Vocational Rehabilita-
tion Panel, may prescribe for special 
restorative training purposes courses 
such as— 

(1) Speech and voice correction or re-
tention, 

(2) Language retraining, 
(3) Speech (lip) reading, 
(4) Auditory training, 
(5) Braille reading and writing, 
(6) Training in ambulation, 
(7) One-hand typewriting, 
(8) Nondominant handwriting, 
(9) Personal, social and work adjust-

ment training, 
(10) Remedial reading, and 
(11) Courses at special schools for 

mentally and physically disabled or 
(12) Courses provided at facilities 

which are adapted or modified to meet 
special needs of disabled students.

(Authority: 38 U.S.C. 3540)

(c) Duration of special restorative train-
ing. VA may provide special restorative 
training in excess of 45 months where 
an additional period of time is needed 
to complete the training. Entitlement, 
including any authorized in excess of 45 
months, may be expended through an 
accelerated program requiring a rate of 
payment for tuition and fees in excess 
of— 

(1) $190.00 a month for the period be-
ginning October 1, 2001, and ending De-
cember 31, 2001; 

(2) $210.00 a month for months after 
December 31, 2001.

(Authority: 38 U.S.C. 3541(b), 3542)

(d) Special restorative training pre-
cluded in Department of Veterans Affairs 
facilities. Special restorative training 

will not be provided in Department of 
Veterans Affairs facilities.

(Authority: 38 U.S.C. 3543(b)) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42725, Oct. 24, 1984; 50 FR 19934, May 13, 
1985; 63 FR 67779, Dec. 9, 1998; 66 FR 32228, 
June 14, 2001; 68 FR 34322, June 9, 2003]

§ 21.3301 Need. 
(a) Determination of need. When spe-

cial restorative training has been re-
quested or is being considered for a 
handicapped child, a counseling psy-
chologist will obtain all information 
necessary to determine the need for 
and feasibility of special restorative 
training. After the counseling psychol-
ogist completes this task, he or she 
will refer the case to the Vocational 
Rehabilitation Panel. The panel will 
consider whether— 

(1) There exists a handicap which will 
interfere with pursuit of a program of 
education; 

(2) It is in the best interests of an eli-
gible child to begin special restorative 
training after his or her 14th birthday; 

(3) The period of special restorative 
training materially will improve the 
eligible child’s ability to: 

(i) Pursue a program of education, 
(ii) Pursue a program of specialized 

vocational training, 
(iii) Obtain continuing employment 

in a sheltered workshop, or 
(iv) Adjust in his or her family or 

community;

(Authority: 38 U.S.C. 3541(a))

(4) The special restorative training 
may be pursued concurrently with a 
program of education; and 

(5) Training will affect adversely the 
child’s mental or physical condition; 

(6) The Department of Veterans Af-
fairs: 

(i) Has considered assistance avail-
able under provisions of State-Federal 
programs for education of handicapped 
children, and 

(ii) Has determined that it is in the 
child’s interest to receive benefits 
under Chapter 35,

(Authority: 38 U.S.C. 3541(a))
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(b) Report. The Vocational Rehabili-
tation Panel will prepare a written re-
port of its findings and recommenda-
tions as to the need for assistance and 
the types of assistance which should be 
provided. The report will be sent to the 
counseling psychologist. 

(c) Development and implementation. 
Following consultation with the panel 
or receipt of the panel’s report, or 
both, the counseling psychologist will 
determine the need and feasibility of 
special restorative training. If an af-
firmative finding is made, an individ-
ualized, written plan comparable to 
that developed in cases of extended 
evaluation under 38 U.S.C. Chapter 31 
will be prepared. The plan will be de-
veloped jointly with the eligible child 
and parent or guardian.

(Authority: 38 U.S.C. 3541(a))

(d) Notification of disallowance. When 
a parent or guardian has requested spe-
cial restorative training on behalf of an 
eligible child, and the counseling psy-
chologist finds that this training is not 
needed or will not materially improve 
the child’s condition, the Department 
of Veterans Affairs will inform the par-
ent or guardian in writing of the find-
ing. The Department of Veterans Af-
fairs will also inform the parent or 
guardian of his or her appeal rights. 

(e) Reentrance after interruption. The 
case of an eligible child shall be re-
ferred to the panel for consideration of 
whether the eligible child may be per-
mitted reentrance into special restora-
tive training following interruption. 
The panel will recommend approval to 
the counseling psychologist if there is 
a reasonable expectation that the pur-
pose of special restorative training will 
be accomplished. See § 21.3306.

(Authority: 38 U.S.C. 3540) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42725, Oct. 24, 1984]

§ 21.3302 Agreements. 

(a) Agreements to provide training. The 
Department of Veterans Affairs may 
make agreements with public or pri-
vate educational institutions or others 
to provide suitable and necessary spe-
cial restorative training for an eligible 
child. 

(b) Tuition charge. When a customary 
tuition charge is not applicable, the 
agreement will include the fair and 
reasonable amounts which may be 
charged the parent or guardian for the 
training provided an eligible child. 

(c) Content of agreement. Each agree-
ment will include the same type of in-
formation required for special restora-
tive training for disabled veterans 
under 38 U.S.C. Chapter 31, including 
the requirement that the educational 
institutions, or others with whom ar-
rangements have been made, report to 
the Department of Veterans Affairs 
promptly the eligible child’s enroll-
ment in, interruption or termination of 
the course of special restorative train-
ing. 

(Authority: 38 U.S.C. 3543) 

[48 FR 37973, Aug. 22, 1983]

§ 21.3303 Extent of training. 
(a) Length of special restorative train-

ing. Ordinarily, special restorative 
training may not exceed 12 months. 
When the counseling psychologist, 
after consulting with the Vocational 
Rehabilitation Panel, determines that 
more than 12 months of training is nec-
essary, he or she will refer the program 
to the Director, Vocational Rehabilita-
tion and Employment Service for prior 
approval. Where the plan for a program 
of special restorative training itself 
(not in combination with the program 
of education) will require more than 45 
months (or its equivalent in acceler-
ated payments) the plan will be in-
cluded in the recommendation to the 
Director, Vocational Rehabilitation 
and Employment Service for approval.

(Authority: 38 U.S.C. 3543(b))

(b) Age limitation. No eligible child 
may receive special restorative train-
ing after reaching age 31.

(Authority: 38 U.S.C. 3512)

(c) Full-time training. An eligible child 
will pursue special restorative training 
on a full-time basis. 

(1) Full-time training requires train-
ing for: 

(i) That amount of time per week 
which commonly is required for a full-
time course at the educational institu-
tion when, based on medical findings, 
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the Department of Veterans Affairs de-
termines that the eligible child’s phys-
ical or mental condition permits train-
ing for that amount of time, or 

(ii) The maximum time per week per-
mitted by the child’s disability, as de-
termined by the Department of Vet-
erans Affairs, based on medical find-
ings, if the disability precludes the 
weekly training time stated in para-
graph (c)(1)(i) of this section. 

(2) If the hours per week that can 
reasonably be devoted to restorative 
training will not of themselves equal 
the time required by paragraph (c)(1) of 
this section, the course will be supple-
mented with subject matter which will 
contribute toward the objective of the 
program of education.

(Authority: 38 U.S.C. 3542(c)) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42726, Oct. 24, 1984]

§ 21.3304 Assistance during training. 
(a) General. A vocational rehabilita-

tion specialist will provide the profes-
sional and technical assistance needed 
by the eligible child in pursuing special 
restorative training. The assistance 
will be timely, sustained and personal. 

(b) Adjustments in the training situa-
tion. The vocational rehabilitation spe-
cialist must be continually aware of 
the eligible child’s progress. At fre-
quent intervals he or she will deter-
mine whether the eligible child is pro-
gressing satisfactorily. When the voca-
tional rehabilitation specialist deter-
mines that adjustments are needed in 
the course or in the training situation, 
he or she will act immediately to bring 
about the adjustments in accordance 
with the following: 

(1) When the eligible child or his or 
her instructor indicates dissatisfaction 
with elements of the program, the vo-
cational rehabilitation specialist, 
through personal discussion with the 
eligible child or his or her instructor or 
both, will, if possible, correct the dif-
ficulty through such means as making 
minor adjustments in the course or by 
persuading the eligible child to give 
more attention to performance. 

(2) When major difficulties cannot be 
corrected, the vocational rehabilita-
tion specialist will prepare a report of 
pertinent facts and recommendations 

for action by the counseling psycholo-
gist in consultation with the Voca-
tional Rehabilitation Panel. 

(3) Action will be taken to terminate 
the eligible child’s course at the proper 
time so that his or her entitlement 
may be conserved when the vocational 
rehabilitation specialist determines 
that: 

(i) The eligible child is progressing 
much faster than anticipated, and 

(ii) The eligible child’s course may be 
terminated with satisfactory results 
before the time originally planned. 

(Authority: 38 U.S.C. 3541) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42726, Oct. 24, 1984]

§ 21.3305 ‘‘Interrupted’’ status. 

(a) Special restorative training should 
be uninterrupted. An eligible child once 
entered into special restorative train-
ing should pursue his or her course to 
completion without interruption. 
Wherever possible, continuous training 
shall be provided for each eligible 
child, including training during the 
summer, except where, because of his 
or her physical condition or other good 
reason, it would not be to his or her 
best interest to pursue training. As 
long as the eligible child is progressing 
satisfactorily toward overcoming his or 
her handicap, the eligible child will be 
continued in his or her course of train-
ing without accounting for days of non-
attendance within the authorized en-
rollment.

(Authority: 38 U.S.C. 3541)

(b) Interrupting special restorative 
training. Special restorative training 
will be interrupted as necessary under 
the following conditions: 

(1) During summer vacations or peri-
ods when no instruction is given before 
and after summer sessions. 

(2) During a prolonged period of ill-
ness or medical infeasibility. 

(3) When the eligible child volun-
tarily abandons special restorative 
training. 

(4) When the eligible child fails to 
make satisfactory progress in the spe-
cial restorative training course. 
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(5) When the eligible child is no 
longer acceptable to the institution be-
cause of failure to maintain satisfac-
tory conduct or progress in accordance 
with the rules of the institution. 

(6) When the eligible child’s progress 
is materially retarded because of his or 
her negligence, lack of application or 
misconduct.

(Authority: 38 U.S.C. 3541, 3543(b)) 

[48 FR 37973, Aug. 22, 1983]

§ 21.3306 Reentrance after interrup-
tion. 

When a course of special restorative 
training has been interrupted and the 
eligible child presents himself or her-
self for reentrance, the Department of 
Veterans Affairs will act as follows: 

(a) Action by a vocational rehabilitation 
specialist. A vocational rehabilitation 
specialist will approve reentrance when 
special restorative training was inter-
rupted: 

(1) For a scheduled vacation period, 
such as a summer break, 

(2) For a short period of illness, or 
(3) For other reasons which permit 

reentrance in the same course of spe-
cial restorative training without cor-
rective action.

(Authority: 38 U.S.C. 3543(b))

(b) Referral to the counseling psycholo-
gist. (1) The vocational rehabilitation 
specialist will refer the eligible child’s 
case to the counseling psychologist 
when special restorative training was 
interrupted— 

(i) By reason of failure to maintain 
satisfactory conduct or progress, or 

(ii) For any other reason, which re-
quires corrective action, such as 
changes of place of training, change of 
course, personal adjustment, etc. 

(2) The counseling psychologist will 
consult with the Vocational Rehabili-
tation Panel. If he or she determines 
that the conditions which caused the 
interruption can be overcome, he or 
she will approve the necessary adjust-
ment. 

(3) The counseling psychologist will 
make a finding of infeasibility if— 

(i) All efforts to effect proper adjust-
ment in the case have failed; and 

(ii) There is substantial evidence, re-
solving any reasonable doubt in favor 

of the child (as discussed in § 3.102 of 
this chapter), that additional efforts 
will be unsuccessful.

(Authority: 38 U.S.C. 3541, 3543(b)) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42726, Oct. 24, 1984]

§ 21.3307 ‘‘Discontinued’’ status. 
(a) Placement in ‘‘discontinued’’ status. 

If reentrance from interrupted status 
into a program of special restorative 
training is not approved by a coun-
seling psychologist under the provi-
sions of § 21.3306, the vocational reha-
bilitation specialist will place the case 
in discontinued status. 

(b) Notification. In any case of dis-
continuance the Department of Vet-
erans Affairs will: 

(1) Notify the eligible child’s parent 
or guardian of the action taken, and 

(2) Inform him or her of the eligible 
child’s potential right to a program of 
education. 

(c) Effect of discontinuance. An eligi-
ble child who has been placed in discon-
tinued status is precluded from any fur-
ther pursuit of special restorative 
training until a Department of Vet-
erans Affairs counseling psychologist 
in the Vocational Rehabilitation and 
Employment Division determines that 
the cause of the discontinuance has 
been removed. 

(Authority: 38 U.S.C. 3543(b)) 

[48 FR 37973, Aug. 22, 1983, as amended at 49 
FR 42726, Oct. 24, 1984]

PAYMENTS; SPECIAL RESTORATIVE 
TRAINING

§ 21.3330 Payments. 
(a) Payments will be made to the per-

son designated to receive the payments 
under the provisions of § 21.3133(b). 

(b) VA will pay special training al-
lowance only for the period of the eligi-
ble child’s approved enrollment as cer-
tified by the vocational rehabilitation 
specialist. In no event, however, will 
VA pay such allowance for any period 
during which: 

(1) The eligible child is not pursuing 
the prescribed course of special restor-
ative training that has been deter-
mined to be full-time training with re-
spect to his or her capacities. 
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(2) An educational assistance allow-
ance is paid.

(Authority: 38 U.S.C. 3542)

(c) The provisions of § 21.3133(e) apply 
to the payment of special restorative 
training allowance.

(Authority: 38 U.S.C. 3562) 

[30 FR 15646, Dec. 18, 1965, as amended at 31 
FR 6774, May 6, 1966; 50 FR 21606, May 28, 
1985; 61 FR 26112, May 24, 1996]

§ 21.3331 Commencing date. 

The commencing date of an author-
ization of a special training allowance 
will be the date of entrance or re-
entrance into the prescribed course of 
special restorative training, or the date 
the counseling psychologist approved 
the course for the eligible child which-
ever is later. See also § 21.3130(c). 

(Authority: 38 U.S.C. 3542) 

[49 FR 42726, Oct. 24, 1984, as amended at 61 
FR 26112, May 24, 1996]

§ 21.3332 Discontinuance dates. 
VA will discontinue special training 

allowance as provided in this section 
on the earliest date of the following: 

(a) The ending date of the course. 
(b) The ending date of the period of 

enrollment as certified by the voca-
tional rehabilitation specialist. 

(c) The ending date of the period of 
eligibility. 

(d) The expiration of the eligible 
child’s entitlement. 

(e) Date of interruption of course as 
determined by the vocational rehabili-
tation specialist under § 21.3305. 

(f) Date of discontinuance under the 
applicable provisions of § 21.3130(d). 

(Authority: 38 U.S.C. 3543(b)) 

[50 FR 21606, May 28, 1985, as amended at 61 
FR 26112, May 24, 1996]

§ 21.3333 Rates. 
(a) Rates. Special training allowance 

is payable at the following monthly 
rates, except as provided in paragraph 
(c) of this section. 

(1) For special restorative training 
that occurs after September 30, 2001, 
and before January 1, 2002.

Course Monthly
rate Accelerated charges 

Special restorative training ................................ $608.00 If costs for tuition and fees average in excess of $190.00 per 
month, rate may be increased by such amount in excess of 
$190.00. 

(Authority: 38 U.S.C. 3542) (2) For special restorative training 
that occurs after December 31, 2001:

Course Monthly
rate Accelerated charges 

Special restorative training ................................ $670.00 If costs for tuition and fees average in excess of $210.00 per 
month, rate may be increased by such amount in excess of 
$210.00. 

(Authority: 38 U.S.C. 3542)

(b) Accelerated charges. (1) VA may 
pay the additional monthly rate if the 
parent or guardian concurs in having 
the eligible child’s period of entitle-
ment reduced by 1 day for each $20.28 
that the special training allowance ex-
ceeds the basic monthly rate of $608.00 
for the period October 1, 2001, through 
December 31, 2001, and for each $22.33 
that the special training allowance ex-

ceeds the basic monthly rate of $670.00 
for months beginning January 1, 2002. 

(2) VA will: 
(i) Charge fractions of more than one-

half day as 1 day; 
(ii) Disregard fractions of one-half or 

less; and 
(iii) Record charges when the eligible 

child is entered into training.

(Authority: 38 U.S.C. 3542)
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(c) Payments made to eligible persons in 
the Republic of the Philippines or to cer-
tain Filipinos. When the eligible person 
is pursuing training at an institution 
located in the Republic of the Phil-
ippines or when an eligible child’s enti-
tlement is based on the service of a 
veteran in the Philippine Common-
wealth Army, or as a Philippine Scout 
as defined in § 3.40(b), (c), or (d) of this 
chapter, payments of special training 
allowance made after December 31, 
1994, will be made at the rate of 50 
cents for each dollar authorized.

(Authority: 38 U.S.C. 3532(d), 3542, 3565) 

[35 FR 9814, June 16, 1970, as amended at 48 
FR 37975, Aug. 22, 1983; 50 FR 19934, May 13, 
1985; 57 FR 29799, July 7, 1992; 61 FR 29295, 
June 10, 1996; 63 FR 67779, Dec. 9, 1998; 66 FR 
32228, June 14, 2001; 68 FR 34322, June 9, 2003; 
68 FR 37206, June 23, 2003]

SPECIAL ASSISTANCE AND TRAINING

§ 21.3344 Special assistance for the 
educationally disadvantaged. 

(a) Enrollment. VA may approve the 
enrollment of an eligible person in an 
appropriate course or courses at the 
secondary school level. This approval 
may be made only if the eligible per-
son— 

(1) Has not received a secondary 
school diploma (or an equivalency cer-
tificate); 

(2) Needs additional secondary school 
education, remedial, refresher, or defi-
ciency courses, to qualify for admission 
to an appropriate educational institu-
tion in a State in order to pursue a pro-
gram of education; and 

(3) Is to pursue the course or courses 
in a State.

(Authority: 38 U.S.C. 3491(a), 3533)

(b) Measurement. VA will measure re-
medial, deficiency, or refresher courses 
offered at the secondary school level as 
provided in §§ 21.4270(a)(2) and 
21.4272(k).

(Authority: 38 U.S.C. 3533)

(c) Educational assistance. VA will au-
thorize educational assistance at the 
monthly rates specified in § 21.3131.

(Authority: 38 U.S.C. 3491(a), 3533)

(d) Entitlement charge. The provisions 
of § 21.3045 will determine whether VA 
will make a charge against the period 
of the entitlement of the eligible per-
son because of enrollment in a course 
under the provisions of this section.

(Authority: 38 U.S.C. 3533)

(e) Certifications. (1) Certifications of 
the eligible person’s need for deficiency 
or remedial courses in basic English 
language skills and mathematics skills 
may be made by: 

(i) A VA counseling psychologist in 
the Vocational Rehabilitation and Em-
ployment Division; 

(ii) The educational institution ad-
ministering the course; or 

(iii) The educational institution 
where the student has applied for ad-
mission. 

(2) Certification of need for other re-
fresher, remedial or deficiency course 
requirements are to be made by the 
educational institution— 

(i) Administering the course which 
the eligible person is planning to enter; 
or 

(ii) Where the eligible person has ap-
plied for admission.

(Authority: 38 U.S.C. 3533)

(f) Basic skills. Basic English language 
courses or mathematics courses will be 
authorized when it is found by accepted 
testing methods that the eligible per-
son is lacking in basic reading, writing, 
speaking, or essential mathematics. 

(Authority: 38 U.S.C. 3533) 

[61 FR 26112, May 24, 1996]

Subpart D—Administration of 
Educational Assistance Programs

AUTHORITY: 10 U.S.C. 2141 note, ch. 1606; 38 
U.S.C. 501(a), chs. 30, 32, 34, 35, 36, unless oth-
erwise noted.

SOURCE: 31 FR 6774, May 6, 1966, unless oth-
erwise noted.

ADMINISTRATIVE

§ 21.4001 Delegations of authority. 
(a) Except as otherwise provided, au-

thority is delegated to the Under Sec-
retary for Benefits and to supervisory 
or adjudicative personnel within the 
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