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October 1, and October 15, 1987, inclu-
sive, between November 16 and Decem-
ber 20, 1987, inclusive, nor to loans 
closed after September 30, 1989.

(Authority: 38 U.S.C. 3729(c)) 

(The information collection requirements in 
this section have been approved by the Office 
of Management and Budget under control 
number 2900–0474) 

[36 FR 3369, Feb. 23, 1971, as amended at 46 
FR 43671, Aug. 31, 1981; 47 FR 46700, Oct. 20, 
1982; 48 FR 40231, Sept. 6, 1983; 50 FR 5754, 
Feb. 12, 1985; 53 FR 27048, July 18, 1988; 55 FR 
37473, Sept. 12, 1990; 60 FR 38259, July 26, 1995; 
61 FR 28058, June 4, 1996; 62 FR 63278, Nov. 28, 
1997]

§ 36.4255 Loans for the acquisition of a 
lot. 

(a) A loan to finance all or part of the 
cost of acquisition by the veteran of a 
lot on which to place a manufactured 
home owned by the veteran shall be eli-
gible for guaranty, Provided, That: 

(1) The veteran will acquire title to 
such lot that conforms to the require-
ments of § 36.4253(a), 

(2) The loan is secured as required by 
§ 36.4253(d), 

(3) The lot is determined by the Sec-
retary to be an acceptable manufac-
tured homesite pursuant to § 36.4208, 

(4) The portion of the loan allocated 
to acquisition of the lot does not ex-
ceed the reasonable value of the lot as 
determined by the Secretary, 

(5) The loan conforms otherwise to 
the requirements of the § 36.4200 series. 

(b) The cost of lot acquisition which 
will not be paid from the proceeds of 
the loan must be paid by the veteran in 
cash from his or her own resources. 

(c) For the purpose of this section, 
acquisition of a manufactured home lot 
includes: 

(1) The refinancing of the balance 
owed by the veteran as purchaser under 
an existing real estate installment con-
tract, and 

(2) The refinancing of existing mort-
gage loans or other liens which are se-
cured of record on a manufactured 
home lot owned by the veteran.

(Authority: 38 U.S.C. 501, and 3712(g)) 

[40 FR 13215, Mar. 25, 1975, as amended at 48 
FR 40231, Sept. 6, 1983]

SERVICING, LIQUIDATION OF SECURITY 
AND CLAIM

§ 36.4275 Events constituting default 
and acceptability of partial pay-
ments. 

(a) Except as provided in paragraphs 
(a)(1), (a)(2) and (a)(3) of this section, 
the conveyance of or other transfer of 
title to property by operation of law or 
otherwise, after the creation of a lien 
thereon to secure a loan which is guar-
anteed in whole or in part by the Sec-
retary, shall not constitute an event of 
default, or acceleration of maturity, 
elective or otherwise, and shall not of 
itself terminate or otherwise affect the 
guaranty. 

(1) The Secretary may issue guaranty 
on loans in which a State, Territorial, 
or local governmental agency provides 
assistance to a veteran for the acquisi-
tion of a mobile home or lot. Such 
loans will not be considered ineligible 
for guaranty if the State, Territorial, 
or local authority, by virtue of its laws 
or regulations or by virtue of Federal 
law, requires the acceleration of matu-
rity of the loan upon the sale or con-
veyance of the security property to a 
person ineligible for assistance from 
such authority. 

(2) At the time of application for a 
loan assisted by a State, Territorial, or 
local governmental agency, the vet-
eran-applicant must be fully informed 
and consent in writing to the housing 
authority restrictions. A copy of the 
veteran’s consent statement must be 
forwarded with the loan application or 
the report of a loan processed on the 
automatic basis. 

(3) Any housing loan which is fi-
nanced under 38 U.S.C. chapter 37 and 
to which section 3714 of that chapter 
applies, shall include a provision in the 
security instrument that the holder 
may declare the loan immediately due 
and payable upon transfer of the prop-
erty securing such loan to any trans-
feree unless the acceptability of the as-
sumption of the loan is established pur-
suant to section 3714. 

(i) A holder may not exercise its op-
tion to accelerate a loan upon: 

(A) The creation of a lien or other en-
cumbrance subordinate to the lender’s 
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security instrument which does not re-
late to a transfer of rights of occu-
pancy in the property; 

(B) The creation of a purchase money 
security interest for household appli-
ances; 

(C) A transfer by devise, descent, or 
operation of law on the death of a joint 
tenant or tenant by the entirety; 

(D) The granting of a leasehold inter-
est of three years or less not con-
taining an option to purchase; 

(E) A transfer to a relative resulting 
from the death of a borrower; 

(F) A transfer where the spouse or 
children of the borrower become joint 
owners of the property with the bor-
rower; 

(G) A transfer resulting from a decree 
of a dissolution of marriage, legal sepa-
ration agreement, or from an inci-
dental property settlement agreement 
by which the spouse of the borrower be-
comes the sole owner of the property. 
In such a case the borrower shall have 
the option of applying directly to the 
Department of Veterans Affairs re-
gional office of jurisdiction for a re-
lease of liability in accordance with 
§ 36.4285 of this part; or 

(H) A transfer into an inter vivos 
trust in which the borrower is and re-
mains a beneficiary and which does not 
relate to a transfer of rights of occu-
pancy in the property. 

(ii) Any instrument evidencing the 
loan (i.e., the retail installment con-
tract, promissory note and/or mortgage 
or deed of trust) shall bear in a con-
spicuous position in capital letters on 
the first page of the document in type 
at least 21⁄2 times larger in height than 
the regular type on such page the fol-
lowing warning: ‘‘THIS LOAN IS NOT 
ASSUMABLE WITHOUT THE AP-
PROVAL OF THE DEPARTMENT OF 
VETERANS AFFAIRS OR ITS AU-
THORIZED AGENT.’’ Due to the dif-
ficulty in obtaining some commercial 
type sizes which are exactly 21⁄2 times 
larger in height than other sizes, minor 
deviations will be permitted based on 
commercially available type sizes near-
est to 21⁄2 times the size of the print on 
the document. A similar warning in 
regular size type must appear on every 
assumption statement provided on a 
loan to which this paragraph applies. 

(iii) On any loan to which 38 U.S.C. 
3714 applies, the holder may charge a 
reasonable fee, not to exceed the lesser 
of (A) $300 and the actual cost of any 
credit report required, or (B) any max-
imum prescribed by applicable state 
law, for processing an application for 
assumption and changing its records. A 
provision authorizing the collection by 
the holder of this fee shall be contained 
in the instrument securing the loan.

(Authority: 38 U.S.C. 3704 and 3714)

(b) The inclusion in the guaranteed 
obligation of a provision contrary to 
the provisions of this section or 
§ 36.4211 shall not impair the right of 
the holder to payment of the guaranty 
provided that: 

(1) Default was declared or maturity 
was accelerated under some other pro-
vision of the note, mortgage, or other 
loan instrument, or 

(2) Activation or enforcement of such 
provision is warranted under § 36.4280, 
or 

(3) The prior approval of the Sec-
retary was obtained. 

(c) If the title to real property or a 
leasehold interest therein which se-
cures a manufactured home loan guar-
anteed after December 22, 1970, is re-
stricted against sale or occupancy on 
the ground of race, color, religion, or 
national origin, by restrictions created 
and filed of record by the borrower sub-
sequent to that date, such action, at 
the election of the holder, shall con-
stitute an event of default entitling the 
holder to declare the unpaid balance of 
the loan immediately due and payable. 

(d) The holder of any guaranteed ob-
ligation shall have the right, notwith-
standing the absence of express provi-
sion therefor in the instruments evi-
dencing the indebtedness, to accelerate 
the maturity of such obligation at any 
time after the continuance of any de-
fault for the period specified in 
§ 36.4280. 

(e) If sufficient funds are tendered to 
bring a delinquency current at any 
time prior to repossession or fore-
closure of the manufactured home the 
holder shall be obligated to accept the 
funds in payment of the delinquency, 
unless the prior approval of the Sec-
retary is obtained to do otherwise. 
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(f) A partial payment is a remittance 
on a loan in default (as defined in 
§ 36.4202(c)) of any amount less than the 
full amount due under the terms of the 
loan and security instruments at the 
time the remittance is tendered. 

(1) Except as provided in paragraph 
(f)(2) of this section, or upon the ex-
press waiver of the Secretary, the hold-
er shall accept any partial payment 
and either apply it to the obligor’s ac-
count or identify it with the obligor’s 
account and hold it in a special ac-
count pending disposition. When par-
tial payments held for disposition ag-
gregate a full monthly installment, in-
cluding escrow, they shall be applied to 
the obligor’s account. 

(2) A partial payment may be re-
turned to the obligor within 10 cal-
endar days from date of receipt of such 
payment, with a letter of explanation 
only if one or more of the following 
conditions exist: 

(i) The property is wholly or par-
tially tenant-occupied and rental pay-
ments are not being remitted to the 
holder for application to the loan ac-
count; 

(ii) The payment is less than one full 
monthly installment, including es-
crows and late charge, if applicable, 
unless the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iii) The payment is less than 50 per-
cent of the total amount then due, un-
less the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iv) The payment is less than the 
amount agreed to in a written repay-
ment plan; 

(v) The amount tendered is in the 
form of a personal check and the holder 
has previously notified the obligor in 
writing that only cash or certified re-
mittances are acceptable; 

(vi) A delinquency of any amount has 
continued for at least 6 months since 
the account first became delinquent 
and no written repayment plan has 
been arranged; 

(vii) Foreclosure and/or repossession 
has been commenced by the taking of 
the first action required for fore-
closure/repossession under local law; 

(viii) The holder’s lien position would 
be jeopardized by acceptance of the 
partial payment. 

(3) A failure by the holder to comply 
with the provisions of this paragraph 
may result in a partial or total loss of 
guaranty or insurance pursuant to 
§ 36.4286(b), but such failure shall not 
constitute a defense to any legal action 
to terminate the loan.

(Authority: 38 U.S.C. 501, 3703(c), 3712(g)) 

(Approved by the Office of Management and 
Budget under control number 2900–0516) 

[45 FR 31064, May 12, 1980, as amended at 46 
FR 51386, Oct. 20, 1981; 55 FR 37474, Sept. 12, 
1990]

§ 36.4276 Advances and other charges. 
(a) A holder may advance any reason-

able amount necessary and proper for 
the maintenance or repair of the secu-
rity, or for the payment of accrued 
taxes, special assessments or other 
charges which constitute prior liens, or 
premiums on fire or other hazard insur-
ance against loss of or damage to such 
property and any such advance so made 
may be added to the guaranteed indebt-
edness. A holder may also advance the 
one-half of one percent funding fee due 
on a transfer under 38 U.S.C. 3714 when 
this is not paid at the time of transfer. 
All security instruments for loans to 
which 38 U.S.C. 3714 applies must in-
clude a clause authorizing an advance 
for this purpose if it is not paid at the 
time of transfer.

(Authority: 38 U.S.C. 3714)

(b) In addition to advances allowable 
under paragraph (a) of this section, the 
holder may charge against the proceeds 
of the sale of the security; against 
gross amounts collected; or, in the 
computation of a claim under the guar-
anty, if lawfully authorized by the loan 
agreement and subject to § 36.4284, any 
of the following items actually paid: 

(1) Any expense which is reasonably 
necessary for preservation of the secu-
rity, 

(2) Court costs in a foreclosure or 
other proper judicial proceeding in-
volving the security, 

(3) Other expenses reasonably nec-
essary for collecting the debt, or repos-
session or liquidation of the security, 
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including a reasonable sales commis-
sion to the dealer or sales broker for 
resale of the security, 

(4) Reasonable trustee’s fees or com-
missions paid incident to the sale of 
real property, 

(5) Reasonable amount for legal serv-
ices actually performed not to exceed 
10 percent of the unpaid indebtedness 
as of the date of the first uncured de-
fault, or $850 whichever is less. In no 
event may the combined total of the 
amounts claimed for trustee’s fees and 
legal services (paragraphs (b)(4) and (5) 
of this section) exceed $850. 

(6) The cost of a credit report(s) on 
the debtor(s), which is (are) to be for-
warded to the Secretary in connection 
with the claim, 

(7) Reasonable and customary costs 
of property inspections, 

(8) Any other expense or fee that is 
approved in advance by the Secretary.

(Authority: 38 U.S.C. 3720(g))

(c) In claims filed under § 36.4283(f)(4) 
of this part, the following costs and ex-
penditures actually incurred and paid 
may be included in the computation of 
the indebtedness: 

(1) Property preservation or repair 
costs incurred prior to the date of the 
liquidation appraisal, to the extent 
that they contributed to the minimum 
selling price of the property as deter-
mined by the Secretary, and subject to 
the limitation that they do not exceed 
the actual cost incurred by the holder, 
and, 

(2) Costs of loan termination, includ-
ing, but not limited to: 

(i) The reasonable and customary ex-
pense of transporting the home to the 
site where it will be repaired and/or re-
sold; 

(ii) The cost of the liquidation ap-
praisal; 

(iii) A reasonable amount for legal 
services actually performed and trustee 
fees, not to exceed a total of $700; 

(iv) Court costs in a foreclosure or 
other judicial proceeding involving the 
security; 

(v) Any other expenses reasonably 
necessary for repossession of the secu-
rity or other termination of the loan; 
and, 

(vi) Any other expense or fee that is 
approved in advance by the Secretary. 

[36 FR 1253, Jan. 27, 1971, as amended at 45 
FR 38056, June 6, 1980; 53 FR 27049, July 18, 
1988; 53 FR 34295, Sept. 6, 1988; 55 FR 37474, 
Sept. 12, 1990; 58 FR 29114, May 19, 1993; 58 FR 
37860, July 14, 1993; 59 FR 48565, Sept. 22, 1994]

§ 36.4277 Release of security. 

(a) Except upon full payment of the 
indebtedness the holder shall not re-
lease a lien or other right in or to prop-
erty held as security for a guaranteed 
loan, or grant a fee or other interest in 
such property, without the prior ap-
proval of the Secretary, unless in the 
opinion of the holder such release does 
not involve a decrease in the value of 
the security in excess of $500: Provided, 
That the aggregate of the reduction in 
the original value of the security re-
sultant from such releases without the 
Secretary’s prior approval does not ex-
ceed $500. 

(b) Except upon full payment of the 
indebtedness or upon the prior ap-
proval of the Secretary, the holder 
shall not release a lien under para-
graph (a) of this section unless the con-
sideration received for the release is 
commensurate with the fair market 
value of the property released and the 
entire consideration is applied to the 
indebtedness, or if encumbrance on 
other property is accepted in lieu of 
that released it shall be the holder’s 
duty to acquire such lien on property 
of substantially equal value which is 
reasonably capable of serving the pur-
pose for which the property released 
was utilized. 

(c) Failure of the holder to comply 
with the provisions of this section shall 
not in itself affect the validity of the 
title of a purchaser to the property re-
leased. 

(d) The holder shall notify the Sec-
retary of any such release or substi-
tution of security within 30 days after 
completion of such transaction. 

(e) The release of the personal liabil-
ity of any obligor on a guaranteed obli-
gation resultant from the act or omis-
sion of any holder without the prior ap-
proval of the Secretary shall release 
the obligation of the Secretary as guar-
antor, except when such act or omis-
sion consists of 
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(1) Failure to establish the debt as a 
valid claim against the assets of the es-
tate of any deceased obligor, provided 
no lien for the guaranteed debt is 
thereby impaired or destroyed; or 

(2) An election and appropriate pros-
ecution of legally available effective 
remedies with respect to the reposses-
sion or the liquidation of the security 
in any case, irrespective of the identity 
or the survival of the original or of any 
subsequent debtor, if holder shall have 
given such notice as required by 
§ 36.4280 and if, after receiving such no-
tice, the Secretary shall have failed to 
notify the holder within 15 days to pro-
ceed in such manner as to effectively 
preserve the personal liability of the 
parties liable, or such of them as the 
Secretary indicates is such notice to 
the holder; or 

(3) The release of an obligor, or obli-
gors, from liability on an obligation se-
cured by a lien on property, which re-
lease is an incident of and contempora-
neous with the sale of such property to 
an eligible veteran who assumed such 
obligation, which assumed obligation 
is guaranteed on his or her account 
pursuant to 38 U.S.C. 3712; or 

(4) The release of an obligor or obli-
gors as provided in § 36.4279. 

(5) The release of an obligor, or obli-
gors, incident to the sale of property 
which the holder is authorized to ap-
prove under the provisions of 38 U.S.C. 
3714.

(Authority: 38 U.S.C. 3714) 

[36 FR 1253, Jan. 27, 1971, as amended at 53 
FR 34295, Sept. 6, 1988; 55 FR 37474, Sept. 12, 
1990]

§ 36.4278 Servicing procedures for 
holders. 

(a) Establishment of loan servicing pro-
gram. The holder of a loan guaranteed 
or insured by the Secretary shall de-
velop and maintain a loan servicing 
program which follows accepted indus-
try standards for servicing of similar 
type conventional loans. The loan serv-
icing program established pursuant to 
this section may employ different serv-
icing approaches to fit individual bor-
rower circumstances and avoid estab-
lishing a fixed routine. However, it 
must incorporate each of the provi-

sions specified in paragraphs (b) 
through (l) of this section. 

(b) Procedures for providing informa-
tion. (1) Loan holders shall establish 
procedures to provide loan information 
to borrowers, arrange for individual 
loan consultations upon request and 
maintain controls to assure prompt re-
sponses to inquiries. One or more of the 
following means of making informa-
tion readily available to borrowers is 
required: 

(i) An office staffed with trained 
servicing personnel with access to loan 
account information located within 200 
miles of the property. 

(ii) Toll-free telephone service or ac-
ceptance of collect telephone calls at 
an office capable of providing needed 
information. 

(2) All borrowers must be informed of 
the system available for obtaining an-
swers to loan inquiries, the office from 
which the needed information may be 
obtained, and reminded of the system 
at least annually. 

(c) Statement for income tax purposes. 
Within 60 days after the end of each 
calendar year, the holder shall furnish 
to the borrower a statement of the in-
terest paid and, if applicable, a state-
ment of the taxes disbursed from the 
escrow account during the preceding 
year. At the borrower’s request, the 
holder shall furnish a statement of the 
escrow account sufficient to enable the 
borrower to reconcile the account. 

(d) Change of servicing. Whenever 
servicing of a loan guaranteed or in-
sured by the Secretary is transferred 
from one holder to another, notice of 
such transfer by both the transferor 
and transferee, the form and content of 
such notice, the timing of such notice, 
the treatment of payments during the 
period of such transfer, and damages 
and costs for failure to comply with 
these requirements shall be governed 
by the pertinent provisions of the Real 
Estate Settlement Procedures Act as 
administered by the Department of 
Housing and Urban Development. 

(e) Escrow accounts. A holder of a loan 
guaranteed or insured by the Secretary 
may collect periodic deposits from the 
borrower for taxes and/or insurance on 
the security and maintain a tax and in-
surance escrow account provided such 
a requirement is authorized under the 
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terms of the security instruments. In 
maintaining such accounts, the holder 
shall comply with the pertinent provi-
sions of the Real Estate Settlement 
Procedures Act. 

(f) System for servicing delinquent 
loans. In addition to the requirements 
of the Real Estate Settlement Proce-
dures Act concerning the duties of the 
loan servicer to respond to borrower in-
quiries, to protect the borrower’s cred-
it rating during a payment dispute pe-
riod, and to pay damages and costs for 
noncompliance, holders shall establish 
a system for servicing delinquent loans 
which ensures that prompt action is 
taken to collect amounts due from bor-
rowers and minimize the number of 
loans in a default status. The holder’s 
servicing system must include the fol-
lowing: 

(1) An accounting system which 
promptly alerts servicing personnel 
when a loan becomes delinquent; 

(2) A collection staff which is trained 
in techniques of loan servicing and 
counseling delinquent borrowers to ad-
vise borrowers how to cure delin-
quencies, protect their equity and cred-
it rating and, if the default is insol-
uble, pursue alternatives to fore-
closure; 

(3) Procedural guidelines for indi-
vidual analysis of each delinquency; 

(4) Instructions and appropriate con-
trols for sending delinquent notices, as-
sessing late charges, handling partial 
payments, maintaining servicing his-
tories and evaluating repayment pro-
posals; 

(5) Management review procedures 
for evaluating efforts made to collect 
the delinquency and the response from 
the borrower before a decision is made 
to initiate action to liquidate a loan; 

(6) Procedures for reporting delin-
quencies of 90 days or more and loan 
terminations to major consumer credit 
bureaus as specified by the Secretary 
and for informing borrowers that such 
action will be taken; and, 

(7) Controls to ensure that all notices 
required to be given to the Secretary 
on delinquent loans are provided time-
ly and in such form as the Secretary 
shall require. 

(g) Collection actions. (1) Holders 
should employ collection techniques 
which provide flexibility to adapt to 

the individual needs and circumstances 
of each borrower. A variety of collec-
tion techniques may be used based on 
the holder’s determination of the most 
effective means of contact with bor-
rowers during various stages of delin-
quency. However, at a minimum, the 
holder’s collection procedures must in-
clude the following actions: 

(i) A written delinquency notice to 
the borrower(s) requesting immediate 
payment if a loan installment has not 
been received within 17 days after the 
due date. This notice must be mailed 
no later than the 20th day of the delin-
quency and state the amount of the 
payment and of any late charges that 
are due. 

(ii) An effort, concurrent with the 
written delinquency notice, to estab-
lish contact with the borrower(s) by 
telephone. When talking with the bor-
rower(s), the holder should attempt to 
determine why payment was not made 
and emphasize the importance of re-
mitting loan installments as they come 
due. 

(iii) A letter to the borrower(s) if 
payment has not been received within 
30 days after it is due and telephone 
contact could not be made. This letter 
should emphasize the seriousness of the 
delinquency and the importance of tak-
ing prompt action to resolve the de-
fault. It should also notify the bor-
rower(s) that the loan is in default, 
state the total amount due and advise 
the borrower(s) how to contact the 
holder to make arrangements for cur-
ing the default. 

(iv) In the event the holder has not 
established contact with the bor-
rower(s) and has not determined the fi-
nancial circumstances of the bor-
rower(s) or established a reason for the 
default or obtained agreement to a re-
payment plan from the borrower(s), 
then a face-to-face interview with the 
borrower(s) or a reasonable effort to ar-
range such a meeting is required. 

(2) The holder must provide a valid 
explanation of any failure to perform 
these collection actions when reporting 
loan defaults to the Secretary. A pat-
tern of such failure may be a basis for 
sanctions under 38 CFR 36.4216. 

(h) Conducting interviews with delin-
quent borrowers. When personal contact 
with the borrower(s) is established, the 
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holder shall solicit sufficient informa-
tion to properly evaluate the prospects 
for curing the default and whether the 
granting of forbearance or other relief 
assistance would be appropriate. At a 
minimum, the holder must make a rea-
sonable effort to establish the fol-
lowing facts: 

(1) The reason for the default and 
whether the reason is a temporary or 
permanent condition; 

(2) The present income and employ-
ment of the borrower(s); 

(3) The current monthly expenses of 
the borrower(s) including household 
and debt obligations; 

(4) The current mailing address and 
telephone number of the borrower(s); 
and, 

(5) A realistic and mutually satisfac-
tory arrangement for curing the de-
fault. 

(i) Property inspection. (1) The holder 
shall make an inspection of the prop-
erty securing the loan whenever it be-
comes aware that the physical condi-
tion of the security may be in jeop-
ardy. Unless a repayment agreement is 
in effect, a property inspection shall 
also be made: 

(i) Before the 60th day of delinquency 
or before initiating action to liquidate 
a loan, whichever is earlier; and 

(ii) At least once each month after 
liquidation proceedings have been 
started unless servicing information 
shows the property remains owner-oc-
cupied. 

(2) Whenever a holder obtains infor-
mation which indicates that a property 
securing a loan is abandoned, it shall 
make appropriate arrangements to pro-
tect the property from vandalism and 
the elements. Thereafter, the holder 
shall schedule inspections at least 
monthly to prevent unnecessary dete-
rioration due to vandalism, or neglect. 
With respect to any loan more than 30 
days delinquent, a property abandon-
ment must be reported to the Sec-
retary and appropriate action initiated 
under 36.4280(e) within 15 days after the 
holder confirms the property is aban-
doned. 

(j) Collection records. The holder shall 
maintain individual file records of col-
lection action on delinquent loans and 
make such records available to the 

Secretary for inspection on request. 
Such collection records shall show: 

(1) The dates and content of letters 
and notices which were mailed to the 
borrower(s); 

(2) Dated summaries of each personal 
servicing contact and the result of 
same; 

(3) The indicated reason(s) for de-
fault; and 

(4) The date and result of each prop-
erty inspection. 

(k) Reporting to the Secretary. A sum-
mary of collection efforts, the informa-
tion obtained through such efforts and 
the holder’s evaluation of the reason 
for the default and prospects for resolu-
tion of the default must be included in 
any notice provided to the Secretary 
pursuant to § 36.4280. 

(l) Quality control procedures. No later 
than 180 days after the effective date of 
this regulation, each loan holder shall 
establish internal controls to periodi-
cally assess the quality of the servicing 
performed on loans guaranteed by the 
Secretary and assure that all require-
ments of this section are being met. 
Those procedures must provide for a re-
view of the holder’s servicing activities 
at least annually and include an eval-
uation of delinquency and foreclosure 
rates on loans in its portfolio which are 
guaranteed by the Secretary. As part 
of its evaluation of delinquency and 
foreclosure rates, the holder shall: 

(1) Collect and maintain appropriate 
data on delinquency and foreclosure 
rates to enable the holder to evaluate 
the effectiveness of its collection ef-
forts; 

(2) Determine how its VA delin-
quency and foreclosure rates compare 
with rates in various reports published 
by the industry, investors and others; 
and 

(3) Analyze significant variances be-
tween its foreclosure and delinquency 
rates and those found in available re-
ports and publications and take appro-
priate corrective action. 

(m) Holders shall provide available 
statistical data on delinquency and 
foreclosure rates and their analysis of 
such data to the Secretary upon re-
quest. 

(Approved by the Office of Management and 
Budget under Control Number 2900–0530) 

[58 FR 29114, May 19, 1993]
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§ 36.4279 Extensions and reamortiza-
tions. 

(a) Provided the debtor(s) is (are) a 
reasonable credit risk(s), as determined 
by the holder based upon review of the 
debtor’s (s’) creditworthiness, includ-
ing a review of a current credit re-
port(s) on the debtor(s), the terms of 
repayment of any loan may, by written 
agreement between the holder and 
debtor(s), be extended in the event of 
default, to avoid imminent default, or 
in any other case where the prior ap-
proval of the Secretary is obtained. Ex-
cept with the prior approval of the Sec-
retary, no such extension shall set a 
rate of amortization less than that suf-
ficient to fully amortize at least 80 per-
cent of the loan balance so extended 
within the maximum maturity pre-
scribed for loans of its class. 

(b) In the event of a partial prepay-
ment pursuant to § 36.4211, the balance 
of the indebtedness may, by written 
agreement between the holder and the 
debtor(s), be reamortized, provided the 
reamortization schedule will result in 
full repayment of the loan within the 
original maturity, and provided the 
debtor(s) is (are) a reasonable credit 
risk(s), as determined by the holder 
based upon review of the debtor’s (s’) 
creditworthiness, including a review of 
a current credit report(s) on the debt-
or(s). 

(c) Unless the prior approval of the 
Secretary has been obtained, any ex-
tension or reamortization agreed to by 
a holder which relieves any obligor 
from liability will release the liability 
of the Secretary under the guaranty on 
the entire loan. However, if such re-
lease of liability of an obligor results 
through operation of law by reason of 
an extension or other act of forbear-
ance, the liability of the Secretary as 
guarantor will not be affected thereby, 
Provided, The required lien is main-
tained and the title holder is and will 
remain liable for the payment of the 
indebtedness: And further provided, 
That if such extension or act of for-
bearance will result in the release of 
the veteran, all delinquent install-
ments, plus any foreclosure expenses 
which may have been incurred, shall 
have been fully paid. 

(d) The holder shall promptly forward 
to the Secretary an advice of the terms 

of any agreement effecting a re-
amortization or extension of a guaran-
teed loan, together with cop(y)(ies) of 
the credit report(s) obtained on the 
debtor(s). 

(Authority: 38 U.S.C. 3712) 

[36 FR 1253, Jan. 27, 1971, as amended at 53 
FR 34295, Sept. 6, 1988]

§ 36.4280 Reporting of defaults. 

The holder of any guaranteed loan 
shall give notice to the Secretary with-
in 15 days after any debtor: 

(a) Is in default by reason of non-
payment of two full installments; or 

(b) Is in default by failing to comply 
with any other covenant or obligation 
of such guaranteed loan which failure 
persists for a continuing period of 60 
days after demand for compliance 
therewith has been made, except that if 
the default is due to nonpayment of 
real estate taxes, the notice shall not 
be required until the failure to pay 
when due has persisted for a continuing 
period of 120 days. 

(c) In the event any failure of the 
months or for more than 1 month on an 
extended loan, the holder may then or 
thereafter give the notice in the man-
ner described in paragraph (e) of this 
section. 

(d) The notice prescribed in para-
graph (e) of this section may be sub-
mitted prior to the time prescribed in 
paragraph (c) of this section in any 
case where any material prejudice to 
the rights of the holder or to the Sec-
retary or hazard to the security war-
rants more prompt action. 

(e) Except upon the express waiver of 
the Secretary, a holder shall not begin 
proceedings in court or give notice of 
sale under power of sale, repossess the 
security, or accelerate the loan, or oth-
erwise take steps to terminate the 
debtor’s rights in the security until the 
expiration of 30 days after delivery by 
certified mail to the Secretary of a no-
tice of intention to take such action; 
provided, that immediate action as re-
quired under 38 CFR 36.4278(i) may be 
taken if the property to be affected 
thereby has been abandoned by the 
debtor, or has been or may be other-
wise subjected to extraordinary waste 
or hazard. 
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(f) The notice required under sub-
paragraph (e) of this paragraph shall 
also be provided to the original vet-
eran-borrower and any other liable ob-
ligors by certified mail within 30 days 
after such notice is provided to the 
Secretary in all cases in which the cur-
rent owner of the property is not the 
original veteran-borrower. A failure by 
the holder to make a good faith effort 
to comply with the provisions of this 
subparagraph may result in a partial or 
total loss of guaranty pursuant to VA 
Regulation 36.4286(b), but such failure 
shall not constitute a defense to any 
legal action to terminate the loan. A 
good faith effort will include: 

(1) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify the name and current 
or last address of the original veteran 
and any other liable obligors; 

(2) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify sufficient information 
(e.g., Social Security Number) to per-
form a routine trace inquiry through a 
major consumer credit bureau; 

(3) Conducting the trace inquiry 
using an in-house credit reporting ter-
minal; 

(4) Obtaining the results of the in-
quiry; 

(5) Mailing the required notices and 
concurrently providing the Secretary 
with the names and addresses of all ob-
ligors identified and sent notice; and 

(6) Documentation of the holder’s 
records. 

[36 FR 1253, Jan. 27, 1971, as amended at 58 
FR 29116, May 19, 1993]

§ 36.4281 Refunding of loans in default. 

Upon receiving a notice of default the 
Secretary may at any time prior to the 
termination of the borrower’s interest 
in the property require the holder upon 
penalty of otherwise losing the guar-
anty to transfer and assign the loan 
and the security therefor to the Sec-
retary or to another designated by him 
or her upon receipt of payment of the 
balance of the indebtedness remaining 
unpaid to the date of such assignment. 
Such assignment may be made without 
recourse but the transferor shall not 

thereby be relieved from the provisions 
of § 36.4286. 

[36 FR 1253, Jan. 27, 1971, as amended at 55 
FR 37474, Sept. 12, 1990]

§ 36.4282 Legal proceedings (notice of 
repossession). 

(a) When the holder institutes suit or 
otherwise becomes a party in any legal 
or equitable proceeding brought on or 
in connection with the guaranteed in-
debtedness, or involving title to, or 
other lien on, the security, such holder, 
within the time that would be required 
if the Secretary were a party to the 
proceeding, shall deliver to the Sec-
retary, by mail or otherwise, by mak-
ing such delivery to the loan guaranty 
officer at the office which granted the 
guaranty, or other office to which the 
holder has been notified the file is 
transferred, a copy of every procedural 
paper filed on behalf of holder, and 
shall also so deliver, as promptly as 
possible, a copy of each similar plead-
ing served on holder or filed in the 
cause by any other party thereto. No-
tice of, or motion for, continuance and 
orders thereon are excepted from the 
foregoing. 

(b) A copy of a notice of sale under 
power by a holder or one acting at his 
or her behest (e.g., trustee or public of-
ficial) shall be similarly delivered to 
the Secretary at or before the date of 
first publication, posting, or other no-
tice, but in any event, except in emer-
gency or when waived by the Sec-
retary, not less than 10 days prior to 
date of sale. Copy of any other notice 
of sale served on the holder or of which 
he or she has knowledge shall be simi-
larly delivered to the Secretary, in-
cluding any such notice of sale under 
tax or other superior lien or any judi-
cial sale. 

(c) The procedure prescribed in para-
graphs (a) and (b) of this section shall 
not be applicable in any proceeding to 
which the Secretary is a party, after 
the Secretary’s appearance shall have 
been entered therein by a duly author-
ized attorney. 

(d) In any legal or equitable pro-
ceeding (including probate and bank-
ruptcy proceedings) to which the Sec-
retary is a party, original process and 
any other process prior to appearance, 
proper to be served on the Secretary, 
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shall be delivered to the loan guaranty 
officer of the office of the Department 
of Veterans Affairs having jurisdiction 
of the area in which the court is situ-
ated. Within the time required by ap-
plicable law, or rule of court, the Sec-
retary will cause appropriate special or 
general appearance to be entered in the 
cause by the Secretary’s authorized at-
torney. 

(e) After appearance of the Secretary 
by attorney, all process and notice oth-
erwise proper to serve on the Secretary 
before or after judgment, if served on 
the Secretary’s attorney of record shall 
have the same effect as if the Sec-
retary were personally served within 
the jurisdiction of the court. 

(f) If following a default the holder 
does not begin appropriate action with-
in 30 days after requested in writing by 
the Secretary to do so, or does not 
prosecute such action with reasonable 
diligence, the Secretary shall have the 
option to intervene in, or begin and 
prosecute to completion any action or 
proceeding, in the Secretary’s name or 
in the name of the holder, which the 
Secretary deems necessary or appro-
priate, and may fix a date beyond 
which no further charges may be in-
cluded in the computation of the guar-
anty claim. The Secretary shall pay, in 
advance if necessary, any court costs 
or other expenses incurred by the Sec-
retary, or properly taxed against the 
Secretary, in any such action to which 
the Secretary is a party, but may 
charge the same, and also a reasonable 
amount for legal services, against the 
guaranteed indebtedness, or the pro-
ceeds of the sale of the security to the 
same extent as the holder (see § 36.4276), 
or otherwise collect from the holder 
any such expenses incurred by the Sec-
retary because of the neglect or failure 
of the holder to take or complete prop-
er action. The rights and remedies 
herein reserved are without prejudice 
to any other rights, remedies, or de-
fenses, in law or in equity, available to 
the Secretary. 

(g) The holder, no later than 10 days 
after it has repossessed a property, 
must advise the Secretary of such re-
possession. The holder shall proceed 
thereafter, within a reasonable time 
after repossession, to terminate the 
debtors’ rights in the property. If it is 

a legal requirement or if the Secretary 
requires that the debtors’ rights be ter-
minated by public sale, the holder shall 
follow the procedures set forth in para-
graph (b) of this section. Otherwise, the 
holder shall proceed in the manner set 
forth in § 36.4283(f). 

[36 FR 1253, Jan. 27, 1971, as amended at 47 
FR 12965, Mar. 26, 1982; 53 FR 34296, Sept. 6, 
1988]

§ 36.4283 Foreclosure or repossession. 

(a) Upon receipt by the Secretary of 
notice of a judicial or statutory sale, or 
other public sale under power of sale 
contained in the loan instruments, to 
liquidate any security for a guaranteed 
loan, the Secretary may specify in ad-
vance of such sale the minimum 
amount which shall be credited to the 
indebtedness of the borrower on ac-
count of the value of the security to be 
sold, subject to the provisions of para-
graphs (a)(1), (2), (3), and (4) of this sec-
tion: 

(1) If a minimum amount has been 
specified in relation to a sale of the 
property and the holder is the success-
ful bidder at the sale for an amount not 
in excess of such specified amount the 
holder shall dispose of the property in 
the manner set forth in paragraph (f) 
and the amount realized from the re-
sale of the property shall govern in the 
final accounting for determining the 
rights and liabilities of the holder and 
the Secretary. 

(2) If a minimum amount has been 
specified by the Secretary and: 

(i) A third party is the successful bid-
der at the sale for an amount equal to 
or in excess of that specified, the hold-
er shall credit to the indebtedness the 
net proceeds of the sale. 

(ii) A third party is the successful 
bidder at the sale for an amount less 
than that specified, the holder shall 
credit to the indebtedness the amount 
specified less expenses allowable under 
§ 36.4276. 

(iii) The holder is the successful bid-
der at the sale for an amount in excess 
of the specified amount the indebted-
ness shall be credited with the net pro-
ceeds of the sale or an amount estab-
lished in accordance with paragraph (f) 
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of this section, whichever is the great-
er, unless the bid in excess of the speci-
fied amount was made pursuant to 
paragraph (d) of this section. 

(3) If a minimum amount has not 
been specified by the Secretary under 
paragraph (a)(1) or (2) of this section, 
and the Secretary advised the holder 
that it did not intend to specify an 
amount, and the property is purchased 
at the sale by a third party, the holder 
shall credit against the indebtedness 
the net proceeds of the sale except as 
provided in paragraph (d) of this sec-
tion. However, if the property is pur-
chased at the sale by the holder, the in-
debtedness will be credited with the 
net proceeds of the sale or an amount 
established in accordance with para-
graph (f) of this section, whichever is 
greater. 

(4) The holder shall notify the Sec-
retary of the results of the sale within 
10 days after the sale is completed. 

(b) In the event that any real prop-
erty which is security for a guaranteed 
loan is to be acquired by a holder in a 
manner other than as provided in para-
graph (a) or (c) of this section (e.g., by 
strict foreclosure or by the termi-
nation without a public sale of the pur-
chaser’s interest in a land sale con-
tract), the holder shall notify the Sec-
retary of the acquisition within 15 days 
thereafter and account to the Sec-
retary for the proceeds of the liquida-
tion of the security in accordance with 
paragraph (f) of this section. 

(c) When a debtor proposes to convey 
or transfer any property to a holder to 
avoid foreclosure or other judicial, con-
tractual, or statutory disposition of 
the obligation or of the security, the 
consent of the Secretary to the terms 
of such proposal shall be obtained in 
advance of such conveyance or trans-
fer. If the Secretary consents thereto, 
the holder may acquire the property 
and account to the Secretary for the 
proceeds of the liquidation of the secu-
rity in accordance with paragraph (f) of 
this section. 

(d) If a minimum bid is required 
under applicable State law, or decree of 
foreclosure or order of sale, or other 
lawful order or decree, the holder may 
bid an amount not exceeding such 
amount legally required. If an amount 
has been specified by the Secretary and 

the holder is the successful bidder for 
an amount not exceeding the amount 
legally required, such specified amount 
shall govern for the purpose of this sec-
tion. 

(e) If the Secretary has specified an 
amount as provided in this section, and 
the holder learns of any material dam-
age to the property occurring prior to 
the foreclosure sale or to the accept-
ance of a deed in lieu of foreclosure or 
prior to any other event to which such 
specified amount is applicable, the 
holder shall promptly advise the Sec-
retary of such damage. Also, if the 
holder acquires or repossesses the prop-
erty and the holder learns of any mate-
rial damage to it, the holder shall 
promptly advise the Secretary of such 
damage. 

(f) When the security for a guaran-
teed loan is acquired by the holder 
through foreclosure or otherwise, the 
holder shall resell the property within 
a reasonable time and may thereafter 
submit its claim under the guaranty. 
The Secretary, upon receipt of a notice 
of acquisition, shall determine the cur-
rent reasonable value of the property 
and advise the holder of the minimum 
selling price that will be acceptable in 
any accounting with the Secretary 
upon liquidation of the security. 

(1) If the holder resells the property 
for an amount at least equal to the 
minimum selling price, it shall credit 
the indebtedness with the proceeds of 
the sale. 

(2) If the holder is unable to resell 
the property for an amount at least 
equal to the minimum selling price 
after exposure to the market for a rea-
sonable period of time, the holder may 
submit to the Secretary a written ad-
vice setting forth the price, terms, con-
ditions and expenses of any offer re-
ceived. The Secretary shall thereupon: 

(i) Assent to the resale of the prop-
erty upon the terms of such offer, in 
which event the holder will credit the 
indebtedness with the proceeds of the 
sale, or 

(ii) Review the minimum selling 
price previously established and, if ap-
propriate, provide the holder with a re-
duced minimum selling price at which 
the property shall be further exposed 
to the market. 
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(3) If the holder resells the property 
and finances the sale under the terms 
of a new security agreement and note, 
the Secretary may, pursuant to para-
graph (f)(3)(iv) of this section, agree to 
indemnify the holder against loss on 
the new loan. 

(i) The Secretary’s maximum liabil-
ity under the indemnity agreement 
shall be the percentage of the loan 
originally guaranteed applied to the in-
debtedness as of the date of claim com-
putation as set forth in § 36.4284(a), or 
the amount originally guaranteed, or 
the amount of the Secretary’s liability 
under a preexisting indemnity agree-
ment, whichever is less. 

(ii) In the event the proceeds of sale 
are less than the total indebtedness, 
the Secretary may pay a partial claim 
for the difference between the indebt-
edness and the proceeds of sale and 
thereafter agree to indemnify the hold-
er for the amount of the maximum li-
ability as of the date of claim com-
putation, less the amount of claim 
paid. 

(iii) Subject to the limitation that 
the total amount payable under an in-
demnity agreement shall in no event 
exceed the Secretary’s maximum li-
ability, the remaining liability will be 
continued as a percentage of the new 
loan amount increasing or decreasing 
pro rata with any increase or decrease 
in the balance of the loan obligation. 

(iv) The Secretary shall execute an 
indemnity agreement evidencing the 
amount and terms of the indemnity li-
ability, provided: 

(A) The Secretary has determined 
that resale of the security under an in-
demnity agreement is in the best inter-
est of the Government, and the holder 
has obtained the prior approval of the 
Secretary; 

(B) The terms of repayment of the 
proposed loan bear a proper relation-
ship to the borrower’s present and an-
ticipated income and expenses, and the 
borrower is a satisfactory credit risk; 

(C) The borrower executes an agree-
ment establishing liability to the Sec-
retary for the amount of any claim 
paid under the indemnity agreement; 

(D) The term of the proposed loan 
does not exceed the maximum term al-
lowable under § 36.4204(c)(4); 

(E) The interest rate charged the bor-
rower does not exceed the maximum 
rate allowable under § 36.4212 as of the 
date of closing pursuant to the indem-
nity agreement; 

(F) The holder agrees to comply with 
VA manufactured home regulations as 
if the original loan had not been termi-
nated.

(Authority: 38 U.S.C. 3712(g))

(4) If the holder has not resold the 
property, it may elect to submit its 
claim under Loan Guaranty within 60 
days of the date of the Secretary’s 
written advice of the minimum selling 
price. 

(i) For purposes of computation of a 
claim submitted pursuant to this para-
graph, and subject to the limitation 
that the maximum amount of claim 
payable shall in no event exceed the 
amount originally guaranteed, the 
amount payable on a claim for the 
guaranty shall be the percentage of the 
loan originally guaranteed applied to 
the indebtedness computed as of the 
date the holder acquired the security. 
Further: 

(A) The minimum selling price deter-
mined by the Secretary and provided to 
the holder shall be credited to the in-
debtedness as proceeds of sale; or 

(B) If no minimum selling price is 
provided then the current reasonable 
value of the property as determined by 
the Secretary and provided to the hold-
er shall be credited to the indebtedness 
as proceeds of sale; and 

The amount payable on the claim 
shall in no event exceed the remaining 
balance of the indebtedness. 

(ii) Allowable post-acquisition ex-
penditures or costs paid by the holder 
which may be included in the account-
ing with the Secretary are limited to 
those specified in § 36.4276(c).

(g) If at the end of 6 months from the 
date of acquisition the holder has been 
unable to resell the property and no 
claim has been filed pursuant to para-
graph (f)(4) of this section, a claim may 
be submitted under the guaranty and 
the Secretary will pay to the holder 
upon submission of such claim: 
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(1) The difference between the ap-
praised value of the property as deter-
mined by the Secretary and the indebt-
edness including those costs allowable 
under § 36.4276 and the costs of repos-
sessing the manufactured home not to 
exceed $100, plus any accrued and un-
paid interest to the applicable cutoff 
date as set forth in § 36.4284(a) at the 
maximum rate allowable. For loans 
guaranteed prior to May 8, 1984, the 
Secretary will also pay accrued inter-
est at a rate of 6 percent from such cut-
off date to the date of claim but not to 
exceed 60 days. For loans guaranteed 
on or after May 8, 1984, the Secretary 
will pay accrued interest at a rate 4.75 
percent below the contract interest 
rate from such cutoff date to the date 
of claim but not to exceed 90 days.

(Authority: 38 U.S.C. 3712(g))

(2) The amount of the guaranty pay-
able on the total outstanding indebted-
ness as of the applicable cutoff date set 
forth in § 36.4284(a), whichever is less. 

(h) If the property securing the guar-
anteed loan is acquired by a holder pur-
suant to paragraph (a), (b) or (c) of this 
section, or § 36.4282(g), the following 
provisions shall apply: 

(1) The holder’s notice to the Sec-
retary after acquisition shall state the 
amount of the successful bid at public 
sale, or in the event of a repossession 
or a voluntary conveyance, the date of 
acquisition. 

(2) The holder’s notice after acquisi-
tion shall also provide complete occu-
pancy data. Except with the prior ap-
proval of the Secretary the holder shall 
not rent the property to a new tenant 
nor extend the terms of an existing 
tenancy on other than a month-to-
month basis. 

(3) Except with the prior approval of 
the Secretary, any taxes or special as-
sessments which constitute prior liens 
due and payable after acquisition of 
the property by the holder shall be paid 
by the holder sufficiently in advance of 
the payment due dates to avoid pen-
alties and to take advantage of any dis-
counts. The holder also may include in 
its accounting with the Secretary any 
expenditures for repairs made that 
were reasonably necessary to properly 
maintain or refurbish the security 
property, not to exceed $400. Expendi-

tures in excess of $400 shall not be 
made without the prior approval of the 
Secretary. 

(4) As between the holder and the 
Secretary, the holder shall be respon-
sible for any loss due to damage to or 
destruction of the property, ordinary 
wear and tear excepted, from the date 
of repossession or acquisition by the 
holder to the date the property has 
been liquidated. 

(5) The holder shall include as credits 
in its accounting with the Secretary 
all rentals and other income collected 
from the property and insurance pro-
ceeds or refunds subsequent to the date 
of acquisition by the holder. 

(i) Definitions: (1) The terms date of 
sale or date of acquisition as used in this 
section are defined as the date of the 
event (e.g., date of repossession, date of 
sale confirmation when required under 
local practice, date of acceptance of 
deed in case of voluntary conveyance, 
etc.) which fixes the rights of the par-
ties in the property. 

(2) The term property or real property 
as used in this section shall include: 

(i) A leasehold estate therein which 
at the time of closing the loan was of 
not less duration than that prescribed 
by § 36.4253, and 

(ii) The rights derived by the holder 
through a foreclosure sale of real es-
tate whether or not such rights con-
stitute an estate in real property under 
local law. 

(j) A claim for the guaranty must in-
clude a cop(y)(ies) of a current credit 
report(s) on the debtor(s).

(Authority: 38 U.S.C. 3712)

(k) The provisions of this section 
shall not be in derogation of any rights 
which the Secretary may have under 
§ 36.4286. The Under Secretary for Bene-
fits, or the Director, Loan Guaranty 
Service, may authorize any deviation 
from the provisions of this section, 
within the limitations prescribed in 38 
U.S.C. chapter 37, which may be nec-
essary or desirable to accomplish the 
objectives of this section if such devi-
ation is made necessary by reason of 
any laws or practice in any State, Ter-
ritory, or the District of Columbia: 
Provided, That no such deviation shall 
impair the rights of any holder not 
consenting thereto with respect to 
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loans made or approved prior to the 
date the holder is notified of such ac-
tion.

(Information collection requirements con-
tained in paragraph (j) were approved by the 
Office of Management and Budget under con-
trol number 2900–0480) 

[36 FR 1253, Jan. 27, 1971, as amended at 47 
FR 12965, Mar. 26, 1982; 49 FR 22081, May 25, 
1984; 53 FR 34296, Sept. 6, 1988; 58 FR 37860, 
July 14, 1993; 61 FR 28058, June 4, 1996]

§ 36.4284 Computation of guaranty 
claims. 

(a) Subject to the limitation that the 
maximum amount payable shall in no 
event exceed the amount originally 
guaranteed, the amount payable on a 
claim for the guaranty shall be the per-
centage of the loan originally guaran-
teed applied to the indebtedness com-
puted as of the date of claim but not 
later than (1) the date of judgment or 
of decree of foreclosure; or (2) in non-
judicial foreclosures, the date of publi-
cation of the first notice of sale; or (3) 
in cases in which the security is repos-
sessed without a judgment, decree, or 
foreclosure, the date the holder repos-
sesses the security; or (4) if no security 
is available, the date of claim but not 
more than 6 months after the first 
uncured default. Deposits or other 
credits or setoffs including any 
escrowed or earmarked funds legally 
applicable to the indebtedness on the 
date of the claim computation shall be 
applied in reduction of the indebted-
ness upon which the claim is based. 

(b) Credits accruing from the pro-
ceeds of a sale or other disposition of 
the security shall be reported to the 
Secretary incident to such submission, 
and the amount payable on the claim 
shall in no event exceed the remaining 
balance of the indebtedness. 

(c) Any allowable expenditures or 
costs, paid by the holder, and any ac-
crued and unpaid interest to the appli-
cable cutoff date as set forth in para-
graph (a) of this section at the max-
imum rate allowable, may be deducted 
from the proceeds of the sale of the 
property, or may be included in the ac-
counting to the Secretary on such 
loan. For loans guaranteed prior to 
May 8, 1984, the holder may also either 
deduct from sales proceeds, or include 
in the accounting, accrued interest at a 

rate of 6 percent from such cutoff date 
to the date of resale or other liquida-
tion but not to exceed 60 days. For 
loans guaranteed on or after May 8, 
1984, the holder may also either deduct 
from sales proceeds, or include in the 
accounting, accrued interest at a rate 
4.75 percent below the contract interest 
rate from such cutoff date to the date 
of resale or other liquidation but not to 
exceed 90 days.

(Authority: 38 U.S.C. 3712(g))

(d) In computing the indebtedness for 
the purpose of filing a claim for pay-
ment of a guaranty, or in the event of 
a transfer of the loan under § 36.4281, or 
other accounting to the Secretary, the 
holder shall not be entitled to treat re-
payments theretofore made, as liq-
uidated damages, or rentals, or other-
wise than as payments on the indebted-
ness, notwithstanding any provision in 
the note, or mortgage, or otherwise, to 
the contrary. 

(e) Appropriate computation of the 
guaranty, proceeds of liquidation, and 
allowable costs for claims filed under 
§ 36.4283(f)(4) are specified in § 36.4276(c). 

[36 FR 1253, Jan. 27, 1971, as amended at 49 
FR 22082, May 25, 1984; 58 FR 37861, July 14, 
1993]

§ 36.4285 Subrogation and indemnity. 
(a) The Secretary shall be subrogated 

to the contract and the lien or other 
rights of the holder to the extent of 
any sum paid on a guaranty, which 
right shall be junior to the holder’s 
rights as against the debtor or the en-
cumbered property until the holder 
shall have received the full amount 
payable under the contract with the 
debtor except that where the holder 
has entered into a recourse and/or re-
purchase or indemnity agreement with 
a dealer or servicer or other entity and 
the Department of Veterans Affairs 
pays a claim under guaranty to the 
holder the Department of Veterans Af-
fairs will not be subrogated to any 
rights the holder may have under the 
recourse and/or repurchase or indem-
nity agreement. No partial or complete 
release by a creditor shall impair the 
rights of the Secretary with respect to 
the debtor’s obligation. 

(b) The holder, upon request, shall 
execute, acknowledge, and deliver an 
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appropriate instrument tendered the 
holder for that purpose, evidencing any 
payment received from the Secretary 
and the Secretary’s resulting right of 
subrogation. 

(c) The Secretary may cause the in-
strument required by paragraph (b) of 
this section to be filed for record in the 
Office of the Recorder of Deeds, or 
other appropriate office of the proper 
county, town, or State, in accordance 
with the applicable State law. 

(d) Any amounts paid by the Sec-
retary on account of the liabilities of 
any veteran guaranteed under the pro-
visions of 38 U.S.C. 3712 shall con-
stitute a debt owing to the United 
States by such veteran. 

(e) Whenever any veteran disposes of 
residential property securing a guaran-
teed loan obtained under 38 U.S.C. 3712, 
and for which the commitment to 
make the loan was made prior to 
March 1, 1988, the Secretary, upon ap-
plication made by such veteran, shall 
issue to the veteran a release relieving 
him or her of all further liability to the 
Secretary on account of such loan (in-
cluding liability for any loss resulting 
from any default of the transferee or 
any subsequent purchaser of such prop-
erty) if the Secretary has determined, 
after such investigation as the Sec-
retary may deem appropriate, that 
there has been compliance with the 
conditions prescribed in 38 U.S.C. 
3713(a). The assumption of full liability 
for repayment of the loan by the trans-
feree of the property must be evidenced 
by an agreement in writing in such 
form as the Secretary may require. Re-
lease of the veteran from liability to 
the Secretary will not impair or other-
wise affect the Secretary’s guaranty on 
the loan, or the liability of the veteran 
to the holder. Any release of liability 
granted to a veteran by the Secretary 
shall inure to the spouse of such vet-
eran. The release of the veteran from 
liability to the Secretary will con-
stitute the Secretary’s prior approval 
to a release of the veteran from liabil-
ity on the loan by the holder thereof. 
This release will not result in the vet-
eran being entitled to further loan ben-
efits unless the requirements of 
§ 36.4203 are met.

(Authority: 38 U.S.C. 3713, 3714)

(f) If, on or after July 1, 1972, any vet-
eran disposes of residential property 
securing a guaranteed loan obtained by 
him or her under 38 U.S.C. 3712, with-
out securing a release from liability 
with respect to such loan under 38 
U.S.C. 3713(a) and a default subse-
quently occurs which results in liabil-
ity of the veteran to the Secretary on 
account of the loan, the Secretary may 
relieve the veteran of such liability if 
the Secretary determines that: 

(1) A transferee either immediate or 
remote is legally liable to the Sec-
retary for the debt of the original vet-
eran-borrower established after the ter-
mination of the loan, and 

(2) The original loan was current at 
the time such transferee acquired the 
property, and 

(3) The transferee who is liable to the 
Secretary is found to have been a satis-
factory credit risk at the time he or 
she acquired the property.

(Authority: 38 U.S.C. 3713(b))

(g) If a veteran or any other person 
disposes of residential property secur-
ing a guaranteed or insured loan for 
which a commitment was made on or 
after March 1, 1988, and the veteran or 
other person notifies the loan holder in 
writing before disposing of the prop-
erty, the veteran or other person shall 
be relieved of all further liability to 
the Secretary with respect to the loan 
(including liability for any loss result-
ing from any default of the purchaser 
or any subsequent owner of the prop-
erty) and the application for assump-
tion shall be approved if the holder de-
termines that: 

(1) The proposed purchaser is credit-
worthy; 

(2) The proposed purchaser is con-
tractually obligated to assume the loan 
and the liability to indemnify the De-
partment of Veterans Affairs for the 
amount of any claim paid under the 
guaranty as a result of a default on the 
loan, or has already done so; and, 

(3) The payments on the loan are cur-
rent. 

Should these requirements be satisfied, 
the holder may also release the selling 
veteran or other person from liability 
on the loan. This does not apply if the 
approval for the assumption is granted 
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upon special appeal to avoid immediate 
foreclosure.

(Authority: 38 U.S.C. 3713, 3714) 

[36 FR 1253, Jan. 27, 1971, as amended at 36 
FR 13032, July 13, 1971; 44 FR 16015, Mar. 16, 
1979; 55 FR 37474, Sept. 12, 1990]

§ 36.4286 Partial or total loss of guar-
anty. 

(a) There shall be no guaranty liabil-
ity on the part of the Secretary in re-
spect to any loan as to which a signa-
ture to the note, the mortgage or other 
security instrument is a forgery. Ex-
cept as to a holder who acquired the 
loan instrument before maturity, for 
value, and without notice, and who has 
not directly or by agent participated in 
the fraud, or in the misrepresentation 
hereinafter specified, any willful and 
material misrepresentation or fraud by 
the lender, or by a holder, or the agent 
of either, in procuring the guaranty 
shall relieve the Secretary of liability, 
or shall constitute a defense against li-
ability on account of the guaranty of 
the loan in respect to which the willful 
misrepresentation, or the fraud, is 
practiced: Provided, That if a misrepre-
sentation, although material, is not 
made willfully, or with fraudulent in-
tent, it shall have only the con-
sequences prescribed in paragraphs (b) 
and (c) of this section. 

(b) In taking security required by 38 
U.S.C. 3712 and the § 36.4200 series, a 
holder shall obtain the required lien on 
real property the title to which is such 
as to be acceptable to prudent lending 
institutions, informed buyers, title 
companies, and attorneys, generally in 
the community in which the property 
is situated: Provided, That a title will 
not be unacceptable by reason of any of 
the limitations on the quantum or 
quality of the property or title stated 
in § 36.4253. If such holder fails in this 
respect or fails to comply with any of 
the requirements of 38 U.S.C. 3712 and 
the § 36.4200 series with respect to: 

(1) Obtaining and retaining a lien of 
the dignity prescribed on all property 
upon which a lien is required by 38 
U.S.C. 3712 or the § 36.4200 series, 

(2) Inclusion of power to substitute 
trustees, 

(3) The procurement and mainte-
nance of insurance coverage, 

(4) Advice to Secretary as to default, 
(5) Notice of intention to begin ac-

tion, 
(6) Notice to the Secretary in any 

suit or action, or notice of sale, 
(7) The release, conveyance, substi-

tution, or exchange of security, 
(8) Lack of legal capacity of a party 

to the transaction incident to which 
the guaranty is granted, 

(9) Failure of the lender to see that 
any escrowed or earmarked account is 
expended in accordance with the agree-
ment, 

(10) The taking into consideration of 
limitations upon the quantum or qual-
ity of the estate or property, 

(11) Any other requirement of 38 
U.S.C. 3712 or the § 36.4200 series which 
does not by the terms of said section or 
regulations result in relieving the Sec-
retary of all liability with respect to 
the loan, 
no claim on the guaranty shall be paid 
on account of the loan with respect to 
which such failure occurred, or in re-
spect to which an unwillful misrepre-
sentation occurred, until the amount 
by which the ultimate liability of the 
Secretary would thereby be increased 
has been ascertained. The burden of 
proof shall be upon the holder to estab-
lish that no increase of ultimate liabil-
ity is attributable to such failure or 
misrepresentation. The amount of in-
creased liability of the Secretary shall 
be offset by deduction from the amount 
of the guaranty otherwise payable, or 
if consequent upon loss of security 
shall be offset by crediting to the in-
debtedness the amount of the impair-
ment as proceeds of the sale of security 
in the final accounting to the Sec-
retary. To the extent the loss resultant 
from the failure of misrepresentation 
prejudices the Secretary’s right of sub-
rogation acceptance by the holder of 
the guaranty payment shall subordi-
nate the holder’s right to those of the 
Secretary. 

(c) If after the payment of a guar-
anty, or after a loan is transferred pur-
suant to § 36.4281, the fraud, misrepre-
sentation, or failure to comply with 
the regulations concerning guaranty of 
loans to veterans as provided in this 
section is discovered and the Secretary 
determines that an increased loss to 
the Government resulted therefrom, 
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the transferee or person to whom such 
payment was made shall be liable to 
the Secretary for the amount of the 
loss caused by such misrepresentation 
or failure.

§ 36.4287 Substitution of trustees. 

In jurisdictions in which valid, any 
deed of trust or mortgage securing a 
guaranteed loan, if it names trustees or 
confers a power of sale otherwise, shall 
contain a provision empowering any 
holder of the indebtedness to appoint 
substitute trustees or other person 
with such power to sell, who shall suc-
ceed to all the rights, powers, and du-
ties of the trustees, or other person, 
originally designated.

GUARANTY OR INSURANCE OF LOANS TO 
VETERANS

AUTHORITY: Sections 36.4300 through 36.4375 
issued under 38 U.S.C. 101, 501, 3701–3704, 3710, 
3712–3714, 3720, 3729, 3732, unless otherwise 
noted.

NOTE: Those requirements, conditions, or 
limitations which are expressly set forth in 
38 U.S.C. chapter 37 are not restated in these 
regulations and must be taken into consider-
ation in conjunction with §§ 36.4300 to 36.4393 
of this part, inclusive.

[53 FR 1350, Jan. 19, 1988]

§ 36.4300 Applicability of §§ 36.4300 to 
36.4393, inclusive. 

(a) Sections 36.4300 to 36.4393 of this 
part, inclusive, shall be applicable to 
each loan entitled to an automatic 
guaranty, or otherwise guaranteed or 
insured, on or after the date of publica-
tion in the FEDERAL REGISTER, and 
shall be applicable to such loans pre-
viously guaranteed or insured to the 
extent that no legal rights vested 
under the regulations are impaired. 

(b) Title 38 U.S.C., chapter 37, is a 
continuation and restatement of the 
provisions of Title III of the Service-
men’s Readjustment Act of 1944, and 
may be considered an amendment to 
such Title III. References to the sec-
tions or chapters of title 38 U.S.C., 
shall, where applicable, be deemed to 
refer to the prior corresponding provi-
sions of the law.

(Authority: 38 U.S.C. 501, 3703(c), 3712(g)) 

[53 FR 1350, Jan. 19, 1988]

§ 36.4301 Definitions. 
Whenever used in 38 U.S.C. chapter 37 

or §§ 36.4300 to 36.4375 of this part, inclu-
sive, and §§ 36.4390 through 36.4393 of 
this part, unless the context otherwise 
requires, the terms defined in this sec-
tion shall have the following meaning: 

A period of more than 180 days. For the 
purposes of sections 3707 and 
3702(a)(2)(C) of title 38 U.S.C., the term 
a period of more than 180 days shall 
mean 181 or more calendar days of con-
tinuous active duty. 

Acquisition and improvement loan. A 
loan to purchase an existing property 
which includes additional funds for the 
purpose of installing energy conserva-
tion improvements or making other al-
terations, improvements, or repairs.

(Authority: 38 U.S.C. 3703(c)(1), 3710(a) (1), (4), 
and (7))

Alterations. Any structural changes 
or additions to existing improved real-
ty. 

Automatic lender. A lender that may 
process a loan or assumption 1⁄4without 
submitting the credit package to the 
Department of Veterans Affairs for un-
derwriting review. Pursuant to 38 
U.S.C. 3702(d) there are two categories 
of lenders who may process loans auto-
matically: (1) Entities such as banks, 
savings and loan associations, and 
mortgage and loan companies that are 
subject to examination by an agency of 
the United States or any State and (2) 
lenders approved by the Department of 
Veterans Affairs pursuant to standards 
established by the Department of Vet-
erans Affairs.

(Authority: 38 U.S.C. 3702(d))

Condominium. Unless otherwise pro-
vided by State law, a condominium is a 
form of ownership where the buyer re-
ceives title to a three dimensional air 
space containing the individual living 
unit together with an undivided inter-
est or share in the ownership of com-
mon elements. 

Cost means the entire consideration 
paid or payable for or on account of the 
application of materials and labor to 
tangible property. 

Credit package. Any information, re-
ports or verifications used by a lender, 
holder or authorized servicing agent to 
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