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purchase a lot, in States in which man-
ufactured homes, when permanently af-
fixed to a lot, are considered real prop-
erty, and loans to purchase one-family 
residential units in condominium hous-
ing developments or projects within 
the purview of 38 U.S.C. 3710(a)(6) and 
§§ 36.4356 through 36.4360a shall also be 
considered real estate loans. 

Reasonable value means that figure 
which represents the amount a rep-
utable and qualified appraiser, unaf-
fected by personal interest, bias, or 
prejudice, would recommend to a pro-
spective purchaser as a proper price or 
cost in the light of prevailing condi-
tions. 

Registered mail. The term registered 
mail wherever used in the regulations 
concerning guaranty or insurance of 
loans to veterans shall include cer-
tified mail. 

Repairs. Any alteration of existing 
improved realty or equipment which is 
necessary or advisable for protective, 
safety or restorative purposes. 

Repossession - repossessed means re-
covery or acquisition of such physical 
control of property (pursuant to the 
provisions of the security instrument 
or as otherwise provided by law) as to 
make further legal or other action un-
necessary in order to obtain actual pos-
session of the property or to dispose of 
the same by sale or otherwise. 

Residential property. (1) Any one-fam-
ily residential unit in a condominium 
housing development within the pur-
view of 38 U.S.C. 3710(a)(6) and §§ 36.4356 
through 36.4360a, (2) any manufactured 
home permanently affixed to a lot 
owned or being purchased by a veteran 
and considered to be real property 
under the laws of the State where it is 
located, and (3) any improved real 
property (other than a condominium 
housing development or a manufac-
tured home and/or lot) or leasehold es-
tate therein as limited by §§ 36.4300 to 
36.4393, inclusive, the primary use of 
which is for occupancy as a home, con-
sisting of not more than four family 
units, plus an added unit for each eligi-
ble veteran if more than one partici-
pates in the ownership thereof, or (4) 
any land to be purchased out of the 
proceeds of a loan for the construction 

of a dwelling, and on which such dwell-
ing is to be erected.

(Authority: 38 U.S.C. 3710(f)(2) and (3))

Secretary. The Secretary of Veterans 
Affairs, or any employee of the Depart-
ment of Veterans Affairs authorized to 
act in the Secretary’s stead. 

Servicing agent. An agent designated 
by the loan holder as the entity to col-
lect installments on the loan and/or 
perform other functions as necessary 
to protect the interests of the holder.

(Authority: 38 U.S.C. 3714)

Specified amount. A sum, equal to the 
lesser of the net value of real property 
or the total indebtedness secured 
thereby, which the Secretary des-
ignates as the minimum amount to be 
credited to the indebtedness incident 
to a liquidation sale.

(Authority: 38 U.S.C. 3732)

Unguaranteed portion of the indebted-
ness. The indebtedness computed as of 
the applicable date of under paragraph 
(f) of § 36.4319 or § 36.4321 of this part 
minus the amount of the guaranty pay-
able as of such date.

(Authority: 38 U.S.C. 3732) 

(Authority: 38 U.S.C. 501, 3703(c)(1)) 

[24 FR 2651, Apr. 7, 1959]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 36.4301, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

GENERAL PROVISIONS

§ 36.4302 Computation of guaranties or 
insurance credits. 

(a) With respect to a loan to a vet-
eran guaranteed under 38 U.S.C. 3710 
the guaranty shall not exceed the less-
er of the dollar amount of entitlement 
available to the veteran or 

(1) 50 percent of the original principal 
loan amount where the loan amount is 
not more than $45,000; or 

(2) $22,500 where the original prin-
cipal loan exceeds $45,000, but is not 
more than $56,250; or 

(3) Except as provided in subpara-
graph (4), the lesser of $36,000 or 40 per-
cent of the original principal loan 
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amount where the loan amount exceeds 
$56,250; or 

(4) The lesser of $60,000 or 25 percent 
of the original principal loan amount 
where the loan amount exceeds $144,000 
and the loan is for the purchase or con-
struction of a home or the purchase of 
a condominium unit.

(Authority: 38 U.S.C. 3703(a))

(b) With respect to an interest rate 
reduction refinancing loan guaranteed 
under 38 U.S.C. 3710(a)(8), (a)(9)(B)(i), or 
(a)(11), the dollar amount of guaranty 
may not exceed the greater of the 
original guaranty amount of the loan 
being refinanced, or 25 percent of the 
refinancing loan amount.

(Authority: 38 U.S.C. 3703, 3710)

(c) With respect to a loan for an en-
ergy efficient mortgage guaranteed 
under 38 U.S.C. 3710(d), the amount of 
the guaranty shall be in the same pro-
portion as would have been provided if 
the energy efficient improvements 
were not added to the loan amount, 
and there shall be no additional charge 
to the veteran’s entitlement as a result 
of the increased guaranty amount.

(Authority: 38 U.S.C. 3703, 3710)

(d) An amount equal to 15 percent of 
the original principal amount of each 
insured loan shall be credited to the in-
surance account of the lender and shall 
be charged against the guaranty enti-
tlement of the borrower: Provided, That 
no loan may be insured unless the bor-
rower has sufficient entitlement re-
maining to permit such credit. 

(e) Subject to the provisions of 
§ 36.4303(g), the following formulas shall 
govern the computation of the amount 
of the guaranty or insurance entitle-
ment which remains available to an el-
igible veteran after prior use of entitle-
ment: 

(1) If a veteran previously secured a 
nonrealty (business) loan, the amount 
of nonrealty entitlement used is dou-
bled and subtracted from $36,000. The 
sum remaining is the amount of avail-
able entitlement for use, except that: 

(i) Entitlement may be increased by 
up to $24,000 if the loan amount exceeds 
$144,000 and the loan is for purchase or 

construction of a home or purchase of 
a condominium; and 

(ii) Entitlement for manufactured 
home loans that are to be guaranteed 
under 38 U.S.C. 3712 may not exceed 
$20,000. 

(2) If a veteran previously secured a 
realty (home) loan, the amount of real-
ty (home) loan entitlement used is sub-
tracted from $36,000. The sum remain-
ing is the amount of available entitle-
ment for use, except that: 

(i) Entitlement may be increased by 
up to $24,000 if the loan amount exceeds 
$144,000 and the loan is for purchase or 
construction of a home or purchase of 
a condominium: and 

(ii) Entitlement for manufactured 
home loans that are to be guaranteed 
under 38 U.S.C. 3712 may not exceed 
$20,000. 

(3) If a veteran previously secured a 
manufactured home loan under 38 
U.S.C. 3712, the amount of entitlement 
used for that loan is subtracted from 
$36,000. The sum remaining is the 
amount of available entitlement for 
home loans and the sum remaining 
may be increased by up to $24,000 if the 
loan amount exceeds $144,000 and the 
loan is for purchase or construction of 
a home or purchase of a condominium. 
To determine the amount of entitle-
ment available for manufactured home 
loans processed under 38 U.S.C. 3712, 
the amount of entitlement previously 
used for that purpose is subtracted 
from $20,000. The sum remaining is the 
amount of available entitlement for 
use for manufactured home loan pur-
poses under 38 U.S.C. 3712.

(Authority: 38 U.S.C. 3703)

(f) For the purpose of computing the 
remaining guaranty or insurance ben-
efit to which a veteran is entitled, 
loans guaranteed prior to the effective 
date of §§ 36.4300 to 36.4393, inclusive, 
shall be taken into consideration as if 
made subsequent thereto. 

(g) A loan eligible for insurance may 
be either guaranteed or insured at the 
option of the borrower and the lender: 
Provided, That if the Secretary is not 
advised of the exercise of such option 
at the time the loan is reported pursu-
ant to § 36.4303 such loan will not be eli-
gible for insurance. 
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(h) A guaranty is reduced or in-
creased pro rata with any deduction or 
increase in the amount of the guaran-
teed indebtedness, but in no event will 
the amount payable on a guaranty or 
the percentage of the indebtedness cor-
responding to that of the original guar-
anty whichever is less. However, on a 
graduated payment mortgage loan, the 
percentage of guaranty applicable to 
the original loan amount pursuant to 
paragraph (a) of this section shall 
apply to the loan indebtedness to the 
extent scheduled deferred interest is 
added to principal during the gradua-
tion period without regard to the origi-
nal maximum dollar amount of guar-
anty.

(Authority: 38 U.S.C. 3703(b) and (d))

(i) The amount of any guaranty or 
the amount credited to a lender’s in-
surance account in relation to any in-
sured loan shall be charged against the 
original or remainder of the guaranty 
benefit of the borrower. Complete or 
partial liquidation, by payment or oth-
erwise, of the veteran’s guaranteed or 
insured indebtedness does not increase 
the remainder of the guaranty benefit, 
if any, otherwise available to the vet-
eran. When the maximum amount of 
guaranty or insurance legally available 
to a veteran shall have been granted, 
no further guaranty or insurance is 
available to the veteran. 

(j) Notwithstanding the provisions of 
paragraph (g) of this section, the Sec-
retary may exclude the amount of 
guaranty or insurance entitlement 
used for any guaranteed or insured 
loan provided: 

(1) The property which served as se-
curity for the loan has been disposed of 
by the veteran, or has been destroyed 
by fire or other natural hazard; and 

(2)(i) The loan has been repaid in full 
or the Secretary has been released 
from liability as to the loan, or if the 
Secretary has suffered a loss on said 
loan, such loss has been paid in full; or 

(ii) A veteran-transferee has agreed 
to assume the outstanding balance on 
the loan and consented to the use of his 
or her entitlement to the extent the 
entitlement of the veteran-transferor 
had been used originally; or 

(3) The loan has been repaid in full, 
and the loan for which the veteran 

seeks to use entitlement is secured by 
the same property which secured the 
fully repaid loan; or 

(4) In a case in which the veteran 
still owns the property purchased with 
a VA-guaranteed loan, the Secretary 
may, one time only, restore entitle-
ment used on that loan if: 

(i) the loan has been repaid in full or, 
if the Secretary has suffered a loss on 
the loan, the loss has been paid in full; 
or 

(ii) the Secretary has been released 
from liability as to the loan, and, if the 
Secretary has suffered a loss on the 
loan, the loss has been paid in full. 

(k) The Secretary may, in any case 
involving circumstances deemed appro-
priate, waive either or both of the re-
quirements set forth in paragraphs 
(j)(1) and (j)(2)(i) of this section.

(Authority: 38 U.S.C. 3702(b), 3710)

(l)(1) The amount of guaranty enti-
tlement, available and unused, of an el-
igible unmarried surviving spouse 
(whose eligibility does not result from 
his or her own service) is determinable 
in the same manner as in the case of 
any veteran, and any entitlement 
which the decedent (who was his or her 
spouse) used shall be disregarded. A 
certificate as to the eligibility of such 
surviving spouse, issued by the Sec-
retary, shall be a condition precedent 
to the guaranty or insurance of any 
loan made to a surviving spouse in 
such capacity.

(Authority: 38 U.S.C. 3701(a))

(2) An unmarried surviving spouse 
who was a co-obligor under an existing 
VA guaranteed, insured or direct loan 
shall be considered to be a veteran eli-
gible for an interest rate reduction re-
financing loan pursuant to 38 U.S.C. 
3710(a)(8) or (9)(B)(i).

(Authority: 38 U.S.C. 3710(e)(3)) 

(Authority: 38 U.S.C. 501, 3703(c)(1)) 

[13 FR 7274, Nov. 27, 1948, as amended at 35 
FR 17179, Nov. 7, 1970; 40 FR 34589, Aug. 18, 
1975; 46 FR 43672, Aug. 31, 1981; 47 FR 15139, 
Apr. 8, 1982; 49 FR 28243, July 11, 1984; 50 FR 
3334, Jan. 24, 1985; 55 FR 40655, Oct. 4, 1990; 60 
FR 38259, July 26, 1995; 68 FR 6627, Feb. 10, 
2003]
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§ 36.4303 Reporting requirements. 
(a) With respect to loans automati-

cally guaranteed under 38 U.S.C. 
3703(a)(1), evidence of the guaranty will 
be issuable to a lender of a class de-
scribed under 38 U.S.C. 3702(d) if the 
loan is reported to the Secretary with-
in 60 days following full disbursement 
and upon the certification of the lender 
that: 

(1) No default exists thereunder that 
has continued for more than 30 days; 

(2) Except for acquisition and im-
provement loans as defined in § 36.4301, 
any construction, repairs, alterations, 
or improvements effected subsequent 
to the appraisal of reasonable value, 
and paid for out of the proceeds of the 
loan, which have not been inspected 
and approved upon completion by a 
compliance inspector designated by the 
Secretary, have been completed prop-
erly in full accordance with the plans 
and specifications upon which the 
original appraisal was based; and any 
deviations or changes of identity in 
said property have been approved as re-
quired in § 36.4304 concerning guaranty 
or insurance of loans to veterans; 

(3) The loan conforms otherwise with 
the applicable provisions of 38 U.S.C. 
Chapter 37 and of the regulations con-
cerning guaranty or insurance of loans 
to veterans.

(Authority: 38 U.S.C. 3703(c)(1))

(b) Loans made pursuant to 38 U.S.C. 
3703(a), although not entitled to auto-
matic insurance thereunder, may, 
when made by a lender of a class de-
scribed in 38 U.S.C. 3702(d)(1), be re-
ported for issuance of an insurance 
credit.

(Authority: 38 U.S.C. 3702(d), 3703(a)(2))

(c) Each loan proposed to be made to 
an eligible veteran by a lender not 
within a class described in 38 U.S.C. 
3702(d) shall be submitted to the Sec-
retary for approval prior to closing. 
Lenders described in 38 U.S.C. 3702(d) 
shall have the optional right to submit 
any loan for such prior approval. The 
Secretary, upon determining any loan 
so submitted to be eligible for a guar-
anty, or for insurance, will issue a cer-
tificate of commitment with respect 
thereto. 

(d) A certificate of commitment shall 
entitle the holder to the issuance of 
the evidence of guaranty or insurance 
upon the ultimate actual payment of 
the full proceeds of the loan for the 
purposes described in the original re-
port and upon the submission within 60 
days thereafter of a supplemental re-
port showing that fact and: 

(1) The identity of any property pur-
chased therewith, 

(2) That all property purchased or ac-
quired with the proceeds of the loan 
has been encumbered as required by 
the regulations concerning guaranty or 
insurance of loans to veterans, 

(3) Except for acquisition and im-
provement loans as defined in 
§ 36.4301(c), any construction, repairs, 
alterations, or improvements paid for 
out of the proceeds of the loan, which 
have not been inspected and approved 
subsequent to completion by a compli-
ance inspector designated by the Sec-
retary, have been completed properly 
in full accordance with the plans and 
specifications upon which the original 
appraisal was based; and that any devi-
ations or changes of identity in said 
property have been approved as re-
quired by § 36.4304, and 

(4) That the loan conforms otherwise 
with the applicable provisions of 38 
U.S.C. Chapter 37 and the regulations 
concerning guaranty or insurance of 
loans to veterans.

(Authority: 38 U.S.C. 3703(c)(1))

(e) Upon the failure of the lender to 
report in accordance with the provi-
sions of paragraph (d) of this section, 
the certificate of commitment shall 
have no further effect, or the amount 
of guaranty or insurance shall be re-
duced pro rata, as may be appropriate 
under the facts of the case: Provided, 
nevertheless, that if the loan otherwise 
meets the requirements of this section, 
said certificate of commitment may be 
given effect by the Secretary, notwith-
standing the report is received after 
the date otherwise required. 

(f) For loans not reported within 60 
days, evidence of guaranty will be 
issued only if the loan report is accom-
panied by a statement signed by a cor-
porate officer of the lending institution 
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which explains why the loan was re-
ported late. The statement must iden-
tify the case or cases in issue and must 
set forth the specific reason or reasons 
why the loan was not submitted on 
time. Upon receipt of such a statement 
evidence of guaranty will be issued. A 
pattern of late reporting and the rea-
sons therefore will be considered by VA 
in taking action under § 36.4349. 

(g) Evidence of a guaranty will be 
issued by the Secretary by appropriate 
endorsement on the note or other in-
strument evidencing the obligation, or 
by a separate certificate at the option 
of the lender. Notice of credit to an in-
surance account will be given to the 
lender. Unused certificates of eligi-
bility issued prior to March 1, 1946, are 
void. No certificate of commitment 
shall be issued and no loan shall be 
guaranteed or insured unless the lend-
er, the veteran, and the loan are shown 
to be eligible. Evidence of guaranty or 
insurance will not be issued on any 
loan for the purchase or construction 
of residential property unless the vet-
eran, or the veteran’s spouse in the 
case of a veteran who cannot occupy 
the property because of active duty 
status with the Armed Forces, certifies 
in such form as the Secretary shall pre-
scribe that the veteran, or spouse of 
the active duty veteran, intends to oc-
cupy the property as his or her home. 
Guaranty or insurance evidence will 
not be issued on any loan for the alter-
ation, improvement, or repair of any 
residential property or on a refinancing 
loan unless the veteran, or spouse of an 
active duty servicemember, certifies 
that he or she presently occupies the 
property as his or her home. An excep-
tion to this is if the home improvement 
or refinancing loan is for extensive 
changes to the property that will pre-
vent the veteran or the spouse of the 
active duty veteran from occupying the 
property while the work is being com-
pleted. In such a case the veteran or 
spouse of the active duty veteran must 
certify that he or she intends to occupy 
or reoccupy the property as his or her 
home upon completion of the substan-
tial improvements or repairs. All of the 
mentioned certifications must take 
place at the time of loan application 
and closing except in the case of loans 
automatically guaranteed, in which 

case veterans or, in the case of an ac-
tive duty veteran, the veterans’ spouse 
shall make the required certification 
only at the time the loan is closed.

(Authority: 38 U.S.C. 3704(c))

(h) Subject to compliance with the 
regulations concerning guaranty or in-
surance of loans to veterans, the cer-
tificate of guaranty or the evidence of 
insurance credit will be issuable within 
the available entitlement of the vet-
eran on the basis of the loan stated in 
the final loan report or certification of 
loan disbursement, except for refi-
nancing loans for interest rate reduc-
tions. The available entitlement of a 
veteran will be determined by the Sec-
retary as of the date of receipt of an 
application for guaranty or insurance 
of a loan or of a loan report. Such date 
of receipt shall be the date the applica-
tion or loan report is date-stamped 
into VA. Eligibility derived from the 
most recent period of service: 

(1) Shall cancel any unused entitle-
ment derived from any earlier period of 
service, and 

(2) Shall be reduced by the amount 
by which entitlement from service dur-
ing any earlier period has been used to 
obtain a direct, guaranteed, or insured 
loan. 

(i) On property which the veteran 
owns at the time of application, or 

(ii) As to which the Secretary has in-
curred actual liability or loss, unless in 
the event of loss or the incurrence and 
payment of such liability by the Sec-
retary, the resulting indebtedness of 
the veteran to the United States has 
been paid in full. Provided, That if the 
Secretary issues or has issued a certifi-
cate of commitment covering the loan 
described in the application for guar-
anty or insurance or in the loan report, 
the amount and percentage of guaranty 
or the amount of the insurance credit 
contemplated by the certificate of 
commitment shall not be subject to re-
duction if the loan has been or is closed 
on a date that is not later than the ex-
piration date of the certificate of com-
mitment, notwithstanding that the 
Secretary in the meantime and prior to 
the issuance of the evidence of guar-
anty or insurance shall have incurred 
actual liability or loss on a direct, 
guaranteed, or insured loan previously 
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obtained by the borrower. For the pur-
poses of this paragraph, the Secretary 
will be deemed to have incurred actual 
loss on a guaranteed or insured loan if 
the Secretary has paid a guaranty or 
insurance claim thereon and the vet-
eran’s resultant indebtedness to the 
Government has not been paid in full, 
and to have incurred actual liability on 
a guaranteed or insured loan if the Sec-
retary is in receipt of a claim on the 
guaranty or insurance or is in receipt 
of a notice of default. In the case of a 
direct loan, the Secretary will be 
deemed to have incurred an actual loss 
if the loan is in default. A loan, the 
proceeds of which are to be disbursed 
progressively or at intervals, will be 
deemed to have been closed for the pur-
poses of this paragraph if the loan has 
been completed in all respects except-
ing the actual ‘‘payout’’ of the entire 
loan proceeds.

(Authority: 38 U.S.C. 3702(a), 3710(c))

(i) Any amounts that are disbursed 
for an ineligible purpose shall be ex-
cluded in computing the amount of 
guaranty or insurance credit. 

(j) Notwithstanding the lender has 
erroneously, but without intent to mis-
represent, made certification with re-
spect to paragraph (a)(1) of this sec-
tion, the guaranty or insurance will be-
come effective upon the curing of such 
default and its continuing current for a 
period of not less than 60 days there-
after. For the purpose of this para-
graph a loan will be deemed current so 
long as the installment is received 
within 30 days after its due date. 

(k) No guaranty or insurance com-
mitment or evidence of guaranty or in-
surance will be issuable in respect to 
any loan to finance a contract that: 

(1) Is for the purchase, construction, 
repair, alteration, or improvement of a 
dwelling or farm residence; 

(2) Is dated on or after June 4, 1969; 
(3) Provides for a purchase price or 

cost to the veteran in excess of the rea-
sonable value established by the Sec-
retary; and 

(4) Was signed by the veteran prior to 
the veteran’s receipt of notice of such 
reasonable value; unless such contract 
includes, or is amended to include, a 
provision substantially as follows:

It is expressly agreed that, notwith-
standing any other provisions of this con-
tract, the purchaser shall not incur any pen-
alty by forfeiture of earnest money or other-
wise or be obligated to complete the pur-
chase of the property described herein, if the 
contract purchase price or cost exceeds the 
reasonable value of the property established 
by the Department of Veterans Affairs. The 
purchaser shall, however, have the privilege 
and option of proceeding with the con-
summation of this contract without regard 
to the amount of the reasonable value estab-
lished by the Department of Veterans Af-
fairs.

(Authority: 38 U.S.C. 501, 3703(c)(1))

(l) With respect to any loan for which 
a commitment was made on or after 
March 1, 1988, the Secretary must be 
notified whenever the holder receives 
knowledge of disposition of the resi-
dential property securing a VA-guaran-
teed loan. 

(1) If the seller applies for prior ap-
proval of the assumption of the loan, 
then: 

(i) A holder (or its authorized serv-
icing agent) who is an automatic lend-
er must examine the creditworthiness 
of the purchaser and determine compli-
ance with the provisions of 38 U.S.C. 
3714. The creditworthiness review must 
be performed by the party that has 
automatic authority. If both the holder 
and its servicing agent are automatic 
lenders, then they must decide between 
themselves which one will make the 
determination of creditworthiness, 
whether the loan is current and wheth-
er there is a contractual obligation to 
assume the loan, as required by 38 
U.S.C. 3714. If the actual loan holder 
does not have automatic authority and 
its servicing agent is an automatic 
lender, then the servicing agent must 
make the determinations required by 
38 U.S.C. 3714 on behalf of the holder. 
The actual holder will remain ulti-
mately responsible for any failure of 
its servicing agent to comply with the 
applicable law and VA regulations. 

(A) If the assumption is approved and 
the transfer of the security is com-
pleted, then the notice required by this 
paragraph shall consist of the credit 
package (unless previously provided in 
accordance with paragraph (k)(1)(i)(B) 
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of this section) and a copy of the exe-
cuted deed and/or assumption agree-
ment as required by VA office of juris-
diction. The notice shall be submitted 
to the Department with VA receipt for 
the funding fee provided for in 
§ 36.4312(e)(3) of this part. 

(B) If the application for assumption 
is disapproved, the holder shall notify 
the seller and the purchaser that the 
decision may be appealed to the VA of-
fice of jurisdiction within 30 days. The 
holder shall make available to that VA 
office all items used by the holder in 
making the holder’s decision in case 
the decision is appealed to VA. If the 
application remains disapproved after 
60 days (to allow time for appeal to and 
review by VA), then the holder must 
refund $50 of any fee previously col-
lected under the provisions of 
§ 36.4312(d)(8) of this part. If the appli-
cation is subsequently approved and 
the sale is completed, then the holder 
(or its authorized servicing agent) shall 
provide the notice described in para-
graph (k)(1)(i)(A) of this section. 

(C) In performing the requirements of 
paragraphs (k)(1)(i)(A) or (k)(1)(i)(B) of 
this section, the holder must complete 
its examination of the creditworthiness 
of the prospective purchaser and advise 
the seller no later than 45 days after 
the date of receipt by the holder of a 
complete application package for the 
approval of the assumption. The 45-day 
period may be extended by an interval 
not to exceed the time caused by 
delays in processing of the application 
that are documented as beyond the 
control of the holder, such as employ-
ers or depositories not responding to 
requests for verifications, which were 
timely forwarded, or follow-ups on 
those requests. 

(ii) If neither the holder nor its au-
thorized servicing agent is an auto-
matic lender, the notice to VA shall in-
clude: 

(A) Advice regarding whether the 
loan is current or in default; 

(B) A copy of the purchase contract; 
and 

(C) A complete credit package devel-
oped by the holder which the Secretary 
may use for determining the credit-
worthiness of the purchaser. 

(D) The notice and documents re-
quired by this section must be sub-

mitted to the VA office of jurisdiction 
no later than 35 days after the date of 
receipt by the holder of a complete ap-
plication package for the approval of 
the assumption, subject to the same 
extensions as provided in paragraph 
(k)(l)(i) of this section. If the assump-
tion is not automatically approved by 
the holder or its authorized agent, pur-
suant to the automatic authority pro-
visions, $50 of any fee collected in ac-
cordance with § 36.4312(d)(8) of this part 
must be refunded. If the Department of 
Veterans Affairs does not approve the 
assumption, the holder will be notified 
and an additional $50 of any fee col-
lected under § 36.4312(d)(8) of this sec-
tion must be refunded following the ex-
piration of the 30-day appeal period set 
out in paragraph (k)(l)(i)(B) of this sec-
tion. If such an appeal is made to the 
Department of Veterans Affairs, then 
the review will be conducted at the De-
partment of Veterans Affairs office of 
jurisdiction by an individual who was 
not involved in the original disapproval 
decision. If the application for assump-
tion is approved and the transfer of se-
curity is completed, then the holder (or 
its authorized servicing agent) shall 
provide the notice required in para-
graph (k)(l)(i)(A) of this section. 

(2) If the seller fails to notify the 
holder before disposing of property se-
curing the loan, the holder shall notify 
the Secretary within 60 days after 
learning of the transfer. Such notice 
shall advise whether or not the holder 
intends to exercise its option to imme-
diately accelerate the loan and wheth-
er or not an opportunity will be ex-
tended to the transferor and transferee 
to apply for retroactive approval of the 
assumption under the terms of this 
paragraph.

(Authority: 38 U.S.C. 3714) 

(The Information collection requirements in 
this section have been approved by the Office 
of Management and Budget under control 
number 2900–0516) 

[63 FR 12002, Mar. 12, 1998]

§ 36.4304 Deviations; changes of iden-
tity. 

A deviation of more than 5 percent 
between the estimates upon which a 
certificate of commitment has been 
issued and the report of final payment 
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of the proceeds of the loan, or a change 
in the identity of the property upon 
which the original appraisal was based, 
will invalidate the certificate of com-
mitment unless such deviation or 
change be approved by the Secretary. 
Any deviation in excess of 5 percent or 
change in the identity of the property 
upon which the original appraisal was 
based must be supported by a new or 
supplemental appraisal of reasonable 
value: Provided, That substitution of 
materials of equal or better quality 
and value approved by the veteran and 
the designated appraiser shall not be 
deemed a ‘‘change in the identity of 
the property’’ within the purview of 
this section. A deviation not in excess 
of 5 percent will not require the prior 
approval of the Secretary. 

[17 FR 9668, Oct. 25, 1952]

§ 36.4305 Partial disbursement. 
In cases where intervening cir-

cumstances make it impracticable to 
complete the actual paying out of the 
loan originally proposed, or justify the 
lender in declining to make further dis-
bursements on a construction loan, evi-
dence of guaranty or of insurance of 
the loan or the proper pro rata part 
thereof will be issuable if the loan is 
otherwise eligible for automatic guar-
anty or a certificate of commitment 
was issued thereon: Provided, 

(a) A report of the loan is submitted 
to the Secretary within a reasonable 
time subsequent to the last disburse-
ment, but in no event more than 90 
days thereafter, unless report of the 
facts and circumstances is made and an 
extension of time obtained from the 
Secretary. 

(b) There has been no default on the 
loan, except that the existence of a de-
fault shall not preclude issuance of a 
guaranty certificate or insurance ad-
vice if a certificate of commitment was 
issued with respect to the loan. 

(c) The Secretary determines that a 
person of reasonable prudence simi-
larly situated would not make further 
disbursements in the situation pre-
sented. 

(d) There has been full compliance 
with the provisions of 38 U.S.C. Chap-
ter 37 and of the applicable regulations 
up to the time of the last disburse-
ment. 

(e) In the case of a construction loan 
when the construction is not fully com-
pleted, the amount and percentage of 
the guaranty and the amount of the 
loan for the purposes of insurance or 
accounting to the Secretary shall be 
based upon such portion of the amount 
disbursed out of the proceeds of the 
loan which, when added to any other 
payments made by or on behalf of the 
veteran to the builder or the con-
tractor, does not exceed 80 percent of 
the value of that portion of the con-
struction performed (basing value on 
the contract price) plus the sum, if 
any, disbursed by the lender out of the 
proceeds of the loan for the land on 
which the construction is situated: And 
provided further, That the lender shall 
certify as follows: 

(1) Any amount advanced for land is 
protected by title or lien as provided in 
the regulations concerning guaranty or 
insurance of loans to veterans; and 

(2) No enforceable liens, for any work 
done or material furnished for that 
part of the construction completed and 
for which payment has been made out 
of the proceeds of the loan, exist or can 
come into existence. 

[13 FR 7275, Nov. 27, 1948, as amended at 15 
FR 4397, July 12, 1950; 24 FR 2653, Apr. 7, 1959]

§ 36.4306 Refinancing of mortgage or 
other lien indebtedness. 

(a) Any loan for the purpose of refi-
nancing (38 U.S.C. 3710(a)(5)) an exist-
ing mortgage loan or other indebted-
ness secured by a lien of record on a 
dwelling or farm residence owned and 
occupied or to be reoccupied if the refi-
nancing loan is for the completion of 
major alterations, repairs or improve-
ments to the property, by an eligible 
veteran as the veteran’s home, or in 
the case of an eligible veteran unable 
to occupy the property because of ac-
tive duty status in the Armed Forces, 
occupied or to be reoccupied by the 
veteran’s spouse as the spouse’s home, 
shall be eligible for guaranty in an 
amount as computed under § 36.4302(a) 
provided that — 

(1) The amount of the loan may not 
exceed an amount equal to 90 percent 
of the reasonable value of the dwelling 
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or farm residence which will secure the 
loan, as determined by the Secretary.

(Authority: 38 U.S.C. 3710(e)(1) and 3710(h))

(2) The dollar amount of discount, if 
any, to be paid by the veteran is rea-
sonable in amount as determined by 
the Secretary in accordance with 
§ 36.4312(d)(7)(i), 

(3) The loan is otherwise eligible for 
guaranty. 

(b) [Reserved] 
(c) Nothing shall preclude guaranty 

of a loan to an eligible veteran having 
home loan guaranty entitlement to re-
finance under the provisions of 38 
U.S.C. 3710(a)(5) a VA guaranteed or in-
sured (or direct) mortgage loan made 
to him or her which is outstanding on 
the dwelling or farm residence owned 
and occupied or to be reoccupied after 
the completion of major alterations, 
repairs, or improvements to the prop-
erty, by the veteran as a home, or in 
the case of an eligible veteran unable 
to occupy the property because of ac-
tive duty status in the Armed Forces, 
occupied or to be reoccupied by the 
veteran’s spouse as the spouse’s home.

(Authority: 38 U.S.C. 3710(e)(1))

(d) A refinancing loan may include 
contractual prepayment penalties, if 
any, due the holder of the mortgage or 
other lien indebtedness to be refi-
nanced. 

(e) [Reserved] 
(f) Nothing in this section shall pre-

clude the refinancing of the balance 
due for the purchase of land on which 
new construction is to be financed 
through the proceeds of the loan, or 
the refinancing of the balance due on 
an existing land sale contract relating 
to a veteran’s dwelling or farm resi-
dence. 

(g) A veteran may refinance (38 
U.S.C. 3710(a)(9)(B)(ii)) an existing loan 
that was for the purchase of, and is se-
cured by, a manufactured home in 
order to purchase the lot on which the 
manufactured home is or will be per-
manently affixed, provided the fol-
lowing requirements are met: 

(1) The refinancing of a manufactured 
home and the purchase of a lot must be 
considered as one loan; 

(2) The manufactured home upon 
being permanently affixed to the lot 

will be considered real property under 
the laws of the State where it is lo-
cated; 

(3) The loan must be secured by the 
same manufactured home which is 
being refinanced and the real property 
on which the manufactured home is or 
will be located; 

(4) The amount of the loan may not 
exceed an amount equal to the sum of 
the balance of the loan being refi-
nanced; the purchase price, not to ex-
ceed the reasonable value of the lot; 
the costs of the necessary site prepara-
tion of the lot as determined by the 
Secretary; a reasonable discount as au-
thorized in § 36.4312(d)(6) with respect 
to that portion of the loan used to refi-
nance the existing purchase money lien 
on the manufactured home, and closing 
costs as authorized in § 36.4312. 

(5) If the loan being refinanced was 
guaranteed by VA, the portion of the 
loan made for the purpose of refi-
nancing an existing purchase money 
manufactured home loan may be, guar-
anteed without regard to the out-
standing guaranty entitlement avail-
able for use by the veteran, and the 
verteran’s guaranty entitlement shall 
not be charged as a result of any guar-
anty provided for the refinancing por-
tion of the loan. For the purposes enu-
merated in 38 U.S.C. 3702(b) the refi-
nancing portion of the loan shall be 
considered to have been obtained with 
the guaranty entitlement used to ob-
tain VA-guaranteed loan being refi-
nanced. The total guaranty for the new 
loan shall be the sum of the guaranty 
entitlement used to obtain VA-guaran-
teed loan being refinanced and any ad-
ditional guaranty entitlement avail-
able to the veteran. However, the total 
guaranty may not exceed the guaranty 
amount as calculated under § 36.4302(a) 
of this part.

(Authority: 38 U.S.C. 3703(a)) 

[35 FR 18872, Dec. 11, 1970, as amended at 46 
FR 43672, Aug. 31, 1981; 48 FR 27403, June 15, 
1983; 49 FR 42571, Oct. 23, 1984; 50 FR 3334, 
Jan. 24, 1985; 55 FR 40656, Oct. 4, 1990]

§ 36.4306a Interest rate reduction refi-
nancing loan. 

(a) Pursuant to 38 U.S.C. 3710(a)(8), 
(a)(9)(B)(i), and (a)(11), a veteran may 
refinance an existing VA guaranteed, 
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insured, or direct loan to reduce the in-
terest rate payable on the existing loan 
provided the following requirements 
are met: 

(1) The loan must be secured by the 
same dwelling or farm residence as the 
loan being refinanced; and 

(2) The veteran must own the dwell-
ing or farm residence securing the loan 
and 

(i) Must occupy the dwelling or resi-
dence as his or her home; or 

(ii) Must have previously occupied 
the dwelling or residence as his or her 
home and must certify, in such form as 
the Secretary shall require, that he or 
she has previously occupied the dwell-
ing or residence; or 

(iii) In any case in which the veteran 
is on, or was on, active duty status as 
a member of the Armed Forces and is 
unable, or was unable, to occupy the 
residence or dwelling as a home be-
cause of such active duty status, the 
spouse of the veteran must occupy, or 
must have previously occupied, such 
dwelling or residence as the spouse’s 
home and must certify to that occu-
pancy in such form as the Secretary 
shall require.

(Authority: 38 U S.C. 3710(e)(1))

(3) The monthly principal and inter-
est payment on the new loan must be 
lower than the payment on the loan 
being refinanced, except when the term 
of the new loan is shorter than the 
term of the loan being refinanced; or 
the new loan is a fixed-rate loan that 
refinances a VA-guaranteed adjustable 
rate mortgage; or the increase in the 
monthly payments on the loan results 
from the inclusion of energy efficient 
improvements, as provided by 
§ 36.4336(a)(4); or the Secretary approves 
the loan in advance after determining 
that the new loan is necessary to pre-
vent imminent foreclosure and the vet-
eran qualifies for the new loan under 
the credit standards contained in 
§ 36.4337. 

(4) The amount of the refinancing 
loan may not exceed: 

(i) An amount equal to the balance of 
the loan being refinanced, which must 
not be delinquent, except in cases de-
scribed in paragraph (a)(5) of this sec-
tion, and such closing costs as author-

ized by § 36.4312(d) and a discount not to 
exceed 2 percent of the loan amount; or 

(ii) In the case of a loan to refinance 
an existing VA-guaranteed or direct 
loan and to improve the dwelling secur-
ing such loan through energy efficient 
improvements, the amount referred to 
with respect to the loan under para-
graph (a)(4)(i) of this section, plus the 
amount authorized by § 36.4336(a)(4).

(Authority: 38 U.S.C. 3703, 3710)

(5) If the loan being refinanced is de-
linquent (delinquent means that a 
scheduled monthly payment of prin-
cipal and interest is more than 30 days 
past due), the new loan will be guaran-
teed only if the Secretary approves it 
in advance after determining that the 
borrower, through the lender, has pro-
vided reasons for the loan deficiency, 
has provided information to establish 
that the cause of the delinquency has 
been corrected, and qualifies for the 
loan under the credit standards con-
tained in § 36.4337. In such cases, the 
term ‘‘balance of the loan being refi-
nanced’’ shall include any past due in-
stallments, plus allowable late charges. 

(6) The dollar amount of guaranty on 
the 38 U.S.C. 3710(a)(8) or (a)(9)(B)(i) 
loan may not exceed the greater of the 
original guaranty amount of the loan 
being refinanced or 25 percent of the 
loan; and 

(7) The term of the refinancing loan 
(38 U.S.C. 3710(a)(8)) may not exceed 
the original term of the loan being refi-
nanced plus ten years, or the maximum 
loan term allowed under 38 U.S.C. 
3703(d)(1), whichever is less. For manu-
factured home loans that were pre-
viously guaranteed under 38 U.S.C. 
3712, the loan term, if being refinanced 
under 38 U.S.C. 3710(a)(9)(B)(i), may ex-
ceed the original term of the loan but 
may not exceed the maximum loan 
term allowed under 38 U.S.C. 3703(d)(1).

(Authority: 38 U.S.C. 3703(c)(1), 3710(e)(1))

(b) Notwithstanding any other regu-
latory provision, the interest rate re-
duction refinancing loan may be guar-
anteed without regard to the amount 
of guaranty entitlement available for 
use by the veteran, and the amount of 
the veteran’s remaining guaranty enti-
tlement, if any, shall not be charged 
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for an interest rate reduction refi-
nancing loan. The interest rate reduc-
tion refinancing loan will be guaran-
teed with the lesser of the entitlement 
used by the veteran to obtain the loan 
being refinanced or the amount of the 
guaranty as calculated under 
§ 36.4302(a) of this part. The veteran’s 
loan guaranty entitlement originally 
used for a purpose as enumerated in 38 
U.S.C. 3710(a) (1) through (7) and (9)(A) 
(i) and (ii) and subsequently trans-
ferred to an interest rate reduction re-
financing loan (38 U.S.C. 3710(a) (8) or 
(9)(B)(i)) shall be eligible for restora-
tion when the interest rate reduction 
refinancing loan or subsequent interest 
rate reduction refinancing loans on the 
same property meets the requirements 
of § 36.4302(h).

(Authority: 38 U.S.C. 3703(a))

(c) Title to the estate which is refi-
nanced for the purpose of an interest 
rate reduction must be in conformity 
with § 36.4350.

(Authority: 38 U.S.C. 3710(a) (8), (9)(B) (i) and 
(e)) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0601) 

[46 FR 43672, Aug. 31, 1981, as amended at 48 
FR 27403, June 15, 1983; 50 FR 3335, Jan. 24, 
1985; 55 FR 40656, Oct. 4, 1990; 60 FR 38260, 
July 26, 1995; 61 FR 7415, Feb. 28, 1996; 62 FR 
63454, Dec. 1, 1997; 64 FR 19910, Apr. 23, 1999; 
64 FR 28363, May 26, 1999]

§ 36.4307 Joint loans. 
(a) Except as provided in paragraph 

(b) of this section, the prior approval of 
the Secretary is required in respect to 
any loan to be made to two or more 
borrowers who become jointly and sev-
erally liable, or jointly liable therefor, 
and who will acquire an undivided in-
terest in the property to be purchased 
or who will otherwise share in the pro-
ceeds of the loan, or in respect to any 
loan to be made to an eligible veteran 
whose interest in the property owned, 
or to be acquired with the loan pro-
ceeds, is an undivided interest only, 
unless such interest is at least a 50 per-
cent interest in a partnership. The 
amount of the guaranty or insurance 
credit shall be computed in such cases 

only on that portion of the loan allo-
cable to the eligible veteran which, 
taking into consideration all relevant 
factors, represents the proper contribu-
tion of the veteran to the transaction. 
Such loans shall be secured to the ex-
tent required by 38 U.S.C. Chapter 37 
and the regulations concerning guar-
anty or insurance of loans to veterans. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, the join-
der of the spouse of a veteran-borrower 
in the ownership of residential prop-
erty shall not require prior approval or 
preclude the issuance of a guaranty or 
insurance credit based upon the entire 
amount of the loan. If both spouses be 
eligible veterans, either or both may, 
within permissible maxima, utilize 
available guaranty or insurance enti-
tlement. 

(c) For the purpose of determining 
the rights and the liabilities of the Sec-
retary with respect to a loan subject to 
paragraph (a) of this section, credits le-
gally applicable to the entire loan shall 
be applied as follows: 

(1) Prepayments made expressly for 
credit to that portion of the indebted-
ness allocable to the veteran (including 
the gratuity paid pursuant to former 
provisions of law), shall be applied to 
such portion of the indebtedness. All 
other payments shall be applied rat-
ably to those portions of the loan allo-
cable respectively to the veteran and 
to the other debtors. 

(2) Proceeds of the sale or other liq-
uidation of the security shall be ap-
plied ratably to the respective portions 
of the loan, such portion of the pro-
ceeds as represents the interest of the 
veteran being applied to that portion of 
the loan allocable to such veteran. 

[13 FR 7739, Dec. 15, 1948, as amended at 24 
FR 2653, Apr. 7, 1959; 40 FR 34590, Aug. 18, 
1975]

§ 36.4308 Transfer of title by borrower 
or maturity by demand or accelera-
tion. 

(a) Except as provided by paragraphs 
(b) or (c) of this section the conveyance 
of or other transfer of title to property 
by operation of law or otherwise, after 
the creation of a lien thereon to secure 
a loan which is guaranteed or insured 
in whole or in part by the Secretary, 
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shall not constitute an event of de-
fault, or acceleration of maturity, elec-
tive or otherwise, and shall not of itself 
terminate or otherwise affect the guar-
anty or insurance. 

(b)(1) The Secretary may issue guar-
anty on loans in which a State, Terri-
torial, or local governmental agency 
provides assistance to a veteran for the 
acquisition of a dwelling. Such loans 
will not be considered ineligible for 
guaranty if the State, Territorial, or 
local authority, by virtue of its laws or 
regulations or by virtue of Federal law, 
requires the acceleration of maturity 
of the loan upon the sale or conveyance 
of the security property to a person in-
eligible for assistance from such au-
thority. 

(2) At the time of application for a 
loan assisted by a State, Territorial, or 
local governmental agency, the vet-
eran-applicant must be fully informed 
and consent in writing to the housing 
authority restrictions. A copy of the 
veteran’s consent statement must be 
forwarded with the loan application or 
the report of a loan processed on the 
automatic basis.

(Authority: 38 U.S.C. 3703(c))

(c) Any housing loan which is fi-
nanced under 38 U.S.C. chapter 37, and 
to which section 3714 of that chapter 
applies, shall include a provision in the 
security instrument that the holder 
may declare the loan immediately due 
and payable upon transfer of the prop-
erty securing such loan to any trans-
feree unless the acceptability of the as-
sumption of the loan is established pur-
suant to section 3714. 

(1) A holder may not exercise its op-
tion to accelerate a loan upon: 

(i) The creation of a lien or other en-
cumbrance subordinate to the lender’s 
security instrument which does not re-
late to the transfer of rights of occu-
pancy in the property; 

(ii) The creation of a purchase money 
security interest for household appli-
ances; 

(iii) A transfer by devise, descent, or 
operation of law on the death of a joint 
tenant or tenant by the entirety; 

(iv) The granting of a leasehold inter-
est of three years or less not con-
taining an option to purchase; 

(v) A transfer to a relative resulting 
from the death of a borrower; 

(vi) A transfer where the spouse or 
children of the borrower become joint 
owners of the property with the bor-
rower; 

(vii) A transfer resulting from a de-
cree of a dissolution of marriage, legal 
separation agreement, or from an inci-
dental property settlement agreement 
by which the spouse of the borrower be-
comes the sole owner of the property. 
In such a case the borrower shall have 
the option of applying directly to the 
Department of Veterans Affairs re-
gional office of jurisdiction for a re-
lease of liability in accordance with 
§ 36.4323 of this part; or 

(viii) A transfer into an inter vivos 
trust in which the borrower is and re-
mains a beneficiary and which does not 
relate to a transfer of rights of occu-
pancy in the property. 

(2) With respect to each such loan at 
least one of the instruments used in 
the transaction shall contain the fol-
lowing statement: ‘‘This loan is not as-
sumable without the approval of the 
Department of Veterans Affairs or its 
authorized agent.’’ This statement 
must be: 

(i) Printed in a font size which is the 
larger of: 

(A) Two times the largest font size 
contained in the body of the instru-
ment; or 

(B) 18 points; and 
(ii) Contained in at least one of the 

following: 
(A) The note; 
(B) The mortgage or deed of trust; or 
(C) A rider to either the note, the 

mortgage, or the deed of trust.

Authority: (38 U.S.C.3714(d))

(d) The term of payment of any guar-
anteed or insured obligation shall bear 
a proper relation to the borrower’s 
present and anticipated income and ex-
penses, (except loans pursuant to 38 
U.S.C. 3710(a)(8) or (9)(B)(i)). In addi-
tion the terms of payment of any guar-
anteed or insured obligation shall pro-
vide for discharge of the obligation at a 
definite date or dates or intervals, in 
amount specified on or computable 
from the face of the instrument. A loan 
which is payable on demand, or at 
sight, or on presentation, or at a time 
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not specified or computable from the 
language in the note, mortgage, or 
other loan instrument, or which con-
templates periodic renewals at the op-
tion of the holder to satisfy the repay-
ment requirements of this section, is 
not eligible for guaranty or insurance, 
except as provided in paragraph (f) of 
this section. 

(e) No guaranteed or insured obliga-
tion shall contain a provision to the ef-
fect that the holder shall have the 
right to declare the indebtedness due, 
or to pursue one or more legal or equi-
table remedies, if holder ‘‘shall feel in-
secure,’’ or upon the occurrence of one 
or more such conditions optional to the 
holder, without regard to an act or 
omission by the debtor, which condi-
tion by the terms of the note, mort-
gage, or other loan instrument would 
at the option of the holder afford a 
basis for declaring a default. 

(f) Notwithstanding the inclusion in 
the guaranteed or insured obligation of 
a provision contrary to the provisions 
of this section, the right of the holder 
to payment of the guaranty or insur-
ance shall not be thereby impaired: 
Provided, 

(1) Default was declared or maturity 
was accelerated under some other pro-
vision of the note, mortgage, or other 
loan instrument, or 

(2) Activation or enforcement of such 
provision is warranted under § 36.4317 
(a), or 

(3) The prior approval of the Sec-
retary was obtained.

(Authority: 38 U.S.C. 3703(c))

(g) The holder of any guaranteed or 
insured obligation shall have the right, 
notwithstanding the absence of express 
provision therefor in the instruments 
evidencing the indebtedness, to accel-
erate the maturity or such obligation 
at any time after the continuance of 
any default for the period specified in 
§ 36.4316. 

(h) If sufficient funds are tendered to 
bring a delinquency current at any 
time prior to a judicial or statutory 
sale or other public sale under power of 
sale provisions contained in the loan 
instruments to liquidate any security 
for a guaranteed loan, the holder shall 
be obligated to accept the funds in pay-
ment of the delinquency unless: 

(1) The prior approval of the Sec-
retary is obtained to do otherwise, or 

(2) Reinstatement of the loan would 
adversely affect the dignity of the lien 
or be otherwise precluded by law. 

A delinquency will include all install-
ment payments (principal, interest, 
taxes, insurance, advances, etc.) due 
and unpaid and any accumulated late 
charges plus any reasonable expenses 
incurred and paid by the holder if ter-
mination proceedings have begun (e.g., 
advertising costs, foreclosure costs, at-
torney or trustee fees, recording fees, 
etc.).

(Authority: 38 U.S.C. 501, 3703(c), 3712(g)) 

(Approved by the Office of Management and 
Budget under OMB control number 2900–0516) 

[13 FR 7739, Dec. 15, 1948, as amended at 15 
FR 4397, July 12, 1950; 43 FR 53728, Nov. 17, 
1978; 46 FR 43673, Aug. 31, 1981; 46 FR 51386, 
Oct. 20, 1981; 50 FR 3335, Jan. 24, 1985; 55 FR 
37476, Sept. 12, 1990; 55 FR 39404, Sept. 27, 
1990; 68 FR 6627, Feb. 10, 2003]

§ 36.4309 Amortization. 

(a) All loans, the maturity date of 
which is beyond 5 years from date of 
loan or date of assumption by the vet-
eran, shall be amortized. Except as pro-
vided in paragraph (e) of this section, 
the schedule of payments thereon shall 
be in accordance with any generally 
recognized plan of amortization requir-
ing approximately equal periodic pay-
ments and shall require a principal re-
duction not less often than annually 
during the life of the loan. The final in-
stallment on any loan shall not be in 
excess of two times the average of the 
preceding installments, except that on 
a construction loan such installment 
may be for an amount not in excess of 
5 per centum of the original principal 
amount of the loan. The limitations 
imposed herein on the amount of the 
final installment shall not apply in the 
case of any loan extended pursuant to 
§ 36.4314(a). 

(b) Any plan of repayment on loans 
required to be amortized which does 
not provide for approximately equal 
periodic payments shall not be eligible 
unless the plan conforms with the pro-
visions of paragraph (e) of this section, 
or is otherwise approved by the Sec-
retary. 
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(c) Every guaranteed or insured loan 
shall be repayable within the estimated 
economic life of the property securing 
the loan. 

(d) Subject to paragraph (a) of this 
section, any amounts which under the 
terms of a loan do not become due and 
payable on or before the last maturity 
date permissible for loans of its class 
under the limitations contained in 38 
U.S.C. Chapter 37 shall automatically 
fall due on such date. (See § 36.4334.) 

(e) A graduated payment mortgage 
loan, providing for deferrals of interest 
during the first 5 years of the loan and 
addition of the deferred amounts to 
principal shall be eligible, Provided:

(1) The loan is for the purpose of ac-
quiring a single-family dwelling unit, 
including a condominium unit or si-
multaneously acquiring and improving 
a previously occupied, existing single-
family dwelling unit. 

(2)(i) For proposed construction or 
existing homes not previously occupied 
(new homes), the maximum loan 
amount cannot exceed 97.5 percent of 
the lesser of the reasonable value of 
the property as of the time the loan is 
made or the purchase price. 

(ii) For previously occupied, existing 
homes the maximum loan amount 
must be computed to assure that the 
principal amount of the loan, including 
all interest scheduled to be deferred 
and added to the loan principal, will 
not exceed the purchase price or rea-
sonable value of the property, which-
ever is less, as of the time the loan is 
made; 

(3) The increases in the monthly peri-
odic payment amount occur annually 
on each of the first five annual anni-
versary dates of the first loan install-
ment due date, at a rate of 7.5 percent 
over the preceding year’s monthly pay-
ment amount; 

(4) Beginning with the payment due 
on the fifth annual anniversary date of 
the first loan installment due date, all 
remaining monthly periodic payments 
are approximately equal in amount and 
amortize the loan fully in accordance 
with the requirements of this section, 
and 

(5) The plan is otherwise acceptable 
to the Secretary. 

(Authority: 38 U.S.C. 3703(d)) 

[13 FR 7275, Nov. 27, 1948, as amended at 24 
FR 2653, Apr. 7, 1959; 47 FR 15139, Apr. 8, 1982]

§ 36.4310 Prepayment. 
The debtor shall have the right to 

prepay at any time, without premium 
or fee, the entire indebtedness or any 
part thereof not less than the amount 
of one installment, or $100, whichever 
is less. Any prepayment in full of the 
indebtedness shall be credited on the 
date received, and no interest may be 
charged thereafter. Any partial prepay-
ment made on other than an install-
ment due date need not be credited 
until the next following installment 
due date or 30 days after such prepay-
ment, whichever is earlier. The holder 
and the debtor may agree at any time 
that any prepayment not previously 
applied in satisfaction of matured in-
stallments shall be reapplied for the 
purpose of curing or preventing any 
subsequent default. 

[38 FR 25678, Sept. 14, 1973]

§ 36.4311 Interest rates. 
(a) In guaranteeing or insuring loans 

under 38 U.S.C. chapter 37, the Sec-
retary may elect to require that such 
loans either bear interest at a rate that 
is agreed upon by the veteran and the 
lender, or bear interest at a rate not in 
excess of a rate established by the Sec-
retary. The Secretary may, from time 
to time, change that election by pub-
lishing a notice in the FEDERAL REG-
ISTER. However, the interest rate of a 
loan for the purpose of an interest rate 
reduction under 38 U.S.C. 3710(a)(8), 
(a)(9)(B)(i), or (a)(11) must be less than 
the interest rate of the VA loan being 
refinanced. This paragraph does not 
apply in the case of an adjustable rate 
mortgage being refinanced under 38 
U.S.C. 3710(a)(8), (a)(9)(B)(i), or (a)(11) 
with a fixed rate loan.

(Authority: 38 U.S.C. 3703, 3710)

(b) For loans bearing an interest rate 
agreed upon by the veteran and the 
lender, the veteran may pay reasonable 
discount points in connection with the 
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loan. The discount points may not be 
included in the loan amount, except for 
interest rate reduction refinancing 
loans under 38 U.S.C. 3710(a)(8), 
(a)(9)(B)(i), and (a)(11). For loans bear-
ing an interest rate agreed upon by the 
veteran and the lender, the provisions 
of § 36.4312(d)(6) and (d)(7) do not apply.

(Authority: 38 U.S.C. 3703, 3710)

(c) Interest in excess of the rate re-
ported by the lender when requesting 
evidence of guaranty or insurance shall 
not be payable on any advance, or in 
the event of any delinquency or de-
fault: Provided, that a late charge not 
in excess of an amount equal to 4 per-
cent on any installment paid more 
than 15 days after due date shall not be 
considered a violation of this limita-
tion.

(Authority: 38 U.S.C. 3710)

(d) Adjustable rate mortgage loans 
which comply with the requirements of 
this paragraph (d) are eligible for guar-
anty. 

(1) Interest rate index. Changes in the 
interest rate charged on an adjustable 
rate mortgage must correspond to 
changes in the weekly average yield on 
one year (52 weeks) Treasury bills ad-
justed to a constant maturity. Yields 
on one year Treasury bills at ‘‘constant 
maturity’’ are interpolated by the 
United States Treasury from the daily 
yield curve. This curve, which relates 
the yield on the security to its time to 
maturity, is based on the closing mar-
ket bid yields on actively traded one 
year Treasury bills in the over-the-
counter market. The weekly average 
one year constant maturity Treasury 
bill yields are published by the Federal 
Reserve Board of the Federal Reserve 
System. The Federal Reserve Statis-
tical Release Report H. 15 (519) is re-
leased each Monday. These one year 
constant maturity Treasury bill yields 
are also published monthly in the Fed-
eral Reserve Bulletin, published by the 
Federal Reserve Board of the Federal 
Reserve System, as well as quarterly in 
the Treasury Bulletin, published by the 
Department of the Treasury. 

(2) Frequency of interest rate changes. 
Interest rate adjustments must occur 
on an annual basis, except that the 
first adjustment may occur no sooner 

than 12 months nor later than 18 
months from the date of the borrower’s 
first mortgage payment. The adjusted 
rate will become effective the first day 
of the month following the adjustment 
date; the first monthly payment at the 
new rate will be due on the first day of 
the following month. To set the new in-
terest rate, the lender will determine 
the change between the initial (i.e., 
base) index figure and the current 
index figure. The initial index figure 
shall be the most recent figure avail-
able before the date of mortgage loan 
origination. The current index figure 
shall be the most recent index figure 
available 30 days before the date of 
each interest rate adjustment. 

(3) Method of rate changes. Interest 
rate changes may only be implemented 
through adjustments to the borrower’s 
monthly payments. 

(4) Initial rate and magnitude of 
changes. The initial contract interest 
rate of an adjustable rate mortgage 
shall be agreed upon by the lender and 
the veteran. The rate must be reflec-
tive of adjustable rate lending. Annual 
adjustments in the interest rate shall 
be set at a certain spread or margin 
over the interest rate index prescribed 
in paragraph (d)(1) of this section. Ex-
cept for the initial rate, this margin 
shall remain constant over the life of 
the loan. Annual adjustments to the 
contract interest rate shall correspond 
to annual changes in the interest rate 
index, subject to the following condi-
tions and limitations: 

(i) No single adjustment to the inter-
est rate may result in a change in ei-
ther direction of more than one per-
centage point from the interest rate in 
effect for the period immediately pre-
ceding that adjustment. Index changes 
in excess of one percentage point may 
not be carried over for inclusion in an 
adjustment in a subsequent year. Ad-
justments in the effective rate of inter-
est over the entire term of the mort-
gage may not result in a change in ei-
ther direction of more than five per-
centage points from the initial con-
tract interest rate. 

(ii) At each adjustment date, changes 
in the index interest rate, whether in-
creases or decreases, must be trans-
lated into the adjusted mortgage inter-
est rate, rounded to the nearest one-
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eighth of one percent, up or down. For 
example, if the margin is 2 percent and 
the new index figure is 6.06 percent, the 
adjusted mortgage interest rate will be 
8 percent. If the margin is 2 percent 
and the new index figure is 6.07 per-
cent, the adjusted mortgage interest 
rate will be 81⁄8 percent. 

(5) Pre-loan disclosure. The lender 
shall explain fully and in writing to the 
borrower, no later than on the date 
upon which the lender provides the pro-
spective borrower with a loan applica-
tion, the nature of the obligation 
taken. The borrower shall certify in 
writing that he or she fully under-
stands the obligation and a copy of the 
signed certification shall be placed in 
the loan folder and included in the loan 
submission to VA. Such lender disclo-
sure must include the following items: 

(i) The fact that the mortgage inter-
est rate may change, and an expla-
nation of how changes correspond to 
changes in the interest rate index; 

(ii) Identification of the interest rate 
index, its source of publication and 
availability; 

(iii) The frequency (i.e., annually) 
with which interest rate levels and 
monthly payments will be adjusted, 
and the length of the interval that will 
precede the initial adjustment; and 

(iv) A hypothetical monthly payment 
schedule that displays the maximum 
potential increases in monthly pay-
ments to the borrower over the first 
five years of the mortgage, subject to 
the provisions of the mortgage instru-
ment. 

(6) Annual disclosure. At least 25 days 
before any adjustment to a borrower’s 
monthly payment may occur, the lend-
er must provide a notice to the bor-
rower which sets forth the date of the 
notice, the effective date of the change, 
the old interest rate, the new interest 
rate, the new monthly payment 
amount, the current index and the date 
it was published, and a description of 
how the payment adjustment was cal-
culated. A copy of the annual disclo-
sure shall be made a part of the lend-
er’s permanent record on the loan.

(Authority: 38 U.S.C. 3707, 3710) 

[60 FR 38260, July 26, 1995]

§ 36.4312 Charges and fees. 

(a) No charge shall be made against, 
or paid by, the borrower incident to the 
making of a guaranteed or insured loan 
other than those expressly permitted 
under paragraph (d) or (e) of this sec-
tion, and no loan shall be guaranteed 
or insured unless the lender certifies to 
the Secretary that it has not imposed 
and will not impose any charges or fees 
against the borrower in excess of those 
permissible under paragraph (d) or (e) 
of this section. Any charge which is 
proper to make against the borrower 
under the provisions of this paragraph 
may be paid out of the proceeds of the 
loan: Provided, That if the purpose of 
the loan is to finance the purchase or 
construction of residential property 
the costs of closing the loan including 
the pro rata portion of the ground 
rents, hazard insurance premiums, cur-
rent year’s taxes, and other prepaid 
items normally involved in financing 
such transaction may not be included 
in the loan. 

(b) Except as provided in the regula-
tions concerning the guaranty or insur-
ance of loans to veterans, no brokerage 
or service charge or their equivalent 
may be charged against the debtor or 
the proceeds of the loan either ini-
tially, periodically, or otherwise. 

(c) Brokerage or other charges shall 
not be made against the veteran for ob-
taining any guaranty or insurance 
under 38 U.S.C. chapter 37, nor shall 
any premiums for insurance on the life 
of the borrower be paid out of the pro-
ceeds of a loan. 

(d) The following schedule of permis-
sible fees and charges shall be applica-
ble to all Department of Veterans Af-
fairs guaranteed or insured loans. 

(1) The veteran may pay reasonable 
and customary amounts for any of the 
following items: 

(i) Fees of Department of Veterans 
Affairs appraiser and of compliance in-
spectors designated by the Department 
of Veterans Affairs except appraisal 
fees incurred for the predetermination 
of reasonable value requested by others 
than veteran or lender. 

(ii) Recording fees and recording 
taxes or other charges incident to rec-
ordation. 

(iii) Credit report. 
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(iv) That portion of taxes, assess-
ments, and other similar items for the 
current year chargeable to the bor-
rower and an initial deposit (lump-sum 
payment) for the tax and insurance ac-
count. 

(v) Hazard insurance required by 
§ 36.4326. 

(vi) Survey, if required by lender or 
veteran; except that any charge for a 
survey in connection with a loan under 
§§ 36.4356 through 36.4360a (Condo-
minium Loans) must have the prior ap-
proval of the Secretary. 

(vii) Title examination and title in-
surance, if any. 

(viii) The actual amount charged for 
flood zone determinations, including a 
charge for a life-of-the-loan flood zone 
determination service purchased at the 
time of loan origination, if made by a 
third party who guarantees the accu-
racy of the determination. A fee may 
not be charged for a flood zone deter-
mination made by a Department of 
Veterans Affairs appraiser or for the 
lender’s own determination. 

(ix) Such other items as may be au-
thorized in advance by the Under Sec-
retary for Benefits as appropriate for 
inclusion under this paragraph as prop-
er local variances. 

(2) A lender may charge and the vet-
eran may pay a flat charge not exceed-
ing 1 percent of the amount of the loan, 
provided that such flat charge shall be 
in lieu of all other charges relating to 
costs of origination not expressly spec-
ified and allowed in this schedule. 

(3) In cases where a lender makes ad-
vances to a veteran during the progress 
of construction, alteration, improve-
ment, or repair, either under a commit-
ment of the Department of Veterans 
Affairs to issue a guaranty certificate 
or insurance credit upon completion, or 
where the lender would be entitled to 
guaranty or insurance on such ad-
vances when reported under automatic 
procedure, the lender may make a 
charge against the veteran of not ex-
ceeding 2 percent of the amount of the 
loan for its services in supervising the 
making of advances and the progress of 
construction notwithstanding that the 
‘‘holdback’’ or final advance is not ac-
tually paid out until after the con-
struction, alteration, improvement, or 
repair is fully completed: Provided, 

That the major portion (51 percent or 
more) of the loan proceeds is paid out 
during the actual progress of the con-
struction, alteration, improvement, or 
repair. Such charge may be in addition 
to the 1 percent charge allowed under 
paragraph (d)(2) of this section. 

(4) In consideration, alteration, im-
provement or repair loans, including 
supplemental loans made pursuant to 
§ 36.4355, where no charge is permissible 
under the provisions of paragraph (d)(3) 
of this section the lender may charge 
and the veteran may pay a flat sum not 
exceeding 1 percent of the amount of 
the loan. Such charge may be in addi-
tion to the 1 percent allowed under 
paragraph (d)(2) of this section. 

(5) The fees and charges permitted 
under this paragraph are maximums 
and are not intended to preclude a 
lender from making alternative 
charges against the veteran which are 
not specifically authorized in the 
schedule provided the imposition of 
such alternative charges would not re-
sult in an aggregate charge or payment 
in excess of the prescribed maximum. 

(6) Allowable discounts. The veteran 
borrower subject to the limitations set 
forth in paragraphs (d) (6) and (7) of 
this section may pay a discount re-
quired by a lender when the proceeds of 
the loan will be used for any of the fol-
lowing purposes: 

(i) To refinance existing indebtedness 
pursuant to 38 U.S.C. 3710(a)(5), (8), 
(9)(B)(i) or (ii); 

(ii) To repair, alter or improve a 
dwelling owned by the veteran pursu-
ant to 38 U.S.C. 3710(a) (4) or (7) if such 
loan is to be secured by a first lien; 

(iii) To construct a dwelling or farm 
residence on land already owned or to 
be acquired by the veteran, provided 
that the veteran did not or will not ac-
quire the land directly or indirectly 
from a builder or developer who will be 
constructing such dwelling or farm res-
idence; 

(iv) To purchase a dwelling from a 
class of sellers which the Secretary de-
termines are legally precluded under 
all circumstances from paying such a 
discount if the best interest of the vet-
eran would be so served. 

(7) Computation of discounts—(i) 
Computation of discount—loans se-
cured by a first lien. Unless otherwise 
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approved by the Secretary, the dis-
count, if any, to be paid by the bor-
rower may not exceed the difference 
between the bid price, rounded to the 
lower whole number, and par value for 
GNMA (Government National Mort-
gage Association) 90-day forward bid 
closing price for pass through securi-
ties 1⁄2 percent less than the face note 
rate of the loan. Unless the lender and 
borrower negotiate a firm written com-
mitment for a maximum amount of 
discount to be paid, the bid price to be 
used in the computation must be the 
GNMA 90-day forward bid closing quote 
for any day 1 to 4 business days prior to 
loan closing. ‘‘Loan closing’’ is defined 
for this purpose as the date on which 
the borrower’s 3-day right of rescission 
commences pursuant to the Truth in 
Lending Act. If the lender and bor-
rower choose to negotiate a firm dis-
count commitment for a maximum 
amount of discount to be paid, the bid 
price to be used in establishing the 
maximum discount must be the closing 
quote for the business day prior to the 
date of the commitment. Lenders nego-
tiating firm commitments must close 
that loan at a discount no higher than 
the firm commitment regardless of 
changes in the maximum allowable De-
partment of Veterans Affairs interest 
rate. If a lender’s commitment expires 
prior to loan closing, the lender and 
borrower may negotiate a new firm 
commitment based on the procedure 
outlined in this paragraph (d)(7)(i) or 
may use the procedure for determining 
the discount based on the GNMA 90-day 
forward bid closing quote for any day 1 
to 4 business days prior to loan closing. 

(ii) Computation of discount—unse-
cured loans or loans secured by less 
than a first lien. The borrower, subject 
to the limitations set forth in para-
graphs (d) (6) and (7) of this section, 
may pay a discount required by the 
lender when the proceeds of the loan 
will be used to repair, alter, or improve 
a dwelling owned by the veteran pursu-
ant to 38 U.S.C. 3710(a)(4) or (7) if such 
loan is unsecured or secured by less 
than a first lien. No such discount may 
be charged unless: 

(A) The loan is submitted to the Sec-
retary for prior approval; 

(B) The dollar amount of the dis-
count is disclosed to the Secretary and 

the veteran prior to the issuance by 
the Secretary of the certificate of com-
mitment. Said certificate of commit-
ment shall specify the discount to be 
paid by the veteran, and this discount 
may not be increased once the commit-
ment is issued without the approval of 
the Secretary; 

(C) The discount has been determined 
by the Secretary to be reasonable in 
amount. 

(iii) A veteran may pay the discount 
on an acquisition and improvement 
loan (as defined in § 36.4301 provided: 

(A) The veteran pays no discount on 
the acquisition portion of the loan ex-
cept in accordance with paragraph 
(d)(6)(iv) of this section; and 

(B) The discount paid on the im-
provements portion of the loan does 
not exceed the percentage of discount 
paid on the acquisition portion of the 
loan. 
Acquisition and improvement loans 
may be closed either on the automatic 
or prior approval basis. 

(iv) Unless the Under Secretary for 
Benefits otherwise directs, all powers 
of the Secretary under paragraphs (d) 
(6) and (7) of this section are hereby 
delegated to the officials designated by 
§ 36.4342(b).

(Authority: 38 U.S.C. 3703, 3710; 42 U.S.C. 4001 
note, 4012a)

(8) On any loan to which section 3714 
of 38 U.S.C. chapter 37 applies, the 
holder may charge a reasonable fee, 
not to exceed the lesser of (i) $300 and 
the actual cost of any credit report re-
quired, or (ii) any maximum prescribed 
by applicable State law, for processing 
an application for assumption and 
changing its records.

(Authority: 38 U.S.C. 3714)

(e) Subject to the limitations set out 
in paragraph (e)(4) of this section, a fee 
must be paid to the Secretary. 

(1) The fee on loans to veterans shall 
be as follows: 

(i) On all interest rate reduction refi-
nancing loans guaranteed under 38 
U.S.C. 3710(a)(8), (a)(9)(B)(i), and (a)(11), 
the fee shall be 0.50 percent of the total 
loan amount. 

(ii) On all refinancing loans other 
than those described in paragraph 
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(e)(1)(i) of this section, the funding fee 
shall be 2.75 percent of the loan amount 
for loans to veterans whose entitle-
ment is based on service in the Se-
lected Reserve under the provisions of 
38 U.S.C. 3701(b)(5), and 2 percent of the 
loan amount for loans to all other vet-
erans; provided, however, that if the 
veteran is using entitlement for a sec-
ond or subsequent time, the fee shall be 
3 percent of the loan amount. 

(iii) Except for loans to veterans 
whose entitlement is based on service 
in the Selected Reserve under the pro-
visions of 38 U.S.C. 3701(b)(5), the fund-
ing fee shall be 2 percent of the total 
loan amount for all loans for the pur-
chase or construction of a home on 
which the veteran does not make a 
down payment, unless the veteran is 
using entitlement for a second or sub-
sequent time, in which case the fee 
shall be 3 percent. On purchase or con-
struction loans on which the veteran 
makes a down payment of 5 percent or 
more, but less than 10 percent, the 
amount of the funding fee shall be 1.50 
percent of the total loan amount. On 
purchase or construction loans on 
which the veteran makes a down pay-
ment of 10 percent or more, the amount 
of the funding fee shall be 1.25 percent 
of the total loan amount. 

(iv) On loans to veterans whose enti-
tlement is based on service in the Se-
lected Reserve under the provisions of 
38 U.S.C. 3701(b)(5), the funding fee 
shall be 2.75 percent of the total loan 
amount on loans for the purchase or 
construction of a home on which the 
veteran does not make a down pay-
ment, unless the veteran is using enti-
tlement for a second or subsequent 
time, in which case the fee shall be 3 
percent. On purchase or construction 
loans on which veterans whose entitle-
ment is based on service in the Se-
lected Reserve make a down payment 
of 5 percent or more, but less than 10 
percent, the amount of the funding fee 
shall be 2.25 percent of the total loan 
amount. On purchase or construction 
loans on which such veterans make a 
down payment of 10 percent or more, 
the amount of the funding fee shall be 
2 percent of the total loan amount. 

(v) All or part of the fee may be paid 
in cash at loan closing or all or part of 
the fee may be included in the loan 

without regard to the reasonable value 
of the property or the computed max-
imum loan amount, as appropriate. In 
computing the fee, the lender will dis-
regard any amount included in the loan 
to enable the borrower to pay such fee.

(Authority: 38 U.S.C. 3729)

(2) Subject to the limitations set out 
in this section, a fee of one-half of one 
percent of the loan balance must be 
paid to the Secretary in a manner pre-
scribed by the Secretary by a person 
assuming a loan to which section 3714 
of title 38 U.S. Code applies. The in-
strument securing such a loan shall 
contain a provision describing the 
right of the holder to collect this fee as 
trustee for the Department of Veterans 
Affairs. The loan holder shall list the 
amount of this fee in every assumption 
statement provided and include a no-
tice that the fee must be paid to the 
holder immediately following loan set-
tlement. The fee must be transmitted 
to the Secretary within 15 days of the 
receipt by the holder of the notice of 
transfer.

(Authority: 38 U.S.C. 3714, 3729(d))

(3) The lender is required to pay to 
the Secretary the fee described in para-
graph (e)(1) of this section within 15 
days after loan closing. Any lender 
closing a loan, subject to the limita-
tions set out in paragraph (e)(4) of this 
section who fails to submit timely pay-
ment of this fee will be subject to a 
late charge equal to 4 percent of the 
total fee due. If payment of the fee de-
scribed in paragraph (e)(1) of this sec-
tion is made more than 30 days after 
loan closing, interest will be assessed 
at a rate set in conformity with the 
Department of Treasury’s Fiscal Re-
quirements Manual. This interest 
charge is in addition to the 4 percent 
late charge, but the late charge is not 
included in the amount on which inter-
est is computed. This interest charge is 
to be calculated on a daily basis begin-
ning on the date of closing, although 
the interest will be assessed only on 
funding fee payments received more 
than 30 days after closing. 

(4) The lender is required to pay to 
the Secretary electronically through 
the Automated Clearing House (ACH) 
system the fees described in paragraphs 
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(e)(1) and (e)(2) of this section and any 
late fees and interest due on them. 
This shall be paid to a collection agent 
by operator-assisted telephone, ter-
minal entry, or CPU-to-CPU trans-
mission. The collection agent will be 
identified by the Secretary. The lender 
shall provide the collection agent with 
the following: authorization for pay-
ment of the funding fee (including late 
fees and interest) along with the fol-
lowing information: VA lender ID num-
ber; four-digit personal identification 
number; dollar amount of debit; VA 
loan number; OJ (office of jurisdiction) 
code; closing date; loan amount; infor-
mation about whether the payment in-
cludes a shortage, late charge, or inter-
est; veteran name; loan type; sale 
amount; downpayment; whether the 
veteran is a reservist; and whether this 
is a subsequent use of entitlement. For 
all transactions received prior to 8:15 
p.m. on a workday, VA will be credited 
with the amount paid to the collection 
agent at the opening of business the 
next banking day.

(Authority: 38 U.S.C. 3729(a))

(5) The fees described in paragraph 
(e)(1) and (e)(2) of this section shall not 
be collected from a veteran who is re-
ceiving compensation (or who but for 
the receipt of retirement pay would be 
entitled to receive compensation) or 
from a surviving spouse described in 
section 3701(b) of title 38, United States 
Code.

(Authority: 38 U.S.C. 3729(b)) 

(The information collection requirements in 
this section have been approved by the Office 
of Management and Budget under control 
numbers 2900–0474 and 2900–0516) 

[13 FR 7275, Nov. 27, 1948]

EDITORIAL NOTE: For Federal Register cita-
tions affecting § 36.4312, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 36.4313 Advances and other charges. 
(a) A holder may advance any 

amount reasonably necessary and prop-
er for the maintenance or repair of the 
security, or for the payment of accrued 
taxes, special assessments, ground or 
water rents, or premiums on fire or 
other casualty insurance against loss 

of or damage to such property and any 
such advance so made may be added to 
the guaranteed or insured indebted-
ness. A holder may also advance the 
one-half of one percent funding fee due 
on a transfer under 38 U.S.C. 3714 when 
this is not paid at the time of transfer. 
All security instruments for loans to 
which 38 U.S.C. 3714 applies must in-
clude a clause authorizing the collec-
tion of an assumption funding fee and 
an advance for this fee if it is not paid 
at the time of transfer.

(Authority: 38 U.S.C. 3714)

(b) In addition to advances allowable 
under paragraph (a) of this section, the 
holder may charge against the proceeds 
of the sale of the security; against 
gross amounts collected; in any ac-
counting to the Secretary after pay-
ment of a claim under the guaranty, in 
the computation of a claim under the 
guaranty, if lawfully authorized by the 
loan agreement and subject to 
§ 36.4321(a), or, in the computation of an 
insurance loss, any of the following 
items actually paid: 

(1) Any expense which is reasonably 
necessary for preservation of the secu-
rity, 

(2) Court costs in a foreclosure or 
other proper judicial proceeding in-
volving the security, 

(3) Other expenses reasonably nec-
essary for collecting the debt, or repos-
session or liquidation of the security, 

(4) Reasonable trustee’s fees or com-
missions not in excess of those allowed 
by statute and in no event in excess of 
5 percent of the unpaid indebtedness, 

(5) Reasonable amount for legal serv-
ices actually performed not to exceed 
10 percent of the unpaid indebtedness 
as of the date of the first uncured de-
fault, or $850 whichever is less. In no 
event may the combined total of the 
amounts claimed for trustee’s fees and 
legal services (paragraphs (b)(4) and (5) 
of this section) exceed $850. 

(6) The cost of a credit report(s) on 
the debtor(s), which is (are) to be for-
warded to the Secretary in connection 
with the claim, 

(7) Reasonable and customary costs 
of property inspections, 
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(8) Any other expense or fee that is 
approved in advance by the Secretary.

(Authority: 38 U.S.C. 3720(a)(3))

(c) Any advances or charges enumer-
ated in paragraph (a) or (b) of this sec-
tion may be included as specified in the 
holder’s accounting to the Secretary, 
but they are not chargeable to the 
debtor unless he or she otherwise be 
liable therefor. 

(d) Advances of the type enumerated 
in paragraph (a) of this section and any 
other advances determined to be nec-
essary and proper in order to preserve 
or protect the security may be author-
ized by employees designated in 
§ 36.4342(b) in the case of any property 
constituting the security for a loan ac-
quired by the Secretary or constituting 
the security for the unpaid balance of 
the purchase price owing to the Sec-
retary on account of the sale of such 
property. Such advances shall be se-
cured to the extent legal and prac-
ticable by a lien on the property. 

(e) Notwithstanding the provisions of 
paragraph (a) or (b) of this section, 
holders of condominium loans guaran-
teed or insured under 38 U.S.C. 
3710(a)(6) shall not pay those assess-
ments or charges allocable to the con-
dominium unit which are provided for 
in the instruments establishing the 
condominium form of ownership in the 
absence of the prior approval of the 
Secretary. 

[13 FR 7739, Dec. 15, 1948, as amended at 17 
FR 9668, Oct. 25, 1952; 36 FR 320, Jan. 9, 1971; 
40 FR 34591, Aug. 18, 1975; 45 FR 38056, June 
6, 1980; 53 FR 27049, July 18, 1988; 53 FR 34296, 
Sept. 6, 1988; 55 FR 37477, Sept. 12, 1990; 58 FR 
29116, May 19, 1993; 59 FR 48566, Sept. 22, 1994]

§ 36.4314 Extensions and reamortiza-
tions. 

(a) Provided the debtor(s) is (are) a 
reasonable credit risk(s), as determined 
by the holder based upon review of the 
debtor’s (s’) creditworthiness, includ-
ing a review of a current credit re-
port(s) on the debtor(s), the terms of 
repayment of any loan may by written 
agreement between the holder and the 
debtor(s), be extended in the event of 
default, to avoid imminent default, or 
in any other case where the prior ap-
proval of the Secretary is obtained. Ex-
cept with the prior approval of the Sec-

retary, no such extension shall set a 
rate of amortization less than that suf-
ficient to fully amortize at least 80 per-
cent of the loan balance so extended 
within the maximum maturity pre-
scribed for loans of its class. 

(b) In the event of a partial prepay-
ment pursuant to § 36.4310, the balance 
of the indebtedness may, by written 
agreement between the holder and the 
debtor(s), be reamortized, provided the 
reamortization schedule will result in 
full repayment of the loan within the 
original maturity, and provided the 
debtor(s) is (are) reasonable credit 
risk(s), as determined by the holder 
based upon review of the debtor’s (s’) 
creditworthiness, including a review of 
a current credit report(s) on the debt-
or(s). 

(c) In the event an additional loan is 
proposed to be made pursuant to 
§ 36.4351 for the repair, alteration, or 
improvement of real property on which 
there is an existing loan guaranteed or 
insured under 38 U.S.C. chapter 37, the 
terms of repayment of the prior loan 
may, by written agreement between 
the holder and the debtor, be recast to 
combine the schedule of repayments on 
the two loans, provided the entire in-
debtedness is repayable within the per-
missible maximum maturity of the 
original loan. 

(d) Unless the prior approval of the 
Secretary has been obtained, any ex-
tension or reamortization agreed to by 
a holder which relieves any obligor 
from liability will release the liability 
of the Secretary under the guaranty or 
insurance on the entire loan. However, 
if such release of liability of an obligor 
results through operation of law by 
reason of an extension or other act of 
forbearance, the liability of the Sec-
retary as guarantor or insurer will not 
be affected thereby, provided the re-
quired lien is maintained and the title 
holder is and will remain liable for the 
payment of the indebtedness: And fur-
ther provided, That if such extension or 
act of forbearance will result in the re-
lease of the veteran, all delinquent in-
stallments, plus any foreclosure ex-
penses which may have been incurred, 
shall have been fully paid. 

(e) The holder shall promptly forward 
to the Secretary an advice of the terms 
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of any agreement effecting a re-
amortization or extension of a guaran-
teed or insured loan, together with a 
cop(y)(ies) of the credit report(s) ob-
tained on the debtor(s).

(Authority: 38 U.S.C. 3703(c)(1)) 

[13 FR 7276, Nov. 27, 1948, as amended at 19 
FR 4002, July 1, 1954; 24 FR 2653, Apr. 7, 1959; 
53 FR 34296, Sept. 6, 1988]

§ 36.4315 Notice of default and accept-
ability of partial payments. 

(a) Reporting of defaults. The holder of 
any guaranteed or insured loan shall 
give notice to the Secretary within 45 
days after any debtor: 

(1) Is in default by reason of non-
payment of any installment for a pe-
riod of 60 days from the date of first 
uncured default (see § 36.4301(f)); or 

(2) Is in default by failing to comply 
with any other covenant or obligation 
of such guaranteed or insured loan 
which failure persists for a continuing 
period of 90 days after demand for com-
pliance therewith has been made, ex-
cept that if the default is due to non-
payment of real estate taxes, the no-
tice shall not be required until the fail-
ure to pay when due has persisted for a 
continuing period of 180 days. 

(b) Partial payments. A partial pay-
ment is a remittance on a loan in de-
fault (as defined in § 36.4301(g)) of any 
amount less than the full amount due 
under the terms of the loan and secu-
rity instruments at the time the remit-
tance is tendered. 

(1) Except as provided in paragraph 
(b)(2) of this section, or upon the ex-
press waiver of the Secretary, the 
mortgage holder shall accept any par-
tial payment and either apply it to the 
mortgagor’s account or identify it with 
the mortgagor’s account and hold it in 
a special account pending disposition. 
When partial payments held for dis-
position aggregate a full monthly in-
stallment, including escrow, they shall 
be applied to the mortgagor’s account. 

(2) A partial payment may be re-
turned to the mortgagor, within 10 cal-
endar days from date of receipt of such 
payment, with a letter of explanation 
only if one or more of the following 
conditions exist: 

(i) The property is wholly or par-
tially tenant-occcupied and rental pay-

ments are not being remitted to the 
holder for application to the loan ac-
count; 

(ii) The payment is less than one full 
monthly installment, including es-
crows and late charge, if applicable, 
unless the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iii) The payment is less than 50 per-
cent of the total amount then due, un-
less the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iv) The payment is less than the 
amount agreed to in a written repay-
ment plan; 

(v) The amount tendered is in the 
form of a personal check and the holder 
has previously notified the mortgagor 
in writing that only cash or certified 
remittances are acceptable; 

(vi) A delinquency of any amount has 
continued for at least 6 months since 
the account first became delinquent 
and no written repayment plan has 
been arranged; 

(vii) Foreclosure has been com-
menced by the taking of the first ac-
tion required for foreclosure under 
local law; 

(viii) The holder’s lien position would 
be jeopardized by acceptance of the 
partial payment. 

(3) A failure by the holder to comply 
with the provisions of this paragraph 
may result in a partial or total loss of 
guaranty or insurance pursuant to 
§ 36.4325(b), but such failure shall not 
constitute a defense to any legal action 
to terminate the loan. 

(Authority: 38 U.S.C. 3703(c)(1)) 

[45 FR 31065, May 12, 1980]

§ 36.4316 Continued default. 
(a) In the event any failure of the 

debtor to discharge the debtor’s obliga-
tions under the loan continues for a pe-
riod of 3 months, or for more than 1 
month on an extended loan or on a 
term loan, the holder may at the hold-
er’s option then or thereafter give the 
notice prescribed in § 36.4317. 

(b) The notice prescribed in § 36.4317 
may be submitted prior to the time 
prescribed in paragraph (a) of this sec-
tion in any case where any material 
prejudice to the rights of the holder or 
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to the Secretary or hazard to the secu-
rity warrants more prompt action. 

(Authority: 38 U.S.C. 3732) 

(The information collection requirements 
contained in paragraph (c) were approved by 
the Office of Management and Budget under 
control number 2900–0480) 

[13 FR 7276, Nov. 27, 1948, as amended at 45 
FR 31065, May 12, 1980; 53 FR 34296, Sept. 6, 
1988; 61 FR 28058, June 4, 1996]

§ 36.4317 Notice of intention to fore-
close. 

(See also § 36.4319.) Except upon the 
express waiver of the Secretary, a hold-
er shall not begin proceedings in court 
or give notice of sale under power of 
sale, or otherwise take steps to termi-
nate the debtor’s rights in the security 
until the expiration of 30 days after de-
livery by registered mail to the Sec-
retary of a notice of intention to take 
such action: Provided, That 

(a) Immediate action as required 
under 38 CFR 36.4346 (i), may be taken 
if the property to be affected thereby 
has been abandoned by the debtor or 
has been or may be otherwise subjected 
to extraordinary waste or hazard, or if 
there exist conditions justifying the 
appointment of a receiver for the prop-
erty (without reference to any contrac-
tual provisions for such appointment); 

(b) Any right of a holder to repossess 
personal property may be exercised 
without prior notice to the Secretary; 
but notice of any such action taken 
shall be given by certified mail to the 
Secretary within ten days thereafter; 
and 

(c) The notice required under this 
paragraph shall also be provided to the 
original veteran-borrower and any 
other liable obligors by certified mail 
within 30 days after such notice is pro-
vided to the Secretary in all cases in 
which the current owner of the prop-
erty is not the original veteran-bor-
rower. A failure by the holder to make 
a good faith effort to comply with the 
provisions of this subparagraph may 
result in a partial or total loss of guar-
anty or insurance pursuant to VA Reg-
ulation 36.4325(b), but such failure shall 
not constitute a defense to any legal 
action to terminate the loan. A good 
faith effort will include, but is not lim-
ited to: 

(1) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify the name and current 
or last known address of the original 
veteran and any other liable obligors; 

(2) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify sufficient information 
(e.g., Social Security Number) to per-
form a routine trace inquiry through a 
major consumer credit bureau; 

(3) Conducting the trace inquiry 
using an in-house credit reporting ter-
minal; 

(4) Obtaining the results of the in-
quiry; 

(5) Mailing the required notices and 
concurrently providing the Secretary 
with the names and addresses of all ob-
ligors identified and sent notice; and, 

(6) Documentation of the holder’s 
records. 

(Approved by the Office of Management and 
Budget under Control Number 2900–0530) 

[58 FR 29116, May 19, 1993]

§ 36.4318 Refunding of loans in default. 
(a) Upon receiving a notice of default 

or a notice under § 36.4317, the Sec-
retary may within 30 days thereafter 
require the holder upon penalty of oth-
erwise losing the guaranty or insur-
ance to transfer and assign the loan 
and the security therefore to the Sec-
retary or to another designated by the 
Secretary upon receipt of payment in 
full of the balance of the indebtedness 
remaining unpaid to the date of such 
assignment. Such assignment may be 
made without recourse but the trans-
feror shall not thereby be relieved from 
the provisions of § 36.4325. 

(b) If the obligation is assigned or 
transferred to a third party pursuant 
to paragraph (a) of this section the 
Secretary may continue in effect the 
guaranty or insurance issued with re-
spect to the previous loan in such man-
ner as to cover the assignee or trans-
feree. 

[13 FR 7276, Nov. 27, 1948, as amended at 45 
FR 31065, May 12, 1980; 61 FR 28058, June 4, 
1996]

§ 36.4319 Legal proceedings. 
(a) When the holder institutes suit or 

otherwise becomes a party in any legal 
or equitable proceeding brought on or 
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in connection with the guaranteed or 
insured indebtedness, or involving title 
to, or other lien on, the security, such 
holder, within the time that would be 
required if the Secretary were a party 
to the proceeding, shall deliver to the 
Secretary, by mail or otherwise, by 
making such delivery to the loan guar-
anty officer at the office which granted 
the guaranty or the insurance, or other 
office to which the holder has been no-
tified the file is transferred, a copy of 
every procedural paper filed on behalf 
of holder, and shall also so deliver, as 
promptly as possible, a copy of each 
similar pleading served on holder or 
filed in the cause by any other party 
thereto. Notice of, or motion for, con-
tinuance and orders thereon are ex-
cepted from the foregoing. 

(b) A copy of a notice of sale shall be 
similarly delivered by the holder, or 
the holder’s agent or trustee, to the 
Secretary at the VA Regional Office of 
jurisdiction at least 30 days prior to 
the scheduled liquidation sale, or with-
in 5 days after the date of first publica-
tion of the notice, whichever is later. A 
copy of any other notice of sale or ac-
quisition of the property served on the 
holder or advice of any sale of which 
the holder has knowledge shall be simi-
larly delivered to the Secretary, in-
cluding any such notice of a tax sale or 
other superior lien or judicial sale. 
Such notice shall be accompanied by a 
statement of the account indebtedness 
and a copy of the liquidation appraisal 
request, if not previously delivered.

(Authority: 38 U.S.C. 3732)

(c) The procedure prescribed in para-
graphs (a) and (b) of this section shall 
not be applicable in any proceeding to 
which the Secretary is a party, after 
the Secretary’s appearance shall have 
been entered therein by a duly author-
ized attorney. 

(d) In any legal or equitable pro-
ceeding (including probate and bank-
ruptcy proceedings) to which the Sec-
retary is a party, original process and 
any other process prior to appearance, 
proper to be served on the Secretary, 
shall be delivered to the loan guaranty 
officer of the regional office of the VA 

having jurisdiction of the area in which 
the court is situated. Within the time 
required by applicable law, or rule of 
court, the Secretary will cause appro-
priate special or general appearance to 
be entered in the case by an authorized 
attorney.

(Authority: 38 U.S.C. 3732)

(e) After appearance of the Secretary 
by attorney all process and notice oth-
erwise proper to serve on the Secretary 
before or after judgment, if served on 
the attorney of record, shall have the 
same effect as if the Secretary were 
personally served within the jurisdic-
tion of the court.

(Authority: 38 U.S.C. 3732)

(f) If following a default, the holder 
does not bring appropriate action with-
in 30 days after requested in writing by 
the Secretary to do so, or does not 
prosecute such action with reasonable 
diligence, the Secretary may at the 
Secretary’s option fix a date beyond 
which no further charges may be in-
cluded in the computation of the in-
debtedness for the purposes of account-
ing between the holder and the Sec-
retary. The Secretary may also inter-
vene in, or begin and prosecute to com-
pletion any action or proceeding, in the 
Secretary’s name or in the name of the 
holder, which the Secretary deems nec-
essary or appropriate. The Secretary 
shall pay, in advance if necessary, any 
court costs or other expenses incurred 
by the Secretary or properly taxed 
against the Secretary in any such ac-
tion to which the Secretary is a party, 
but may charge the same, and also a 
reasonable amount for legal services, 
against the guaranteed or insured in-
debtedness, or the proceeds of the sale 
of the security to the same extent as 
the holder (see § 36.4313 of this part), or 
otherwise collect from the holder any 
such expenses incurred by the Sec-
retary because of the neglect or failure 
of the holder to take or complete prop-
er action. The rights and remedies 
herein reserved are without prejudice 
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to any other rights, remedies, or de-
fenses, in law or in equity, available to 
the Secretary.

(Authority: 38 U.S.C. 3732) 

[13 FR 7276, Nov. 27, 1948, as amended at 45 
FR 31065, May 12, 1980; 53 FR 1351, Jan. 19, 
1988; 53 FR 4978, Feb. 19, 1988; 53 FR 42950, 
Oct. 25, 1988, 54 FR 612, Jan. 9, 1989; 54 FR 
27163, June 28, 1989]

§ 36.4320 Sale of security. 
(a) Upon receipt by the Secretary of 

notice of a liquidation sale of any secu-
rity for a guaranteed or insured loan, 
the Secretary shall determine the net 
value of the security and shall notify 
the holder of the net value and of the 
regulatory provision which will govern 
the disposition of the security. 

(1) If the net value of the real prop-
erty securing a guaranteed or insured 
loan exceeds the unguaranteed portion 
of the indebtedness, the Secretary shall 
specify in advance of the liquidation 
sale the minimum amount which shall 
be credited to the indebtedness of the 
borrower on account of the value of the 
security to be sold, subject to the fol-
lowing: 

(i) The specified amount in such 
cases shall be the lesser of the net 
value of the property or the total in-
debtedness. 

(ii) If a minimum amount for credit 
to the indebtedness has been specified 
in relation to a liquidation sale of real 
property, and: 

(A) The holder acquires the property, 
or the rights to the property, at the 
sale for an amount not in excess of 
such specified amount, the holder shall 
credit to the indebtedness the amount 
specified. The holder then may retain 
the property or, not later than 15 days 
after the date of sale, advise the Sec-
retary of the holder’s election to con-
vey or transfer the property, or the 
rights to the property, to the Sec-
retary; 

(B) The holder acquires the property, 
or the rights to the property, at the 
liquidation sale for an amount in ex-
cess of the specified amount, the in-
debtedness shall be credited with the 
proceeds of the sale. The holder may 
elect to convey the property to the 
Secretary under the terms of para-
graph (a)(1)(ii)(A) of this section, un-

less a bid in excess of the specified 
amount was made pursuant to para-
graph (a)(3) of this section.

(Authority: 38 U.S.C. 3732(c))

(C) A third party acquires the prop-
erty, or the rights to the property, at 
the liquidation sale for an amount 
equal to or in excess of that specified, 
the holder shall credit to the indebted-
ness the net proceeds of the sale; 

(D) A third party acquires the prop-
erty, or the rights to the property, at 
the liquidation sale for an amount less 
than that specified, the holder shall 
credit to the indebtedness the amount 
specified. 

(iii) If a minimum amount has been 
specified by the Secretary, the Sec-
retary’s liability under loan guaranty 
shall be the total indebtedness less the 
amount credited to the indebtedness 
under paragraph (a)(1)(ii) of this sec-
tion, not to exceed the Secretary’s 
maximum liability as computed under 
§ 35.4321 of this part. 

(2) If the net value of the real prop-
erty securing a guaranteed or insured 
loan does not exceed the unguaranteed 
portion of the indebtedness: 

(i) The Secretary shall notify the 
holder that no minimum amount will 
be specified for credit to the indebted-
ness on account of the value of the se-
curity to be sold; 

(ii) The Secretary may not accept 
conveyance or transfer of the property; 

(iii) The holder shall credit against 
the indebtedness the net proceeds of 
the sale, and the Secretary’s liability 
under loan guaranty shall be limited to 
the total indebtedness less the amount 
credited to the indebtedness not to ex-
ceed the Secretary’s maximum liabil-
ity as computed under § 36.4321 of this 
part; and 

(iv) The liability of the Secretary 
shall not be subject to adjustment by 
reason of any subsequent disposition of 
the property by the holder. 

(3) If a minimum bid is required 
under applicable State law, or decree of 
foreclosure or order of sale, or other 
lawful order or decree, and: 

(i) Such minimum bid exceeds an 
amount which has been specified by the 
Secretary under paragraph (a)(1) of this 
section; and 

VerDate jul<14>2003 01:39 Jul 29, 2003 Jkt 200137 PO 00000 Frm 00620 Fmt 8010 Sfmt 8010 Y:\SGML\200137T.XXX 200137T



621

Department of Veterans Affairs § 36.4320 

(ii) The holder acquires the property 
at the liquidation sale for an amount 
not exceeding the amount legally re-
quired; the holder may elect to convey 
the property to the Secretary pursuant 
to paragraph (a)(1)(ii)(A) of this sec-
tion. The amount bid at the sale or the 
total indebtedness, whichever is less, 
shall govern instead of the specified 
amount and for the purpose of deter-
mining the Secretary’s liability under 
loan guaranty.

(Authority: 38 U.S.C. 3732)

(b) The holder should not carry out a 
liquidation sale until the Secretary has 
furnished the notice required under 
paragraph (a) of this section. In the 
event the holder carries out a liquida-
tion sale prior to receiving such notice, 
the holder shall credit against the in-
debtedness the greater of: 

(1) The net proceeds of the sale; or 
(2) The amount of the indebtedness or 

the net value of the property, which-
ever is less. 
The provisions of paragraph 
(a)(1)(ii)(A) of this section, which ex-
tends to the holder the option of con-
veying or transferring the property to 
the Secretary, shall not be applicable, 
and the Secretary’s liability under the 
loan guaranty shall be the total indebt-
edness less the amount credited to the 
indebtedness under paragraph (b) (1) or 
(2) of this section, not to exceed the 
Secretary’s maximum liability as com-
puted under § 36.4321 of this part.

(Authority: 38 U.S.C. 3732)

(c) When a debtor proposes to convey 
or transfer any real property to a hold-
er to avoid foreclosure or other judi-
cial, contractural, or statutory disposi-
tion of the obligation or of the secu-
rity, the consent of the Secretary to 
the terms of such proposal shall be ob-
tained in advance of such conveyance 
or transfer. In consenting to the terms 
of the debtor’s proposal the Secretary 
shall furnish the notice required under 
paragraph (a) of this section.

(Authority: 38 U.S.C. 3732)

(d) Upon receipt by the Secretary of 
notice of a judicial or statutory sale, or 
other public sale under power of sale 
contained in the loan instruments, to 

liquidate any personal property which 
is security for a guaranteed or insured 
loan, the Secretary may specify in ad-
vance of such sale the minimum 
amount which shall be credited to the 
indebtedness of the borrower on ac-
count of the value of the security to be 
sold. 

(1) If a minimum amount has been 
specified by the Secretary, and 

(i) The holder is the successful bidder 
at the sale for an amount not in excess 
of such minimum amount, the holder 
shall sell the property pursuant to 
paragraph (d)(3) of this section and the 
amount realized from the resale of the 
property shall govern, instead of the 
specified minimum amount, in the 
final accounting for determining the 
rights and liabilities of the holder and 
the Secretary, 

(ii) A third party is the successful 
bidder at the sale for an amount equal 
to or in excess of that specified, the 
holder shall credit to the indebtedness 
the net proceeds of the sale, 

(iii) A third party is the successful 
bidder at the sale for an amount less 
than that specified, the holder shall 
credit to the indebtedness the amount 
specified, 

(iv) The holder is the successful bid-
der at the sale for an amount in excess 
of the specified amount, the indebted-
ness shall be credited with the proceeds 
of the sale or the amount realized from 
the resale of the property pursuant to 
paragraph (d)(3) of this section, which-
ever is the greater, unless the bid in ex-
cess of the specified amount was made 
pursuant to paragraph (d)(4) of this sec-
tion. 

(2) If a minimum amount has not 
been specified by the Secretary under 
paragraph (d)(1) of this section, the 
holder shall credit against the indebt-
edness the net proceeds of the sale ex-
cept as provided in paragraph (d)(4) of 
this section. 

(3) If personal property has been re-
possessed or otherwise acquired by a 
holder and no public sale is proposed or 
required to be held to entitle the hold-
er to effect a further disposition of 
such property, or if the holder is the 
successful bidder at the sale of personal 
property as provided in paragraph (d)(1) 
of this section, the holder shall sell the 
property within a reasonable time. The 
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holder shall submit to the Secretary a 
written advice setting forth the price, 
terms, conditions and the expenses of 
the proposed sale at least 10 days in ad-
vance, and the Secretary shall either 
assent to such sale in which event the 
holder shall credit against the indebt-
edness the net proceeds of the sale or, 
upon agreement to indemnify the hold-
er to the extent of any increased or re-
sultant loss, the Secretary may specify 
the minimum net price for which the 
security may be sold. If such amount 
has been specified, the holder shall sell 
the personal property within a reason-
able time in the open market for the 
best price obtainable: Provided, that the 
prior approval of the Secretary shall be 
obtained if the property is to be sold 
for a net amount less than the specified 
amount, or if the property is to be sold 
on terms other than all cash. The ulti-
mate net amount realized by the holder 
from such sale shall be reported by the 
holder to the Secretary in an account-
ing which will determine their respec-
tive rights and liabilities. 

(4) If a minimum bid is required 
under applicable State law, or decree of 
foreclosure or order of sale, or other 
lawful order or decree, the holder may 
bid an amount not exceeding such 
amount legally required. If an amount 
has been specified by the Secretary and 
the holder is the successful bidder for 
an amount not exceeding the amount 
legally required, such specified amount 
shall govern for the purposes of this 
paragraph and for the purpose of com-
puting the ultimate loss under the 
guaranty or insurance. In the event no 
amount is specified and the holder is 
the successful bidder for an amount not 
exceeding the amount legally required, 
the amount paid or payable by the Sec-
retary under the guaranty shall not be 
subject to any adjustment by reason of 
such bid.

(Authority: 38 U.S.C. 3732)

(e) If the Secretary has specified an 
amount as provided in this section, and 
the holder learns of any material dam-
age to the property occurring prior to 
the foreclosure sale or to the accept-
ance of a deed in lieu of foreclosure or 
prior to any other event to which such 
specified amount is applicable, the 

holder shall promptly advise the Sec-
retary of such damage. 

(f) The holder in accounting to the 
Secretary in connection with the dis-
position of any property in accordance 
with paragraph (a), (b), or (d) of this 
section, may include as a part of the 
indebtedness all actual expenses or 
costs of the proceedings, paid by the 
holder, within the limits defined in 
§ 36.4313 of this part. In connection with 
the conveyance or transfer of property 
to the Secretary the holder may in-
clude in accounting to the Secretary 
the following expense items if actually 
paid by the holder, in addition to the 
consideration payable for the property 
under paragraph (g) of this section:

(Authority: 38 U.S.C. 3732)

(1) State and documentary stamp 
taxes as may be required. 

(2) The customary cost of obtaining 
evidence of title in favor of the Sec-
retary as specified in paragraph (h)(5) 
of this section but not including title 
evidence obtained incident to the mak-
ing of the loan or any expenses in-
curred to clear title defects. 

(3) Amount expended for taxes, spe-
cial assessments, including such pay-
ments which are specified in paragraph 
(h)(4) of this section. 

(4) Recording fees. 
(5) Any other expenditures in connec-

tion with the property which are ap-
proved by the Secretary. 

(g) In the event a holder elects to 
convey or transfer the property to the 
Secretary pursuant to paragraph (a), 
(b), or (c) of this section, the consider-
ation to be paid by the Secretary in re-
turn for the property shall be the speci-
fied amount: Provided, That if a claim 
under the guaranty was previously 
paid, the consideration payable for the 
property shall be an amount equal to 
the indebtedness (less the amount pre-
viously paid on the guaranty) or the 
specified amount, whichever is less. If 
no claim under the guaranty was pre-
viously paid, the holder may, pursuant 
to § 36.4321(b) submit a claim within the 
maximum guaranty liability for the 
difference between the specified 
amount and an amount equal to the in-
debtedness. In the case of an insured 
loan, the holder may submit a claim 
for the difference between an amount 
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equal to the indebtedness and the spec-
ified amount pursuant to § 36.4374. 

(h) The conveyance or transfer of any 
property to the Secretary pursuant to 
paragraphs (a), (b), or (c) of this section 
shall be subject to the following provi-
sions: 

(1) If the holder’s notice to the Sec-
retary electing to convey or transfer 
the property precedes the acquisition 
of the property by the holder and the 
holder then acquires the property, the 
holder shall promptly after such acqui-
sition advise the Secretary of the ac-
quisition. Such advice, or the notice of 
election if given subsequent to acquisi-
tion, shall state the amount of the suc-
cessful bid (if the property was ac-
quired by the holder at public sale) and 
shall state the insurance coverage then 
in force, specifying for each policy, the 
name of the insurance company, the 
hazard covered, the amount, and the 
expiration date. 

(2) The holder may cancel any insur-
ance in force when the holder acquires 
the property, provided the holder has 
obtained the prior approval of the Sec-
retary. Coincident with the notice of 
election to convey or transfer the prop-
erty to the Secretary or with the ac-
quisition of the property by the holder, 
following such notice, whichever is 
later, the holder shall obtain endorse-
ments on all such insurance policies 
naming the Secretary as an assured, as 
his/her interest may appear. Such in-
surance policies shall be forwarded to 
the Secretary at the time of the con-
veyance or transfer of the property to 
the Secretary or as soon after that 
time as feasible. 

(3) Occupancy of the property by any-
one properly in possession by virtue of 
and during a period of redemption, or 
by anyone else unless under a claim of 
title which makes the title sought to 
be conveyed by the holder of less dig-
nity or quality than that required by 
this section, shall not preclude the 
holder from conveying or transferring 
the property to the Secretary. Except 
with the prior approval of the Sec-
retary, the holder shall not rent the 
property to a new tenant, nor extend 
the term of an existing tenancy on 
other than a month-to-month basis. 

(4) Any taxes, special assessments or 
ground rents due and payable within 30 

days after date of conveyance or trans-
fer to the Secretary shall be paid by 
the holder if bills therefor are obtain-
able before such conveyance or trans-
fer. 

(5) Each conveyance or transfer of 
real property to the Secretary pursu-
ant to this section shall be acceptable 
if the holder thereby convenants or 
warrants against the acts of the holder 
and those claiming under the holder 
(e.g., by special warranty deed) and if 
it vests in the Secretary or will entitle 
the Secretary to such title as is or 
would be acceptable to prudent lending 
institutions, informed buyers, title 
companies, and attorneys, generally, in 
the community in which the property 
is situated. Any title so acceptable will 
not be unacceptable to the Secretary 
by reason of any of the limitations on 
the quantum or quality of the property 
or title stated in § 36.4350(b) of this 
part: 

Provided, That (i) at the time of con-
veyance or transfer to the Secretary 
there has been no breach of any condi-
tions affording a right to the exercise 
of any reverter, except that title will 
not be unacceptable to the Secretary 
by reason of a violation of a restriction 
based on race, color, creed, or national 
origin, whether or not such restriction 
provides for reversion or forfeiture of 
title or a lien for liquidated damages in 
the event of a breach. 

(ii) With respect to any such limita-
tions which came into existence subse-
quent to the making of the loan, full 
compliance was had with the require-
ments of § 36.4324 of this part. The ac-
ceptability of a conveyance or transfer 
pursuant to the requirements of this 
paragraph will be established by deliv-
ery to the Secretary of any of the fol-
lowing evidence of title issued by an in-
stitution or person satisfactory to the 
Secretary, in form satisfactory to him/
her showing that title to the property 
of the quality specified in this para-
graph is or will be vested in the Sec-
retary: 

(A) A title policy insuring the Sec-
retary in an amount approximately 
equal to the consideration for the prop-
erty, or a commitment for such title 
policy; or 

(B) A certificate of record title; or 
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(C) An abstract of title accompanied 
by a legal opinion as to the quality of 
such title of record; or 

(D) A Torrens or similar title certifi-
cate; or 

(E) Such other evidence of title as 
the Secretary may approve. 

In lieu of such title evidence, the Sec-
retary will accept a conveyance or 
transfer with general warranty with re-
spect to the title from a holder de-
scribed in 38 U.S.C. 3702(d) or from a 
holder of financial responsibility satis-
factory to the Secretary. In any case 
where the holder does not deliver evi-
dence of title of the character specified 
in this paragraph, the holder to aid the 
Secretary in determination of accept-
ability of title shall without expense to 
the Secretary furnish such evidence of 
title, including survey, if any, as may 
have been obtained by the holder inci-
dent to the making of the loan or at-
tendant to the foreclosure. 

(6) Except with respect to matters 
covered by any covenants or warran-
ties of the holder, the acceptance by 
the Secretary of a conveyance or trans-
fer by the holder shall conclude the re-
sponsibility of the holder to the Sec-
retary under the regulations of this 
subpart with respect to the title and in 
the event of the subsequent discovery 
of title defects, the Secretary shall 
have no recourse against the holder 
with respect to such title other than by 
reason of such covenants and warran-
ties. 

(7) As between the holder and the 
Secretary, the responsibility for any 
loss due to damage to or destruction of 
the property or due to personal injury 
sustained in respect to such property 
shall be governed by the provisions of 
this paragraph and paragraph (h)(10) of 
this section. Ordinary wear and tear 
excepted, the holder shall bear such 
risk of loss from the date of acquisition 
by the holder to the date such risk of 
loss is assumed by the Secretary. Such 
risk of loss is assumed by the Sec-
retary from the date of receipt of the 
holder’s election to convey or transfer 
the property to the Secretary or, in the 
event of receipt of notice of such elec-
tion prior to acquisition, from the date 
of the Secretary’s receipt of notice of 
acquisition by the holder: 

Provided, That if custody over the prop-
erty has not been delivered by the 
holder to the Secretary on the date 
when the Secretary otherwise would 
have assumed the risk of loss, the Sec-
retary’s assumption of the risk of loss 
will be deferred until such custody over 
the property is delivered, or until the 
property has been conveyed or trans-
ferred to the Secretary. The amount of 
any loss chargeable to the holder may 
be deducted from the amount payable 
by the Secretary at the time the prop-
erty is transferred. In any case where 
pursuant to the VA regulations rejec-
tion of the title is legally proper, the 
Secretary may surrender custody of 
the property as of the date specified in 
the Secretary’s notice to the holder. 
The Secretary’s assumption of such 
risk shall terminate upon such sur-
render. 

(8) The holder shall not be liable to 
the Secretary for any portion of the 
paid or unpaid taxes, special assess-
ments, ground rents, insurance pre-
miums, or other similar items. 

(9) The Secretary shall be entitled to 
all rentals and other income collected 
from the property and to any insurance 
proceeds or refunds subsequent to the 
date of acquisition by the holder. 

(10) In respect to a property which 
was the security for a condominium 
loan guaranteed or insured 38 U.S.C. 
3710(a)(6) the responsibility for any loss 
due to damage to or destruction of the 
property or due to personal injury sus-
tained in respect to such property shall 
in no event pass to the Secretary until 
the Secretary expressly assumes such 
responsibility or until conveyance of 
the property to the Secretary, which-
ever first occurs. The holder shall have 
the right to convey such property to 
the Secretary only if the property (in-
cluding elements of the development or 
project owned in common with other 
unit owners) is undamaged by fire, 
earthquake, windstorm, flooding or 
boiler explosion. The absence of a right 
in the holder to convey such property 
which is so damaged shall not preclude 
a conveyance, if the Secretary agrees 
in a given case to such a conveyance 
upon completion of repairs within a 
specified period of time and such re-
pairs are so completed and the convey-
ance is otherwise in order. 
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(i)(1) The terms ‘‘date of sale’’ or 
‘‘date of acquisition’’ as used in this 
section are defined as the date of the 
event (e.g., sale, confirmation of sale 
when required under local practice, de-
livery of deed in case of voluntary con-
veyance, etc.) which fixes the rights of 
the parties in the property. 

(2) The term ‘‘property’’ or ‘‘real 
property’’ as used in this section shall 
include 

(i) A leasehold estate which at the 
time of closing the loan was not less 
duration than prescribed by 
§ 36.4350(a)(2) of this part, and 

(ii) The rights derived by the holder 
through a foreclosure sale of real es-
tate whether or not such rights con-
stitute an estate in real property under 
local law. 

(j) Except as provided in paragraph 
(h)(6) of this section, the provisions of 
this section shall not be in derogation 
of any rights which the Secretary may 
have under § 36.4325 of this part. The 
Under Secretary for Benefits, or the 
Director, Loan Guaranty Service, may 
authorize any deviation from the provi-
sions of this section, within the limita-
tions prescribed in 38 U.S.C. Chapter 37, 
which may be necessary or desirable to 
accomplish the objectives of this sec-
tion if such deviation is made nec-
essary by reason of any laws or prac-
tice in any State or Territory or the 
District of Columbia: Provided, that no 
such deviation shall impair the rights 
of any holder not consenting to the de-
viation with respect to loans made or 
approved prior to the date the holder is 
notified of such action.

(Authority: 38 U.S.C. 3732, Pub. L. 100–527) 

[13 FR 7739, Dec. 15, 1948, as amended at 20 
FR 9180, Dec. 10, 1955; 24 FR 2654, Apr. 7, 1959; 
28 FR 11505, Oct. 29, 1963; 33 FR 6975, May 9, 
1968; 33 FR 18026, Dec. 4, 1968; 34 FR 11095, 
July 1, 1969; 36 FR 320, Jan. 9, 1971; 40 FR 
34591, Aug. 18, 1975; 53 FR 1352, Jan. 19, 1988; 
54 FR 27163, June 28, 1989; 60 FR 38262, July 
26, 1995; 61 FR 28058, June 4, 1996]

§ 36.4321 Computation of guaranty 
claims; subsequent accounting. 

(a) Subject to the limitation that the 
total amounts payable shall in no 
event exceed the amount originally 
guaranteed, the amount payable on a 
claim for the guaranty shall be the per-
centage of the loan originally guaran-

teed applied to the indebtedness com-
puted as of the earliest of the following 
dates: 

(1) The date of the liquidation sale; 
or, 

(2) The cutoff date established under 
paragraph (f) of § 36.4319 of this part; or, 

(3) The cutoff date established under 
paragraph (b) of this section. 

Deposits or other credits or setoffs 
legally applicable to the indebtedness 
on the date of computation shall be ap-
plied in reduction of the indebtedness 
on which the claim is based. Any 
escrowed or earmarked funds not sub-
ject to superior claims of third persons 
must likewise be so applied. 

(b) In any case in which there is a 
delay in the liquidation sale caused by: 

(1) The holder of the loan extending 
forbearance in excess of 30 days at the 
request of the Secretary, the cutoff 
date for computation of the indebted-
ness shall be 30 days after the date the 
Secretary determines the liquidation 
sale would have taken place if there 
had been no such delay, provided: the 
net value of the real property securing 
the loan does not exceed the 
unguaranteed portion of the indebted-
ness as of the actual liquidation sale 
date and such net value will exceed the 
unguaranteed portion of the indebted-
ness as ofthe cutoff date; 

(2) The Secretary, including the Sec-
retary’s failure to provide the holder 
with advice as to the net value of the 
security within two working days prior 
to a scheduled liquidation sale but ex-
cluding forbearance exercised at the re-
quest of the Secretary, with respect to 
a holder which has complied with the 
provisions of § 36.4319(b) of this part, 
the cutoff date for computation of the 
indebtedness shall be the date the liq-
uidation sale would have taken place if 
there had been no such delay; 

(3) A voluntary case commenced 
under Title 11, United States Code (re-
lating to bankruptcy), the cutoff date 
for computation of the indebtedness 
shall be 30 days after the date the Sec-
retary determines the liquidation sale 
would have taken place if there had 
been no such delay, provided: the net 
value of the real property securing the 
loan does not exceed the unguaranteed 
portion of the indebtedness as of the 
actual liquidation sale date and such 
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net value will exceed the unguaranteed 
portion of the indebtedness as of the 
cutoff date. 

(c) Adjustment of cutoff dates: 
(1) Any cutoff date established under 

§ 36.4319(f) of this part or paragraph (b) 
of this section will be adjusted by a pe-
riod of months corresponding to the 
number of installment payments, if 
any, received by the holder and cred-
ited to the indebtedness after the cut-
off date is established. 

(2) When a cutoff date is established 
under paragraph (b)(2) of this section, 
the actual liquidation sale date will be 
used for purposes of computing the in-
debtedness in any subsequent account-
ing between the holder and the Sec-
retary; if an earlier cutoff date is in ef-
fect at the time delay in a liquidation 
sale is caused by the Secretary, such 
date will not be modified by applica-
tion of the provisions of paragraph 
(b)(2) of this section, but will be ex-
tended by an interval corresponding to 
the delay in the liquidation sale caused 
by the Secretary for purposes of com-
puting the indebtedness in any subse-
quent accounting between the holder 
and the Secretary. 

(3) Any cutoff date established under 
§ 36.4319 of this part or paragraph (b) of 
this section will be considered to be the 
liquidation sale date. Such date will be 
modified in accordance with paragraph 
(b) of this section if the provisions of 
that paragraph are applicable after 
such date has been established.

(Authority: 38 U.S.C. 501)

(d) Credits accruing from the pro-
ceeds of a sale or other disposition of 
the security subsequent to the date of 
computation, and prior to the submis-
sion of this claim, shall be reported to 
the Secretary incident to such submis-
sion, and the amount payable on the 
claim shall in no event exceed the re-
maining balance of the indebtedness.

(Authority: 38 U.S.C. 501)

(e) The claimant shall be deemed to 
have received as trustee for the benefit 
of the United States any amounts re-
ceived on account of the indebtedness 
after the date of the claim, from the 
proceeds of a sale of the security or 
otherwise, to the extent such credits 
exceed the balance of the indebtedness 

unsatisfied by the payment of the guar-
anty. The claimant shall immediately 
pay such amounts to the Secretary to 
the extent of the debtor’s liability to 
the Secretary as guarantor.

(Authority: 38 U.S.C. 501) 

[54 FR 27163, June 28, 1989]

§ 36.4322 Computation of indebted-
ness. 

In computing the indebtedness for 
the purpose of filing a claim for pay-
ment of a guaranty or for payment of 
an insured loss, or in the event of a 
transfer of the loan under § 36.4318 (a), 
or other accounting to the Secretary, 
the holder shall not be entitled to treat 
repayments theretofore made as liq-
uidated damages, or rentals, or other-
wise than as payments on the indebted-
ness, notwithstanding any provision in 
the note, or mortgage, or otherwise, to 
the contrary. 

[13 FR 7278, Nov. 27, 1948]

§ 36.4323 Subrogation and indemnity. 
(a) The Secretary shall be subrogated 

to the contract and the lien or other 
rights of the holder to the extent of 
any sum paid on a guaranty or on ac-
count of an insured loss, which right 
shall be junior to the holder’s rights as 
against the debtor or the encumbered 
property until the holder shall have re-
ceived the full amount payable under 
the contract with the debtor. No par-
tial or complete release by a creditor 
shall impair the rights of the Secretary 
with respect to the debtor’s obligation. 

(b) The holder, upon request, shall 
execute, acknowledge and deliver an 
appropriate instrument tendered for 
that purpose, evidencing any payment 
received from the Secretary and the 
Secretary’s resulting right of subroga-
tion. 

(c) The Secretary shall cause the in-
strument required by paragraph (b) of 
this section to be filed for record in the 
office of the recorder of deeds, or other 
appropriate office of the proper county, 
town or State, in accordance with the 
applicable State law. The filing or fail-
ure to file such instrument for record 
shall have the legal results prescribed 
by the applicable law of the State 
where the real or personal property is 
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situated, with respect to filing or fail-
ure to so file mortgages and other lien 
instruments and assignments thereof. 

The references herein to ‘‘filing for 
record’’ include ‘‘registration’’ or any 
similar transaction, by whatever name 
designated when title to the encum-
bered property has been ‘‘registered’’ 
pursuant to a Torrens or other similar 
title registration system provided by 
law. 

(d) As a condition to paying a claim 
for an insured loss the Secretary may 
require that the loan, including any se-
curity or judgment held therefor, be as-
signed to the extent of such payment, 
and if any claim has been filed in bank-
ruptcy, insolvency, probate, or similar 
proceedings such claim may likewise 
be required to be so assigned. 

(e) Any amounts paid by the Sec-
retary on account of the liabilities of 
any veteran guaranteed or insured 
under the provisions of 38 U.S.C. chap-
ter 37 shall constitute a debt owing to 
the United States by such veteran.

(Authority: 38 U.S.C. 3732)

(1) Prior to a liquidation sale, an offi-
cial authorized to act for the Secretary 
under provisions of § 36.4342 of this part 
may approve a complete release of the 
Secretary’s right to collect a debt 
owing to the United States under this 
paragraph and/or under paragraph (a) 
of this section provided such official 
determines: 

(i) The loan default was caused by 
circumstances beyond the control of 
the obligor; 

(ii) There are no indications of fraud, 
misrepresentation or bad faith on the 
part of the obligor in obtaining the 
loan or in connection with the loan de-
fault; 

(iii) The obligor cooperated with VA 
in exploring all realistic alternatives 
to termination of the loan through 
foreclosure; and, either 

(iv) Review of the obligor’s current 
financial situation and prospective 
earning potential and obligations indi-
cates there are no realistic prospects 
that the obligor could repay all or part 
of the anticipated debt within six years 
of the liquidation sale while providing 
the necessities of life for himself or 
herself and his or her family; or, 

(v) In consideration for a release of 
the Secretary’s collection rights the 
obligor completes, or VA is enabled to 
authorize, an action which reduces the 
Government’s claim liability suffi-
ciently to offset the amount of the an-
ticipated indebtedness which would 
otherwise be established pursuant to 
this paragraph and likely be collect-
able by VA after foreclosure in view of 
the obligor’s financial situation; such 
actions would include termination of 
the loan by means of a deed in lieu of 
foreclosure, private sale of the prop-
erty for less than the indebtedness 
with a reduced claim paid by VA for 
the balance due the loan holder or ena-
bling VA to authorize the holder to 
elect a more expeditious foreclosure 
procedure when such an election would 
result in the legal release of the obli-
gor’s liability; or 

(vi) The obligor being released is not 
the current titleholder to the property 
and there are no indications of fraud, 
misrepresentation, or bad faith on the 
obligor’s part in obtaining the loan or 
disposing of the property or in connec-
tion with the loan default. 

(2) Prior to a liquidation sale, an offi-
cial authorized to act for the Secretary 
under provisions of section 4342 of this 
part may approve a partial release of 
the Secretary’s right to collect a debt 
owing to the United States under this 
paragraph and/or under paragraph (a) 
of this section provided such official 
determines: 

(i) The loan default was caused by 
circumstances beyond the control of 
the obligor: 

(ii) There are no indications of fraud, 
misrepresentation or bad faith on the 
part of the obligor in obtaining the 
loan or in connection with the loan de-
fault; 

(iii) The obligor cooperated with VA 
in exploring all realistic alternatives 
to termination of the loan through 
foreclosure; 

(iv) Review of the obligor’s current 
financial situation and prospective 
earning potential and obligations indi-
cates there are no realistic prospects 
that the obligor could repay all of the 
anticipated debt within six years of the 
liquidation sale while providing the ne-
cessities of life for himself or herself 
and his or her family; and, 
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(v) The obligor executes a written 
agreement acknowledging his or her li-
ability to VA under this paragraph and 
executes a promissory note which pro-
vides for regular amortized monthly 
payments of an amount determined by 
VA in accordance with paragraph (e)(3) 
of this section including interest on 
the total amount payable at the rate in 
effect for Loan Guaranty liability ac-
counts at the time of execution, or, the 
obligor agrees to other terms of repay-
ment acceptable to VA including pay-
ment of a lump sum in settlement of 
his or her obligation under this para-
graph; 

(3) For purposes of this paragraph a 
review of an obligor’s financial situa-
tion will take into consideration: 

(i) The obligor’s current and antici-
pated family income based on employ-
ment skills and experience; 

(ii) The obligor’s current short-term 
and long-term financial obligations, in-
cluding the obligation to repay the 
Government which must be afforded 
consideration at least equal to his or 
her consumer debt obligations; 

(iii) A current credit report on the 
obligor; 

(iv) The obligor’s assets and net 
worth; and, 

(v) The required balance available for 
family support used in underwriting 
VA guaranteed loans in the area. 

The amount of indebtedness estab-
lished will be such that the obligor’s fi-
nancial situation permits repayment of 
the debt to the Government in regular 
monthly installments of principal plus 
interest over a five year period com-
mencing within one year after the date 
the promissory note is executed, except 
in those cases in which a lump sum set-
tlement appears to be in the best inter-
est of the Government or in which it 
appears the obligor may reasonably ex-
pect significant changes in his or her 
financial situation which would permit 
higher payments to be made during 
later periods of the life of the note. 

(4) Determinations made under para-
graphs (e)(1) and (e)(2) of this section 
are intended for the benefit of the Gov-
ernment in reducing the amount of 
claim payable by VA and/or avoiding 
the establishment of uncollectible 
debts owing to the United States. Such 
determinations are discretionary on 

the part of VA and shall not constitute 
a defense to any legal action to termi-
nate the loan nor vest any appellate 
right in an obligor which would require 
further review of the case.

(Authority: 38 U.S.C. 501, 3703(c)(1))

(f) Whenever any veteran disposes of 
residential property securing a guaran-
teed or insured loan obtained by him or 
her under 38 U.S.C. chapter 37, and for 
which the commitment to make the 
loan was made prior to March 1, 1988, 
the Secretary, upon application made 
by such veteran, shall issue to the vet-
eran a release relieving him or her of 
all further liability to the Secretary on 
account of such loan (including liabil-
ity for any loss resulting from any de-
fault of the transferee or any subse-
quent purchaser of such property) if 
the Secretary has determined, after 
such investigation as may be deemed 
appropriate, that there has been com-
pliance with the conditions prescribed 
in 38 U.S.C. 3713. The assumption of full 
liability for repayment of the loan by 
the transferee of the property must be 
evidenced by an agreement in writing 
in such form as the Secretary may re-
quire. Release of the veteran from li-
ability to the Secretary will not impair 
or otherwise affect the Secretary’s 
guaranty or insurance liability on the 
loan, or the liability of the veteran to 
the holder. Any release of liability 
granted to a veteran by the Secretary 
shall inure to the spouse of such vet-
eran. The release of the veteran from 
liability to the Secretary will con-
stitute the Secretary’s prior approval 
to a release of the veteran from liabil-
ity on the loan by the holder thereof.

(Authority: 38 U.S.C. 3713)

(g) If, on or after July 1, 1972, any 
veteran disposes of residential property 
securing a guaranteed or insured loan 
obtained under 38 U.S.C. Chapter 37, 
without receiving a release from liabil-
ity with respect to such loan under 38 
U.S.C. 3713 and a default subsequently 
occurs which results in liability of the 
veteran to the Secretary on account of 
the loan, the Secretary may relieve the 
veteran of such liability if he deter-
mines that: 
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(1) A transferee either immediate or 
remote is legally liable to the Sec-
retary for the debt of the original vet-
eran-borrower established after the ter-
mination of the loan, and 

(2) The original loan was current at 
the time such transferee acquired the 
property, and 

(3) The transferee who is liable to the 
Secretary is found to have been a satis-
factory credit risk at the time he or 
she acquired the property. 

(h) If a veteran or any other person 
disposes of residential property secur-
ing a guaranteed or insured loan for 
which a commitment was made on or 
after March 1, 1988, and the veteran or 
other person notifies the loan holder in 
writing before disposing of the prop-
erty, the veteran or other person shall 
be relieved of all further liability to 
the Secretary with respect to the loan 
(including liability for any loss result-
ing from any default of the purchaser 
or any subsequent owner of the prop-
erty) and the application for assump-
tion shall be approved if the holder de-
termines that: 

(1) The proposed purchaser is credit-
worthy; 

(2) The proposed purchaser is con-
tractually obligated to assume the loan 
and the liability to indemnify the De-
partment of Veterans Affairs for the 
amount of any claim paid under the 
guaranty as a result of a default on the 
loan, or has already done so; and, 

(3) The payments on the loan are cur-
rent. 
Should these requirements be satisfied, 
the holder may also release the veteran 
or other person from liability on the 
loan. This does not apply if the ap-
proval for the assumption is granted 
upon special appeal to avoid immediate 
foreclosure.

(Authority: 38 U.S.C. 3714) 

[13 FR 7278, Nov. 27, 1948, as amended at 24 
FR 2654, Apr. 7, 1959; 33 FR 5362, Apr. 4, 1968; 
37 FR 24034, Nov. 11, 1972; 54 FR 30211, July 19, 
1989; 54 FR 34988, Aug. 23, 1989; 55 FR 27467, 
July 3, 1990; 55 FR 31387, Aug. 2, 1990; 55 FR 
33904, Aug. 20, 1990; 55 FR 37477, Sept. 12, 1990; 
67 FR 62647, Oct. 8, 2002]

§ 36.4324 Release of security. 
(a) Except upon full payment of the 

indebtedness the holder shall not re-

lease a lien or other right in or to real 
property held as security for a guaran-
teed or insured loan, or grant a fee or 
other interest in such property, with-
out the prior approval of the Secretary, 
unless in the opinion of the holder such 
release does not involve a decrease in 
the value of the security in excess of 
$2,500: Provided, That the aggregate of 
the reduction in the original value of 
the security resultant from such re-
leases without the Secretary’s prior ap-
proval does not exceed $2,500. 

(b) Holder may release from the lien 
personal property including crops with-
out the prior approval of the Secretary. 

(c) Except upon full payment of the 
indebtedness or upon the prior ap-
proval of the Secretary, the holder 
shall not release a lien under para-
graph (a) or (b) of this section unless 
the consideration received for the re-
lease is commensurate with the fair 
market value of the property released 
and the entire consideration is applied 
to the indebtedness, or if encumbrance 
on other property is accepted in lieu of 
that released it shall be the holder’s 
duty to acquire such lien on property 
of substantially equal value which is 
reasonably capable of serving the pur-
pose for which the property released 
was utilized. 

(d) Failure of the holder to comply 
with the provisions of this section shall 
not in itself affect the validity of the 
title of a purchaser to the property re-
leased. 

(e) The holder shall notify the Sec-
retary of any such release or substi-
tution of security within 30 days after 
completion of such transaction. 

(f) The release of the personal liabil-
ity of any obligor on a guaranteed or 
insured obligation resultant from the 
act or omission of any holder without 
the prior approval of the Secretary 
shall release the obligation of the Sec-
retary as guarantor or insurer, except 
when such act or omission consists of 
(1) failure to establish the debt as a 
valid claim against the assets of the es-
tate of any deceased obligor, provided 
no lien for the guaranteed or insured 
debt is thereby impaired or destroyed; 
or (2) an election and appropriate pros-
ecution of legally available effective 
remedies with respect to the reposses-
sion or the liquidation of the security 
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in any case, irrespective of the identity 
or the survival of the original or of any 
subsequent debtor, if holder shall have 
given such notice as required by 
§ 36.4317 of this part and if, after receiv-
ing such notice, the Secretary shall 
have failed to notify the holder within 
15 days to proceed in such manner as to 
effectively preserve the personal liabil-
ity of the parties liable, or such of 
them as the Secretary indicates in 
such notice to the holder; or (3) the re-
lease of an obligor, or obligors, from li-
ability on an obligation secured by a 
lien on property, which release is an in-
cident of and contemporaneous with 
the sale of such property to an eligible 
veteran who assumed such obligation, 
which assumed obligation is guaran-
teed on the assuming veteran’s account 
pursuant to 38 U.S.C. chapter 37; or (4) 
the release of an obligor or obligors as 
provided in § 36.4314(d) of this part; or, 
the release of an obligor, or obligors, 
incident to the sale of property secur-
ing the loan which the holder is au-
thorized to approve under the provi-
sions of 38 U.S.C. 3714. 

(Authority: 38 U.S.C. 3714) 

[13 FR 7278, Nov. 27, 1948, as amended at 24 
FR 6315, Aug. 6, 1959; 35 FR 7728, May 20, 1970; 
46 FR 43673, Aug. 31, 1981; 52 FR 26342, July 14, 
1987; 55 FR 37477, Sept. 12, 1990]

§ 36.4325 Partial or total loss of guar-
anty or insurance. 

(a) Subject to the incontestable pro-
visions of 38 U.S.C. 3721 as to loans 
guaranteed or insured on or subsequent 
to July 1, 1948, there shall be no liabil-
ity on account of a guaranty or insur-
ance, or any certificate or other evi-
dence thereof, with respect to a trans-
action in which a signature to the 
note, the mortgage, or any other loan 
papers, or the application for guaranty 
or insurance is a forgery; or in which 
the certificate of discharge or the cer-
tificate of eligibility is counterfeited, 
or falsified, or is not issued by the Gov-
ernment. 

(1) Except as to a holder who ac-
quired the loan instrument before ma-
turity, for value, and without notice, 
and who has not directly or by agent 
participated in the fraud, or in the mis-
representation hereinafter specified, 
any wilful and material misrepresenta-
tion or fraud by the lender, or by a 

holder, or the agent of either, in pro-
curing the guaranty or the insurance 
credit, shall relieve the Secretary of li-
ability, or, as to loans guaranteed or 
insured on, or subsequent to July 1, 
1948, shall constitute a defense against 
liability on account of the guaranty or 
insurance of the loan in respect to 
which the wilful misrepresentation, or 
the fraud, is practiced: Provided, That 
if a misrepresentation, although mate-
rial, is not made wilfully, or with 
fraudulent intent, it shall have only 
the consequences prescribed in para-
graphs (b) and (c) of this section. 

(2) [Reserved] 
(b) In taking security required by 38 

U.S.C. chapter 37 and the regulations 
concerning guaranty or insurance of 
loans to veterans, a holder shall obtain 
the required lien on property the title 
to which is such as to be acceptable to 
prudent lending institutions, informed 
buyers, title companies, and attorneys, 
generally, in the community in which 
the property is situated: Provided, That 
a title will not be unacceptable by rea-
son of any of the limitations on the 
quantum or quality of the property or 
title stated in § 36.4350(b) and if such 
holder fails in this respect or fails to 
comply with 38 U.S.C. chapter 37 and 
the regulations concerning guaranty or 
insurance of loans to veterans with re-
spect to: 

(1) Obtaining and retaining a lien of 
the dignity prescribed on all property 
upon which a lien is required by 38 
U.S.C. chapter 37 or the regulations 
concerning guaranty or insurance of 
loans to veterans, 

(2) Inclusion of power to substitute 
trustees (§ 36.4327), 

(3) The procurement and mainte-
nance of insurance coverage (§ 36.4326), 

(4) Advice to Secretary as to default 
(§ 36.4315), 

(5) Notice of intention to begin ac-
tion (§ 36.4317), 

(6) Notice to the Secretary in any 
suit or action, or notice of sale 
(§ 36.4319), 

(7) The release, conveyance, substi-
tution, or exchange of security 
(§ 36.4324), 

(8) Lack of legal capacity of a party 
to the transaction incident to which 
the guaranty or the insurance is grant-
ed (§ 36.4328), 
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(9) Failure of the lender to see that 
any escrowed or earmarked account is 
expended in accordance with the agree-
ment, 

(10) The taking into consideration of 
limitations upon the quantum or qual-
ity of the estate or property 
(§ 36.4350(b)), 

(11) Any other requirement of 38 
U.S.C. chapter 37 or the regulations 
concerning guaranty or insurance of 
loans to veterans which does not by the 
terms of said chapter or the regula-
tions concerning guaranty or insurance 
of loans to veterans result in relieving 
the Secretary of all liability with re-
spect to the loan, 

no claim on the guaranty or insurance 
shall be paid on account of the loan 
with respect to which such failure oc-
curred, or in respect to which an 
unwillful misrepresentation occurred, 
until the amount by which the ulti-
mate liability of the Secretary would 
thereby be increased has been 
ascertained. The burden of proof shall 
be upon the holder to establish that no 
increase of ultimate liability is attrib-
utable to such failure or misrepresen-
tation. The amount of increased liabil-
ity of the Secretary shall be offset by 
deduction from the amount of the 
guaranty or insurance otherwise pay-
able, or if consequent upon loss of secu-
rity shall be offset by crediting to the 
indebtedness the amount of the impair-
ment as proceeds of the sale of security 
in the final accounting to the Sec-
retary. To the extent the loss resultant 
from the failure or misrepresentation 
prejudices the Secretary’s right of sub-
rogation acceptance by the holder of 
the guaranty or insurance payment 
shall subordinate the holder’s right to 
those of the Secretary. 

(c) If after the payment of a guaranty 
or an insurance loss, or after a loan is 
transferred pursuant to § 36.4318 (a), the 
fraud, misrepresentation or failure to 
comply with the regulations in this 
subpart as provided in this section is 
discovered and the Secretary deter-
mines that an increased loss to the 
government resulted therefrom the 
transferor or person to whom such pay-
ment was made shall be liable to the 
Secretary for the amount of the loss 

caused by such misrepresentation or 
failure. 

[13 FR 7741, Dec. 15, 1948, as amended at 24 
FR 2654, Apr. 7, 1959]

§ 36.4326 Hazard insurance. 
The holder shall require insurance 

policies to be procured and maintained 
in an amount sufficient to protect the 
security against the risks or hazards to 
which it may be subjected to the ex-
tent customary in the locality. All 
moneys received under such policies 
covering payment of insured losses 
shall be applied to restoration of the 
security or to the loan balance. Flood 
insurance will be required on any 
building or personal property securing 
a loan at any time during the term of 
the loan that such security is located 
in an area identified by the Federal 
Emergency Management Agency as 
having special flood hazards and in 
which flood insurance has been made 
available under the National Flood In-
surance Act, as amended. The amount 
of flood insurance must be at least 
equal to the lesser of the outstanding 
principal balance of the loan or the 
maximum limit of coverage available 
for the particular type of property 
under the National Flood Insurance 
Act, as amended. The Secretary cannot 
guarantee a loan for the acquisition or 
construction of property located in an 
area identified by the Federal Emer-
gency Management Agency as having 
special flood hazards unless the com-
munity in which such area is situated 
is then participating in the National 
Flood Insurance Program. 

(Authority: 42 U.S.C. 4012a, 4106(a)) 

[62 FR 5531, Feb. 6, 1997]

§ 36.4327 Substitution of trustees. 
In jurisdictions in which valid, any 

deed of trust or mortgage securing a 
guaranteed or insured loan, if it names 
trustees, or confers a power of sale oth-
erwise, shall contain a provision em-
powering any holder of the indebted-
ness to appoint substitute trustees, or 
other person with such power to sell, 
who shall succeed to all the rights, 
powers and duties of the trustees, or 
other person, originally designated. 

[13 FR 7279, Nov. 27, 1948]
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§ 36.4328 Capacity of parties to con-
tract. 

Nothing in §§ 36.4300 to 36.4375, inclu-
sive, shall be construed to relieve any 
lender of responsibility otherwise ex-
isting, for any loss caused by the lack 
of legal capacity of any person to con-
tract, convey, or encumber, or caused 
by the existence of other legal dis-
ability or defects invalidating, or ren-
dering unenforceable in whole or in 
part, either the loan obligation or the 
security therefor. 

[13 FR 7279, Nov. 27, 1948]

§ 36.4329 Geographical limits. 
Any real property purchased, con-

structed, altered, improved, or repaired 
with the proceeds of a guaranteed or 
insured loan shall be situated within 
the United States which for purposes of 
38 U.S.C. Chapter 37 is here defined as 
the several States, Territories and pos-
sessions, and the District of Columbia, 
the Commonwealth of Puerto Rico, and 
the Commonwealth of the Northern 
Mariana Islands. 

[46 FR 43673, Aug. 31, 1981]

§ 36.4330 Maintenance of records. 
(a) The holder shall maintain a 

record of the amounts of payments re-
ceived on the obligation and disburse-
ments chargeable thereto and the dates 
thereof. This record shall be main-
tained until the Secretary ceases to be 
liable as guarantor or insurer of the 
loan. For the purpose of any account-
ing with the Secretary or computation 
of a claim, any holder who fails to 
maintain such record shall be pre-
sumed to have received on the dates 
due all sums which by the terms of the 
contract are payable prior to date of 
claim for default, and the burden of 
going forward with evidence and of ul-
timate proof of the contrary shall be 
on such holder. 

(b) The lender shall retain copies of 
all loan origination records on a VA-
guaranteed loan for at least two years 
from the date of loan closing. Loan 
origination records include the loan ap-
plication, including any preliminary 
application, verifications of employ-
ment and deposit, all credit reports, in-
cluding preliminary credit reports, 
copies of each sales contract and 

addendums, letters of explanation for 
adverse credit items, discrepancies and 
the like, direct references from credi-
tors, correspondence with employers, 
appraisal and compliance inspection 
reports, reports on termite and other 
inspections of the property, builder 
change orders, and all closing papers 
and documents.

(Authority: 38 U.S.C. 501, 3703(c)(1))

(c) The Secretary has the right to in-
spect, examine, or audit, at a reason-
able time and place, the records or ac-
counts of a lender or holder pertaining 
to loans guaranteed or insured by the 
Secretary. 

(The information collection requirements in 
this section have been approved by the Office 
of Management and Budget under control 
number 2900–0515) 

[63 FR 12004, Mar. 12, 1998]

§ 36.4332 Delivery of notice. 
Any notice required by §§ 36.4300 to 

36.4375 to be given the Secretary must 
be in writing or such other communica-
tions medium as may be approved by 
an official designated in § 36.4342 and 
delivered, by mail or otherwise, to the 
VA office at which the guaranty or in-
surance was issued, or to any changed 
address of which the holder has been 
given notice. Such notice must plainly 
identify the case by setting forth the 
name of the original veteran-obligor 
and the file number assigned to the 
case by the Secretary, if available, or 
otherwise the name and serial number 
of the veteran. If mailed, the notice 
shall be by certified mail when so pro-
vided by §§ 36.4300 to 36.4375. This para-
graph does not apply to legal process. 

[58 FR 29117, May 19, 1993]

§ 36.4333 Satisfaction of indebtedness. 
Upon full satisfaction of a guaran-

teed loan by payment or otherwise it 
shall be the duty of the holder to can-
cel the endorsement, if any, of the Sec-
retary; and forthwith inform the Sec-
retary of such cancellation. In the 
event the Secretary’s liability thereon 
is evidenced by an instrument separate 
from the instrument evidencing the 
debtor’s obligation, the instrument evi-
dencing the obligation of the Secretary 
shall be returned to the Department of 
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Veterans Affairs office issuing same, or 
to the central office, with the holder’s 
cancellation or endorsement of release 
thereon. 

[13 FR 7279, Nov. 27, 1948]

§ 36.4334 Incorporation by reference. 

Regulations issued under 38 U.S.C. 
Chapter 37 and in effect on the date of 
any loan which is submitted and ac-
cepted or approved for a guaranty or 
for insurance thereunder, shall govern 
the rights, duties, and liabilities of the 
parties to such loan and any provisions 
of the loan instruments inconsistent 
with such regulations are hereby 
amended and supplemented to conform 
thereto. 

[24 FR 2655, Apr. 7, 1959]

§ 36.4335 Supplementary administra-
tive action. 

Notwithstanding any requirement, 
condition, or limitation stated in or 
imposed by the regulations concerning 
the guaranty or insurance of loans to 
veterans, the Under Secretary for Ben-
efits, or the Director, Loan Guaranty 
Service, within the limitations and 
conditions prescribed by the Secretary, 
is hereby authorized, if he or she finds 
the interests of the Government are 
not adversely affected, to relieve undue 
prejudice to a debtor, holder, or other 
person, which might otherwise result, 
provided no such action may be taken 
which would impair the vested rights 
of any person affected thereby. If such 
requirement, condition, or limitation 
is of an administrative or procedural 
(not substantive) nature, any employee 
designated in § 36.4342 is hereby author-
ized to grant similar relief if he or she 
finds the failure or error of the lender 
was due to misunderstanding or mis-
take and that the interests of the Gov-
ernment are not adversely affected. 
Provisions of the regulations consid-
ered to be of an administrative or pro-
cedural (nonsubstantive) nature are 
limited to the following: 

(a) The requirement in § 36.4314(e) 
that a holder promptly forward an ad-
vice of the terms of any agreement ef-
fecting a reamortization or extension 
of a loan. 

(b) The 45-day requirement in 
§ 36.4315(a) concerning the giving of no-
tice of default. 

(c) The requirement in § 36.4317 that a 
holder give 30 days advance notice of 
its intention to foreclose. 

(d) The requirement in § 36.4317(b) 
that a holder give notice of reposses-
sion of personal property within 10 
days after such repossession has oc-
curred. 

(e) The requirement in § 36.4307(a) 
that a lender obtain in prior approval 
of the Secretary before closing a joint 
loan if the lender or class of lenders is 
eligible or has been approved by the 
Secretary to close loans on the auto-
matic basis pursuant to 38 U.S.C. 
3702(d). 

(f) The requirements in § 36.4303(k) of 
this part concerning the giving of no-
tice in assumption cases under 38 
U.S.C. 3714.

(Authority: 38 U.S.C. 3714 and 3720) 

[20 FR 4855, July 8, 1955, as amended at 20 FR 
9180, Dec. 10, 1955; 23 FR 2217, Apr. 4, 1958; 27 
FR 224, Jan. 9, 1962; 40 FR 34592, Aug. 18, 1975; 
45 FR 53809, Aug. 13, 1980; 49 FR 13352, Apr. 4, 
1984; 55 FR 37477, Sept. 12, 1990; 61 FR 28058, 
June 4, 1996; 63 FR 12004, Mar. 12, 1998]

§ 36.4336 Eligibility of loans; reason-
able value requirements. 

(a) Evidence of guaranty or insurance 
shall be issued in respect to a loan for 
any of the purposes specified in 38 
U.S.C. 3710(a) only if: 

(1) The proceeds of such loan have 
been used to pay for the property pur-
chased, constructed, repaired, refi-
nanced, altered, or improved and; 

(2)(i) Except as to refinancing loans 
pursuant to 38 U.S.C. 3710(a)(8), 
(a)(9)(B)(i), (a)(11), or (b)(7) and energy 
efficient mortgages pursuant to 38 
U.S.C. 3710(d), the loan (including any 
scheduled deferred interest added to 
principal) does not exceed the reason-
able value of the property or projected 
reasonable value of a new home which 
is security for a graduated payment 
mortgage loan, as appropriate, as de-
termined by the Secretary, and 

(ii) For the purpose of determining 
the reasonable value of a graduated 
payment mortgage loan to purchase a 
new home, the reasonable value of the 
property as of the time the loan is 
made shall be calculated to increase at 
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a rate not in excess of 2.5 percent per 
year, but in no event may the projected 
value of the property exceed 115 per-
cent of the initially established reason-
able value, and

(Authority: 38 U.S.C. 3703(d)(2))

(3) The veteran has certified, in such 
form as the Secretary may prescribe, 
that the veteran has paid in cash from 
his or her own resources on account of 
such purchase, construction, alter-
ation, repair, or improvement a sum 
equal to the difference, if any, between 
the purchase price or cost of the prop-
erty and its reasonable value. 

(4) A loan guaranteed under 38 U.S.C. 
3710(d) which includes the cost of en-
ergy efficient improvements may ex-
ceed the reasonable value of the prop-
erty. The cost of the energy efficient 
improvements that may be financed 
may not exceed $3,000; provided, how-
ever, that up to $6,000 in energy effi-
cient improvements may be financed if 
the increase in the monthly payment 
for principal and interest does not ex-
ceed the likely reduction in monthly 
utility costs resulting from the energy 
efficient improvements.

(Authority: 38 U.S.C. 3710)

(b) Notwithstanding that the aggre-
gate of the loan amount in the case of 
loans for the purposes specified in para-
graph (a) of this section, and the 
amount remaining unpaid on taxes, 
special assessments, prior mortgage in-
debtedness, or other obligations of any 
character secured by enforceable supe-
rior liens or a right to such lien exist-
ing as of the date the loan is closed ex-
ceeds the reasonable value of such 
property as of said date and that evi-
dence of guaranty or insurance credit 
is issued in respect thereof, as between 
the holder and Secretary (for the pur-
pose of computing the claim on the 
guaranty or insurance and for the pur-
poses of § 36.4320, and all accountings), 
the indebtedness which is the subject 
of the guaranty or insurance shall be 
deemed to have been reduced as of the 
date of the loan by a sum equal to such 
excess, less any amounts secured by 
liens released or paid on the obliga-
tions secured by such superior liens or 
rights by a holder or others without ex-
pense to or obligation on the debtor re-

sulting from such payment, or release 
of lien or right; and all payments made 
on the loan shall be applied to the in-
debtedness as so reduced. Nothing in 
this paragraph affects any right or li-
ability resulting from fraud or willful 
misrepresentation.

(Authority: 38 U.S.C. 501, 3703(c)(1); 38 U.S.C. 
501, 3710, 3712) 

[33 FR 6975, May 9, 1968, as amended at 35 FR 
17180, Nov. 7, 1970; 40 FR 34592, Aug. 18, 1975; 
46 FR 43673, Aug. 31, 1981; 47 FR 15139, Apr. 8, 
1982; 50 FR 3335, Jan. 24, 1985; 60 FR 38262, 
July 26, 1995]

UNDERWRITING STANDARDS, PROCESSING 
PROCEDURES, AND LENDER RESPONSI-
BILITY AND CERTIFICATION

§ 36.4337 Underwriting standards, 
processing procedures, lender re-
sponsibility, and lender certifi-
cation. 

(a) Use of standards. The standards 
contained in paragraphs (c) through (j) 
of this section will be used to deter-
mine whether the veteran’s present and 
anticipated income and expenses, and 
credit history are satisfactory. These 
standards do not apply to loans guar-
anteed pursuant to 38 U.S.C. 3710(a)(8) 
except for cases where the Secretary is 
required to approve the loan in advance 
under § 36.4306a.

(Authority: 38 U.S.C. 3703, 3710)

(b) Waiver of standards. Use of the 
standards in paragraphs (c) through (j) 
of this section for underwriting home 
loans will be waived only in extraor-
dinary circumstances when the Sec-
retary determines, considering the to-
tality of circumstances, that the vet-
eran is a satisfactory credit risk. 

(c) Methods. The two primary under-
writing tools that will be used in deter-
mining the adequacy of the veteran’s 
present and anticipated income are 
debt-to-income ratio and residual in-
come analysis. They are described in 
paragraphs (d) through (f) of this sec-
tion. Ordinarily, to qualify for a loan, 
the veteran must meet both standards. 
Failure to meet one standard, however, 
will not automatically disqualify a vet-
eran. The following shall apply to cases 
where a veteran does not meet both 
standards: 
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