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affidavit shall state the hourly rate 
which is billed and paid by the major-
ity of clients during the relevant time 
periods. 

(2) If no hourly rate is paid by the 
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency 
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or 
agents with similar experience, who 
perform similar work, stating the 
hourly rate which they bill and are 
paid by the majority of their clients 
during a comparable time period. 

(c) The documentation shall also in-
clude a description of any expenses for 
which reimbursement is sought and a 
statement of the amounts paid and 
payable by the applicant or by any 
other person or entity for the services 
provided. 

(d) The Presiding Officer may require 
the applicant to provide vouchers, re-
ceipts, or other substantiation for any 
expenses claimed. 

(Approved by the Office of Management and 
Budget under control number 2000–0430)

§ 17.14 Time for submission of applica-
tion. 

(a) An application must be filed no 
later than 30 days after final disposi-
tion of the proceeding. If agency review 
or reconsideration is sought or taken 
of a decision in which an applicant be-
lieves it has prevailed, action on the 
award of fees shall be stayed pending 
final agency disposition of the under-
lying controversy. 

(b) Final disposition means the later 
of: 

(1) The date on which the Agency de-
cision becomes final, either through 
disposition by the Environmental Ap-
peals Board of a pending appeal or 
through an initial decision becoming 
final due to lack of an appeal or 

(2) The date of final resolution of the 
proceeding, such as settlement or vol-
untary dismissal, which is not subject 
to a petition for rehearing or reconsid-
eration. 

(c) If judicial review is sought or 
taken of the final agency disposition of 
the underlying controversy, then agen-
cy proceedings for the award of fees 
will be stayed pending completion of 
judicial review. If, upon completion of 

review, the court decides what fees to 
award, if any, then EPA shall have no 
authority to award fees. 

[48 FR 39936, Sept. 2, 1983, as amended at 57 
FR 5323, Feb. 13, 1992]

Subpart C—Procedures for 
Considering Applications

§ 17.21 Filing and service of docu-
ments. 

An application for an award and any 
other pleading or document related to 
the application shall be filed and 
served on all parties to the proceeding 
in the same manner as other pleadings 
in the proceeding.

§ 17.22 Answer to application. 
(a) Within 30 calendar days after 

service of the application, EPA counsel 
shall file an answer. 

(b) If EPA counsel and the applicant 
believe that they can reach a settle-
ment concerning the award, EPA coun-
sel may file a statement of intent to 
negotiate. The filing of such a state-
ment shall extend the time for filing an 
answer an additional 30 days. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on to sup-
port the objection. If the answer is 
based on any alleged facts not already 
reflected in the record of the pro-
ceeding, EPA counsel shall include 
with the answer either a supporting af-
fidavit or affidavits or request for fur-
ther proceedings under § 17.25.

§ 17.23 Comments by other parties. 
Any party to a proceeding other than 

the applicant and EPA counsel may file 
comments on an application within 30 
calendar days after it is served or on an 
answer within 15 calendar days after it 
is served.

§ 17.24 Settlement. 
A prevailing party and EPA counsel 

may agree on a proposed settlement of 
an award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding or after the underlying pro-
ceeding has been concluded. If the 
party and EPA counsel agree on a pro-
posed settlement of an award before an 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00217 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



218

40 CFR Ch. I (7–1–03 Edition)§ 17.25

application has been filed, the applica-
tion shall be filed with the proposed 
settlement.

§ 17.25 Extensions of time and further 
proceedings. 

(a) The Presiding Officer may, on mo-
tion and for good cause shown, grant 
extensions of time, other than for fil-
ing an application for fees and ex-
penses, after final disposition in the ad-
versary adjudication. 

(b) Ordinarily, the determination of 
an award will be made on the basis of 
the written record of the underlying 
proceeding and the filings required or 
permitted by the foregoing sections of 
these rules. However, the adjudicative 
officer may sua sponte or on motion of 
any party to the proceedings require or 
permit further filings or other action, 
such as an informal conference, oral ar-
gument, additional written submis-
sions, or an evidentiary hearing. Such 
further action shall be allowed only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall take place as 
promptly as possible. A motion for fur-
ther filings or other action shall spe-
cifically identify the information 
sought on the disputed issues and shall 
explain why the further filings or other 
action is necessary to resolve the 
issues. 

(c) In the event that an evidentiary 
hearing is required or permitted by the 
adjudicative officer, such hearing and 
any related filings or other action re-
quired or permitted shall be conducted 
pursuant to the procedural rules gov-
erning the underlying adversary adju-
dication.

§ 17.26 Decision on application. 

The Presiding Officer shall issue a 
recommended decision on the applica-
tion which shall include proposed writ-
ten findings and conclusions on such of 
the following as are relevant to the de-
cision: 

(a) The applicant’s status as a pre-
vailing party; 

(b) The applicant’s qualification as a 
‘‘party’’ under 5 U.S.C. 504(b)(1)(B); 

(c) Whether EPA’s position as a party 
to the proceeding was substantially 
justified; 

(d) Whether the special cirumstances 
make an award unjust; 

(e) Whether the applicant during the 
course of the proceedings engaged in 
conduct that unduly and unreasonably 
protracted the final resolution of the 
matter in controversy; and 

(f) The amounts, if any, awarded for 
fees and other expenses, explaining any 
difference between the amount re-
quested and the amount awarded.

§ 17.27 Agency review. 
The recommended decision of the 

Presiding Officer will be reviewed by 
EPA in accordance with EPA’s proce-
dures for the type of substantive pro-
ceeding involved.

§ 17.28 Judicial review. 
Judicial review of final EPA deci-

sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§ 17.29 Payment of award. 
An applicant seeking payment of an 

award shall submit a copy of the final 
decision granting the award to the Of-
fice of Financial Management for Proc-
essing. A statement that review of the 
underlying decision is not being sought 
in the United States courts or that the 
process for seeking review of the award 
has been completed must also be in-
cluded.

PART 19—ADJUSTMENT OF CIVIL 
MONETARY PENALTIES FOR 
INFLATION

Sec.
19.1 Applicability. 
19.2 Effective date. 
19.3 [Reserved] 
19.4 Penalty adjustment and table.

AUTHORITY: Pub. L. 101–410, 104 Stat. 890, 28 
U.S.C. 2461 note; Pub. L. 104–134, 110 Stat. 
1321, 31 U.S.C. 3701 note.

SOURCE: 61 FR 69364, Dec. 31, 1996, unless 
otherwise noted.

§ 19.1 Applicability. 
This part applies to each statutory 

provision under the laws administered 
by the Environmental Protection 
Agency concerning the maximum civil 
monetary penalty which may be as-
sessed in either civil judicial or admin-
istrative proceedings.
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