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the responsible official. If the respon-
sible official does not concur with the 
extension of time, OEA may not extend 
a prescribed review period more than 30 
days beyond the minimum prescribed 
review period. 

(e) Rescission of filed EISs. The respon-
sible official shall file EISs with OEA 
at the same time they are transmitted 
to commenting agencies and made 
available to the public. The responsible 
official is required to reproduce an ade-
quate supply of EISs to satisfy these 
distribution requirements prior to fil-
ing an EIS. If the EIS is not made 
available, OEA will consider retraction 
of the EIS or revision of the prescribed 
review periods based on the cir-
cumstances. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9829, Mar. 8, 1982]

§ 6.402 Availability of documents. 
(a) General. The responsible official 

will ensure sufficient copies of the EIS 
are distributed to interested and af-
fected members of the public and are 
made available for further public dis-
tribution. EISs, comments received, 
and any underlying documents should 
be available to the public pursuant to 
the provisions of the Freedom of Infor-
mation Act (5 U.S.C. 552(b)), without 
regard to the exclusion for interagency 
memoranda where such memoranda 
transmit comments of Federal agencies 
on the environmental impact of the 
proposed actions. To the extent prac-
ticable, materials made available to 
the public shall be provided without 
charge; otherwise, a fee may be im-
posed which is not more than the ac-
tual cost of reproducing copies required 
to be sent to another Federal agency. 

(b) Public information. Lists of all no-
tices, determinations and other re-
ports/documentation, related to these 
notices and determinations, involving 
CEs, EAs, FNSIs, notices of intent, 
EISs, and RODs prepared by EPA shall 
be available for public inspection and 
maintained by the responsible official 
as a monthly status report. OEA shall 
maintain a comprehensive list of no-
tices of intent and draft and final EISs 
provided by all responsible officials for 
public inspection including publication 
in the FEDERAL REGISTER. In addition, 
OEA will make copies of all EPA-pre-

pared EISs available for public inspec-
tion; the responsible official shall do 
the same for any EIS he/she under-
takes. 

[44 FR 64177, Nov. 6, 1979, as amended at 51 
FR 32611, Sept. 12, 1986]

§ 6.403 The commenting process. 
(a) Inviting comments. After preparing 

a draft EIS and before preparing a final 
EIS, the responsible official shall ob-
tain the comments of Federal agencies, 
other governmental entities and the 
public in accordance with 40 CFR 
1503.1. 

(b) Response to comments. The respon-
sible official shall respond to com-
ments in the final EIS in accordance 
with 40 CFR 1503.4.

§ 6.404 Supplements. 
(a) General. The responsible official 

shall consider preparing supplements 
to draft and final EISs in accordance 
with 40 CFR 1502.9(c). A supplement 
shall be prepared, circulated and filed 
in the same fashion (exclusive of 
scoping) as draft and final EISs. 

(b) Alternative procedures. In the case 
where the responsible official wants to 
deviate from existing procedures, OEA 
shall be consulted. OEA shall consult 
with CEQ on any alternative arrange-
ments. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9829, Mar. 8, 1982]

Subpart E—Environmental Review 
Procedures for Wastewater 
Treatment Construction Grants 
Program

SOURCE: 50 FR 26317, June 25, 1985, unless 
otherwise noted.

§ 6.500 Purpose. 
This subpart amplifies the procedures 

described in subparts A through D with 
detailed environmental review proce-
dures for the Municipal Wastewater 
Treatment Works Construction Grants 
Program under Title II of the Clean 
Water Act.

§ 6.501 Definitions. 
(a) Step 1 facilities planning means 

preparation of a plan for facilities as 
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described in 40 CFR part 35, subpart E 
or I. 

(b) Step 2 means a project to prepare 
design drawings and specifications as 
described in 40 CFR part 35, subpart E 
or I. 

(c) Step 3 means a project to build a 
publicly owned treatment works as de-
scribed in 40 CFR part 35, subpart E or 
I. 

(d) Step 2+3 means a project which 
combines preparation of design draw-
ings and specifications as described in 
§ 6.501(b) and building as described in 
§ 6.501(c). 

(e) Applicant means any individual, 
agency, or entity which has filed an ap-
plication for grant assistance under 40 
CFR part 35, subpart E or I. 

(f) Grantee means any individual, 
agency, or entity which has been 
awarded wastewater treatment con-
struction grant assistance under 40 
CFR part 35, subpart E or I. 

(g) Responsible Official means a Fed-
eral or State official authorized to ful-
fill the requirements of this subpart. 
The responsible Federal official is the 
EPA Regional Administrator and the 
responsible State official is as defined 
in a delegation agreement under 205(g) 
of the Clean Water Act. The respon-
sibilities of the State official are sub-
ject to the limitations in § 6.514 of this 
subpart. 

(h) Approval of the facilities plan 
means approval of the facilities plan 
for a proposed wastewater treatment 
works pursuant to 40 CFR part 35, sub-
part E or I.

§ 6.502 Applicability and limitations. 

(a) Applicability. This subpart applies 
to the following actions: 

(1) Approval of a facilities plan or an 
amendment to the plan; 

(2) Award of grant assistance for a 
project where signficant change has oc-
curred in the project or its impact 
since prior compliance with this part; 
and 

(3) Approval of preliminary Step 3 
work prior to the award of grant assist-
ance pursuant to 40 CFR part 35, sub-
part E or I. 

(b) Limitations. (1) Except as provided 
in § 6.504(c), all recipients of Step 1 
grant assistance must comply with the 

requirements, steps, and procedures de-
scribed in this subpart. 

(2) As specified in 40 CFR 35.2113, 
projects that have not received Step 1 
grant assistance must comply with the 
requirements of this subpart prior to 
submission of an application for Step 3 
or Step 2+3 grant assistance. 

(3) Except as otherwise provided in 
§ 6.507, no step 3 or 2=3 grant assistance 
may be awarded for the construction of 
any component/portion of a proposed 
wastewater treatment system(s) until 
the responsible official has: 

(i) Completed the environmental re-
view for all complete wastewater treat-
ment system alternatives under consid-
eration for the facilities planning area, 
or any larger study area identified for 
the purposes of conducting an adequate 
environmental review as required 
under this subpart; and 

(ii) Recorded the selection of the pre-
ferred alternative(s) in the appropriate 
decision document (ROD for EISs, 
FNSI for environmental assessments, 
or written determination for categor-
ical exclusions). 

(4) In accord with § 6.302(f), on or 
after October 18, 1982, no new expendi-
tures or financial assistance involving 
the construction grants program can 
be made within the Coastal Barrier Re-
source System, or for projects outside 
the system which would have the effect 
of encouraging development in the sys-
tem, other than specified exceptions 
made by the EPA after consultation 
with the Secretary of the Interior. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32611, Sept. 12, 1986]

§ 6.503 Overview of the environmental 
review process. 

The process for conducting an envi-
ronmental review of wastewater treat-
ment construction grant projects in-
cludes the following steps: 

(a) Consultation. The Step 1 grantee 
or the potential Step 3 or Step 2+3 ap-
plicant is encouraged to consult with 
the State and EPA early in project for-
mulation or the facilities planning 
stage to determine whether a project is 
eligible for a categorical exclusion 
from the remaining substantive envi-
ronmental review requirements of this 
part (§ 6.505), to determine alternatives 
to the proposed project for evaluation, 
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to identify potential environmental 
issues and opportunities for public 
recreation and open space, and to de-
termine the potential need for parti-
tioning the environmental review proc-
ess and/or the need for an Environ-
mental Impact Statement (EIS). 

(b) Determining categorical exclusion 
eligibility. At the request of a potential 
Step 3 or Step 2+3 grant applicant, or a 
Step 1 facilities planning grantee, the 
responsible official will determine if a 
project is eligible for a categorical ex-
clusion in accordance with § 6.505. A 
Step 1 facilities planning grantee 
awarded a Step 1 grant on or before De-
cember 29, 1981 may request a categor-
ical exclusion at any time during Step 
1 facilities planning. A potential Step 3 
or Step 2+3 grant applicant may re-
quest a categorical exclusion at any 
time before the submission of a Step 3 
or Step 2+3 grant application. 

(c) Documenting environmental infor-
mation. If the project is determined to 
be ineligible for a categorical exclu-
sion, or if no request for a categorical 
exclusion is made, the potential Step 3 
or Step 2+3 applicant or the Step 1 
grantee subsequently prepares an Envi-
ronmental Information Document 
(EID) (§ 6.506) for the project. 

(d) Preparing environmental assess-
ments. Except as provided in § 6.506(c)(4) 
and following a review of the EID by 
EPA or by a State with delegated au-
thority, EPA prepares an environ-
mental assessment (§ 6.506), or a State 
with delegated authority (§ 6.514) pre-
pares a preliminary environmental as-
sessment. EPA reviews and finalizes 
any preliminary assessments. EPA sub-
sequently: 

(1) Prepares and issues a Finding of 
No Significant Impact (FNSI) (§ 6.508); 
or 

(2) Prepares and issues a Notice of In-
tent to prepare an original or supple-
mental EIS (§ 6.510) and Record of Deci-
sion (ROD) (§ 6.511). 

(e) Monitoring. The construction and 
post-construction operation and main-
tenance of the facilities are monitored 
(§6.512) to ensure implementation of 
mitigation measures (§ 6.511) identified 
in the FNSI or ROD. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32611, Sept. 12, 1986]

§ 6.504 Consultation during the facili-
ties planning process. 

(a) General. Consistent with 40 CFR 
1501.2 and 35.2030(c), the responsible of-
ficial shall initiate the environmental 
review process early to identify envi-
ronmental effects, avoid delays, and re-
solve conflicts. The environmental re-
view process should be integrated 
throughout the facilities planning 
process. Two processes for consultation 
are described in this section to meet 
this objective. The first addresses 
projects awarded Step 1 grant assist-
ance on or before December 29, 1981. 
The second applies to projects not re-
ceiving grant assistance for facilities 
planning on or before December 29, 1981 
and, therefore, subject to the regula-
tions implementing the Municipal 
Wastewater Treatment Construction 
Grant Amendments of 1981 (40 CFR part 
35, subpart I). 

(b) Projects receiving Step 1 grant as-
sistance on or before December 29, 1981. 
(1) During facilities planning, the 
grantee shall evaluate project alter-
natives and the existence of environ-
mentally important resource areas in-
cluding those identified in § 6.108 and 
§ 6.509 of this subpart, and potential for 
open space and recreation opportuni-
ties in the facilities planning area. 
This evaluation is intended to be brief 
and concise and should draw on exist-
ing information from EPA, State agen-
cies, regional planning agencies, 
areawide water quality management 
agencies, and the Step 1 grantee. The 
Step 1 grantee should submit this in-
formation to EPA or a delegated State 
at the earliest possible time during fa-
cilities planning to allow EPA to deter-
mine if the action is eligible for a cat-
egorical exclusion. The evaluation and 
any additional analysis deemed nec-
essary by the responsible official may 
be used by EPA to determine whether 
the action is eligible for a categorical 
exclusion from the substantive envi-
ronmental review requirements of this 
part. If a categorical exclusion is 
granted, the grantee will not be re-
quired to prepare a formal EID nor will 
the responsible official be required to 
prepare an environmental assessment 
under NEPA. If an action is not grant-
ed a categorical exclusion, this evalua-
tion may be used to determine the 
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scope of the EID required of the grant-
ee. This information can also be used 
to make an early determination of the 
need for partitioning the environ-
mental review or for an EIS. Whenever 
possible, the Step 1 grantee should dis-
cuss this initial evaluation with both 
the delegated State and EPA. 

(2) A review of environmental infor-
mation developed by the grantee 
should be conducted by the responsible 
official whenever meetings are held to 
assess the progress of facilities plan de-
velopment. These meetings should be 
held after completion of the majority 
of the EID document and before a pre-
ferred alternative is selected. Since 
any required EIS must be completed 
before the approval of a facilities plan, 
a decision whether to prepare an EIS is 
encouraged early during the facilities 
planning process. These meetings may 
assist in this early determination. EPA 
should inform interested parties of the 
following: 

(i) The preliminary nature of the 
Agency’s position on preparing an EIS; 

(ii) The relationship between the fa-
cilities planning and environmental re-
view processes; 

(iii) The desirability of public input; 
and 

(iv) A contact person for further in-
formation. 

(c) Projects not receiving grant assist-
ance for Step 1 facilities planning on or 
before December 29, 1981. Potential Step 
3 or Step 2+3 grant applicants should, 
in accordance with § 35.2030(c), consult 
with EPA and the State early in the fa-
cilities planning process to determine 
the appropriateness of a categorical ex-
clusion, the scope of an EID, or the ap-
propriateness of the early preparation 
of an environmental assessment or an 
EIS. The consultation would be most 
useful during the evaluation of project 
alternatives prior to the selection of a 
preferred alternative to assist in re-
solving any identified environmental 
problems.

§ 6.505 Categorical exclusions. 
(a) General. At the request of an ex-

isting Step 1 facilities planning grant-
ee or of a potential Step 3 or Step 2+3 
grant applicant, the responsible offi-
cial, as provided for in §§ 6.107(b), 
6.400(f) and 6.504(a), shall determine 

from existing information and docu-
ment whether an action is consistent 
with the categories eligible for exclu-
sion from NEPA review identified in 
§ 6.107(d) or § 6.505(b) and not incon-
sistent with the criteria in § 6.107(e) or 
§ 6.505(c). 

(b) Specialized categories of actions eli-
gible for exclusion. For this subpart, eli-
gible actions consist of any of the cat-
egories in § 6.107(d), or: 

(1) Actions for which the facilities 
planning is consistent with the cat-
egory listed in § 6.107(d)(1) which do not 
affect the degree of treatment or ca-
pacity of the existing facility includ-
ing, but not limited to, infiltration and 
inflow corrections, grant-eligible re-
placement of existing mechanical 
equipment or structures, and the con-
struction of small structures on exist-
ing sites; 

(2) Actions in sewered communities 
of less than 10,000 persons which are for 
minor upgrading and minor expansion 
of existing treatment works. This cat-
egory does not include actions that di-
rectly or indirectly involve the exten-
sion of new collection systems funded 
with Federal or other sources of funds; 

(3) Actions in unsewered commu-
nities of less than 10,000 persons where 
on-site technologies are proposed; or 

(4) Other actions are developed in ac-
cordance with § 6.107(f). 

(c) Specialized Criteria for not granting 
a categorical exclusion. (1) The full envi-
ronmental review procedures of this 
part must be followed if undertaking 
an action consistent with the cat-
egories described in paragraph (b) of 
this section meets any of the criteria 
listed in § 6.107(e) or when: 

(i) The facilities to be provided will 
(A) create a new, or (B) relocate an ex-
isting, discharge to surface or ground 
waters; 

(ii) The facilities will result in sub-
stantial increases in the volume of dis-
charge or the loading of pollutants 
from an existing source or from new fa-
cilities to receiving waters; or 

(iii) The facilities would provide ca-
pacity to serve a population 30% great-
er than the existing population. 

(d) Proceeding with grant awards. (1) 
After a categorical exclusion on a pro-
posed treatment works has been grant-
ed, and notices published in accordance 
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with § 6.400(f), grant awards may pro-
ceed without being subject to any fur-
ther environmental review require-
ments under this part, unless the re-
sponsible official later determines that 
the project, or the conditions at the 
time the categorical determination 
was made, have changed significantly 
since the independent EPA review of 
information submitted by the grantee 
in support of the exclusion. 

(2) For all categorical exclusion de-
terminations: 

(i) That are five or more years old on 
projects awaiting Step 2+3 or Step 3 
grant funding, the responsible official 
shall re-evaluate the project, environ-
mental conditions and public views 
and, prior to grant award, either: 

(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed 
with the project without need for any 
further environmental review; 

(B) Supplement—update the informa-
tion in the decision document on the 
categorically excluded project and pre-
pare, issue, and distribute a revised no-
tice in accordance with § 6.107(f); or 

(C) Reassess—revoke the categorical 
exclusion in accordance with § 6.107(c) 
and require a complete environmental 
review to determine the need for an 
EIS in accordance with § 6.506, followed 
by preparation, issuance and distribu-
tion of an EA/FNSI or EIS/ROD. 

(ii) That are made on projects that 
have been awarded a Step 2+3 grant, 
the responsible official shall, at the 
time of plans and specifications review 
under § 35.2202(b) of this title, assess 
whether the environmental conditions 
or the project’s anticipated impact on 
the environment have changed and, 
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32611, Sept. 12, 1986]

§ 6.506 Environmental review process. 
(a) Review of completed facilities plans. 

The responsible official shall ensure a 
review of the completed facilities plan 
with particular attention to the EID 
and its utilization in the development 
of alternatives and the selection of a 
preferred alternative. An adequate EID 
shall be an integral part of any facili-

ties plan submitted to EPA or to a 
State. The EID shall be of sufficient 
scope to enable the responsible official 
to make determinations on requests for 
partitioning the environmental review 
process in accordance with § 6.507 and 
for preparing environmental assess-
ments in accordance with § 6.506(b). 

(b) Environmental assessment. The en-
vironmental assessment process shall 
cover all potentially significant envi-
ronmental impacts. The responsible of-
ficial shall prepare a preliminary envi-
ronmental assessment on which to base 
a recommendation to finalize and issue 
the environmental assessment/FNSI. 
For those States delegated environ-
mental review responsibilities under 
§ 6.514, the State responsible official 
shall prepare the preliminary environ-
mental assessment in sufficient detail 
to serve as an adequate basis for EPA’s 
independent NEPA review and decision 
to finalize and issue an environmental 
assessment/FNSI or to prepare and 
issue a notice of intent for an EIS/ROD. 
The EPA also may require submission 
of supplementary information before 
the facilities plan is approved if needed 
for its independent review of the 
State’s preliminary assessment for 
compliance with environmental review 
requirements. Substantial requests for 
supplementary information by EPA, 
including the review of the facilities 
plan, shall be made in writing. Each of 
the following subjects outlined below, 
and requirements of subpart C of this 
part, shall be reviewed by the respon-
sible official to identify potentially 
significant environmental concerns 
and their associated potential impacts, 
and the responsible official shall fur-
thermore address these concerns and 
impacts in the environmental assess-
ment: 

(1) Description of the existing environ-
ment. For the delineated facilities plan-
ning area, the existing environmental 
conditions relevant to the analysis of 
alternatives, or to determining the en-
vironmental impacts of the proposed 
action, shall be considered. 

(2) Description of the future environ-
ment without the project. The relevant 
future environmental conditions shall 
be described. The no action alternative 
should be discussed. 
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(3) Purpose and need. This should in-
clude a summary discussion and dem-
onstration of the need, or absence of 
need, for wastewater treatment in the 
facilities planning area, with par-
ticular emphasis on existing public 
health or water quality problems and 
their severity and extent. 

(4) Documentation. Citations to infor-
mation used to describe the existing 
environment and to assess future envi-
ronmental impacts should be clearly 
referenced and documented. These 
sources should include, as appropriate 
but not limited to, local, tribal, re-
gional, State, and Federal agencies as 
well as public and private organiza-
tions and institutions with responsi-
bility or interest in the types of condi-
tions listed in § 6.509 and in subpart C of 
this part. 

(5) Analysis of alternatives. This dis-
cussion shall include a comparative 
analysis of feasible alternatives, in-
cluding the no action alternative, 
throughout the study area. The alter-
natives shall be screened with respect 
to capital and operating costs; direct, 
indirect, and cumulative environ-
mental effects; physical, legal, or insti-
tutional constraints; and compliance 
with regulatory requirements. Special 
attention should given to: the environ-
mental consequences of long-term, ir-
reversible, and induced impacts; and 
for projects initiated after September 
30, 1978, that grant applicants have sat-
isfactorily demonstrated analysis of 
potential recreation and open-space op-
portunities in the planning of the pro-
posed treatment works. The reasons for 
rejecting any alternatives shall be pre-
sented in addition to any significant 
environmental benefits precluded by 
rejection of an alternative. The anal-
ysis should consider when relevant to 
the project: 

(i) Flow and waste reduction meas-
ures, including infiltration/inflow re-
duction and pretreatment require-
ments; 

(ii) Appropriate water conservation 
measures; 

(iii) Alternative locations, capacities, 
and construction phasing of facilities; 

(iv) Alternative waste management 
techniques, including pretreatment, 
treatment and discharge, wasterwater 

reuse, land application, and individual 
systems; 

(v) Alternative methods for manage-
ment of sludge, other residual mate-
rials, including utilization options such 
as land application, composting, and 
conversion of sludge for marketing as a 
soil conditioner or fertilizer; 

(vi) Improving effluent quality 
through more efficient operation and 
maintenance; 

(vii) Appropriate energy reduction 
measures; and 

(viii) Multiple use including recre-
ation, other open space, and environ-
mental education. 

(6) Evaluating environmental con-
sequences of proposed action. A full 
range of relevant impacts of the pro-
posed action shall be discussed, includ-
ing measures to mitigate adverse im-
pacts, any irreversible or irretrievable 
commitments of resources to the 
project and the relationship between 
local short-term uses of the environ-
ment and the maintenance and en-
hancement of long-term productivity. 
Any specific requirements, including 
grant conditions and areawide waste 
treatment management plan require-
ments, should be identified and ref-
erenced. In addition to these items, the 
responsible official may require that 
other analyses and data in accordance 
with subpart C which are needed to sat-
isfy environmental review require-
ments be included with the facilities 
plan. Such requirements should be dis-
cussed whenever meetings are held 
with Step 1 grantees or potential Step 
3 or Step 2 = 3 applicants. 

(7) Minimizing adverse effects of the 
proposed action. (i) Structural and non-
structural measures, directly or indi-
rectly related to the facilities plan, to 
mitigate or eliminate adverse effects 
on the human and natural environ-
ments, shall be identified during the 
environmental review. Among other 
measures, structual provisions include 
changes in facility design, size, and lo-
cation; non-structural provisions in-
clude staging facilities, monitoring and 
enforcement of environmental regula-
tions, and local commitments to de-
velop and enforce land use regulations. 

(ii) The EPA shall not accept a facili-
ties plan, nor award grant assistance 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00106 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



107

Environmental Protection Agency § 6.507

for its implementation, if the appli-
cant/grantee has not made, or agreed 
to make, changes in the project, in ac-
cordance with determinations made in 
a FNSI based on its supporting envi-
ronmental assessment or the ROD for a 
EIS. The EPA shall condition a grant, 
or seek other ways, to ensure that the 
grantee will comply with such environ-
mental review determinations. 

(c) FNSI/EIS determination. The re-
sponsible official shall apply the cri-
teria under § 6.509 to the following: 

(1) A complete facilities plan; 
(2) The EID; 
(3) The preliminary environmental 

assessment; and 
(4) Other documentation, deemed 

necessary by the responsible official 
adequate to make an EIS determina-
tion by EPA. Where EPA determines 
that an EIS is to be prepared, there is 
no need to prepare a formal environ-
mental assessment. If EPA or the State 
identifies deficiencies in the EID, pre-
liminary environmental assessment, or 
other supporting documentation, nec-
essary corrections shall be made to 
this documentation before the condi-
tions of the Step 1 grant are considered 
satisfied or before the Step 3 or Step 
2+3 application is considered complete. 
The responsible official’s determina-
tion to issue a FNSI or to prepare an 
EIS shall constitute final Agency ac-
tion, and shall not be subject to admin-
istrative review under 40 CFR part 30, 
subpart L. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32612, Sept. 12, 1986]

§ 6.507 Partitioning the environmental 
review process. 

(a) Purpose. Under certain cir-
cumstances the building of a compo-
nent/portion of a wastewater treatment 
system may be justified in advance of 
completing all NEPA requirements for 
the remainder of the system(s). When 
there are overriding considerations of 
cost or impaired program effectiveness, 
the responsible official may award a 
construction grant, or approve procure-
ment by other than EPA funds, for a 
discrete component of a complete 
wastewater treatment system(s). The 
process of partitioning the environ-
mental review for the discrete compo-
nent shall comply with the criteria and 

procedures described in paragraph (b) 
of this section. In addition, all reason-
able alternatives for the overall waste-
water treatment works system(s) of 
which the component is a part shall 
have been previously identified, and 
each part of the environmental review 
for the remainder of the overall facili-
ties system(s) in the planning area in 
accordance with § 6.502(b)(3) shall com-
ply with all requirements under § 6.506. 

(b) Criteria for partitioning. (1) 
Projects may be partitioned under the 
following circumstances: 

(i) To overcome impaired program ef-
fectiveness, the project component, in 
addition to meeting the criteria listed 
in paragraph (b)(2) of this section, must 
immediately remedy a severe public 
health, water quality or other environ-
mental problem; or 

(ii) To significantly reduce direct 
costs on EPA projects, or other related 
public works projects, the project com-
ponent (such as major pieces of equip-
ment, portions of conveyances or small 
structures) in addition to meeting the 
criteria listed in paragraph (b)(2) of 
this section, must achieve a cost sav-
ings to the Federal Government and/or 
to the grantee’s or potential grantee’s 
overall costs incurred in procuring the 
wastewater treatment component(s) 
and/or the installation of other related 
public works projects funded in coordi-
nation with other Federal, State, tribal 
or local agencies. 

(2) The project component also must: 
(i) Not foreclose any reasonable al-

ternatives identified for the overall 
wastewater treatment works system(s); 

(ii) Not cause significant adverse di-
rect or indirect environmental impacts 
including those which cannot be ac-
ceptably mitigated without completing 
the entire wastewater treatment sys-
tem of which the component is a part; 
and 

(iii) Not be highly controversial. 
(c) Requests for partitioning. The ap-

plicant’s or State’s request for parti-
tioning must contain the following: 

(1) A description of the discrete com-
ponent proposed for construction be-
fore completing the environmental re-
view of the entire facilities plan; 

(2) How the component meets the 
above criteria; 
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(3) The environmental information 
required by § 6.506 of this subpart for 
the component; and 

(4) Any preliminary information that 
may be important to EPA in an EIS de-
termination for the entire facilities 
plan (§ 6.509). 

(d) Approval of requests for parti-
tioning. The responsible official shall: 

(1) Review the request for parti-
tioning against all requirements of this 
subpart; 

(2) If approvable, prepare and issue a 
FNSI in accordance with § 6.508; 

(3) Include a grant condition prohib-
iting the building of additional or dif-
ferent components of the entire facili-
ties system(s) in the planning area as 
described in § 6.502(b)(3)(i). 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32612, Sept. 12, 1986]

§ 6.508 Finding of No Significant Im-
pact (FNSI) determination. 

(a) Criteria for producing and distrib-
uting FNSIs. If, after completion of the 
environmental review, EPA determines 
that an EIS will not be required, the 
responsible official shall issue a FNSI 
in accordance with §§ 6.105(f) and 
6.400(d). The FNSI will be based on 
EPA’s independent review of the pre-
liminary environmental assessment 
and any other environmental informa-
tion deemed necessary by the respon-
sible official consistent with the re-
quirements of § 6.506(c). Following the 
Agency’s independent review, the envi-
ronmental assessment will be finalized 
and either be incorporated into, or at-
tached to, the FNSI. The FNSI shall 
list all mitigation measures as defined 
in § 1508.20 of this title, and specifically 
identify those mitigation measures 
necessary to make the recommended 
alternative environmentally accept-
able. 

(b) Proceeding with grant awards. (1) 
Once an environmental assessment has 
been prepared and the issued FNSI be-
comes effective for the treatment 
works within the study area, grant 
awards may proceed without prepara-
tion of additional FNSIs, unless the re-
sponsible official later determines that 
the project or environmental condi-
tions have changed significantly from 
that which underwent environmental 
review. 

(2) For all environmental assessment/
FNSI determinations: 

(i) That are five or more years old on 
projects awaiting Step 2+3 or Step 3 
grant funding, the responsible official 
shall re-evaluate the project, environ-
mental conditions and public views 
and, prior to grant award, either: 

(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed 
with the project without revising the 
environmental assessment; 

(B) Supplement—update information 
and prepare, issue and distribute a re-
vised EA/FNSI in accordance with 
§§ 6.105(f) and 6.400(d); or 

(C) Reassess—withdraw the FNSI and 
publish a notice of intent to produce an 
EIS followed by the preparation, 
issuance and distribution of the EIS/
ROD. 

(ii) That are made on projects that 
have been awarded a Step 2+3 grant, 
the responsible official shall, at the 
time of plans and specifications review 
under § 35.2202(b) of this title, assess 
whether the environmental conditions 
or the project’s anticipated impact on 
the environment have changed and, 
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary. 

[51 FR 32612, Sept. 12, 1986]

§ 6.509 Criteria for initiating Environ-
mental Impact Statements (EIS). 

(a) Conditions requiring EISs. (1) The 
responsible official shall assure that an 
EIS will be prepared and issued when it 
is determined that the treatment 
works or collector system will cause 
any of the conditions under § 6.108 to 
exist, or when 

(2) The treated effluent is being dis-
charged into a body of water where the 
present classification is too lenient or 
is being challenged as too low to pro-
tect present or recent uses, and the ef-
fluent will not be of sufficient quality 
or quantity to meet the requirements 
of these uses. 

(b) Other conditions. The responsible 
official shall also consider preparing an 
EIS if: The project is highly controver-
sial; the project in conjunction with re-
lated Federal, State, local or tribal re-
source projects produces significant cu-
mulative impacts; or if it is determined 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00108 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



109

Environmental Protection Agency § 6.510

that the treatment works may violate 
Federal, State, local or tribal laws or 
requirements imposed for the protec-
tion of the environment.

§ 6.510 Environmental Impact State-
ment (EIS) preparation. 

(a) Steps in preparing EISs. In addition 
to the requirements specified in sub-
parts A, B, C, and D of this part, the re-
sponsible official will conduct the fol-
lowing activities: 

(1) Notice of intent. If a determination 
is made that an EIS will be required, 
the responsible official shall prepare 
and distribute a notice of intent as re-
quired in § 6.105(e) of this part. 

(2) Scoping. As soon as possible, after 
the publication of the notice of intent, 
the responsible official will convene a 
meeting of affected Federal, State and 
local agencies, or affected Indian 
tribes, the grantee and other interested 
parties to determine the scope of the 
EIS. A notice of this scoping meeting 
must be made in accordance with 
§ 6.400(a) and 40 CFR 1506.6(b). As part 
of the scoping meeting EPA, in co-
operation with any delegated State, 
will as a minimum: 

(i) Determine the significance of 
issues for and the scope of those sig-
nificant issues to be analyzed in depth, 
in the EIS; 

(ii) Identify the preliminary range of 
alternatives to be considered; 

(iii) Identify potential cooperating 
agencies and determine the informa-
tion or analyses that may be needed 
from cooperating agencies or other par-
ties; 

(iv) Discuss the method for EIS prep-
aration and the public participation 
strategy; 

(v) Identify consultation require-
ments of other environmental laws, in 
accordance with subpart C; and 

(vi) Determine the relationship be-
tween the EIS and the completion of 
the facilities plan and any necessary 
coordination arrangements between 
the preparers of both documents. 

(3) Identifying and evaluating alter-
natives. Immediately following the 
scoping process, the responsible official 
shall commence the identification and 
evaluation of all potentially viable al-
ternatives to adequately address the 
range of issues identified in the scoping 

process. Additional issues may be ad-
dressed, or others eliminated, during 
this process and the reasons docu-
mented as part of the EIS. 

(b) Methods for preparing EISs. After 
EPA determines the need for an EIS, it 
shall select one of the following meth-
ods for its preparation: 

(1) Directly by EPA’s own staff; 
(2) By EPA contracting directly with 

a qualified consulting firm; 
(3) By utilizing a third party method, 

whereby the responsible official enters 
into ‘‘third party agreements’’ for the 
applicant to engage and pay for the 
services of a third party contractor to 
prepare the EIS. Such agreement shall 
not be initiated unless both the appli-
cant and the responsible official agree 
to its creation. A third party agree-
ment will be established prior to the 
applicant’s EID and eliminate the need 
for that document. In proceeding under 
the third party agreement, the respon-
sible official shall carry out the fol-
lowing practices: 

(i) In consultation with the appli-
cant, choose the third party contractor 
and manage that contract; 

(ii) Select the consultant based on 
ability and an absence of conflict of in-
terest. Third party contractors will be 
required to execute a disclosure state-
ment prepared by the responsible offi-
cial signifying they have no financial 
or other conflicting interest in the out-
come of the project; and 

(iii) Specify the information to be de-
veloped and supervise the gathering, 
analysis and presentation of the infor-
mation. The responsible official shall 
have sole authority for approval and 
modification of the statements, anal-
yses, and conclusions included in the 
third party EIS; or 

(4) By utilizing a joint EPA/State 
process on projects within States 
which have requirements and proce-
dures comparable to NEPA, whereby 
the EPA and the State agree to prepare 
a single EIS document to fulfill both 
Federal and State requirements. Both 
EPA and the State shall sign a Memo-
randum of Agreement which includes 
the responsibilities and procedures to 
be used by both parties for the prepara-
tion of the EIS as provided for in 40 
CFR 1506.2(c).
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§ 6.511 Record of Decision (ROD) for 
EISs and identification of mitiga-
tion measures. 

(a) Record of Decision. After a final 
EIS has been issued, the responsible of-
ficial shall prepare and issue a ROD in 
accordance with 40 CFR 1505.2 prior to, 
or in conjunction with, the approval of 
the facilities plan. The ROD shall in-
clude identification of mitigation 
measures derived from the EIS process 
including grant conditions which are 
necessary to minimize the adverse im-
pacts of the selected alternative. 

(b) Specific mitigation measures. Prior 
to the approval of a facilities plan, the 
responsible official must ensure that 
effective mitigation measures identi-
fied in the ROD will be implemented by 
the grantee. This should be done by re-
vising the facilities plan, initiating 
other steps to mitigate adverse effects, 
or including conditions in grants re-
quiring actions to minimize effects. 
Care should be exercised if a condition 
is to be imposed in a grant document 
to assure that the applicant possesses 
the authority to fulfill the conditions. 

(c) Proceeding with grant awards. (1) 
Once the ROD has been prepared on the 
selected, or preferred, alternative(s) for 
the treatment works described within 
the EIS, grant awards may proceed 
without the preparation of supple-
mental EISs unless the responsible of-
ficial later determines that the project 
or the environmental conditions de-
scribed within the current EIS have 
changed significantly from the pre-
vious environmental review in accord-
ance with § 1502.9(c) of this title. 

(2) For all EIS/ROD determinations: 
(i) That are five or more years old on 

projects awaiting Step 2+3 or Step 3 
grant funding, the responsible official 
shall re-evaluate the project, environ-
mental conditions and public views 
and, prior to grant award, either: 

(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed 
with the project, and documenting that 
no additional significant impacts were 
identified during the re-evaluation 
which would require supplementing the 
EIS; or 

(B) Supplement—conduct additional 
studies and prepare, issue and dis-
tribute a supplemental EIS in accord-
ance with § 6.404 and document the 

original, or any revised, decision in an 
addendum to the ROD. 

(ii) That are made on projects that 
have been awarded a Step 2+3 grant, 
the responsible official shall, at the 
time of plans and specifications review 
under § 35.2202(b) of this title, assess 
whether the environmental conditions 
or the project’s anticipated impact on 
the environment have changed, and 
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32613, Sept. 12, 1986]

§ 6.512 Monitoring for compliance. 

(a) General. The responsible official 
shall ensure adequate monitoring of 
mitigation measures and other grant 
conditions identified in the FNSI, or 
ROD. 

(b) Enforcement. If the grantee fails to 
comply with grant conditions, the re-
sponsible official may consider apply-
ing any of the sanctions specified in 40 
CFR 30.900.

§ 6.513 Public participation. 

(a) General. Consistent with public 
participation regulations in part 25 of 
this title, and subpart D of this part, it 
is EPA policy that certain public par-
ticipation steps be achieved before the 
State and EPA complete the environ-
mental review process. As a minimum, 
all potential applicants that do not 
qualify for a categorical exclusion 
shall conduct the following steps in ac-
cordance with procedures specified in 
part 25 of this title: 

(1) One public meeting when alter-
natives have been developed, but before 
an alternative has been selected, to dis-
cuss all alternatives under consider-
ation and the reasons for rejection of 
others; and 

(2) One public hearing prior to formal 
adoption of a facilities plan to discuss 
the proposed facilities plan and any 
needed mitigation measures. 

(b) Coordination. Public participation 
activities undertaken in connection 
with the environmental review process 
should be coordinated with any other 
applicable public participation pro-
gram wherever possible. 
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(c) Scope. The requirements of 40 CFR 
6.400 shall be fulfilled, and consistent 
with 40 CFR 1506.6, the responsible offi-
cial may institute such additional 
NEPA-related public participation pro-
cedures as are deemed necessary during 
the environmental review process. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32613, Sept. 12, 1986]

§ 6.514 Delegation to States. 
(a) General. Authority delegated to 

the State under section 205(g) of the 
Clean Water Act to review a facilities 
plan may include all EPA activities 
under this part except for the fol-
lowing: 

(1) Determinations of whether or not 
a project qualifies for a categorical ex-
clusion; 

(2) Determinations to partition the 
environmental review process; 

(3) Finalizing the scope of an EID 
when required to adequately conclude 
an independent review of a preliminary 
environmental assessment; 

(4) Finalizing the scope of an environ-
mental assessment, and finalization, 
approval and issuance of a final envi-
ronmental assessment; 

(5) Determination to issue, and 
issuance of, a FNSI based on a com-
pleted (§ 6.508) or partitioned 
(§ 6.507(d)(2)) environmental review; 

(6) Determination to issue, and 
issuance of, a notice of intent for pre-
paring an EIS; 

(7) Preparation of EISs under 
§ 6.510(b) (1) and (2), final decisions re-
quired for preparing an EIS under 
§ 6.510(b)(3), finalizing the agreement to 
prepare an EIS under § 6.510(b)(4), final-
izing the scope of an EIS, and issuance 
of draft, final and supplemental EISs; 

(8) Preparation and issuance of the 
ROD based on an EIS; 

(9) Final decisions under other appli-
cable laws described in subpart C of 
this part; 

(10) Determination following re-eval-
uations of projects awaiting grant 
funding in the case of Step 3 projects 
whose existing evaluations and/or deci-
sion documents are five or more years 
old, or determinations following re-
evaluations on projects submitted for 
plans and specifications review and ap-
proval in the case of awarded Step 2+3 
projects where the EPA Regional Ad-

ministrator has been advised that addi-
tional environmental review is nec-
essary, in accordance with § 6.505(d)(2), 
§ 6.508(b)(2) or § 6.511(c)(2); and 

(11) Maintenance of official EPA 
monthly status reports as required 
under § 6.402(b). 

(b) Elimination of duplication. The re-
sponsible official shall assure that 
maximum efforts are undertaken to 
minimize duplication within the limits 
described under paragraph (a) of this 
section. In carrying out requirements 
under this subpart, maximum consider-
ation shall be given to eliminating du-
plication in accordance with § 1506.2 of 
this title. Where there are State or 
local procedures comparable to NEPA, 
EPA should enter into memoranda of 
understanding with these States con-
cerning workload distribution and re-
sponsibilities not specifically reserved 
to EPA in paragraph (a) of this section 
for implementing the environmental 
review and facilities planning process. 

[50 FR 26317, June 25, 1985, as amended at 51 
FR 32613, Sept. 12, 1986]

Subpart F—Environmental Review 
Procedures for the New 
Source NPDES Program

§ 6.600 Purpose. 
(a) General. This subpart provides 

procedures for carrying out the envi-
ronmental review process for the 
issuance of new source National Pollut-
ant Discharge Elimination System 
(NPDES) discharge permits authorized 
under section 306, section 402, and sec-
tion 511(c)(1) of the Clean Water Act. 

(b) Permit regulations. All references 
in this subpart to the permit regulations 
shall mean parts 122 and 124 of title 40 
of the CFR relating to the NPDES pro-
gram. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9831, Mar. 8, 1982]

§ 6.601 Definitions. 
(a) The term administrative action for 

the sake of this subpart means the 
issuance by EPA of an NPDES permit 
to discharge as a new source, pursuant 
to 40 CFR 124.15. 

(b) The term applicant for the sake of 
this subpart means any person who ap-
plies to EPA for the issuance of an 
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