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shall be made in writing and sent by 
certified mail, return receipt re-
quested. 

(2) A thirty calendar day period after 
receipt of the notice, for the contractor 
to submit pertinent information before 
any final decision is made. 

(3) Upon request made within the pe-
riod for submission of pertinent infor-
mation, an opportunity shall be af-
forded for a hearing at which witnesses 
may be presented, and any witness the 
agency presents may be confronted. 
However, no inquiry shall be made re-
garding the validity of a conviction. 

(4) If the agency head or designee de-
cides to declare void and rescind the 
contracts involved, that official shall 
issue a written decision which— 

(i) States that determination; 
(ii) Reflects consideration of the fair 

value of any tangible benefits received 
and retained by the agency; and 

(iii) States the amount due, and the 
property to be returned, to the agency. 

(d) Notice of proposed action. The no-
tice of the proposed action, as a min-
imum shall— 

(1) Advise that consideration is being 
given to declaring void and rescinding 
contracts awarded by the agency, and 
recovering the amounts expended and 
property transferred therefor, under 
the provisions of 18 U.S.C. 218; 

(2) Specifically identify the contracts 
affected by the action; 

(3) Specifically identify the offense or 
final conviction on which the action is 
based; 

(4) State the amounts expended and 
property transferred under each of the 
contracts involved, and the money and 
the property demanded to be returned; 

(5) Identify any tangible benefits re-
ceived and retained by the agency 
under the contract, and the value of 
those benefits, as calculated by the 
agency; 

(6) Advise that pertinent information 
may be submitted within 30 calendar 
days after receipt of the notice, and 
that, if requested within that time, a 
hearing shall be held at which wit-
nesses may be presented and any wit-
ness the agency presents may be con-
fronted; and 

(7) Advise that action shall be taken 
only after the agency head or designee 

issues a final written decision on the 
proposed action. 

(e) Final agency decision. The final 
agency decision shall be based on the 
information available to the agency 
head or designee, including any perti-
nent information submitted or, if a 
hearing was held, presented at the 
hearing. If the agency decision declares 
void and rescinds the contract, the 
final decision shall specify the 
amounts due and property to be re-
turned to the agency, and reflect con-
sideration of the fair value of any tan-
gible benefits received and retained by 
the agency. Notice of the decision shall 
be sent promptly by certified mail, re-
turn receipt requested. Rescission of 
contracts under the authority of the 
Act and demand for recovery of the 
amounts expended and property trans-
ferred therefor, is not a claim within 
the meaning of the Contract Disputes 
Act of 1978 (CDA), 41 U.S.C. 601–613, or 
part 33. Therefore, the procedures re-
quired by the CDA and the FAR for the 
issuance of a final contracting officer 
decision are not applicable to final 
agency decisions under this subpart, 
and shall not be followed. 

[51 FR 27116, July 29, 1986, as amended at 62 
FR 232, Jan. 2, 1997]

Subpart 3.8—Limitations on the 
Payment of Funds to Influence 
Federal Transactions

SOURCE: 55 FR 3190, Jan. 30, 1990, unless 
otherwise noted.

3.800 Scope of subpart. 

This subpart prescribes policies and 
procedures implementing section 319 of 
the Department of the Interior and Re-
lated Agencies Appropriations Act, 
Pub. L. 101–121, which added a new sec-
tion 1352 to title 31 U.S.C., entitled 
‘‘Limitation on use of appropriated 
funds to influence certain Federal con-
tracting and financial transactions’’ 
(the Act).

3.801 Definitions. 

Agency, as used in this section, 
means an executive agency as defined 
in 2.101. 
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Covered Federal action, as used in this 
section, means any of the following 
Federal actions: 

(a) The awarding of any Federal con-
tract. 

(b) The making of any Federal grant. 
(c) The making of any Federal loan. 
(d) The entering into of any coopera-

tive agreement. 
(e) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Indian tribe and tribal organization, as 
used in this section, have the meaning 
provided in section 4 of the Indian Self-
Determination and Education Assist-
ance Act (25 U.S.C. 450B) and include 
Alaskan Natives. 

Influencing or attempting to influence, 
as used in this section, means making, 
with the intent to influence, any com-
munication to or appearance before an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any covered Federal action. 

Local government, as used in this sec-
tion, means a unit of government in a 
State and, if chartered, established, or 
otherwise recognized by a State for the 
performance of a governmental duty, 
including a local public authority, a 
special district, an intrastate district, 
a council of governments, a sponsor 
group representative organization, and 
any other instrumentality of a local 
government. 

Officer or employee of an agency, as 
used in this section, includes the fol-
lowing individuals who are employed 
by an agency: 

(a) An individual who is appointed to 
a position in the Government under 
title 5, United States Code, including a 
position under a temporary appoint-
ment; 

(b) A member of the uniformed serv-
ices, as defined in subsection 101(3), 
title 37, United States Code; 

(c) A special Government employee, 
as defined in section 202, title 18, 
United States Code; and 

(d) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, United States Code, 
appendix 2. 

Person, as used in this section, means 
an individual, corporation, company, 
association, authority, firm, partner-
ship, society, State, and local govern-
ment, regardless of whether such enti-
ty is operated for profit or not for prof-
it. This term excludes an Indian tribe, 
tribal organization, or any other In-
dian organization with respect to ex-
penditures specifically permitted by 
other Federal law. 

Reasonable compensation, as used in 
this section, means, with respect to a 
regularly employed officer or employee 
of any person, compensation that is 
consistent with the normal compensa-
tion for such officer or employee for 
work that is not furnished to, not fund-
ed by, or not furnished in cooperation 
with the Federal Government. 

Reasonable payment, as used in this 
section, means, with respect to profes-
sional and other technical services, a 
payment in an amount that is con-
sistent with the amount normally paid 
for such services in the private sector. 

Recipient, as used in this section, in-
cludes the contractor and all sub-
contractors. This term excludes an In-
dian tribe, tribal organization, or any 
other Indian organization with respect 
to expenditures specifically permitted 
by other Federal law. 

Regularly employed, as used in this 
section, means, with respect to an offi-
cer or employee of a person requesting 
or receiving a Federal contract, an offi-
cer or employee who is employed by 
such person for at least 130 working 
days within 1 year immediately pre-
ceding the date of the submission that 
initiates agency consideration of such 
person for receipt of such contract. An 
officer or employee who is employed by 
such person for less than 130 working 
days within 1 year immediately pre-
ceding the date of the submission that 
initiates agency consideration of such 
person shall be considered to be regu-
larly employed as soon as he or she is 
employed by such person for 130 work-
ing days. 

State, as used in this section, means a 
State of the United States, the District 
of Columbia, an outlying area of the 
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United States, an agency or instrumen-
tality of a State, and multi-State, re-
gional, or interstate entity having gov-
ernmental duties and powers. 

[55 FR 3190, Jan. 30, 1990, as amended at 68 
FR 28080, May 22, 2003]

3.802 Prohibitions. 
(a) Section 1352 of title 31, United 

States Code, among other things, pro-
hibits a recipient of a Federal contract, 
grant, loan, or cooperative agreement 
from using appropriated funds to pay 
any person for influencing or attempt-
ing to influence an officer or employee 
of any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any of the following 
covered Federal actions: the awarding 
of any Federal contract; the making of 
any Federal grant; the making of any 
Federal loan; the entering into of any 
cooperative agreement; or, the modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) The Act also requires offerors to 
furnish a declaration consisting of both 
a certification and a disclosure. These 
requirements are contained in the pro-
vision at 52.203–11, Certification and 
Disclosure Regarding Payments to In-
fluence Certain Federal Transactions, 
and the clause at 52.203–12, Limitation 
on Payments to Influence Certain Fed-
eral Transactions. 

(1) By signing its offer, an offeror cer-
tifies that no appropriated funds have 
been paid or will be paid in violation of 
the prohibitions in 31 U.S.C. 1352. 

(2) The disclosure shall identify if 
any funds other than Federal appro-
priated funds (including profit or fee 
received under a covered Federal ac-
tion) have been paid, or will be paid, to 
any person for influencing or attempt-
ing to influence an officer or employee 
of any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with a Federal contract, 
grant, loan, or cooperative agreement. 

(c) The prohibitions of the Act do not 
apply under the following conditions: 

(1) Agency and legislative liaison by 
own employees. (i) The prohibition on 
the use of appropriated funds, in para-
graph (a) of this section, does not apply 
in the case of a payment of reasonable 

compensation made to an officer or 
employee of a person requesting or re-
ceiving a covered Federal action if the 
payment is for agency and legislative 
liaison activities not directly related 
to a covered Federal action. 

(ii) For purposes of subdivision 
(c)(1)(i) of this section, providing any 
information specifically requested by 
an agency or Congress is permitted at 
any time. 

(iii) The following agency and legis-
lative liaison activities are permitted 
at any time where they are not related 
to a specific solicitation for any cov-
ered Federal action: 

(A) Discussing with an agency the 
qualities and characteristics (including 
individual demonstrations) of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; 

(B) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(iv) The following agency and legisla-
tive liaison activities are permitted 
where they are prior to formal solicita-
tion of any covered Federal action: 

(A) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(B) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and 

(C) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Pub. L. 
95–507, and subsequent amendments. 

(v) Only those activities expressly 
authorized by subparagraph (c)(1) of 
this section are permitted under this 
section. 

(2) Professional and technical services. 
(i) The prohibition on the use of appro-
priated funds, in paragraph (a) of this 
section, does not apply in the case of— 

(A) Payment of reasonable compensa-
tion made to an officer or employee of 
a person requesting or receiving a cov-
ered Federal action or an extension, 
continuation, renewal, amendment, or 
modification of a covered Federal ac-
tion, if payment is for professional or 
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technical services rendered directly in 
the preparation, submission, or nego-
tiation of any bid, proposal, or applica-
tion for that Federal action or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal action; 

(B) Any reasonable payment to a per-
son, other than an officer or employee 
of a person requesting or receiving a 
covered Federal action, if the payment 
is for professional or technical services 
rendered directly in the preparation, 
submission, r negotiation of any bid, 
proposal, or application for that Fed-
eral action, or for meeting require-
ments imposed by or pursuant to law 
as a condition for receiving that Fed-
eral action. Persons other than officers 
or employees of a person requesting or 
receiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(ii) For purposes of subdivision 
(c)(2)(i) of this section, ‘‘professional 
and technical services’’ shall be limited 
to advice and analysis directly apply-
ing any professional or technical dis-
cipline. For example, drafting of a 
legal document accompanying a bid or 
proposal by a lawyer is allowable. 
Similarly, technical advice provided by 
an engineer on the performance or 
operational capability of a piece of 
equipment rendered directly in the ne-
gotiation of a contract is allowable. 
However, communications with the in-
tent to influence made by a profes-
sional (such as a licensed lawyer) or a 
technical person (such as a licensed ac-
countant) are not allowable under this 
section unless they provide advice and 
analysis directly applying their profes-
sional or technical expertise and unless 
the advice or analysis is rendered di-
rectly and solely in the preparation, 
submission or negotiation of a covered 
Federal action. Thus, for example, 
communications with the intent to in-
fluence made by a lawyer that do not 
provide legal advice or analysis di-
rectly and solely related to the legal 
aspects of his or her client’s proposal, 
but generally advocate one proposal 
over another are not allowable under 
this section because the lawyer is not 
providing professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-

neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(iii) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation and 
any other requirements in the actual 
award documents 

(iv) Only those services expressly au-
thorized by subdivisions (c)(2)(i) (A) 
and (B) of this section are permitted 
under this section. 

(v) The reporting requirements of 
3.803(a) shall not apply with respect to 
payments of reasonable compensation 
made to regularly employed officers or 
employees of a person.

3.803 Certification and disclosure. 
(a) Any contractor who requests or 

receives a Federal contract exceeding 
$100,000 shall submit the certification 
and disclosures required by the provi-
sion at 52.203–11, Certification and Dis-
closure Regarding Payments to Influ-
ence Certain Federal Transactions, 
with its offer. Disclosures under this 
section shall be submitted to the con-
tracting officer using OMB standard 
form LLL, Disclosure of Lobbying Ac-
tivities. 

(b) The contractor shall file a disclo-
sure form at the end of each calendar 
quarter in which there occurs any 
event that materially affects the accu-
racy of the information contained in 
any disclosure form previously filed by 
such person under paragraph (a) of this 
section. An event that materially af-
fects the accuracy of the information 
reported includes— 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or 

(3) A change in the officer(s), em-
ployee(s), or Member(s) of Congress 
contacted to influence or attempt to 
influence a covered Federal action. 
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(c) The contractor shall require the 
submittal of a certification, and if re-
quired, a disclosure form, by any per-
son who requests or receives any sub-
contract exceeding $100,000 under the 
Federal contract. 

(d) All subcontractor disclosure 
forms (but not certifications), shall be 
forwarded from tier to tier until re-
ceived by the prime contractor. The 
prime contractor shall submit all dis-
closure forms to the contracting officer 
at the end of the calendar quarter in 
which the disclosure form is submitted 
by the subcontractor. Each subcon-
tractor certification shall be retained 
in the subcontract file of the awarding 
contractor. 

[55 FR 3190, Jan. 30, 1990, as amended at 55 
FR 38516, Sept. 18, 1990]

3.804 Policy. 

(a) The contracting officer shall ob-
tain certifications and disclosures as 
required by the provision at 52.203–11, 
Certification and Disclosure Regarding 
Payments to Influence Certain Federal 
Transactions, prior to the award of any 
contract exceeding $100,000. 

(b) The contracting officer shall for-
ward a copy of all contractor disclo-
sures furnished pursuant to the clause 
at 52.203–12, Limitation on Payments 
to Influence Certain Federal Trans-
actions, to the official designated in 
accordance with agency procedures, for 
subsequent submission to Congress. 
The original of the disclosure shall be 
retained in the contract file.

3.805 Exemption. 

The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tions of this section whenever the Sec-
retary determines, in writing, that 
such an exemption is in the national 
interest. The Secretary shall transmit 
a copy of such exemption to Congress 
immediately after making such a de-
termination.

3.806 Processing suspected violations. 

Suspected violations of the require-
ments of the Act shall be referred to 
the official designated in agency proce-
dures.

3.807 Civil penalties. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. 3803 (except 
subsection (c)), 3804–3808, and 3812, inso-
far as the provisions therein are not in-
consistent with the requirements of 
this subpart. 

[55 FR 3190, Jan. 30, 1990, as amended at 67 
FR 6120, Feb. 8, 2002]

3.808 Solicitation provision and con-
tract clause. 

(a) The provision at 52.203–11, Certifi-
cation and Disclosure Regarding Pay-
ments to Influence Certain Federal 
Transactions, shall be included in so-
licitations expected to exceed $100,000. 

(b) The clause at 52.203–12, Limita-
tion on Payments to Influence Certain 
Federal Transactions, shall be included 
in solicitations and contracts expected 
to exceed $100,000.

Subpart 3.9—Whistleblower Pro-
tections for Contractor Em-
ployees

SOURCE: 60 FR 37776, July 21, 1995, unless 
otherwise noted.

3.900 Scope of subpart. 
This subpart implements 10 U.S.C. 

2409 and 41 U.S.C. 251, et seq., as amend-
ed by Sections 6005 and 6006 of the Fed-
eral Acquisition Streamlining Act of 
1994 (Pub. L. 103–355).

3.901 Definitions. 
As used in this supart— 
Authorized official of an agency means 

an officer or employee responsible for 
contracting, program management, 
audit, inspection, investigation, or en-
forcement of any law or regulation re-
lating to Government procurement or 
the subject matter of the contract. 

Authorized official of the Department of 
Justice means any person responsible 
for the investigation, enforcement, or 
prosecution of any law or regulation. 

Inspector General means an Inspector 
General appointed under the Inspector 
General Act of 1978, as amended. In the 
Department of Defense that is the DOD 
Inspector General. In the case of an ex-
ecutive agency that does not have an 
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