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219.000 Scope of part. 

This part also implements 10 U.S.C. 
2323, which sets a goal for DoD for each 
of fiscal years 1987 through 2006 to— 

(1) Award five percent of contract 
and subcontract dollars to small dis-
advantaged business (SDB) concerns, 
historically black colleges and univer-
sities (HBCUs), and minority institu-
tions (MIs) (See part 226 for policy/pro-
cedures on HBCU/MIs); and 

(2) Maximize the number of such en-
tities in DoD contracting and subcon-
tracting. 

[56 FR 36353, July 31, 1991, as amended at 59 
FR 27670, May 27, 1994; 64 FR 62987, Nov. 18, 
1999; 68 FR 15381, Mar. 31, 2003]

219.001 Definitions. 

Small disadvantaged business concern 
is defined: 

(1) At FAR 52.219–23(a) (i.e., a firm is 
considered a small disadvantaged busi-
ness (SDB) concern by receiving cer-
tification by the Small Business Ad-
ministration and meeting the other 
listed criteria), except as specified in 
paragraph (2) of this definition. 

(2) At FAR 52.219–23(a) or 52.219–
1(b)(2) for the following purposes (i.e., a 
firm is considered an SDB concern by 
either receiving certification by the 
Small Business Administration and 
meeting the other listed criteria or 
self-representing its status for general 
statistical purposes): 

(i) A higher customary progress pay-
ment rate for SDB concerns (see 
232.501–1(a)(i) and 252.232–7004(c)). 

(ii) A lower threshold for inclusion of 
customary progress payments in con-
tracts with SDB concerns (see 232.502–
1). 

(iii) The prompt payment policy for 
SDB concerns in 232. 903 and 232.905(2). 

(iv) Reporting contract actions with 
SDB concerns (‘‘Type of Business’’ on 
the DD Form 350, Individual Con-
tracting Action Report (see 253.204–
70(d)(5)(i)(A)) or ‘‘Small Disadvantaged 
Business (SDB) Actions’’ on the DD 
Form 1057, Monthly Contracting Sum-
mary of Actions $25,000 or Less (see 
253.204–71(g)(2)). 

[63 FR 64429, Nov. 20, 1999]

Subpart 219.2—Policies
219.201 General policy. 

(a) The DoD will use the Section 8(a) 
program, small disadvantaged business 
evaluation preferences, advance pay-
ments, outreach, and technical assist-
ance to meet its five percent goal for 
contract and subcontract awards to 
small disadvantaged businesses. 

(d) For the defense agencies, the di-
rector of the Office of Small and Dis-
advantaged Business Utilization must 
be appointed by, be responsible to, and 
report directly to the director or dep-
uty director of the defense agency. 

(8) The responsibility for assigning 
small business technical advisors is 
delegated to the head of the con-
tracting activity. 

(10) Contracting activity small busi-
ness specialists perform this function 
by— 

(A) Reviewing and making rec-
ommendations for all acquisitions over 
$10,000; 

(B) Making the review before issue of 
the solicitation or contract modifica-
tion and documenting it on DD Form 
2579, Small Business Coordination 
Record; and 

(C) Referring recommendations that 
have been rejected by the contracting 
officer to the Small Business Adminis-
tration (SBA) procurement center rep-
resentative. However, if an SBA rep-
resentative is not assigned or avail-
able, the specialist refers the matter to 
the specialist’s appointing authority. 

(e) Contracting and contract admin-
istration activities appoint small busi-
ness specialists as directed by DoDD 
4205.1, DoD Small Business and Small 
Disadvantaged Business Utilization 
Programs. Specialists— 

(i) Report directly and are respon-
sible only to their appointing author-
ity; 

(ii) Make sure that the contracting 
activity takes the necessary actions to 
implement small business, historically 
black college and university/minority 
institution, and labor surplus area pro-
grams; 

(iii) Advise and assist contracting, 
program manager, and requirements 
personnel on all matters which affect 
small businesses, historically black 
colleges and universities or minority 
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institutions, and labor surplus area 
concerns; 

(iv) Aid, counsel, and assist small 
business, small disadvantaged business, 
historically black colleges and univer-
sities, and minority institutions by 
providing— 

(A) Advice concerning acquisition 
procedures; 

(B) Information regarding proposed 
acquisitions; and 

(C) Instructions on preparation of 
proposals in the interpretation of 
standard clauses, representations, and 
certifications; 

(v) Maintain an outreach program 
(including participation in Govern-
ment-industry conferences and re-
gional interagency small business 
councils) designed to locate and de-
velop information on the technical 
competence of small business, small 
disadvantaged business concerns, his-
torically black colleges and univer-
sities, and minority institutions; 

(vi) Ensure that financial assistance, 
available under existing regulations, is 
offered and also assist small business 
concerns in obtaining payments under 
their contracts, late payment, interest 
penalties, or information on contrac-
tual payment provisions; 

(vii) Provide assistance to con-
tracting officers in determining the 
need for and acceptability of subcon-
tracting plans and assist administra-
tive contracting officers (see 
219.706(a)(ii)) in evaluating, moni-
toring, reviewing, and documenting 
contract performance to determine 
compliance with subcontracting plans; 
and 

(viii) Recommend to the appointing 
authority the activity’s small and dis-
advantaged business program goals, in-
cluding goal assignments to subordi-
nate contracting offices; monitor the 
activity’s performance against these 
goals; and recommend action to correct 
reporting errors/deficiencies. 

(f) The Directors, Office of Small and 
Disadvantaged Business Utilization, of 
the military departments and defense 
agencies are responsible for deter-
mining whether use of the price evalua-
tion adjustment to achieve a small dis-
advantaged business goal has caused 
non-SDB firms in a particular North 
American Industry Classification Sys-

tem Industry Subsector to bear an 
undue burden or other inappropriate ef-
fect. A copy of each determination 
shall be forwarded to the Office of 
Small and Disadvantaged Business Uti-
lization, Office of the Under Secretary 
of Defense (Acquisition, Technology, 
and Logistics), simultaneously with 
submittal to the Office of Federal Pro-
curement Policy. 

[56 FR 36353, July 31, 1991, as amended at 63 
FR 41973, Aug. 6, 1998; 64 FR 2598, Jan. 15, 
1999; 65 FR 39705, June 27, 2000; 65 FR 50149, 
Aug. 17, 2000; 65 FR 63807, Oct. 25, 2000]

219.202 Specific policies.

219.202–1 Encouraging small business 
participation in acquisitions. 

The DoD will maximize the use of 
small business concerns as planned pro-
ducers in the Industrial Readiness 
Planning Program.

219.202–5 Data collection and report-
ing requirements. 

Determine the premium percentage 
to be entered in Item D4C of the Indi-
vidual Contracting Action Report (DD 
Form 350), (see 253.204–70), as follows: 

(1) For small disadvantaged business 
or historically black college and uni-
versity/minority institution set-asides, 
divide the difference between the fair 
market price and the award price by 
the fair market price. 

(2) For price evaluation adjustment 
awards (see FAR Subpart 19.11), divide 
the difference between the low respon-
sive offer and the award price by the 
low responsive offer. 

(3) For partial small business set-
asides with preferential consideration 
for small disadvantaged business con-
cerns, divide the difference between the 
award price on the non-set-aside por-
tion and the award price on the set-
aside portion by the award price on the 
non-set-aside portion. 

(b) Within 60 days after the end of 
each fiscal year, departments and agen-
cies shall submit the report to the Sec-
retary of Defense, who will report to 
the SBA on behalf of all DoD depart-
ments and agencies. Reports must in-
clude— 

(i) Justification for failure to meet 
goals established by the Office of the 
Secretary of Defense; and 
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(ii) Planned actions for increasing 
participation by such firms in future 
contract awards. 

[56 FR 36353, July 31, 1991, as amended at 63 
FR 41973, Aug. 6, 1998; 65 FR 63804, Oct. 25, 
2000]

Subpart 219.4—Cooperation With 
the Small Business Administration

219.401 General. 
(b) The contracting activity small 

business specialist is the primary ac-
tivity focal point for interface with the 
SBA.

Subpart 219.5—Set-Asides for 
Small Business

219.502 Setting aside acquisitions.

219.502–1 Requirements for setting 
aside acquisitions. 

Do not set aside acquisitions for— 
(1) Supplies which were developed 

and financed, in whole or in part, by 
Canadian sources under the U.S.-Cana-
dian Defense Development Sharing 
Program; or 

(2) Architect-engineer services for 
military construction or family hous-
ing projects of $85,000 or more (10 
U.S.C. 2855), including indefinite deliv-
ery and indefinite quantity contracts if 
the value of all anticipated orders is 
expected to total $85,000 or more. 

[58 FR 28465, May 13, 1993]

219.502–2 Total set-asides. 
(a) Unless the contracting officer de-

termines that the criteria for set-aside 
cannot be met, set aside for small busi-
ness concerns acquisitions for— 

(i) Construction, including mainte-
nance and repairs, under $2 million; 

(ii) Dredging under $1 million; and 
(iii) Architect-engineer services for 

military construction or family hous-
ing projects of under $85,000. 

[58 FR 28465, May 13, 1993]

219.502–3 Partial set-asides. 
(c)(1) If the North American Industry 

Classification System Industry Sub-
sector of the acquisition is one in 
which use of a price evaluation adjust-

ment for small disadvantaged business 
concerns is currently authorized (see 
FAR 19.201(b)), apply the adjustment to 
the non-set-aside portion. 

[65 FR 50149, Aug. 17, 2000]

219.505 Rejecting Small Business Ad-
ministration recommendations. 

(b) The designee shall be at a level no 
lower than chief of the contracting of-
fice.

Subpart 219.6—Certificates of 
Competency

219.602 Procedures.

219.602–1 Referral. 

When making a nonresponsibility de-
termination on a small business con-
cern, the contracting officer shall no-
tify the contracting activity’s small 
business specialist. 

[58 FR 28465, May 13, 1993, as amended at 60 
FR 40107, Aug. 7, 1995]

219.602–3 Resolving differences be-
tween the agency and the Small 
Business Administration. 

(c)(i) If the contracting officer be-
lieves the agency should appeal, the 
contracting officer shall immediately 
inform the departmental director of 
the Office of Small and Disadvantaged 
Business Utilization, and send the di-
rector, through departmental chan-
nels— 

(A) A request for appeal, summa-
rizing the issues. The request must be 
sent to arrive within five working days 
after receipt of the SBA Headquarters’ 
written position. 

(B) An appeal file, documenting the 
contracting activity’s position. The file 
must be sent to arrive within five 
working days after transmission of the 
request. 

(ii) The departmental director will 
determine whether the agency will ap-
peal and will notify the SBA of the 
agency’s intent. 

[56 FR 36353, July 31, 1991, as amended at 62 
FR 34122, June 24, 1997]

VerDate jul<14>2003 09:51 Nov 23, 2003 Jkt 200198 PO 00000 Frm 00140 Fmt 8010 Sfmt 8010 Y:\SGML\200198T.XXX 200198T



141

Department of Defense 219.704

Subpart 219.7—Subcontracting 
with Small Business, Small Dis-
advantaged Business and 
Women-Owned Small Busi-
ness Concerns

219.702 Statutory requirements. 

(a) Section 834 of Public Law 101–189, 
as amended, requires DoD to establish 
a test program to determine whether 
comprehensive subcontracting plans on 
a corporate, division, or plant-wide 
basis will reduce administrative bur-
dens while enhancing subcontracting 
opportunities for small and small dis-
advantaged business concerns. 

(i) The test program— 
(A) Will be conducted— 
(1) From October 1, 1990, through 

September 30, 2005; 
(2) In accordance with the DoD test 

plan, ‘‘Test Program for Negotiation of 
Comprehensive Small Business Subcon-
tracting Plans’’; and 

(3) By the military departments and 
defense agencies through specifically 
designated contracting activities; and 

(B) Permits contractors selected for 
participation in the test program by 
the designated contracting activities 
to— 

(1) Negotiate plant, division, or com-
pany-wide comprehensive subcon-
tracting plans instead of individual 
contract subcontracting plans; and 

(2) Use the comprehensive plans when 
performing any DoD contract or sub-
contract that requires a subcon-
tracting plan. 

(ii) During the test period, com-
prehensive subcontracting plans will— 

(A) Be negotiated on an annual basis 
by the designated contracting activi-
ties; 

(B) Be incorporated by the contrac-
tors’ cognizant contract administra-
tion activity into all of the contrac-
tors’ active DoD contracts that require 
a plan; 

(C) Be accepted for use by contrac-
tors participating in the test, whether 
performing at the prime or subcontract 
level; and 

(D) Not be subject to application of 
liquidated damages during the period 

of the test program (Section 402, Pub. 
L. 101–574). 

[56 FR 36353, July 31, 1991, as amended at 60 
FR 35668, July 10, 1995; 61 FR 39900, July 31, 
1996; 63 FR 14640, Mar. 26, 1998; 64 FR 62987, 
Nov. 18, 1999]

219.703 Eligibility requirements for 
participating in the program. 

(a) Qualified nonprofit agencies for 
the blind and other severely disabled, 
that have been approved by the Com-
mittee for Purchase from People Who 
Are Blind or Severely Disabled under 
the Javits-Wagner-O’Day Act (41 U.S.C. 
46–48), are eligible to participate in the 
program as a result of 10 U.S.C. 2410d 
and Section 9077 of Pub. L. 102–396 and 
similar sections in subsequent Defense 
appropriations acts. Under this author-
ity, subcontracts awarded to such enti-
ties may be counted toward the prime 
contractor’s small business subcon-
tracting goal. 

(2)(A) To be eligible as an SDB sub-
contractor, a concern must meet the 
definition in 219.001. 

(B) To be eligible as a historically 
black college or university or minority 
institution subcontractor, such entity 
must meet the definition in the clause 
at 252.219–7003, Small, Small Disadvan-
taged and Women–Owned Small Busi-
ness Subcontracting Plan (DoD Con-
tracts). 

(b) A contractor may also rely on the 
written representation as to status of— 

(i) A historically black college or 
university or minority institution; or 

(ii) A qualified nonprofit agency for 
the blind or other severely disabled ap-
proved by the Committee for Purchase 
from People Who Are Blind or Severely 
Disabled. 

[57 FR 42630, Sept. 15, 1992, as amended at 58 
FR 28465, May 13, 1993; 60 FR 13075, Mar. 10, 
1995; 60 FR 41157, Aug. 11, 1995; 60 FR 61596, 
Nov. 30, 1995; 61 FR 50535, Sept. 26, 1996; 63 FR 
11530, Mar. 9, 1998; 63 FR 41974, Aug. 6, 1998; 64 
FR 51076, Sept. 21, 1999; 64 FR 62986, Nov. 18, 
1999]

219.704 Subcontracting plan require-
ments. 

(a)(1) The goal for use of small dis-
advantaged business concerns shall in-
clude subcontracts with historically 
black colleges and universities and mi-
nority institutions (see subpart 226.70), 
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in addition to subcontracts with small 
disadvantaged business concerns. Sub-
contracts with historically black col-
leges and universities and minority in-
stitutions do not have to be included in 
the small disadvantaged business goal 
in commercial items subcontracting 
plans. 

(4) In those subcontracting plans 
which specifically identify small, small 
disadvantaged, and women-owned 
small businesses, prime contractors 
shall notify the administrative con-
tracting officer of any substitutions of 
firms that are not small, small dis-
advantaged, or women-owned small 
businesses for the firms listed in the 
subcontracting plan. Notifications 
shall be in writing and shall occur 
within a reasonable period of time 
after award of the subcontract. Con-
tractor-specified formats shall be ac-
ceptable. 

[60 FR 61596, Nov. 30, 1995, as amended at 61 
FR 18687, Apr. 29, 1996]

219.705 Responsibilities of the con-
tracting officer under the subcon-
tracting assistance program.

219.705–2 Determining the need for a 
subcontracting plan. 

(d) See 215.304 for unique DoD re-
quirements. 

[59 FR 27670, May 27, 1994, as amended at 64 
FR 51076, Sept. 21, 1999]

219.705–4 Reviewing the subcon-
tracting plan. 

(d) Challenge any subcontracting 
plan that does not contain positive 
goals and consider the extent to which 
an offeror plans to use competition re-
stricted to historically black colleges 
and universities or minority institu-
tions. A small disadvantaged business 
goal of less than five percent must be 
approved two levels above the con-
tracting officer. 

[56 FR 36353, July 31, 1991, as amended at 63 
FR 41974, Aug. 6, 1998]

219.706 Responsibilities of the cog-
nizant administrative contracting 
officer. 

(a)(i) The contract administration of-
fice also is responsible for reviewing, 
evaluating, and approving master sub-
contracting plans. 

(ii) The small business specialist sup-
ports the administrative contracting 
officer in evaluating a contractor’s per-
formance and compliance with its sub-
contracting plan.

219.708 Solicitation provisions and 
contract clauses. 

(b)(1)(A) Use the clause at 252.219–
7003, Small, Small Disadvantaged and 
Women-Owned Small Business Subcon-
tracting Plan (DoD Contracts), in so-
licitations and contracts that contain 
the clause at FAR 52.219–9, Small Busi-
ness Subcontracting Plan. 

(B) In contracts with contractors 
which have comprehensive subcon-
tracting plans approved under the test 
program described in 219.702(a), use the 
clause at 252.219–7004, Small, Small Dis-
advantaged and Women-Owned Small 
Business Subcontracting Plan (Test 
Program), instead of the clauses at 
252.219–7003, Small, Small Disadvan-
taged and Women-Owned Small Busi-
ness Subcontracting Plan (DoD Con-
tracts), and FAR 52.219–9, Small Busi-
ness Subcontracting Plan. 

(2) In contracts with contractors that 
have comprehensive subcontracting 
plans approved under the test program 
described in 219.702(a), do not use the 
clause at FAR 52.219–16, Liquidated 
Damages—Subcontracting Plan. 

(c)(1) Do not use the clause at FAR 
52.219–10, Incentive Subcontracting 
Program, in contracts with contractors 
that have comprehensive subcon-
tracting plans approved under the test 
program described in 219.702(a). 

[56 FR 36353, July 31, 1991, as amended at 56 
FR 67213, Dec. 30, 1991; 61 FR 39901, July 31, 
1996; 63 FR 64429, Nov. 20, 1998; 65 FR 52952, 
Aug. 31, 2000; 67 FR 49252, July 30, 2002]

Subpart 219.8—Contracting With 
the Small Business Administra-
tion (The 8(a) Program)

219.800 General. 
(a) By Partnership Agreement (PA) 

dated February 1, 2002, between the 
Small Business Administration (SBA) 
and the Department of Defense (DoD), 
the SBA delegated to the Under Sec-
retary of Defense (Acquisition, Tech-
nology, and Logistics) its authority 
under paragraph 8(a)(1)(A) of the Small 
Business Act (15 U.S.C. 637(a)) to enter 
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into 8(a) prime contracts, and its au-
thority under 8(a)(1)(B) of the Small 
Business Act to award the performance 
of those contracts to eligible 8(a) Pro-
gram participants. However, the SBA 
remains the prime contractor on all 
8(a) contracts, continues to determine 
eligibility of concerns for contract 
award, and retains appeal rights under 
FAR 19.810. The SBA delegates only the 
authority to sign contracts on its be-
half. Consistent with the provisions of 
this subpart, this authority is hereby 
redelegated to DoD contracting officers 
within the United States, its terri-
tories and possessions, Puerto Rico, 
the Trust Territory of the Pacific Is-
lands, and the District of Columbia, to 
the extent that it is consistent with 
any dollar or other restrictions estab-
lished in individual warrants. This au-
thority expires on September 30, 2004. 

(b) Contracts awarded under the PA 
may be awarded directly to the 8(a) 
participant on either a sole source or 
competitive basis. An SBA signature 
on the contract is not required. 

(c) Notwithstanding the PA, the con-
tracting officer may elect to award a 
contract pursuant to the provisions of 
FAR Subpart 19.8. 

[67 FR 11436, Mar. 14, 2002]

219.803 Selecting acquisitions for the 
8(a) Program. 

(b) Contracting activities should re-
spond to SBA requests for contract 
support within 30 calendar days after 
receipt. 

(c) Before considering a small busi-
ness set-aside, review the acquisition 
for offering under the 8(a) Program. 

[56 FR 36353, July 31, 1991, as amended at 63 
FR 41974, Aug. 6, 1998]

219.804 Evaluation, offering, and ac-
ceptance.

219.804–1 Agency evaluation. 
(f) The 8(a) firms should be offered 

the opportunity to give a technical 
presentation. 

[63 FR 41974, Aug. 6, 1998]

219.804–2 Agency offering. 
(1) For requirements processed under 

the PA cited in 219.800 (but see para-
graph (2) of this subsection for proce-

dures related to purchase orders that 
do not exceed the simplified acquisi-
tion threshold), the notification to the 
SBA shall clearly indicate that the re-
quirement is being processed under the 
PA. All notifications should be sub-
mitted in writing, using facsimile or 
electronic mail, when possible, and 
shall specify that— 

(i) Under the PA, an SBA acceptance 
or rejection of the offering is required 
within 5 working days of receipt of the 
offering; and 

(ii)(A) For sole source requirements, 
an SBA acceptance shall include a size 
verification and a determination of the 
8(a) firm’s program eligibility, and, 
upon acceptance, the contracting offi-
cer will solicit a proposal, conduct ne-
gotiations, and make award directly to 
the 8(a) firm; or 

(B) For competitive requirements, 
upon acceptance, the contracting offi-
cer will solicit offers, conduct source 
selection, and, upon receipt of an eligi-
bility verification, award a contract di-
rectly to the selected 8(a) firm. 

(2) Under the PA cited in 219.800, no 
separate agency offering or SBA ac-
ceptance is needed for requirements 
that are issued under purchase orders 
that do not exceed the simplified ac-
quisition threshold. After an 8(a) con-
tractor has been identified, the con-
tracting officer shall establish the 
prices, terms, and conditions with the 
8(a) contractor and shall prepare a pur-
chase order consistent with the proce-
dures in Part 213 and FAR Part 13, in-
cluding the applicable clauses required 
by this subpart. No later than the day 
that the purchase order is provided to 
the 8(a) contractor, the contracting of-
ficer shall provide to the cognizant 
SBA Business Opportunity Specialist, 
using facsimile, electronic mail, or any 
other means acceptable to the SBA dis-
trict office— 

(i) A copy of the signed purchase 
order; and 

(ii) A notice stating that the pur-
chase order is being processed under 
the PA. The notice also shall indicate 
that the 8(a) contractor will be deemed 
eligible for award and will automati-
cally begin work under the purchase 
order unless, within 2 working days 
after SBA’s receipt of the purchase 
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order, the 8(a) contractor and the con-
tracting officer are notified that the 
8(a) contractor is ineligible for award. 

(3) The notification to SBA shall 
identify any joint venture proposed for 
performance of the contract. SBA shall 
approve a joint venture before award of 
an 8(a) contract involving the joint 
venture. 

(4) For competitive requirements for 
construction to be performed overseas, 
submit the notification to SBA Head-
quarters. 

[67 FR 11437, Mar. 14, 2002, as amended at 67 
FR 49256, July 30, 2002]

219.804–3 SBA acceptance. 
For requirements processed under 

the PA cited in 219.800, SBA’s accept-
ance is required within 5 working days 
(but see 219.804–2(2) for purchase orders 
that do not exceed the simplified ac-
quisition threshold). 

[63 FR 33587, June 19, 1998, as amended at 67 
FR 11436, Mar. 14, 2002]

219.805 Competitive 8(a).

219.805–2 Procedures. 
(c) For requirements processed under 

the PA cited in 219.800— 
(i) For sealed bid and negotiated ac-

quisitions, the SBA will determine the 
eligibility of the firms and will advise 
the contracting officer within 2 work-
ing days after its receipt of a request 
for an eligibility determination; and 

(ii) For negotiated acquisitions, the 
contracting officer may submit a re-
quest for an eligibility determination 
on all firms in the competitive range if 
discussions are to be conducted, or on 
all firms with a realistic chance of 
award if no discussions are to be con-
ducted. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11436, Mar. 14, 2002]

219.806 Pricing the 8(a) contract. 
For requirements processed under 

the PA cited in 219.800— 
(1) The contracting officer shall ob-

tain cost or pricing data from the 8(a) 
contractor, if required by FAR subpart 
15.4; and 

(2) SBA concurrence in the nego-
tiated price is not required. However, 
except for purchase orders not exceed-

ing the simplified acquisition thresh-
old, the contracting officer shall notify 
the SBA prior to withdrawing a re-
quirement from the 8(a) Program due 
to failure to agree on price or other 
terms and conditions. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002; 67 FR 49256, July 30, 
2002]

219.808 Contract negotiations.

219.808–1 Sole source. 

For requirements processed under 
the PA cited in 219.800— 

(1) The agency may negotiate di-
rectly with the 8(a) contractor. The 
contracting officer is responsible for 
initiating negotiations; 

(2) The 8(a) contractor is responsible 
for negotiating within the time estab-
lished by the contracting officer; 

(3) If the 8(a) contractor does not ne-
gotiate within the established time and 
the agency cannot allow additional 
time, the contracting officer may, 
after notifying the SBA, proceed with 
the acquisition from other sources; 

(4) If requested by the 8(a) con-
tractor, the SBA may participate in 
negotiations; and 

(5) SBA approval of the contract is 
not required. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002]

219.811 Preparing the contracts.

219.811–1 Sole source. 

(a) Awards under the PA cited in 
219.800 may be made directly to the 8(a) 
contractor and, except as provided in 
paragraph (b) of this subsection and in 
219.811–3, award documents shall be 
prepared in accordance with procedures 
established for non-8(a) contracts, 
using any otherwise authorized award 
forms. The ‘‘Issued by’’ block shall 
identify the awarding DoD contracting 
office. The contractor’s name and ad-
dress shall be that of the 8(a) partici-
pant. 

(b) Use the following alternative pro-
cedures for direct awards made under 
the PA cited in 219.800: 

(i) Cite 10 U.S.C. 2304(c)(5) as the au-
thority for use of other than full and 
open competition; 
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(ii) Include the clause at 252.219–7009, 
which allows for direct award to the 
8(a) contractor, and identify the cog-
nizant SBA district office for the 8(a) 
contractor; 

(iii) No SBA contract number is re-
quired; and 

(iv) Do not require an SBA signature 
on the award document. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002; 67 FR 49256, July 30, 
2002]

219.811–2 Competitive. 

Awards made under the PA cited in 
219.800 shall be prepared in accordance 
with 219.811–1. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002; 67 FR 49256, July 30, 
2002]

219.811–3 Contract clauses. 

(1) Use the clause at 252.219–7009, Sec-
tion 8(a) Direct Award, instead of the 
clauses at FAR 52.219–11, Special 8(a) 
Contract Conditions, FAR 52.219–12, 
Special 8(a) Subcontract Conditions, 
and FAR 52.219–17, Section 8(a) Award, 
in solicitations and contracts processed 
in accordance with the PA cited in 
219.800. 

(2) Use the clause at FAR 52.219–18, 
Notification of Competition Limited to 
Eligible 8(a) Concerns, with 252.219–
7010, Alternate A, in solicitations and 
contracts processed in accordance with 
the PA cited in 219.800. 

(3) Use the clause at 252.219–7011, No-
tification to Delay Performance, in so-
licitations and purchase orders issued 
in accordance with 219.804–2(2). 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002]

219.812 Contract administration. 

(d) Awards under the PA cited in 
219.800 are subject to Section 407 of 
Pub. L. 100–656. These contracts include 
the clause at 252.219–7009, Section 8(a) 
Direct Award, which requires the 8(a) 
contractor to notify the SBA and the 
contracting officer when ownership of 
the firm is being transferred. 

[63 FR 33588, June 19, 1998, as amended at 67 
FR 11437, Mar. 14, 2002]

Subpart 219.10—Small Business 
Competitiveness Demonstra-
tion Program

219.1005 Applicability. 
(a)(i) Architect-engineering services 

in support of military construction 
projects or military family housing 
projects are exempt from the Small 
Business Competitiveness Demonstra-
tion Program, except for the emerging 
small business (ESB) set-aside require-
ments. Accordingly, these shall— 

(A) Be reviewed for possible award 
under the 8(a) Program regardless of 
dollar value. 

(B) Not be set aside for small busi-
ness if the estimated value is $85,000 or 
more (including indefinite delivery-in-
definite quantity contracts if the value 
of all anticipated orders exceeds 
$85,000). 

(C) Be considered for ESB set-aside if 
the estimated value is both less than 
the emerging small business reserve 
amount and less than $85,000. 

(D) Be considered for small business 
set-aside if the estimated value is less 
than $85,000, regardless of whether 
small business set-asides for other ar-
chitect-engineer services are prohib-
ited under the Small Business Com-
petitiveness Demonstration Program, 
when an ESB set-aside is not appro-
priate. 

(ii) All requirements of the Small 
Business Competitiveness Demonstra-
tion Program apply to architect-engi-
neer services in support of other than 
military construction projects or mili-
tary housing objects, which otherwise 
meet criteria in FAR subpart 19.10. 

(b) The targeted industry categories 
for DoD are:

North American Industry Classi-
fication System (NAICS) Descrip-

tion 

NAICS 
Code 

(1) Pharmaceutical Preparation 
Manufacturing ............................ 325412 

(2) Ammunition (except Small 
Arms) Manufacturing .................. 332993 

(3) Other Ordnance and Accessories 
Manufacturing ............................ 332995 

(4) Turbine and Turbine Generator 
Set Unit Manufacturing .............. 333611 

(5) Aircraft Engine and Engine 
Parts Manufacturing (including 
Research and Development) ........ 336412 
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North American Industry Classi-
fication System (NAICS) Descrip-

tion 

NAICS 
Code 

(6) Guided Missile and Space Vehi-
cle Manufacturing (including Re-
search and Development) ............ 336414 

(7) Other Guided Missile and Space 
Vehicle Parts and Auxiliary 
Equipment Manufacturing (in-
cluding Research and Develop-
ment) ........................................... 336419 

(8) Military Armored Vehicle, Tank 
and Tank Component Manufac-
turing .......................................... 336992 

(9) Search and Navigation System 
and Instrument Manufacturing ... 334511 

(10) (i) Cellular and Other Wireless 
Telecommunications ................... 517212 

(ii) Satellite Telecommuni-
cations .................................. 517410 

(iii) Other Telecommunications 517910

[56 FR 36353, July 31, 1991, as amended at 59 
FR 27670, May 27, 1994; 62 FR 34122, June 24, 
1997; 63 FR 41974, Aug. 6, 1998; 65 FR 50149, 
Aug. 17, 2000; 66 FR 49861, Oct. 1, 2001; 68 FR 
50476, Aug. 21, 2003]

219.1007 Procedures. 

(b)(1) The Director, Small and Dis-
advantaged Business Utilization, Office 
of the Under Secretary of Defense (Ac-
quisition, Technology, and Logistics) 
(OUSD(AT&L)), will determine whether 
reinstatement of small business set-
asides is necessary to meet the agency 
goal and will recommend reinstate-
ment to the Director of Defense Pro-
curement and Acquisition Policy 
(OUSD(AT&L)). Military departments 
and defense agencies shall not rein-
state small business set-asides unless 
directed by the Director of Defense 
Procurement and Acquisition Policy. 

(d) Reporting requirements are at 
204.670–2. 

[65 FR 39705, June 27, 2000, as amended at 68 
FR 7439, Feb. 14, 2003]

Subpart 219.11—Price Evaluation 
Adjustment for Small Dis-
advantaged Business Con-
cerns

219.1102 Applicability. 

(b) The price evaluation adjustment 
also shall not be used in acquisitions 

that are for commissary or exchange 
resale. 

[63 FR 41974, Aug. 6, 1998]

Subpart 219.12—Small Disadvan-
taged Business Participation 
Program

SOURCE: 63 FR 64429, Nov. 20, 1998, unless 
otherwise noted.

219.1203 Incentive subcontracting 
with small disadvantaged business 
concerns. 

The contracting officer shall encour-
age increased subcontracting opportu-
nities for SDB concerns in negotiated 
acquisitions by providing monetary in-
centives in the North American Indus-
try Classification System Industry 
Subsectors for which use of an evalua-
tion factor or subfactor for participa-
tion of SDB concerns is currently au-
thorized (see FAR 19.201(b)). Incentives 
for exceeding SDB subcontracting tar-
gets shall be paid only if an SDB sub-
contracting target was exceeded as a 
result of actual subcontract awards to 
SDBs, and not a result of develop-
mental assistance credit under the 
Pilot Mentor-Protégé Program (see 
Subpart 219.71). 

[63 FR 64429, Nov. 20, 1998, as amended at 65 
FR 50149, Aug. 17, 2000]

219.1204 Solicitation provisions and 
contract clauses. 

(c) The contracting officer shall, 
when contracting by negotiation, in-
sert in solicitations and contracts con-
taining the clause at FAR 52.219–25, 
Small Disadvantaged Business Partici-
pation Program-Disadvantaged Status 
and Reporting, a clause substantially 
the same as the clause at FAR 52.219–
26, Small Disadvantaged Business Par-
ticipation Program-Incentive Subcon-
tracting, when authorized (see FAR 
19.1203). The contracting officer may 
include an award fee provision in lieu 
of the incentive; in such cases, how-
ever, the contracting officer shall not 
use the clause at FAR 52.219–26. Do not 
use award fee provisions in contracts 
with contractors that have comprehen-
sive subcontracting plans approved 
under the test program described in 
219.702(a).
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Subpart 219.70 [Reserved]

Subpart 219.71—Pilot Mentor–
Protege Program

SOURCE: 65 FR 6555, Feb. 10, 2000, unless 
otherwise noted.

219.7100 Scope. 
This subpart implements the Pilot 

Mentor-Protege Program established 
under Section 831 of the National De-
fense Authorization Act for Fiscal Year 
1991 (Public Law 101–510; 10 U.S.C. 2302 
note). The purpose of the Program is to 
provide incentives for DoD contractors 
to assist protege firms in enhancing 
their capabilities and to increase par-
ticipation of such firms in Government 
and commercial contracts. 

[66 FR 47108, Sept. 11, 2001]

219.7101 Policy. 
DoD policy and procedures for imple-

mentation of the Program are con-
tained in Appendix I, Policy and Proce-
dures for the DoD Pilot Mentor-Pro-
tege Program.

219.7102 General. 
The Program includes— 
(a) Mentor firms that are prime con-

tractors with at least one active sub-
contracting plan negotiated under FAR 
Subpart 19.7. 

(b) Protege firms that are— 
(1)(i) small disadvantaged business 

concerns as defined at 219.001(1); 
(ii) Business entities owned and con-

trolled by an Indian tribe; 
(iii) business entities owned and con-

trolled by a Native Hawaiian Organiza-
tion; 

(iv) Qualified organizations employ-
ing the severely disabled; or 

(v) Women-owned small business con-
cerns; 

(2) Eligible for receipt of Federal con-
tracts; and 

(3) Selected by the mentor firm. 
(c) Mentor-protege agreements that 

establish a developmental assistance 
program for a protege firm. 

(d) Incentives that DoD may provide 
to mentor firms, including: 

(1) Reimbursement for developmental 
assistance costs through— 

(i) A separately priced contract line 
item on a DoD contract; or 

(ii) A separate contract, upon written 
determination by the Director, Small 
and Disadvantaged Business Utiliza-
tion, Office of the Under Secretary of 
Defense (Acquisition, Technology, and 
Logistics) (SADBU, OUSD (AT&L)), 
that unusual circumstances justify re-
imbursement using a separate con-
tract; or 

(2) Credit toward applicable subcon-
tracting goals, established under a sub-
contracting plan negotiated under FAR 
Subpart 19.7, for developmental assist-
ance costs that are not reimbursed. 

[65 FR 6555, Feb. 10, 2000; 65 FR 30191, May 10, 
2000, as amended at 66 FR 47108, Sept. 11, 
2001]

219.7103 Procedures.

219.7103–1 General. 

The procedures for application, ac-
ceptance, and participation in the Pro-
gram are in Appendix I, Policy and 
Procedures for the DoD Pilot Mentor-
Protege Program. The Director, 
SADBU, OUSD (AT&L), approves con-
tractors as mentor firms, approves 
mentor-protege agreements, and for-
wards approved mentor-protege agree-
ments to the contracting officer when 
program funding is available through a 
DoD program manager.

219.7103–2 Contracting officer respon-
sibilities. 

Contracting officers must— 
(a) Negotiate an advance agreement 

on the treatment of developmental as-
sistance costs for either credit or reim-
bursement if the mentor firm proposes 
such an agreement, or delegate author-
ity to negotiate to the administrative 
contracting officer (see FAR 31.109). 

(b) Modify (without consideration) 
applicable contract(s) to incorporate 
the clause at 252.232–7005, Reimburse-
ment of Subcontractor Advance Pay-
ments—DoD Pilot Mentor-Protege Pro-
gram, when a mentor firm provides ad-
vance payments to a protege firm 
under the Program and the mentor 
firm requests reimbursement of ad-
vance payments. 

(c) Modify (without consideration) 
applicable contract(s) to incorporate 
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other than customary progress pay-
ments for protege firms in accordance 
with FAR 32.504(c) if a mentor firm 
provides such payments to a protege 
firm and the mentor firm requests re-
imbursement. 

(d) Modify applicable contract(s) to 
establish a contract line item for reim-
bursement of developmental assistance 
costs if— 

(1) A DoD program manager has 
made funds available for that purpose; 
and 

(2) The contractor has an approved 
mentor-protege agreement. 

(e) Negotiate and award a separate 
contract for reimbursement of develop-
mental assistance costs only if— 

(1) A DoD program manager has 
made funds available for that purpose; 

(2) The contractor has an approved 
mentor-protege agreement; and 

(3) The Director, SADBU, OUSD 
(AT&L), has made a determination in 
accordance with 219.7102(d)(1)(ii). 

(f) Not authorize reimbursement for 
costs of assistance furnished to a pro-
tege firm in excess of $1,000,000 in a fis-
cal year unless a written determina-
tion from the Director, SADBU, OUSD 
(AT&L), is obtained. 

(g) Advise contractors of reporting 
requirements in Appendix I. 

(h) Provide a copy of the approved 
Mentor-Protege agreement to the De-
fense Contract Management Agency 
administrative contracting officer re-
sponsible for conducting the annual 
performance review (see appendix I, 
section I–112). 

[65 FR 6555, Feb. 10, 2000; 65 FR 30191, May 10, 
2000, as amended at 65 FR 50150, Aug. 17, 2000; 
66 FR 47109, Sept. 11, 2001]

219.7104 Developmental assistance 
costs eligible for reimbursement or 
credit. 

(a) Developmental assistance pro-
vided under an approved mentor-pro-
tege agreement is distinct from, and 
must not duplicate, any effort that is 
the normal and expected product of the 
award and administration of the men-
tor firm’s subcontracts. The mentor 
firm must accumulate and charge costs 
associated with the latter in accord-
ance with its approved accounting 
practices. Mentor firm costs that are 

eligible for reimbursement are set 
forth in appendix I. 

(b) Before incurring any costs under 
the Program, mentor firms must estab-
lish the accounting treatment of devel-
opmental assistance costs eligible for 
reimbursement or credit. Advance 
agreements are encouraged. To be eli-
gible for reimbursement under the Pro-
gram, the mentor firm must incur the 
costs before October 1, 2008. 

(c) If the mentor firm is suspended or 
debarred while performing under an ap-
proved mentor-protege agreement, the 
mentor firm may not be reimbursed or 
credited for developmental assistance 
costs incurred more than 30 days after 
the imposition of the suspension or de-
barment. 

(d) Developmental assistance costs 
incurred by a mentor firm before Octo-
ber 1, 2008, that are eligible for cred-
iting under the Program, may be cred-
ited toward subcontracting plan goals 
as set forth in appendix I. 

[65 FR 6555, Feb. 10, 2000; 65 FR 30191, May 10, 
2000, as amended at 67 FR 77937, Dec. 20, 2002]

219.7105 Reporting. 
Mentor and protege firms must re-

port on the progress made under men-
tor-protege agreements as indicated in 
appendix I, section I–111.

219.7106 Performance reviews. 
The Defense Contract Management 

Agency will conduct annual perform-
ance reviews of all mentor-protege 
agreements as indicated in appendix I, 
section I–112. The determinations made 
in these reviews should be a major fac-
tor in determinations of amounts of re-
imbursement, if any, that the mentor 
firm is eligible to receive in the re-
maining years of the Program partici-
pation term under the agreement. 

[65 FR 50150, Aug. 17, 2000]

PART 222—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS

Sec.
222.001 Definition.

Subpart 222.1—Basic Labor Policies

222.101 Labor relations. 
222.101–1 General. 
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222.101–3 Reporting labor disputes. 
222.101–3–70 Impact of labor disputes on de-

fense programs. 
222.101–4 Removal of items from contrac-

tors’ facilities affected by work stop-
pages. 

222.101–70 Acquisition of stevedoring serv-
ices during labor disputes. 

222.102 Federal and State labor require-
ments. 

222.102–1 Policy. 
222.103 Overtime. 
222.103–4 Approvals.

Subpart 222.3—Contract Work Hours and 
Safety Standards Act

222.302 Liquidated damages and overtime 
pay.

Subpart 222.4—Labor Standards for 
Contracts Involving Construction

222.402 Applicability. 
222.402–70 Installation support contracts. 
222.403 Statutory and regulatory require-

ments. 
222.403–4 Department of Labor regulations. 
222.404 Davis-Bacon Act wage determina-

tions. 
222.404–2 General requirements. 
222.404–3 Procedures for requesting wage de-

terminations. 
222.404–11 Wage determination appeals. 
222.406 Administration and enforcement. 
222.406–1 Policy. 
222.406–6 Payrolls and statements. 
222.406–8 Investigations. 
222.406–9 Withholding from or suspension of 

contract payments. 
222.406–10 Disposition of disputes con-

cerning construction contract labor 
standards enforcement. 

222.406–13 Semiannual enforcement reports. 
222.407 Contract clauses.

Subpart 222.6—Walsh-Healey Public 
Contracts Act

222.604 Exemptions. 
222.604–2 Regulatory exemptions.

Subpart 222.8—Equal Employment 
Opportunity

222.804 Affirmative action programs. 
222.804–2 Construction. 
222.805 Procedures. 
222.806 Inquiries. 
222.807 Exemptions.

Subpart 222.10—Service Contract Act of 
1965, as Amended

222.1003 Applicability. 
222.1003–1 General. 
222.1003–7 Questions concerning applica-

bility of the Act. 

222.1008 Procedures for preparing and sub-
mitting Notice (SF 98/98a). 

222.1008–2 Preparation of SF 98a. 
222.1008–7 Required time of submission of 

notice. 
222.1014 Delay of acquisition dates over 60 

days.

Subpart 222.13—Special Disabled and 
Vietnam Era Veterans

222.1303 Waivers. 
222.1306 Complaint procedures. 
222.1308 Contract clauses.

Subpart 222.14—Employment of the 
Handicapped

222.1403 Waivers. 
222.1406 Complaint procedures.

Subpart 222.70—Restrictions on the Em-
ployment of Personnel for Work on 
Construction and Service Contracts in 
Noncontiguous States

222.7000 Scope of subpart. 
222.7001 Definition. 
222.7002 General. 
222.7003 Waivers. 
222.7004 Contract clause.

Subpart 222.71—Right of First Refusal of 
Employment

222.7100 Scope of subpart. 
222.7101 Policy. 
222.7102 Contract clause. 

Subpart 222.72—Compliance with Labor 
Laws of Foreign Governments

222.7200 Scope of subpart. 
222.7201 Contract clauses.

Subpart 222.73—Limitations Applicable to 
Contracts Performed on Guam

222.7300 Scope of subpart. 
222.7301 Prohibition on use of nonimmigrant 

aliens. 
222.7302 Exception. 
222.7303 Contract clause.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36358, July 31, 1991, unless 
otherwise noted.

222.001 Definition. 

Labor advisor, as used in this part, 
means the departmental or agency 
headquarters labor advisor.
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Subpart 222.1—Basic Labor 
Policies

222.101 Labor relations.

222.101–1 General. 
(a) Contracting offices shall— 
(i) Obtain departmental approval be-

fore contacting a national office of a 
labor organization, a Government 
agency headquarters, or any other or-
ganization on a labor relations matter; 

(ii) Notify departmental head-
quarters as required in departmental 
procedures when contacted by the na-
tional office of any labor organization 
or Government agency headquarters; 

(iii) Obtain the approval of the agen-
cy head on major policy decisions re-
garding labor relations matters such as 
recommendations for plant seizure or 
injunctive action relating to potential 
or actual work stoppages; and 

(iv) Submit questions involving FAR 
part 22 or other contractor labor rela-
tions matters to the labor advisor.

222.101–3 Reporting labor disputes. 
The contract administration office 

shall— 
(1) Notify the labor advisor, the con-

tracting officer, and the head of the 
contracting activity when interference 
is likely; and 

(2) Disseminate information on labor 
disputes in accordance with depart-
mental procedures. 

[64 FR 28109, May 25, 1999]

222.101–3–70 Impact of labor disputes 
on defense programs. 

(a) Each department and agency shall 
determine the degree of impact of po-
tential or actual labor disputes on its 
own programs and requirements. In 
making these determinations, con-
sider, for example— 

(1) Whether the dispute involves a 
product, project (including construc-
tion), or service which must be ob-
tained in order to meet schedules for 
urgently needed military programs or 
requirements; and 

(2) Whether alternative sources of 
supply for the product, project, or serv-
ice are reasonably available to fulfill 
the requirement or program in time to 
maintain essential military schedules. 

(b) Each contracting activity in-
volved shall obtain and develop data 
reflecting the impact of a labor dispute 
on its requirements and programs. 
Upon determining the impact, the head 
of the contracting activity shall sub-
mit a report of findings and rec-
ommendations to the labor advisor. 
This reporting requirement is assigned 
Report Control Symbol DD–
AT&L(AR)1153. The report must be in 
narrative form and must include— 

(1) Location of dispute and name of 
contractor or subcontractor involved; 

(2) A description of the impact, in-
cluding how the specific items or serv-
ices affect the specific programs or re-
quirements; 

(3) Identity of alternate sources 
available to furnish the supply or serv-
ice within the time required; and 

(4) A description of any action taken 
to reduce the impact. 

(c) The head of the contracting activ-
ity shall submit impact reports to the 
agency head when— 

(1) Specifically requested; or 
(2) The department or agency con-

siders the impact to be of sufficient ur-
gency to warrant the attention of the 
agency head. 

(d) The labor advisor will expand the 
report submitted under paragraph (c) 
of this subsection by addressing the 
following, as appropriate— 

(1) Description of military program, 
project, or service. Identify item, 
project, or service which will be or is 
being affected by the work stoppage. 
Describe its normal use and current 
functions in combat, combat support, 
or deterrent operations. For compo-
nents or raw materials, identify the 
end item(s) for which they are used. 

(2) Requirements and assets. Identify 
requirements and assets in appropriate 
detail in terms commonly used by the 
DoD component. 

(i) For production programs, include 
requirements for each using military 
service. Where applicable, state in de-
tail production schedule, inventory ob-
jectives, assets against these objec-
tives, and critical shortages. For spares 
and highly expendable items, such as 
ground and air ammunition, show 
usage (consumption) rates and assets 
in absolute terms and in terms of daily, 
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weekly, or monthly supplies. For com-
ponents, include requirements for 
spares. 

(ii) For projects, describe the poten-
tial adverse effects of a delay in meet-
ing schedules, and its impact on the 
national security. 

(iii) For services, describe how a loss 
or interruption affects the ability to 
support Defense operations in terms of 
traffic requirements, assets, testing 
programs, etc. 

(3) Possible measures to minimize strike 
impact. Describe— 

(i) Capabilities, if any, to substitute 
items or to use alternate sources and 
indicate the number of other facilities 
available and the relative capabilities 
of such facilities in meeting total re-
quirements; 

(ii) How much time would be required 
to replace the loss of the facilities or 
service affected by a work stoppage; 
and 

(iii) The feasibility of transferring 
assets from theater to theater to re-
lieve deficits in some areas of urgency. 

(4) Conclusion. (i) Describe the impact 
on operations of a 15–30, 30–60, and a 60–
90 day work stoppage. 

(ii) Project the degree of criticality 
of a program, project, or service result-
ing from a work stoppage on a calendar 
basis, indicating the increased impact, 
if any, as the stoppage lengthens. Criti-
cality is measured by the number of 
days required for the work stoppage to 
have an effect on operational capa-
bility. This time must be stated in 
terms of days. 

[56 FR 36358, July 31, 1991, as amended at 64 
FR 28109, May 25, 1999; 65 FR 52952, Aug. 31, 
2000]

222.101–4 Removal of items from con-
tractors’ facilities affected by work 
stoppages. 

(a) When a contractor is unable to de-
liver urgent and critical items because 
of a work stoppage at its facility, the 
contracting officer, before removing 
any items from the facility, shall— 

(i) Before initiating any action, con-
tact the labor advisor to obtain the 
opinion of the national office of the 
Federal Mediation and Conciliation 
Service or other mediation agency re-
garding the effect movement of the 
items would have on labor negotia-

tions. Normally removals will not be 
made if they will adversely affect labor 
negotiations. 

(ii) Upon the recommendation of the 
labor advisor, provide a written request 
for removal of the material to the cog-
nizant contract administration office. 
Include the following information in 
the request— 

(A) Contract number; 
(B) A statement as to the urgency 

and criticality of the item needed; 
(C) A description of the items to be 

moved (nature of the item, amount, ap-
proximate weight and cubic feet, item 
number, etc.); 

(D) Mode of transportation by which 
the items are to be moved, if different 
than in the contract, and whether by 
Government or commercial bill of lad-
ing; and 

(E) Destination of the material, if 
different from that specified in the 
contract. 

(iii) With the assistance of the labor 
advisor or the commander of the con-
tract administration office, attempt to 
have both the management and the 
labor representatives involved agree to 
shipment of the material by normal 
means. 

(iv) If agreement for removal of the 
needed items cannot be reached fol-
lowing the procedures in paragraphs (a) 
(i) through (iii) of this subsection, the 
commander of the contract administra-
tion office, after obtaining approval 
from the labor advisor, may seek the 
concurrence of the parties to the dis-
pute to permit movement of the mate-
rial by military vehicles with military 
personnel. On receipt of such concur-
rences, the commander may proceed to 
make necessary arrangements to move 
the material. 

(v) If agreement for removal of the 
needed items cannot be reached fol-
lowing any of the procedures in para-
graphs (a) (i) through (iv) of this sub-
section, refer the matter to the labor 
advisor with the information required 
by 222.101–3–70(b). If the labor advisor is 
unsuccessful in obtaining concurrence 
of the parties for the movement of the 
material and further action to obtain 
the material is deemed necessary, refer 
the matter to the agency head. Upon 
review and verification that the items 
are urgently or critically needed and 
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cannot be moved with the consent of 
the parties, the agency head, on a non-
delegable basis, may order removal of 
the items from the facility.

222.101–70 Acquisition of stevedoring 
services during labor disputes. 

(a) Use the following procedures only 
in the order listed when a labor dispute 
delays performance of a contract for 
stevedoring services which are ur-
gently needed. 

(1) Attempt to have management and 
labor voluntarily agree to exempt mili-
tary supplies from the labor dispute by 
continuing the movement of such ma-
terial. 

(2) Divert vessels to alternate ports 
able to provide necessary stevedoring 
services. 

(3) Consider contracting with reliable 
alternative sources of supply within 
the stevedoring industry. 

(4) Utilize civil service stevedores to 
perform the work performed by con-
tract stevedores. 

(5) Utilize military personnel to han-
dle the cargo which was being handled 
by contract stevedores prior to the 
labor dispute. 

(b) Notify the labor advisor when a 
deviation from the procedures in para-
graph (a) of this subsection is required.

222.102 Federal and State labor re-
quirements.

222.102–1 Policy. 

(1) The Department of Labor is re-
sponsible for the administration and 
enforcement of the Occupational Safe-
ty and Health Act (OSHA). Contracting 
officers shall— 

(i) Direct all inquiries from contrac-
tors or contractor employees regarding 
the applicability or interpretation of 
the OSHA regulations to the Depart-
ment of Labor; and 

(ii) Upon request, provide the address 
of the appropriate field office of the Oc-
cupational Safety and Health Adminis-
tration of the Department of Labor. 

(2) Do not initiate any application for 
the suspension or relaxation of labor 
requirements without prior coordina-
tion with the labor advisor.

222.103 Overtime.

222.103–4 Approvals. 
(a) The department/agency approving 

official shall— 
(i) Obtain the concurrence of other 

appropriate approving officials; and 
(ii) Seek agreement as to the con-

tracts under which overtime premiums 
will be approved when— 

(A) Two or more contracting offices 
have current contracts at the same 
contractor facility; and 

(B) The approval of overtime by one 
contracting office will affect the per-
formance or cost of contracts of an-
other office. In the absence of evidence 
to the contrary, a contracting officer 
may rely on a contractor’s statement 
that approval of overtime premium pay 
for one contract will not affect per-
formance or payments under any other 
contract.

Subpart 222.3—Contract Work 
Hours and Safety Standards Act

222.302 Liquidated damages and over-
time pay. 

Upon receipt of notification of Con-
tract Work Hours and Safety Stand-
ards Act violations, the contracting of-
ficer shall— 

(1) Immediately withhold such funds 
as are available; 

(2) Give the contractor written noti-
fication of the withholding and a state-
ment of the basis for the liquidated 
damages assessment. The written noti-
fication shall also inform the con-
tractor of its 60 days right to appeal 
the assessment, through the con-
tracting officer, to the agency official 
responsible for acting on such appeals; 
and 

(3) If funds available for withholding 
are insufficient to cover liquidated 
damages, ask the contractor to pay 
voluntarily such funds as are necessary 
to cover the total liquidated damage 
assessment. 

(d)(i) The assessment shall become 
the final administrative determination 
of contractor liability for liquidated 
damages when— 

(A) The contractor fails to appeal to 
the contracting agency within 60 days 
from the date of the withholding of 
funds; 
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(B) The department agency, following 
the contractor’s appeals, issues a final 
order which affirms the assessment of 
liquidated damages or waives damages 
of $500 or less; or 

(C) The Secretary of Labor takes 
final action on a recommendation of 
the agency head to waive or adjust liq-
uidated damages in excess of $500. 

(ii) Upon final administrative deter-
mination of the contractor’s liability 
for liquidated damages, the con-
tracting officer shall transmit withheld 
or collected funds determined to be 
owed the Government as liquidated 
damages to the servicing finance and 
accounting officer for crediting to the 
appropriate Government Treasury ac-
count. The contracting officer shall re-
turn any excess withheld funds to the 
contractor.

Subpart 222.4—Labor Standards 
for Contracts Involving Con-
struction

222.402 Applicability.

222.402–70 Installation support con-
tracts. 

(a) Apply both the Service Contract 
Act (SCA) and the Davis-Bacon Act 
(DBA) to installation support contracts 
if— 

(1) The contract is principally for 
services but also requires a substantial 
and segregable amount of construction, 
alteration, renovation, painting, or re-
pair work; and 

(2) The aggregate dollar value of such 
construction work exceeds or is ex-
pected to exceed $2,000. 

(b) SCA coverage under the contract. 
Contract installation support require-
ments, such as plant operation and in-
stallation services (i.e., custodial, snow 
removal, etc.) are subject to the SCA. 
Apply SCA clauses and minimum wage 
and fringe benefit requirements to all 
contract service calls or orders for such 
maintenance and support work. 

(c) DBA coverage under the contract. 
Contract construction, alteration, ren-
ovation, painting, and repair require-
ments (i.e., roof shingling, building 
structural repair, paving repairs, etc.) 
are subject to the DBA. Apply DBA 
clauses and minimum wage require-
ments to all contract service calls or 

orders for construction, alteration, 
renovation, painting, or repairs to 
buildings or other works. 

(d) Repairs versus maintenance. 
Some contract work may be character-
ized as either DBA painting/repairs or 
SCA maintenance. For example, re-
placing broken windows, spot painting, 
or minor patching of a wall could be 
covered by either the DBA or the SCA. 
In those instances where a contract 
service call or order requires construc-
tion trade skills (i.e., carpenter, 
plumber, painter, etc.), but it is un-
clear whether the work required is SCA 
maintenance or DBA painting/repairs, 
apply the following rules— 

(1) Individual service calls or orders 
which will require a total of 32 or more 
work-hours to perform shall be consid-
ered to be repair work subject to the 
DBA. 

(2) Individual service calls or orders 
which will require less than 32 work-
hours to perform shall be considered to 
be maintenance subject to the SCA. 

(3) Painting work of 200 square feet 
or more to be performed under an indi-
vidual service call or order shall be 
considered to be subject to the DBA re-
gardless of the total work-hours re-
quired. 

(e) The determination of labor stand-
ards application shall be made at the 
time the solicitation is prepared in 
those cases where requirements can be 
identified. Otherwise, the determina-
tion shall be made at the time the serv-
ice call or order is placed against the 
contract. The service call or order shall 
identify the labor standards law and 
contract wage determination which 
will apply to the work required. 

(f) Contracting officers may not 
avoid application of the DBA by split-
ting individual tasks between orders or 
contracts.

222.403 Statutory and regulatory re-
quirements.

222.403–4 Department of Labor regula-
tions. 

Direct all questions regarding De-
partment of Labor regulations to the 
labor advisor.
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222.404 Davis-Bacon Act wage deter-
minations. 

Not later than April 1 of each year, 
each department and agency shall fur-
nish the Administrator, Wage and Hour 
Division, with a general outline of its 
proposed construction program for the 
coming fiscal year. The Department of 
Labor uses this information to deter-
mine where general wage determina-
tion surveys will be conducted. 

(1) Indicate by individual project of 
$500,000 or more— 

(i) The anticipated type of construc-
tion; 

(ii) The estimated dollar value; and 
(iii) The location in which the work 

is to be performed (city, town, village, 
county, or other civil subdivision of 
the state). 

(2) The report format is contained in 
Department of Labor All Agency Memo 
144, December 27, 1985. 

(3) The report control number is 1671–
DOL–AN.

222.404–2 General requirements. 

(c)(5) Information concerning the 
proper application of wage rate sched-
ules to the type or types of construc-
tion involved shall be obtained from 
the appropriate district commander, 
Corps of Engineers, for the Army; from 
the cognizant Naval Facilities Engi-
neering Command division for the 
Navy; from the appropriate Regional 
Industrial Relations Office for the Air 
Force; and from the appropriate De-
fense Contract Management District, 
ATTN: Industrial Labor Relations Of-
fice, for the Defense Logistics Agency.

222.404–3 Procedures for requesting 
wage determinations. 

(b) Requests for project wage determina-
tions. Submit requests for project wage 
determinations directly to the Depart-
ment of Labor.

222.404–11 Wage determination ap-
peals. 

Send a copy of a petition for review 
filed by the contracting agency to the 
labor advisor.

222.406 Administration and enforce-
ment.

222.406–1 Policy. 

(a) General. The program shall also 
include— 

(i) Training appropriate contract ad-
ministration, labor relations, inspec-
tion, and other labor standards en-
forcement personnel in their respon-
sibilities; and 

(ii) Periodic review of field enforce-
ment activities to ensure compliance 
with applicable regulations and in-
structions. 

(b) Preconstruction letters and con-
ferences. (1) Promptly after award of 
the contract, the contracting officer 
shall provide a preconstruction letter 
to the prime contractor. This letter 
should accomplish the following, as ap-
propriate— 

(A) Indicate that the labor standards 
requirements contained in the contract 
are based on the following statutes and 
regulations— 

(1) Davis-Bacon Act; 
(2) Contract Work Hours and Safety 

Standards Act; 
(3) Copeland (Anti-Kickback) Act; 
(4) Parts 3 and 5 of the Secretary of 

Labor’s Regulations (parts 3 and 5, sub-
title A, title 29, CFR); and 

(5) Executive Order 11246 (Equal Em-
ployment Opportunity); 

(B) Call attention to the labor stand-
ards requirements in the contract 
which relate to— 

(1) Employment of foremen, laborers, 
mechanics, and others; 

(2) Wages and fringe benefits pay-
ments, payrolls, and statements; 

(3) Differentiation between sub-
contractors and suppliers; 

(4) Additional classifications; 
(5) Benefits to be realized by contrac-

tors and subcontractors in keeping 
complete work records; 

(6) Penalties and sanctions for viola-
tions of the labor standards provisions; 
and 

(7) The applicable provisions of FAR 
22.403; and 

(C) Ensure that the contractor sends 
a copy of the preconstruction letter to 
each subcontractor. 
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(2) Before construction begins, the 
contracting officer shall confer with 
the prime contractor and any subcon-
tractor designated by the prime to em-
phasize their labor standards obliga-
tions under the contract when— 

(A) The prime contractor has not per-
formed previous Government con-
tracts; 

(B) The prime contractor experienced 
difficulty in complying with labor 
standards requirements on previous 
contracts; or 

(C) It is necessary to determine 
whether the contractor and its sub-
contractors intend to pay any required 
fringe benefits in the manner specified 
in the wage determination or to elect a 
different method of payment. If the 
latter, inform the contractor of the re-
quirements of FAR 22.406–2.

222.406–6 Payrolls and statements. 

(a) Submission. Contractors who do 
not use Department of Labor Form WH 
347 or its equivalent must submit a DD 
Form 879, Statement of Compliance, 
with each payroll report.

222.406–8 Investigations. 

(a) The following guidance and proce-
dures apply to investigations con-
ducted by the contracting activity. (i) 
Beginning of the investigation. The in-
vestigator shall— 

(A) Inform the contractor of the in-
vestigation in advance; 

(B) Verify the exact legal name of 
the contractor, its address, and the 
names and titles of its principal offi-
cers; 

(C) Outline the general scope of the 
investigation and that it includes ex-
amining pertinent records and inter-
viewing employees; and 

(D) Inform the contractor that the 
names of the employees to be inter-
viewed will not be divulged to the con-
tractor; 

(E) When requested, provide a letter 
from the contracting officer verifying 
the investigator’s authority. 

(ii) Conduct of the investigation—(A) 
Review of the contract.

(1) Verify that all required labor 
standards and clauses and the wage de-
termination are included in the con-
tract. 

(2) Review the following items in the 
contract file, if applicable— 

(i) List of subcontractors; 
(ii) Payroll statements for the con-

tractor and subcontractors; 
(iii) Approvals of additional classi-

fications; 
(iv) Data regarding apprentices and 

trainees as required by FAR 22.406–4; 
(v) Daily inspector’s report or other 

inspection reports; 
(vi) Employee interview statements; 

and 
(vii) SF 1413, Statement and Ac-

knowledgement. 
(B) Interview of the complainant. Inter-

view the complainant except when this 
is impractical. The interview shall 
cover all aspects of the complaint to 
ensure that all pertinent information 
is obtained. Whenever an investigation 
does not include an interview of the 
complainant, explain such omission in 
the investigator’s report. 

(C) Interview of employees and former 
employees. (1) Interview a sufficient 
number of employees or former em-
ployees, who represent all classifica-
tions, to develop information regarding 
the method and amount of payments, 
deductions, hours worked, and the type 
of work performed. 

(2) Interview employees at the job 
site if the interviews can be conducted 
privately and in such a manner so as to 
cause the least inconvenience to the 
employer and employees. 

(3) Former employees may be inter-
viewed elsewhere. 

(4) Do not disclose to any employee 
any information, finding, recommenda-
tion, or conclusion relating to the in-
vestigation except to the extent nec-
essary to obtain required information. 

(5) Do not disclose any employee’s 
statement to anyone, except a Govern-
ment representative working on the 
case, without the employee’s written 
permission. 

(6) Obtain information by mail when 
personal interviews are impractical. 

(7) Use SF 1445, Labor Standards 
Interview, for employee interviews. 

(8) Request employees to sign their 
statements and to initial any changes. 

(9) Provide an evaluation of each em-
ployee’s credibility. 
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(D) Interview of foremen. Interview 
foremen to obtain information con-
cerning the contractor’s compliance 
with the labor standards provisions 
with respect to employees under the 
foreman’s supervision and the correct-
ness of the foreman’s classification as a 
supervisory employee. All procedures 
established for the conduct of em-
ployee interviews, and the recording 
and use of information obtained, apply 
to foremen interviews. 

(E) Interview of the contractor. (1) 
Interview the contractor whenever the 
investigation indicates the possibility 
of a violation. 

(2) Inform the contractor that— 
(i) The interview does not mean that 

a violation has been found or that a re-
quirement for corrective action exists; 
and 

(ii) The purpose of the interview is to 
obtain only such data as the contractor 
may desire to present in connection 
with the investigation. 

(3) Do not disclose the identity of any 
individual who filed a complaint or was 
interviewed. 

(F) Review of contractor and subcon-
tractor records. (1) Review contractor 
and subcontractor records such as 
basic time cards, books, cancelled pay-
roll checks, fringe benefits, and pay-
ment records. Compare them with sub-
mitted payrolls. When discrepancies 
are found, include pertinent excerpts or 
copies of the records in the investiga-
tion report with a statement of the dis-
crepancy and any explanation the in-
vestigator obtains. When wages include 
contributions or anticipated costs for 
fringe payments requiring approval of 
the Secretary of Labor, examine the 
contractor records to ensure such ap-
proval has been obtained and that any 
requirements specified in the approval 
have been met. (See FAR 22.406–2(a)(3)). 

(2) Review contractor’s and sub-
contractor’s weekly payrolls and pay-
roll statements for completeness and 
accuracy regarding the following— 

(i) Identification of employees, pay-
roll amount, the contract, contractor, 
subcontractor, and payroll period; 

(ii) Inclusion of only job classifica-
tions and wage rates specified in the 
contract specifications, or otherwise 
established for the contract or sub-
contract; 

(iii) Computation of daily and weekly 
hours; 

(iv) Computation of time-and-one 
half for work in excess of 40 hours per 
week in accordance with FAR 22.406–
2(c); 

(v) Gross weekly wages; 
(vi) Deductions; 
(vii) Computation of net weekly 

wages paid to each employee; 
(viii) Ratio of helpers, apprentices, 

and trainees to laborers and mechan-
ics; 

(ix) Apprenticeship and trainee reg-
istration and ratios; and 

(x) Computation of fringe benefits 
payments. 

(3) Transcribe the contractor’s 
records whenever they contain infor-
mation at variance with payrolls or 
other submitted documents. 

(i) Make the transcriptions in suffi-
cient detail to permit them to be used 
to check computations of restitution 
and to determine amounts to be with-
held from the contractor. 

(ii) Follow the form used by the con-
tractor. 

(iii) Place comments or explanations 
concerning the transcriptions on sepa-
rate memoranda or in the narrative re-
port. 

(iv) Determine whether the wage de-
termination, any modifications of the 
determination, and any additional 
classifications are posted as required. 

(iii) Submission of the report of inves-
tigation. The investigator shall submit 
a report of the investigation in accord-
ance with agency procedures. Each re-
port shall include at least the— 

(A) Basis for the investigation, in-
cluding the name of the complainant; 

(B) Names and addresses of prime 
contractors and subcontractors in-
volved, and names and titles of their 
principal officers; 

(C) Contract number, date, dollar 
value of prime contract, and date and 
number of wage determination in-
cluded in the contract; 

(D) Description of the contract and 
subcontract work involved; 

(E) Summary of the findings with re-
spect to each of the items listed in 
222.406–8(a)(ii); 

(F) Concluding statement con-
cerning— 
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(1) The types of violations, including 
the amount of kickbacks under the 
Copeland Act, underpayments of basic 
hourly rates and fringe benefits under 
the Davis-Bacon Act, or underpay-
ments and liquidated damages under 
the Contract Work Hours and Safety 
Standards Act; 

(2) Whether violations are considered 
to be willful or due to the negligence of 
the contractor or its agent; 

(3) The amount of funds withheld 
from the contractor; and 

(4) Other violations found. 
(G) Exhibits indexed and appro-

priately tabbed, including copies of the 
following, when applicable— 

(1) Complaint letter; 
(2) Contract wage determination; 
(3) Preconstruction letter and memo-

randum of preconstruction conference; 
(4) Payrolls and statements indi-

cating violations; 
(5) Transcripts of pertinent records of 

the contractor, and approvals of fringe 
benefit payments; 

(6) Employee interview statements; 
(7) Foreman interview statements; 
(8) Statements of others interviewed, 

including Government personnel; 
(9) Detailed computations showing 

kickbacks, underpayments, and liq-
uidated damages; 

(10) Summary of all payments due to 
each employee or to a fund plan or pro-
gram, and liquidated damages; and 

(11) Receipts and cancelled checks. 
(c) Notification to the contractor.
(4)(A) Notify the contractor by cer-

tified mail of any finding that it is lia-
ble for liquidated damages under the 
Contract Work Hours and Safety 
Standards Act (CWHSSA). The notifi-
cation shall inform the contractor 
that— 

(1) It has 60 days after receipt of the 
notice to appeal the assessment of liq-
uidated damages; and 

(2) The appeal must demonstrate ei-
ther that the alleged violations did not 
occur at all, occurred inadvertently 
notwithstanding the exercise of due 
care, or the assessment was computed 
improperly. 

(B) If an appeal is received, the con-
tracting officer shall process the ap-
peal in accordance with department or 
agency regulations. 

(d) Contracting officer’s report. (1) In 
accordance with agency procedures, 
the contracting officer shall forward a 
detailed enforcement report or sum-
mary report in duplicate. These reports 
shall include at least the following— 

(A) SF 1446, Labor Standards Inves-
tigation Summary Sheet; 

(B) Contracting officer’s findings; 
(C) Statement as to the disposition of 

any contractor rebuttal to the find-
ings; 

(D) Statement as to whether the con-
tractor has accepted the findings and 
has paid any restitution or liquidated 
damages; 

(E) Statement as to the disposition of 
funds available; 

(F) Recommendations as to disposi-
tion or further handling of the case 
(when appropriate, include rec-
ommendations as to the reduction, 
waiver, or assessment of liquidated 
damages, whether the contractor 
should be debarred, and whether the 
file should be referred for possible 
criminal prosecution); and 

(G) When applicable the following ex-
hibits— 

(1) Investigator’s report; 
(2) Copy of the contractor’s written 

rebuttal or a summary of the contrac-
tor’s oral rebuttal of the contracting 
officer’s findings; 

(3) Copies of correspondence between 
the contractor and contracting officer, 
including a statement of specific viola-
tions found, corrective action re-
quested, and the contractor’s letter of 
acceptance or rejection; 

(4) Evidence of the contractor’s pay-
ment of restitution or liquidated dam-
ages. (Copies of receipts, canceled 
checks, or supplemental payrolls); and 

(5) Letter from the contractor re-
questing relief from the liquidated 
damage provisions of the CWHSSA.

222.406–9 Withholding from or suspen-
sion of contract payments. 

(a) Withholding from contract pay-
ments. The contracting officer shall 
contact the labor advisor for assistance 
when payments due a contractor are 
not available to satisfy that contrac-
tor’s liability for Davis-Bacon or 
CWHSSA wage underpayments or liq-
uidated damages. 
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(c) Disposition of contract payments 
withheld or suspended.

(3) Limitation on forwarding or return-
ing funds. When disposition of withheld 
funds remains the final action nec-
essary to close out a contract, the De-
partment of Labor has given blanket 
approval to forward withheld funds to 
the Comptroller General pending com-
pletion of an investigation or other ad-
ministrative proceedings. 

(4) Liquidated damages.
(A) The agency head may adjust liq-

uidated damages of $500 or less when 
the amount assessed is incorrect or 
waive the assessment when the viola-
tions— 

(1) Were nonwillful or inadvertent; 
and 

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, its 
subcontractor, or their agents. 

(B) The agency head may recommend 
to the Administrator, Wage and Hour 
Division, that the liquidated damages 
over $500 be adjusted because the 
amount assessed is incorrect. The 
agency head may also recommend the 
assessment be waived when the viola-
tions— 

(1) Were nonwillful or inadvertent; 
and 

(2) Occurred notwithstanding the ex-
ercise of due care by the contractor, 
the subcontractor, or their agents.

222.406–10 Disposition of disputes con-
cerning construction contract labor 
standards enforcement. 

(d) Forward the contracting officer’s 
findings and the contractor’s state-
ment through the labor advisor.

222.406–13 Semiannual enforcement 
reports. 

Forward these reports through the 
head of the contracting activity to the 
labor advisor within 15 days following 
the end of the reporting period. These 
reports shall not include information 
from investigations conducted by the 
Department of Labor. These reports 
shall contain the following informa-
tion, as applicable, for construction 
work subject to the Davis-Bacon Act 
and the CWHSSA— 

(1) Period covered; 

(2) Number of prime contracts award-
ed; 

(3) Total dollar amount of prime con-
tracts awarded; 

(4) Number of contractors/sub-
contractors against whom complaints 
were received; 

(5) Number of investigations con-
ducted; 

(6) Number of contractors/sub-
contractors found in violation; 

(7) Amount of wage restitution found 
due under— 

(i) Davis-Bacon Act 
(ii) CWHSSA; 
(8) Number of employees due wage 

restitution under— 
(i) Davis-Bacon Act 
(ii) CWHSSA; 
(9) Amount of liquidated damages as-

sessed under the CWHSSA— 
(i) Total amount 
(ii) Number of contracts involved; 
(10) Number of employees and 

amount paid/withheld under— 
(i) Davis-Bacon Act 
(ii) CWHSSA 
(iii) Copeland Act; and 
(11) Preconstruction activities— 
(i) Number of compliance checks per-

formed 
(ii) Preconstruction letters sent.

222.407 Contract clauses. 

In contracts with a State or political 
subdivision, use the contract clauses 
prescribed in FAR 22.407, but preface 
these clauses with the following—

The Contractor agrees to comply with the 
requirements of the Contract Work Hours 
and Safety Standards Act and to insert the 
following clauses in all subcontracts under 
this contract with private persons or firms.

Subpart 222.6—Walsh-Healey 
Public Contracts Act

222.604 Exemptions.

222.604–2 Regulatory exemptions. 

(b) Submit all applications for such 
exemptions through contracting chan-
nels to the labor advisor. 

[56 FR 36358, July 31, 1991, as amended at 65 
FR 14398, Mar. 16, 2000]
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Subpart 222.8—Equal Employment 
Opportunity

222.804 Affirmative action programs.

222.804–2 Construction. 

(b) Contracting officers forward re-
quests for instructions directly to the 
servicing Office of Federal Contract 
Compliance Programs (OFCCP) re-
gional office (see FAR 22.609).

222.805 Procedures. 

(a)(2) See FAR 22.609 for a list of 
OFCCP regional offices.

222.806 Inquiries. 

(b) Refer inquiries through the labor 
advisor.

222.807 Exemptions. 

(c) Submit the request for exemption 
with a justification through con-
tracting channels to the labor advisor 
who will forward them to the agency 
head. If the request is submitted under 
FAR 22.807(a)(1), the agency head shall 
act on the request. If the exemption is 
granted, the agency head shall notify 
the Director, OFCCP of such action 
within 30 days. If the request is sub-
mitted under FAR 22.807(a)(2) or (b)(5), 
the agency head will forward it to the 
Director, OFCCP for action.

Subpart 222.10—Service Contract 
Act of 1965, as Amended

222.1003 Applicability.

222.1003–1 General. 

For contracts having a substantial 
amount of construction, alteration, 
renovation, painting, or repair work, 
see 222.402–70.

222.1003–7 Questions concerning ap-
plicability of the Act. 

Contracting officers may contact the 
labor advisor by telephone for informal 
advice. Submit requests for formal de-
terminations as to the Act’s applica-
bility to the labor advisor in writing 
through appropriate channels.

222.1008 Procedures for preparing and 
submitting Notice (SF 98/98a).

222.1008–2 Preparation of SF 98a. 

(b)(1) The contracting officer shall 
secure the assistance of cognizant cus-
tomer/technical personnel to ensure 
maximum use of the Service Contract 
Act Directory of Occupations (Direc-
tory) and incorporation of all service 
employee classes (Directory and non-
directory) expected to be utilized. 

(2)(A) When the statement of work 
job title, for which there is a Directory 
equivalent, differs from the Directory 
job title, make a written cross-ref-
erence either directly on the SF 98a file 
copy or on an attached sheet to the SF 
98a file copy. 

(B) Include and note as such any clas-
sifications and minimum hourly wage 
rates conformed under any predecessor 
contract. Where a previously con-
formed classification is not included in 
the Directory, attach the job descrip-
tion to the SF 98a.

222.1008–7 Required time of submis-
sion of notice. 

(d) Submit requests for immediate 
wage determination responses for 
emergency acquisitions through the 
labor advisor. If the request is justi-
fied, the labor advisor will contact De-
partment of Labor headquarters offi-
cials.

222.1014 Delay of acquisition dates 
over 60 days. 

Send update requests in writing di-
rectly to the Wage and Hour Division 
and provide a copy to the labor advisor. 
The update request shall— 

(1) State that one or more dates on 
the original notice have been delayed 
more than 60 days; 

(2) List the new dates; and 
(3) Include a copy of the original no-

tice and SF 98a as enclosures.

Subpart 222.13—Special Disabled 
and Vietnam Era Veterans

222.1303 Waivers. 

(c) The contracting officer shall sub-
mit a waiver request through con-
tracting channels to the labor advisor. 
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If the request is justified, the labor ad-
visor will endorse the request and for-
ward it for action to— 

(i) The agency head for waivers under 
FAR 22.1303(a); or 

(ii) The Secretary of Defense, with-
out the power of redelegation, for waiv-
ers under FAR 22.1303(b).

222.1306 Complaint procedures. 
The contracting officer shall— 
(1) Forward each complaint received 

as indicated in FAR 22.1306; and 
(2) Notify the complainant of the re-

ferral. The contractor in question shall 
not be advised in any manner or for 
any reason of the complainant’s name, 
the nature of the complaint, or the fact 
that the complaint was received.

222.1308 Contract clauses. 
(a)(1) Use of the clause at FAR 52.222–

35, Affirmative Action for Special Dis-
abled and Vietnam Era Veterans, with 
its paragraph (c), Listing Openings, 
also satisfies the requirement of 10 
U.S.C. 2410d. 

[58 FR 28466, May 13, 1993]

Subpart 222.14—Employment of 
the Handicapped

222.1403 Waivers. 
(c) The contracting officer shall sub-

mit a waiver request through con-
tracting channels to the labor advisor. 
If the request is justified, the labor ad-
visor will endorse the request and for-
ward it for action to— 

(i) The agency head for waivers under 
FAR 22.1403(a). For the defense agen-
cies, waivers must be approved by the 
Under Secretary of Defense for Acquisi-
tion. 

(ii) The Secretary of Defense, with-
out the power of redelegation, for waiv-
ers under FAR 22.1403(b).

222.1406 Complaint procedures. 
The contracting officer shall— 
(1) Forward each complaint received 

as indicated in FAR 22.1406 (see FAR 
22.609 for a listing of Department of 
Labor regional/area offices); and 

(2) Notify the complainant of such re-
ferral. The contractor in question shall 
not be advised in any manner or for 
any reason of the complainant’s name, 

the nature of the complaint, or the fact 
that the complaint was received.

Subpart 222.70—Restrictions on 
the Employment of Personnel 
for Work on Construction and 
Service Contracts in Non-
contiguous States

SOURCE: 65 FR 14403, Mar. 16, 2000, unless 
otherwise noted.

222.7000 Scope of subpart. 

(a) This subpart implements Section 
8071 of the Fiscal Year 2000 Defense Ap-
propriations Act, Public Law 106–79, 
and similar sections in subsequent De-
fense Appropriations Acts. 

(b) This subpart applies only— 
(1) To construction and service con-

tracts to be performed in whole or in 
part within a noncontiguous State; and 

(2) When the unemployment rate in 
the noncontiguous State is in excess of 
the national average rate of unemploy-
ment as determined by the Secretary 
of Labor.

222.7001 Definition. 

‘‘Noncontiguous State,’’ as used in 
this subpart, means Alaska, Hawaii, 
Puerto Rico, the Northern Mariana Is-
lands, American Samoa, Guam, the 
U.S. Virgin Islands, Baker Island, 
Howland Island, Jarvis Island, John-
ston Atoll, Kingman Reef, Midway Is-
lands, Navassa Island, Palmyra Atoll, 
and Wake Island. 

[65 FR 50151, Aug. 17, 2000]

222.7002 General. 

A contractor awarded a contract sub-
ject to this subpart must employ, for 
the purpose of performing that portion 
of the contract work within the non-
contiguous State, individuals who are 
residents of that noncontiguous State 
and who, in the case of any craft or 
trade, possess or would be able to ac-
quire promptly the necessary skills to 
perform this contract.

222.7003 Waivers. 

The head of the agency may waive 
the requirements of 222.7002 on a case-
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by-case basis in the interest of national 
security. 

[65 FR 50151, Aug. 17, 2000]

222.7004 Contract clause. 

Use the clause at 252.222–7000, Re-
strictions on Employment of Per-
sonnel, in all solicitations and con-
tracts subject to this subpart. Insert 
the name of the appropriate noncontig-
uous State in paragraph (a) of the 
clause.

Subpart 222.71—Right of First 
Refusal of Employment

SOURCE: 57 FR 52593, Nov. 4, 1992, unless 
otherwise noted.

222.7100 Scope of subpart. 

This subpart prescribes policies and 
procedures for use in acquisitions aris-
ing from closure of military installa-
tions.

222.7101 Policy. 

(a) DoD policy is to minimize the ad-
verse impact on civil service employees 
affected by the closure of military in-
stallations. One means of imple-
menting this policy is to give employ-
ees adversely affected by closure of a 
military installation the right of first 
refusal for jobs created by award of 
contracts arising from the closure ef-
fort that the employee is qualified to 
fill. 

(b) Closure efforts include the acqui-
sitions for preparing the installation 
for closure (such as environmental res-
toration and utilities modification) 
and maintaining the property after clo-
sure (such as security and fire preven-
tion services).

222.7102 Contract clause. 

Use the clause at 252.222–7001, Right 
of First Refusal of Employment—Clo-
sure of Military Installations, in all so-
licitations and contracts arising from 
the closure of the military installation 
where the contract will be performed.

Subpart 222.72—Compliance with 
Labor Laws of Foreign Gov-
ernments

222.7200 Scope of subpart. 
This subpart prescribes contract 

clauses, with respect to labor laws of 
foreign governments, for use when con-
tracting for services or construction 
within a foreign country. 

[62 FR 34122, June 24, 1997]

222.7201 Contract clauses. 
(a) Use the clause at 252.222–7002, 

Compliance with Local Labor Laws 
(Overseas), in solicitations and con-
tracts for services or construction to 
be performed outside the United 
States, its possessions, and Puerto 
Rico. 

(b) Use the clause at 252.222–7003, Per-
mit from Italian Inspectorate of Labor, 
in solicitations and contracts for por-
ter, janitorial, or ordinary facility and 
equipment maintenance services to be 
performed in Italy. 

(c) Use the clause at 252.222–7004, 
Compliance with Spanish Social Secu-
rity Laws and Regulations, in solicita-
tions and contracts for services or con-
struction to be performed in Spain. 

[62 FR 34122, June 24, 1997]

Subpart 222.73—Limitations Appli-
cable to Contracts Performed 
on Guam

SOURCE: 64 FR 52672, Sept. 30, 1999, unless 
otherwise noted.

222.7300 Scope of subpart. 
(a) This subpart implements— 
(1) 10 U.S.C. 2864; and 
(2) Section 390 of the National De-

fense Authorization Act for Fiscal Year 
1998 (Public Law 105–85). 

(b) This subpart applies to— 
(1) Contracts for military construc-

tion projects on Guam; and 
(2) Contracts for base operations sup-

port on Guam that— 
(i) Are awarded as a result of a com-

petition conducted under OMB Circular 
A–76; and 
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(ii) Are entered into or modified on 
or after November 18, 1997.

222.7301 Prohibition on use of non-
immigrant aliens. 

(a) Any alien who is issued a visa or 
otherwise provided nonimmigrant sta-
tus under Section 101(a)(15)(H)(ii) of 
the Immigration and Nationality Act 
(8 U.S.C. 1101(a)(15)(H)(ii)) is prohibited 
from performing work under a contract 
for— 

(1) A military construction project 
on Guam; or 

(2) Base operations support on Guam. 
(b) Lawfully admitted citizens of the 

freely associated states of the Republic 
of the Marshall Islands, the Federated 
States of Micronesia, or the Republic 
of Palau are not subject to the prohibi-
tion in paragraph (a) of this section.

222.7302 Exception. 
The prohibition in 222.7301(a)(1) does 

not apply to a military construction 
project if— 

(a) There is no acceptable offer in re-
sponse to a solicitation for the project; 

(b) The Secretary concerned makes a 
determination that the prohibition is a 
significant deterrent to obtaining of-
fers on the project; and 

(c) Another solicitation is issued for 
the project.

222.7303 Contract clause. 
Use the clause at 252.222–7005, Prohi-

bition on Use of Nonimmigrant Aliens-
Guam, in solicitations and contracts 
subject to this subpart, except those 
issued in accordance with 222.7302.

PART 223—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL 
SAFETY, AND DRUG-FREE WORK-
PLACE

Subpart 223.3—Hazardous Material 
Identification and Material Safety Data

223.300 Scope of subpart. 
223.302 General. 
223.303 Contract clause. 
223.370 Safety precautions for ammunition 

and explosives. 
223.370–1 Scope. 
223.370–2 Definition. 
223.370–3 Policy. 
223.370–4 Procedures. 
223.370–5 Contract clauses.

Subpart 223.4—Use of Recovered Materials

223.405 Procedures.

Subpart 223.5—Drug-Free Workplace

223.570 Drug-free work force. 
223.570–1 Definitions. 
223.570–2 Policy. 
223.570–3 General. 
223.570–4 Contract clause.

Subpart 223.8—Ozone-Depleting 
Substances

223.803 Policy.

Subpart 223.70 [Reserved]

Subpart 223.71—Storage and Disposal of 
Toxic and Hazardous Materials

223.7100 Policy. 
223.7101 Procedures. 
223.7102 Exceptions. 
223.7103 Contract clause.

Subpart 223.72—Safeguarding Sensitive 
Conventional Arms, Ammunition, and 
Explosives

223.7200 Definition. 
223.7201 Policy. 
223.7202 Preaward responsibilities. 
223.7203 Contract clause.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36365, July 31, 1991, unless 
otherwise noted.

Subpart 223.3—Hazardous Mate-
rial Identification and Material 
Safety Data

223.300 Scope of subpart. 
DoD procedures for use in acquisi-

tions involving ammunition and explo-
sives are in 223.370.

223.302 General. 
(b) Successful offerors are also re-

quired to submit hazard warning labels 
under the clause at 252.223–7001, Hazard 
Warning Labels. 

(e) The contracting officer shall also 
provide hazard warning labels received 
from apparent successful offerors to 
the cognizant safety officer or other 
designated official in order to facili-
tate— 

(i) Inclusion of relevant data in the 
department/agency’s material safety 
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data sheet information system or label 
information system; and 

(ii) Other control, safety, or informa-
tion purposes. 

[56 FR 67215, Dec. 30, 1991]

223.303 Contract clause. 

Use the clause at 252.223–7001, Hazard 
Warning Labels, in solicitations and 
contracts which require submission of 
hazardous material data sheets (see 
FAR 23.302(c)). 

[56 FR 67215, Dec. 30, 1991]

223.370 Safety precautions for ammu-
nition and explosives.

223.370–1 Scope. 

(a) This section applies to all acquisi-
tions involving the use of ammunition 
and explosives, including acquisitions 
for— 

(1) Development; 
(2) Testing; 
(3) Research; 
(4) Manufacturing; 
(5) Handling or loading; 
(6) Assembling; 
(7) Packaging; 
(8) Storage; 
(9) Transportation; 
(10) Renovation; 
(11) Demilitarization; 
(12) Modification; 
(13) Repair; 
(14) Disposal; 
(15) Inspection; or 
(16) Any other use, including acquisi-

tions requiring the use or the incorpo-
ration of materials listed in paragraph 
(b) of this subsection for initiation, 
propulsion, or detonation as an inte-
gral or component part of an explosive, 
an ammunition, or explosive end item 
or weapon system. 

(b) This section does not apply to ac-
quisitions solely for— 

(1) Inert components containing no 
explosives, propellants, or pyrotech-
nics; 

(2) Flammable liquids; 
(3) Acids; 
(4) Oxidizers; 
(5) Powdered metals; or 
(6) Other materials having fire or ex-

plosive characteristics.

223.370–2 Definition. 
Ammunition and explosives, as used in 

this section, is defined in the clause at 
252.223–7002, Safety Precautions for 
Ammunition and Explosives.

223.370–3 Policy. 
(a) DoD policy is to ensure that its 

contractors take reasonable pre-
cautions in handling ammunition and 
explosives so as to minimize the poten-
tial for mishaps that could— 

(1) Interrupt DoD operations; 
(2) Delay project or product comple-

tion dates; 
(3) Adversely impact DoD mission 

readiness, production base, or produc-
tion capabilities; 

(4) Damage or destroy DoD property; 
or 

(5) Cause injury to DoD personnel. 
(b) This policy is implemented by 

DoD Manual 4145.26–M, DoD Contrac-
tors’ Safety Manual for Ammunition 
and Explosives, which is incorporated 
into contracts under which ammuni-
tion and explosives are handled. The 
manual contains mandatory safety re-
quirements for contractors. When work 
is to be performed on a Government-
owned installation, the contracting of-
ficer may use the ammunition and ex-
plosives regulation of the DoD compo-
nent or installation as a substitute for, 
or supplement to, DoD Manual 4145.26–
M, as long as the contract cites these 
regulations.

223.370–4 Procedures. 
(a) Preaward phase—(1) Waiver of the 

mandatory requirements. (i) Before ei-
ther omitting the clause at 252.223–7002, 
Safety Precautions for Ammunition 
and Explosives, from solicitations and 
contracts or waiving the mandatory re-
quirements of the manual, obtain ap-
proval of— 

(A) The safety personnel responsible 
for ammunition and explosives safety; 
and 

(B) The head of the contracting ac-
tivity. 

(ii) If the contracting officer decides 
to waive the mandatory requirements 
before award, the contracting officer 
shall set forth in the solicitation, or in 
an amendment of the solicitation, the 
specific requirements to be waived. 
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(iii) If the head of the contracting ac-
tivity declines to approve a request for 
waiver, but the prospective contractor 
agrees to take corrective action to 
bring the operation into compliance, 
make the corrective action a part of 
the resulting contract. 

(2) Transportation considerations—If 
shipment of ammunition and explo-
sives is involved in the contract, ad-
dress in the schedule of the contract 
the applicable Department of Transpor-
tation or Military Traffic Management 
Command requirements and any other 
requirements for transportation, pack-
aging, marking, and labeling. 

(3) Disposition of excess—Include in-
structions within the contract con-
cerning final disposition of excess Gov-
ernment furnished material containing 
ammunition and explosives, including 
defective or rejected supplies. 

(4) Preaward survey—Before awarding 
any contract, including purchase or-
ders, involving ammunition and explo-
sives, obtain a preaward ammunition 
and explosives safety survey. If the 
prospective contractor proposes sub-
contracting any ammunitions or explo-
sive work, include a review of the sub-
contractor’s facility in the preaward 
survey. 

(b) Postaward phase—(1) Contract ad-
ministration office responsibility. (i) The 
contract administration office is re-
sponsible for verifying that the safety 
requirements of the clause at 252.223–
7002, Safety Precautions for Ammuni-
tion and Explosives, are being imple-
mented in a manner that will reduce, 
to the maximum extent practicable, or 
eliminate the probability of a mishap 
occurring. 

(ii) The clause at 252.223–7002, Safety 
Precautions for Ammunition and Ex-
plosives, requires the contractor to 
submit to the administrative con-
tracting officer (ACO) any postaward 
requests for a waiver of the contract 
safety standards, a site plan modifica-
tion, or a construction review. The 
ACO shall review any request and 
make recommendations to the con-
tracting officer. The contracting offi-
cer shall make a decision after consid-
ering recommendations of the ACO and 
safety personnel responsible for ammu-
nition and explosive safety. 

(A) If the request arrives at the con-
tracting office without evidence that 
the ACO has seen it, immediately send 
it to the ACO for review and rec-
ommendations. 

(B) When the contracting officer has 
made a determination approving or dis-
approving the contractor’s request, 
send the determination to the ACO for 
transmission to the contractor. 

(2) Subcontracts—(i) The clause at 
252.223–7002, Safety Precautions for 
Ammunition and Explosives, requires 
the contractor to notify the con-
tracting officer when placing a sub-
contract for ammunition and explo-
sives. The contracting officer should 
coordinate with the safety personnel 
and request supporting contract ad-
ministration in accordance with FAR 
42.202(e). If the contracting officer be-
lieves the nature of the subcontract 
work poses a potential danger to Gov-
ernment property, Government per-
sonnel, production capability, or con-
tract completion, request supporting 
contract administration. 

(ii) If the preaward safety survey 
identified areas in which a subcon-
tractor was not complying with the 
manual, and the subcontractor was 
supposed to correct the deficiencies be-
fore start-up, the contracting officer 
shall require a preoperations survey to 
verify that the corrections were made. 

(iii) When postaward safety reviews 
by the Government uncover any safety 
deficiencies in the subcontractor’s op-
eration, the review team shall inform 
the ACO cognizant of the subcon-
tractor, who shall immediately notify 
the ACO cognizant of the prime con-
tractor. The ACO cognizant of the 
prime shall inform the prime con-
tractor of deficiencies requiring correc-
tion. The notifications shall be made 
by the most expeditious means appro-
priate to the circumstance. If a critical 
safety deficiency poses an imminent 
danger, the ACO cognizant of the prime 
shall make the notifications by the 
most expeditious means available. 

[56 FR 36365, July 31, 1991, as amended at 59 
FR 27671, May 27, 1994; 64 FR 51076, Sept. 21, 
1999]

VerDate jul<14>2003 09:51 Nov 23, 2003 Jkt 200198 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 Y:\SGML\200198T.XXX 200198T



165

Department of Defense 223.803

223.370–5 Contract clauses. 

Use the clauses at 252.223–7002, Safety 
Precautions for Ammunition and Ex-
plosives, and 252.223–7003, Change in 
Place of Performance—Ammunition 
and Explosives, in all solicitations and 
contracts for acquisition to which this 
section applies.

Subpart 223.4—Use of Recovered 
Materials

223.405 Procedures. 

(d) Departments and agencies must 
centrally collect information sub-
mitted in accordance with the clause 
at FAR 52.223–9 for reporting to the Of-
fice of the Deputy Under Secretary of 
Defense (Environmental Security). 

[66 FR 49864, Oct. 1, 2001]

Subpart 223.5—Drug-Free 
Workplace

SOURCE: 57 FR 32737, July 23, 1992, unless 
otherwise noted.

223.570 Drug-free work force.

223.570–1 Definitions. 

Employee in a sensitive position and il-
legal drugs, as used in this section, are 
defined in the clause at 252.223–7004, 
Drug-Free Work Force.

223.570–2 Policy. 

DoD policy is to ensure that its con-
tractors maintain a program for 
achieving a drug-free work force.

223.570–3 General. 

(a) The use of illegal drugs is incon-
sistent with the law-abiding behavior 
expected of all citizens. Employees who 
use illegal drugs tend to be less produc-
tive, less reliable, and prone to greater 
absenteeism. The use of illegal drugs 
by contractor employees results in the 
potential for increased cost, delay, and 
risk in the performance of a Govern-
ment contract. 

(b) If a contractor’s employees use il-
legal drugs at any time, it can— 

(1) Impair their ability to perform 
tasks that are critical to proper con-
tract performance; 

(2) Increase the potential for acci-
dents and for failures that can pose a 
serious threat to the national security, 
health, and safety; 

(3) Cause less than the complete reli-
ability, stability, and good judgment 
required of an individual who has ac-
cess to sensitive information; 

(4) Create the possibility of coercion, 
influence, and irresponsible action 
under pressure that may post a serious 
risk to national security, health, and 
safety.

223.570–4 Contract clause. 

(a) Use the clause at 252.223–7004, 
Drug-Free Work Force, in all solicita-
tions and contracts— 

(1) That involve access to classified 
information; or 

(2) When the contracting officer de-
termines that the clause is necessary 
for reasons of national security or for 
the purpose of protecting the health or 
safety of those using or affected by the 
product of, or performance of, the con-
tract. 

(b) Do not use the clause in solicita-
tions and contracts— 

(1) For commercial items; 
(2) When performance or partial per-

formance will be outside the United 
States, its territories, and possessions, 
unless the contracting officer deter-
mines such inclusion to be in the best 
interest of the Government; or 

(3) When the value of the acquisition 
is at or below the simplified acquisi-
tion threshold. 

[57 FR 32737, July 23, 1992, as amended at 64 
FR 2598, Jan. 15, 1999]

Subpart 223.8—Ozone-Depleting 
Substances

223.803 Policy. 

Section 211.271, Elimination of use of 
class I ozone-depleting substances, 
places restrictions on award or modi-
fication of DoD contracts requiring the 
use of class I ozone-depleting sub-
stances. These restrictions are in addi-
tion to any imposed by the Clean Air 
Act and apply after June 1, 1993, to all 
DoD contracts, regardless of place of 
performance. 

[61 FR 50452, Sept. 26, 1996]
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Subpart 223.70 [Reserved]

Subpart 223.71—Storage and Dis-
posal of Toxic and Hazardous 
Materials

SOURCE: 58 FR 28466, May 13, 1993, unless 
otherwise noted.

223.7100 Policy. 

10 U.S.C. 2692 prohibits storage or dis-
posal of non-DoD-owned toxic or haz-
ardous materials on DoD installations, 
except as provided in 223.7102. DoD In-
struction 4715.6, Environmental Com-
pliance, implements 10 U.S.C. 2692. 

[58 FR 28466, May 13, 1993, as amended at 67 
FR 61516, Oct. 1, 2002]

223.7101 Procedures. 

(a) If the contracting officer is uncer-
tain as to whether particular activities 
are prohibited or fall under one of the 
exceptions in 223.7102, the contracting 
officer should seek advice from the 
cognizant office of counsel. 

(b) When storage, treatment, or dis-
posal of non-DoD-owned toxic or haz-
ardous materials is authorized in ac-
cordance with this subpart, the con-
tract or authorization should specify 
the types, conditions, and quantities of 
toxic or hazardous materials that may 
be temporarily stored, treated, or dis-
posed of in connection with the con-
tract or as a result of the authorized 
commercial use of a DoD industrial-
type facility. 

[60 FR 61597, Nov. 30, 1995]

223.7102 Exceptions. 

(a) The prohibition of 10 U.S.C. 2692 
does not apply to— 

(1) The storage of strategic and crit-
ical materials in the National Defense 
Stockpile under an agreement for such 
storage with the Administrator of Gen-
eral Services Administration; 

(2) The temporary storage or disposal 
of explosives in order to protect the 
public or to assist agencies responsible 
for Federal law enforcement in storing 
or disposing of explosives when no al-
ternative solution is available, if such 
storage or disposal is made in accord-
ance with an agreement between the 

Secretary of Defense and the head of 
the Federal agency concerned; 

(3) The temporary storage or disposal 
of explosives in order to provide emer-
gency lifesaving assistance to civil au-
thorities; 

(4) The disposal of excess explosives 
produced under a DoD contract, if the 
head of the military department con-
cerned determines, in each case, that 
an alternative feasible means of dis-
posal is not available to the con-
tractor, taking into consideration pub-
lic safety, available resources of the 
contractor, and national defense pro-
duction requirements; 

(5) The temporary storage of nuclear 
materials or nonnuclear classified ma-
terials in accordance with an agree-
ment with the Secretary of Energy; 

(6) The storage of materials that con-
stitute military resources intended to 
be used during peacetime civil emer-
gencies in accordance with applicable 
DoD regulations; 

(7) The temporary storage of mate-
rials of other Federal agencies in order 
to provide assistance and refuge for 
commercial carriers of such material 
during a transportation emergency; 

(8) The storage of any material that 
is not owned by DoD, if the Secretary 
of the military department concerned 
determines that the material is re-
quired or generated by a private person 
in connection with the authorized and 
compatible use by that person of an in-
dustrial-type DoD facility; or 

(9) The treatment and disposal of any 
non-DoD-owned material if the Sec-
retary of the military department con-
cerned— 

(i) Determines that the material is 
required or generated by a private per-
son in connection with the authorized 
and compatible commercial use by that 
person of an industrial-type facility of 
that military department; and 

(ii) Enters into a contract with that 
person that— 

(A) Is consistent with the best inter-
est of national defense and environ-
mental security; and 

(B) Provides for that person’s contin-
ued financial and environmental re-
sponsibility and liability with regard 
to the material. 

(b) The Secretary of Defense, where 
DoD Instruction 4715.6 applies, may 
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grant exceptions to the prohibition of 
10 U.S.C. 2692 when essential to protect 
the health and safety of the public 
from imminent danger. 

[58 FR 28466, May 13, 1993, as amended at 60 
FR 13076, Mar. 10, 1995; 60 FR 61597, Nov. 30, 
1995; 67 FR 61516, Oct. 1, 2002]

223.7103 Contract clause. 
(a) Use the clause at 252.223–7006, Pro-

hibition on Storage and Disposal of 
Toxic and Hazardous Materials, in all 
solicitations and contracts which re-
quire, may require, or permit con-
tractor performance on a DoD installa-
tion. 

(b) Use the clause at 252.223–7006 with 
its Alternate I, when the Secretary of 
the military department issues a deter-
mination under the exception at 
223.7102(a)(9). 

[60 FR 13076, Mar. 10, 1995]

Subpart 223.72—Safeguarding 
Sensitive Conventional Arms, 
Ammunition, and Explosives

SOURCE: 61 FR 7743, Feb. 29, 1996, unless 
otherwise noted.

223.7200 Definition. 
‘‘Arms, ammunition, and explosives 

(AA&E),’’ as used in this subpart, 
means those items within the scope 
(chapter 1, paragraph B) of DoD 5100.76–
M, Physical Security of Sensitive Con-
ventional Arms, Ammunition, and Ex-
plosives.

223.7201 Policy. 
(a) The requirements of DoD 5100.76–

M, Physical Security of Sensitive Con-
ventional Arms, Ammunition, and Ex-
plosives, shall be applied to contracts 
when— 

(1) AA&E will be provided to the con-
tractor or subcontractor as Govern-
ment-furnished property; or 

(2) The principal development, pro-
duction, manufacture, or purchase of 
AA&E is for DoD use. 

(b) The requirements of DoD 5100.76–
M need not be applied to contracts 
when— 

(1) The AA&E to be acquired under 
the contract is a commercial item 
within the meaning of FAR 2.101; or 

(2) The contract will be performed in 
a Government-owned contractor-oper-
ated ammunition production facility. 
However, if subcontracts issued under 
such a contract will meet the criteria 
of paragraph (a) of this section, the re-
quirements of DoD 5100.76–M shall 
apply.

223.7202 Preaward responsibilities. 
When an acquisition involves AA&E, 

technical or requirements personnel 
shall specify in the purchase request— 

(a) That AA&E is involved; and 
(b) Which physical security require-

ments of DoD 5100.76–M apply.

223.7203 Contract clause. 
Use the clause at 252.223–7007, Safe-

guarding Sensitive Conventional Arms, 
Ammunition, and Explosives, in all so-
licitations and contracts to which DoD 
5100.76–M applies, in accordance with 
the policy at 223.7201. Complete para-
graph (b) of the clause based on infor-
mation provided by cognizant tech-
nical or requirements personnel. 

[61 FR 7743, Feb. 29, 1996; 61 FR 18195, Apr. 24, 
1996]

PART 224—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 224.1—Protection of Individual 
Privacy

Sec.
224.102 General. 
224.103 Procedures.

Subpart 224.2—Freedom of Information Act

224.203 Policy.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36367, July 31, 1991, unless 
otherwise noted.

Subpart 224.1—Protection of 
Individual Privacy

224.102 General. 
The Act does not apply to— 
(1) Systems of records the contractor 

maintains on its employees; or 
(2) The records generated by a State 

or private educational organization 
under a contract with the Government 
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to provide training, when the records 
(admission forms, grade reports) are 
similar to and commingled with those 
maintained on other students.

224.103 Procedures. 
(b)(2) DoD rules and regulations are 

contained in DoDD 5400.11, Department 
of Defense Privacy Program, and DoD 
5400.11–R, Department of Defense Pri-
vacy Program.

Subpart 224.2—Freedom of 
Information Act

224.203 Policy. 
(a) DoD implementation is in DoDD 

5400.7, DoD Freedom of Information 
Act Program, and DoD 5400.7–R, DoD 
Freedom of Information Act Program. 

[56 FR 36367, July 31, 1991. Redesignated at 62 
FR 34122, June 24, 1997]

PART 225—FOREIGN ACQUISITION

Sec.
225.000 Scope of part. 
225.001 General. 
225.003 Definitions.

Subpart 225.1—Buy American Act—
Supplies

225.101 General. 
225.103 Exceptions. 
225.104 Nonavailable articles. 
225.105 Determining reasonableness of cost. 
225.170 Acquisition from or through other 

Government agencies. 
225.171 Solicitations.

Subpart 225.2—Buy American Act—
Construction Materials

225.202 Exceptions. 
225.206 Noncompliance.

Subpart 225.4—Trade Agreements

225.401 Exceptions. 
225.401–70 Products subject to trade agree-

ment acts. 
225.402 General. 
225.403 Trade Agreements Act. 
225.408 Procedures.

Subpart 225.5—Evaluating Foreign Offers—
Supply Contracts

225.502 Application. 
225.503 Group offers. 
225.504 Evaluation examples.

Subpart 225.6—Trade Sanctions

225.670 Secondary Arab boycott of Israel. 
225.670–1 Restriction. 
225.670–2 Procedures. 
225.670–3 Exceptions. 
225.670–4 Waivers.

Subpart 225.7—Prohibited Sources

225.701 Restrictions. 
225.701–70 Exception.

Subpart 225.8—Other International 
Agreements and Coordination

225.802 Procedures. 
225.802–70 Contracts for performance outside 

the United States and Canada. 
225.802–71 End use certificates. 
225.870 Contracting with Canadian contrac-

tors. 
225.870–1 General. 
225.870–2 Solicitation of Canadian contrac-

tors. 
225.870–3 Submission of offers. 
225.870–4 Contracting procedures. 
225.870–5 Contract administration. 
225.870–6 Termination procedures. 
225.870–7 Acceptance of Canadian supplies. 
225.870–8 Industrial security. 
225.871 North Atlantic Treaty Organization 

cooperative projects. 
225.871–1 Scope. 
225.871–2 Definitions. 
225.871–3 General. 
225.871–4 Statutory waivers. 
225.871–5 Directed subcontracting. 
225.871–6 Disposal of property. 
225.871–7 Congressional notification. 
225.872 Contracting with qualifying country 

sources. 
225.872–1 General. 
225.872–2 Applicability. 
225.872–3 Solicitation procedures. 
225.872–4 Individual determinations. 
225.872–5 Contract administration. 
225.872–6 Audit. 
225.872–7 Industrial security for qualifying 

countries. 
225.872–8 Subcontracting with qualifying 

country sources. 
225.873 Waiver of United Kingdom commer-

cial exploitation levies. 
225.873–1 Policy. 
225.873–2 Procedures.

Subpart 225.9—Customs and Duties

225.901 Policy. 
225.902 Procedures. 
225.903 Exempted supplies.

Subpart 225.10—Additional Foreign 
Acquisition Regulations

225.1070 Clause deviations in overseas con-
tracts.
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Subpart 225.11—Solicitation Provisions and 
Contract Clauses

225.1100 Scope of subpart. 
225.1101 Acquisition of supplies. 
225.1103 Other provisions and clauses.

Subpart 225.70—Authorization Acts, Appro-
priations Acts, and Other Statutory Re-
strictions on Foreign Acquisition

225.7000 Scope of subpart. 
225.7001 Definitions. 
225.7002–1 Restrictions. 
225.7002–2 Exceptions. 
225.7002–3 Contract clauses. 
225.7003 Waiver of restrictions of 10 U.S.C. 

2534. 
225.7004 Restriction on acquisition of for-

eign buses. 
225.7004–1 Restriction. 
225.7004–2 Applicability. 
225.7004–3 Exceptions. 
225.7004–4 Waiver. 
225.7005 Restriction on certain chemical 

weapons antidote. 
225.7005–1 Restriction. 
225.7005–2 Exception. 
225.7005–3 Waiver. 
225.7006 Restrictions on air circuit breakers 

for naval vessels. 
225.7006–1 Restriction. 
225.7006–2 Exceptions. 
225.7006–3 Waiver. 
225.7006–4 Solicitation provision and con-

tract clause. 
225.7007 Restrictions on anchor and mooring 

chain. 
225.7007–1 Restrictions. 
225.7007–2 Waiver. 
225.7007–3 Contract clause. 
225.7008 Restrictions on totally enclosed 

lifeboat survival systems. 
225.7008–1 Restrictions. 
225.7008–2 Exceptions. 
225.7008–3 Waiver. 
225.7008–4 Contract clause. 
225.7009 Restrictions on ball and roller bear-

ings. 
225.7009–1 Restrictions. 
225.7009–2 Exceptions. 
225.7009–3 Waiver. 
225.7009–4 Contract clause. 
225.7010 Restriction on vessel propellers. 
225.7010–1 Restriction. 
225.7010–2 Exceptions. 
225.7010–3 Waiver. 
225.7010–4 Contract clause. 
225.7011 Restriction on carbon, alloy, and 

armor steel plate. 
225.7011–1 Restriction. 
225.7011–2 Waiver. 
225.7011–3 Contract clause. 
225.7012 Restriction on supercomputers. 
225.7012–1 Restriction. 
225.7012–2 Waiver. 
225.7012–3 Contract clause. 

225.7013 Restrictions on construction or re-
pair of vessels in foreign shipyards. 

225.7014 Restriction on overseas military 
construction. 

225.7015 Restriction on overseas architect-
engineer services. 

225.7016 Restriction on research and devel-
opment. 

225.7017 Restriction on Ballistic Missile De-
fense research, development, test, and 
evaluation. 

225.7017–1 Definitions. 
225.7017–2 Restriction. 
225.7017–3 Exceptions. 
225.7017–4 Solicitation provision.

Subpart 225.71—Other Restrictions on 
Foreign Acquisition

225.7100 Scope of subpart. 
225.7101 Definitions. 
225.7102 Forgings. 
225.7102–1 Policy. 
225.7102–2 Exceptions. 
225.7102–3 Waiver. 
225.7102–4 Contract clause. 
225.7103 Polyacrylonitrile (PAN) carbon 

fiber. 
225.7103–1 Policy. 
225.7103–2 Waivers. 
225.7103–3 Contract clause.

Subpart 225.72—Reporting Contract 
Performance Outside the United States

225.7200 Scope of subpart. 
225.7201 Exception. 
225.7202 Distribution of reports. 
225.7203 Solicitation provision and contract 

clause.

Subpart 225.73—Acquisitions for Foreign 
Military Sales

225.7300 Scope of subpart. 
225.7301 General. 
225.7302 Procedures. 
225.7303 Pricing acquisitions for FMS. 
225.7303–1 Contractor sales to other foreign 

customers. 
225.7303–2 Cost of doing business with a for-

eign government or an international or-
ganization. 

225.7303–3 Government-to-government 
agreements. 

225.7303–4 Contingent fees. 
225.7303–5 Acquisitions wholly paid for from 

nonrepayable funds. 
225.7304 FMS customer involvement. 
225.7305 Limitation of liability. 
225.7306 Exercise of options for FMS. 
225.7307 Offset arrangements. 
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225.7308 Contract clauses.

Subpart 225.74—Antiterrorism/Force Pro-
tection Policy for Defense Contractors 
Outside the United States

225.7400 Scope of subpart. 
225.7401 General. 
225.7402 Contract clause.

Subpart 225.75—Balance of Payments 
Program

225.7500 Scope of subpart. 
225.7501 Policy. 
225.7502 Procedures. 
225.7503 Contract clauses.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36367, July 31, 1991, unless 
otherwise noted.

225.000 Scope of part. 
This part also provides policy and 

procedures for— 
(1) Purchasing foreign defense sup-

plies, services, and construction mate-
rials with special procedures for— 

(i) Contracting with Canadian and 
other qualifying country sources; and 

(ii) Cooperative projects; 
(2) Implementing statutory and pol-

icy restrictions on foreign acquisition; 
(3) Reporting contract performance 

outside the United States; 
(4) Foreign military sales acquisi-

tions; and 
(5) Antiterrorism/force protection for 

defense contractors outside the United 
States. 

[68 FR 15618, Mar. 31, 2003]

225.001 General. 
When evaluating offers of foreign end 

products, consider the following: 
(1) Statutory or policy restrictions.
(i) Determine whether the product is 

restricted by— 
(A) Statute (see Subpart 225.70); or 
(B) DoD policy (see Subpart 225.71 

and FAR 6.302–3). 
(ii) If an exception to or waiver of a 

restriction in Subpart 225.70 or 225.71 
would result in award of a foreign end 
product, apply the policies and proce-
dures of the Buy American Act or the 
Balance of Payments Program, and, if 
applicable, the trade agreements. 

(2) Memoranda of understanding or 
other international agreements. Deter-

mine whether the offered product is the 
product of one of the qualifying coun-
tries listed in 225.872–1. 

(3) Trade agreements. If the product is 
not an eligible product, a qualifying 
country end product, or a U.S.-made 
end product, purchase of the foreign 
end product may be prohibited (see 
FAR 25.403(c) and 225.403(c)). 

(4) Other trade sanctions and prohibited 
sources.

(i) Determine whether the offeror 
complies with the secondary Arab boy-
cott of Israel. Award to such offerors 
may be prohibited (see 225.670). 

(ii) Determine whether the offeror is 
a prohibited source (see Subpart 225.7). 

(5) Buy American Act and Balance of 
Payments Program. See the evaluation 
procedures in Subpart 225.5. 

[68 FR 15618, Mar. 31, 2003]

225.003 Definitions. 
As used in this part— 
(1) Caribbean Basin country end prod-

uct includes petroleum or any product 
derived from petroleum. 

(2) Defense equipment means any 
equipment, item of supply, component, 
or end product purchased by DoD. 

(3) Domestic concern means— 
(i) A concern incorporated in the 

United States (including a subsidiary 
that is incorporated in the United 
States, even if the parent corporation 
is a foreign concern; or 

(ii) An unincorporated concern hav-
ing its principal place of business in 
the United States. 

(4) Domestic end product has the 
meaning given in the clauses at 252.225–
7001, Buy American Act and Balance of 
Payments Program; and 252.225–7036, 
Buy American Act—North American 
Free Trade Agreement Implementation 
Act—Balance of Payments Program, 
instead of the meaning in FAR 25.003. 

(5) Eligible product means, instead of 
the definition in FAR 25.003, a des-
ignated, NAFTA, or Caribbean Basin 
country end product in the categories 
listed in 225.401–70. 

(6) Foreign concern means any con-
cern other than a domestic concern. 

(7) Nonqualifying country means a 
country other than the United States 
or a qualifying country. 

(8) Nonqualifying country component 
means a component mined, produced, 
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or manufactured in a nonqualifying 
country. 

(9) Qualifying country means a coun-
try with a memorandum of under-
standing or international agreement 
with the United States. Qualifying 
countries are listed in 225.872–1. 

(10) Qualifying country component and 
qualifying country end product are de-
fined in the clauses at 252.225–7001, Buy 
American Act and Balance of Pay-
ments Program; and 252.225–7036, Buy 
American Act—North American Free 
Trade Agreement Implementation 
Act—Balance of Payments Program. 
Qualifying country end product is also 
defined in the clause at 252.225–7021, 
Trade Agreements. 

(11) Qualifying country offer means an 
offer of a qualifying country end prod-
uct, including the price of transpor-
tation to destination. 

(12) Source, when restricted by words 
such as foreign, domestic, or qualifying 
country, means the actual manufac-
turer or producer of the end product or 
component. 

[68 FR 15618, Mar. 31, 2003]

Subpart 225.1—Buy American 
Act—Supplies

SOURCE: 68 FR 15618, Mar. 31, 2003, unless 
otherwise noted.

225.101 General. 
(a) For DoD, the following two-part 

test determines whether a manufac-
tured end product is a domestic end 
product: 

(i) The end product is manufactured 
in the United States; and 

(ii) The cost of its U.S. and quali-
fying country components exceeds 50 
percent of the cost of all its compo-
nents. This test is applied to end prod-
ucts only and not to individual compo-
nents. 

(c) Additional exceptions that allow 
the purchase of foreign end products 
are listed at 225.103.

225.103 Exceptions. 
(a)(i)(A) Public interest exceptions 

for certain countries are in 225.872. 
(B) For procurements subject to the 

Trade Agreements Act, the Under Sec-
retary of Defense (Acquisition, Tech-

nology, and Logistics) has determined 
that it is inconsistent with the public 
interest to apply the Buy American 
Act to end products that are substan-
tially transformed in the United 
States. 

(ii)(A) Normally, use the evaluation 
procedures in Subpart 225.5, but con-
sider recommending a public interest 
exception if the purposes of the Buy 
American Act are not served, or in 
order to meet a need set forth in 10 
U.S.C. 2533. For example, a public in-
terest exception may be appropriate— 

(1) If accepting the low domestic 
offer will involve substantial foreign 
expenditures, or accepting the low for-
eign offer will involve substantial do-
mestic expenditures; 

(2) To ensure access to advanced 
state-of-the-art commercial tech-
nology; or 

(3) To maintain the same source of 
supply for spare and replacement parts 
(also see paragraph (b)(iii)(B) of this 
section)— 

(i) For an end item that qualifies as 
a domestic end product; or 

(ii) In order not to impair integration 
of the military and commercial indus-
trial base. 

(B) Except as provided in 225.872–4(b), 
process a determination for a public in-
terest exception after consideration of 
the factors in 10 U.S.C. 2533— 

(1) At a level above the contracting 
officer for acquisitions valued at or 
below the simplified acquisition 
threshold; 

(2) By the head of the contracting ac-
tivity for acquisitions with a value 
greater than the simplified acquisition 
threshold but less than $1,000,000; or 

(3) By the agency head for acquisi-
tions valued at $1,000,000 or more. 

(b)(i) A determination that an arti-
cle, material, or supply is not reason-
ably available is required when domes-
tic offers are insufficient to meet the 
requirement and award is to be made 
on other than a qualifying country or 
eligible end product. 

(ii) Except as provided in FAR 
25.103(b)(3), the determination shall be 
approved— 

(A) At a level above the contracting 
officer for acquisitions valued at or 
below the simplified acquisition 
threshold; 
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(B) By the chief of the contracting of-
fice for acquisitions with a value great-
er than the simplified acquisition 
threshold but less than $1,000,000; or 

(C) By the head of the contracting ac-
tivity or immediate deputy for acquisi-
tions valued at $1,000,000 or more. 

(iii) A separate determination as to 
whether an article is reasonably avail-
able is not required for the following 
articles. DoD has already determined 
that these articles are not reasonably 
available from domestic sources: 

(A) End products or components list-
ed in 225.104(a). 

(B) Spare or replacement parts that 
must be acquired from the original for-
eign manufacturer or supplier. 

(C) Foreign drugs acquired by the De-
fense Supply Center, Philadelphia, 
when the Director, Pharmaceuticals 
Group, Directorate of Medical Mate-
riel, determines that only the re-
quested foreign drug will fulfill the re-
quirements. 

(iv) Under coordinated acquisition 
(see Subpart 208.70), the determination 
is the responsibility of the requiring 
department when the requiring depart-
ment specifies acquisition of a foreign 
end product. 

(c) The cost of a domestic end prod-
uct is unreasonable if it is not the low 
evaluated offer when evaluated under 
Subpart 225.5.

225.104 Nonavailable articles. 
(a) DoD has determined that the fol-

lowing articles also are nonavailable in 
accordance with FAR 25.103(b): 

(i) Aluminum clad steel wire. 
(ii) Sperm oil.

225.105 Determining reasonableness of 
cost. 

(b) Use an evaluation factor of 50 per-
cent instead of the factors specified in 
FAR 25.105(b).

225.170 Acquisition from or through 
other Government agencies. 

Contracting activities must apply 
the evaluation procedures in Subpart 
225.5 when using Federal supply sched-
ules.

225.171 Solicitations. 
For oral solicitations, inform pro-

spective quoters that only domestic 

and qualifying country end products 
are acceptable unless— 

(1) Other foreign end products are ex-
cepted either on a blanket or an indi-
vidual basis; or 

(2) The price of another foreign end 
product is the low offer under the eval-
uation procedures in Subpart 225.5.

Subpart 225.2—Buy American 
Act—Construction Materials

225.202 Exceptions. 
(a)(2) A nonavailability determina-

tion is not required for construction 
materials listed in FAR 25.104(a) or in 
225.104(a). For other materials, a non-
availability determination shall be ap-
proved at the levels specified in 
225.103(b)(ii). Use the estimated value 
of the construction materials to deter-
mine the approval level. 

[65 FR 19851, Apr. 13, 2000, as amended at 68 
FR 15619, Mar. 31, 2003]

225.206 Noncompliance. 
(c)(4) Prepare any report of non-

compliance in accordance with the pro-
cedures at 209.406–3 or 209.407–3. 

[64 FR 62986, Nov. 18, 1999]

Subpart 225.4—Trade Agreements

SOURCE: 65 FR 19852, Apr. 13, 2000, unless 
otherwise noted.

225.401 Exceptions. 
(a)(2) If a department or agency con-

siders an individual acquisition of a 
product to be indispensable for na-
tional security or national defense pur-
poses and appropriate for exclusion 
from the provisions of FAR Subpart 
25.4, it may submit a request with sup-
porting rationale to the Director of De-
fense Procurement and Acquisition 
Policy (OUSD(AT&L)DPAP). Approval 
by OUSD(AT&L)DPAP is not required 
if— 

(A) Purchase from foreign sources is 
restricted by statute (see Subpart 
225.70); 

(B) Another exception in FAR 25.401 
applies to the acquisition; or 

(C) Competition from foreign sources 
is restricted under Subpart 225.71. 

[68 FR 15619, Mar. 31, 2003]
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225.401–70 Products subject to trade 
agreement acts. 

Foreign end products subject to the 
Trade Agreements Act and NAFTA are 
those in the following Federal supply 
groups (FSG). If a product is not in one 
of the listed groups, the Trade Agree-
ments Act and NAFTA do not apply. 
The definition of Caribbean Basin 
country end products in FAR 25.003 ex-
cludes those end products that are not 
eligible for duty-free treatment under 
19 U.S.C. 2703(b). However, 225.003 ex-
pands the definition of Caribbean Basin 
country end products to include petro-
leum and any product derived from pe-
troleum. The following list indicates 
those products that are eligible for des-
ignated and NAFTA countries, but are 
not eligible for Caribbean Basin coun-
tries.

FSG Category/Description 

22 Railway equipment 
23 Motor vehicles, trailers, and cycles 

(except 2350 and buses under 2310) 
24 Tractors 
25 Vehicular equipment components 
26 Tires and tubes 
29 Engine accessories 
30 Mechanical power transmission 

equipment 
32 Woodworking machinery and equip-

ment 
34 Metalworking machinery 
35 Service and trade equipment 
36 Special industry machinery (except 

3690) 
37 Agricultural machinery and equip-

ment 
38 Construction, mining, excavating, 

and highway maintenance equip-
ment 

39 Materials handling equipment 
40 Rope, cable, chain and fittings 
41 Refrigeration and air conditioning 

equipment 
42 Fire fighting, rescue and safety 

equipment 
43 Pumps and compressors 
44 Furnace, steam plant and drying 

equipment (except 4470) 
45 Plumbing, heating, and sanitation 

equipment 
46 Water purification and sewage treat-

ment equipment 
47 Piping, tubing, hose, and fitting 
48 Valves 
49 Maintenance and repair shop equip-

ment (except 4920–4927, 4931–4935, 
4960) 

53 Hardware and abrasives 

FSG Category/Description 

54 Prefabricated structures and scaf-
folding 

55 Lumber, millwork, plywood, and ve-
neer 

56 Construction and building materials 
61 Electric wire, and power and dis-

tribution equipment 
62 Lighting fixtures and lamps 
63 Alarm and signal systems 
65 Medical, dental, and veterinary 

equipment and supplies 
66 Instruments and laboratory equip-

ment (except aircraft clocks under 
6645)—See FAR 25.003 exclusion of 
certain watches and watch parts for 
certain Caribbean Basin countries 

67 Photographic equipment 
68 Chemicals and chemical products 
69 Training aids and devices 
70 General purpose ADPE, software, 

supplies, and support equipment 
71 Furniture 
72 Household and commercial fur-

nishings and appliances 
73 Food preparation and serving equip-

ment 
74 Office machines, visible record equip-

ment and ADP equipment 
75 Office supplies and devices 
76 Books, maps, and other publications 
77 Musical instruments, phonographs, 

and home type radios 
78 Recreational and athletic equipment 
79 Cleaning equipment and supplies 
80 Brushes, paints, sealers, and adhe-

sives 
81 Containers, packaging and packing 

supplies (except 8140) 
84 Luggage (only 8460)—See FAR 25.003 

for exclusion of luggage for Carib-
bean Basin countries 

85 Toiletries 
87 Agricultural supplies 
88 Live animals 
91 Fuels, oils, and waxes 
93 Nonmetallic fabricated materials 
94 Nonmetallic crude materials 
96 Ores, minerals, and their primary 

products 
99 Miscellaneous 

[65 FR 19852, Apr. 13, 2000, as amended at 68 
FR 15619, Mar. 31, 2003]

225.402 General. 

To estimate the value of the acquisi-
tion, use the total estimated value of 
end products subject to trade agree-
ment acts (see 225.401–70). 

[67 FR 77938, Dec. 20, 2002]
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225.403 Trade Agreements Act. 
(c) For acquisitions subject to the 

Trade Agreements Act, acquire only 
U.S.-made, qualifying country, or eligi-
ble end products unless— 

(i) The contracting officer deter-
mines that offers of U.S.-made, quali-
fying country, or eligible products 
from responsive, responsible offerors 
are either— 

(A) Not received; or 
(B) Insufficient to fill the Govern-

ment’s requirements. In this case, ac-
cept all responsive, responsible offers 
of U.S.-made, qualifying country, and 
eligible products before accepting any 
other offers; or 

(ii) A national interest waiver under 
19 U.S.C. 2512(b)(2) is granted on a case-
by-case basis. Except as delegated in 
paragraphs (c)(i)(A) and (B) of this sec-
tion, submit any request for a national 
interest waiver to the Director of De-
fense Procurement and Acquisition 
Policy in accordance with department 
or agency procedures. Include sup-
porting rationale with the request. 

(A) The head of the contracting ac-
tivity may approve a national interest 
waiver for a purchase by an overseas 
purchasing activity, if the waiver is 
supported by a written statement from 
the requiring activity that the prod-
ucts being acquired are critical for the 
support of U.S. forces stationed abroad. 

(B) The Commander or Director, De-
fense Energy Support Center, may ap-
prove national interest waivers for pur-
chases of fuel for use by U.S. forces 
overseas. 

[68 FR 15619, Mar. 31, 2003]

§ 225.408 Procedures. 
(a)(4) The requirements of FAR 

25.408(a)(4) do not apply to offshore ac-
quisitions or to Defense Energy Sup-
port Center post, camp, or station 
overseas requirements.

Subpart 225.5—Evaluating Foreign 
Offers—Supply Contracts

SOURCE: 68 FR 15620, Mar. 31, 2003, unless 
otherwise noted.

225.502 Application. 
(b) Use the following procedures in-

stead of the procedures in FAR 25.502(b) 

for acquisitions subject to the Trade 
Agreements Act: 

(i) Consider only offers of U.S.-made, 
qualifying country, or eligible end 
products, except as permitted by 
225.403. 

(ii) If price is the determining factor, 
award on the low offer. 

(c) Use the following procedures in-
stead of those in FAR 25.502(c) for ac-
quisitions subject to the Buy American 
Act or the Balance of Payments Pro-
gram: 

(i)(A) If the acquisition is subject 
only to the Buy American Act or the 
Balance of Payments Program, then 
only qualifying country end products 
are exempt from application of the Buy 
American Act or Balance of Payments 
Program evaluation factor. 

(B) If the acquisition is also subject 
to NAFTA, then NAFTA country end 
products are also exempt from applica-
tion of the Buy American Act or Bal-
ance of Payments Program evaluation 
factor. 

(ii) If price is the determining factor, 
use the following procedures: 

(A) If the low offer is a domestic 
offer, award on that offer. 

(B) If there are no domestic offers, 
award on the low offer (see example in 
225.504(1)). 

(C) If the low offer is a foreign offer 
that is exempt from application of the 
Buy American Act or Balance of Pay-
ments Program evaluation factor, 
award on that offer. (If the low offer is 
a qualifying country offer from a coun-
try listed at 225.872–1(b) and the Trade 
Agreements Act does not apply, exe-
cute a determination in accordance 
with 225.872–4). 

(D) If the low offer is a foreign offer 
that is not exempt from application of 
the Buy American Act or Balance of 
Payments Program evaluation factor, 
and there is another foreign offer that 
is exempt and is lower than the lowest 
domestic offer, award on the low for-
eign offer (see example in 225.504(2)). 

(E) Otherwise, apply the 50 percent 
evaluation factor to the low foreign 
offer. 

(1) If the price of the low domestic 
offer is less than the evaluated price of 
the low foreign offer, award on the low 
domestic offer (see example in 
225.504(3)). 
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(2) If the evaluated price of the low 
foreign offer remains less than the low 
domestic offer, award on the low for-
eign offer (see example in 225.504(4)). 

(iii) If price is not the determining 
factor, use the following procedures: 

(A) If there are domestic offers, apply 
the 50 percent Buy American Act or 
Balance of Payments Program evalua-
tion factor to all foreign offers unless 
an exemption applies. 

(B) Evaluate in accordance with the 
criteria of the solicitation. 

(C) If these procedures will not result 
in award on a domestic offer, reevalu-
ate offers without the 50 percent fac-
tor. If this will result in award on an 
offer to which the Buy American Act 
or Balance of Payments Program ap-
plies, but evaluation in accordance 
with paragraph (c)(ii) of this section 
would result in award on a domestic 
offer, proceed with award only after 
execution of a determination in accord-
ance with 225.103(a)(ii)(B), that domes-
tic preference would be inconsistent 
with the public interest.

225.503 Group offers. 
Evaluate group offers in accordance 

with FAR 25.503, but apply the evalua-
tion procedures of 225.502.

225.504 Evaluation examples. 
The following examples illustrate the 

evaluation procedures in 225.502(c)(ii). 
The examples assume that the con-
tracting officer has eliminated all of-
fers that are unacceptable for reasons 
other than price or a trade agreement 
and that price is the determining fac-
tor in contract award. The same eval-
uation procedures and the 50 percent 
evaluation factor apply regardless of 
whether the acquisition is subject to 
the Buy American Act (BAA) or the 
Balance of Payments Program (BOPP).

(1) Example 1.
Offer A $945,000—Foreign offer subject to 

BAA/BOPP 
Offer B $950,000—Foreign offer exempt from 

BAA/BOPP

Since no domestic offers are received, do not 
apply the evaluation factor. Award on Offer 
A. 

(2) Example 2.

Offer A $950,000—Domestic offer 
Offer B $890,000—Foreign offer exempt from 

BAA/BOPP 

Offer C $880,000—Foreign offer subject to 
BAA/BOPP

Since the exempt foreign offer is lower than 
the domestic offer, do not apply the evalua-
tion factor. Award on Offer C. 

(3) Example 3.
Offer A $9,100—Foreign offer exempt from 

BAA/BOPP 
Offer B $8,900—Domestic offer 
Offer C $6,000—Foreign offer subject to 

BAA/BOPP
Since the domestic offer is lower than the 
exempt foreign offer, apply the 50 percent 
evaluation factor to Offer C. This results in 
an evaluated price of $9,000 for Offer C. 
Award on Offer B. 

(4) Example 4.
Offer A $910,000—Foreign offer exempt from 

BAA/BOPP 
Offer B $890,000—Domestic offer 
Offer C $590,000—Foreign offer subject to 

BAA/BOPP 
Since the domestic offer is lower than the 

exempt foreign offer, apply the 50 percent 
evaluation factor to Offer C. This results in 
an evaluated price of $885,000 for Offer C. 
Award on Offer C.

Subpart 225.6—Trade Sanctions

SOURCE: 68 FR 15620, Mar. 31, 2003, unless 
otherwise noted.

225.670 Secondary Arab boycott of 
Israel.

225.670–1 Restriction. 
In accordance with 10 U.S.C. 2410i, do 

not enter into a contract with a foreign 
entity unless it has certified that it 
does not comply with the secondary 
Arab boycott of Israel.

225.670–2 Procedures. 
For contracts awarded to the Cana-

dian Commercial Corporation (CCC), 
the CCC will submit a certification 
from its proposed subcontractor with 
the other required precontractual in-
formation (see 225.870).

225.670–3 Exceptions. 
This restriction does not apply to— 
(a) Purchases at or below the sim-

plified acquisition threshold; 
(b) Contracts for consumable sup-

plies, provisions, or services for the 
support of United States forces or of al-
lied forces in a foreign country; or 

(c) Contracts pertaining to the use of 
any equipment, technology, data, or 
services for intelligence or classified 
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purposes, or to the acquisition or lease 
thereof, in the interest of national se-
curity.

225.670–4 Waivers. 
The Secretary of Defense may waive 

this restriction on the basis of national 
security interests. Forward waiver re-
quests to the Director, Defense Pro-
curement and Acquisition Policy, Attn: 
OUSD(AT&L)DPAP(PAIC), 3060 De-
fense Pentagon, Washington, DC 20301–
3060.

Subpart 225.7—Prohibited Sources

225.701 Restrictions. 
See 209.104–1(g)(i) for restrictions on 

contracting with firms owned or con-
trolled by foreign governments that 
support terrorism. 

[59 FR 51133, Oct. 7, 1994. Redesignated at 65 
FR 19854, Apr. 13, 2000, as amended at 68 FR 
15621, Mar. 31, 2003]

225.701–70 Exception. 
DoD personnel are authorized to 

make emergency acquisitions in direct 
support of U.S. or allied forces de-
ployed in military contingency, hu-
manitarian, or peacekeeping oper-
ations in a country or region subject to 
economic sanctions administered by 
the Department of the Treasury, Office 
of Foreign Assets Control. 

[68 FR 7441, Feb. 14, 2003]

Subpart 225.8—Other International 
Agreements and Coordination

SOURCE: 68 FR 15621, Mar. 31, 2003, unless 
otherwise noted.

225.802 Procedures. 
(b) Information on specific agree-

ments is available as follows: 
(i) Memoranda of understanding and 

other international agreements be-
tween the United States and the coun-
tries listed in 225.872–1 are maintained 
in the Office of the Director of Defense 
Procurement and Acquisition Policy 
(Program Acquisition and Inter-
national Contracting) ((703) 697–9351, 
DSN 227–9351). 

(ii) Military Assistance Advisory 
Groups, Naval Missions, and Joint U.S. 

Military Aid Groups normally have 
copies of the agreements applicable to 
the countries concerned. 

(iii) Copies of international agree-
ments covering the United Kingdom of 
Great Britain and Northern Ireland, 
Western European countries, North Af-
rica, and the Middle East are filed with 
the U.S. European Command. 

(iv) Agreements with countries in the 
Pacific and Far East are filed with the 
U.S. Pacific Command.

225.802–70 Contracts for performance 
outside the United States and Can-
ada. 

(a) When a contracting office antici-
pates placement of a contract for per-
formance outside the United States 
and Canada, and the contracting office 
is not under the jurisdiction of a com-
mand for the country involved, the 
contracting office shall maintain liai-
son with the cognizant contract admin-
istration office (CAO) during preaward 
negotiations and postaward adminis-
tration. The CAO will provide perti-
nent information for contract negotia-
tions, effect appropriate coordination, 
and obtain required approvals for the 
performance of the contract. 

(b) If the acquisition requires the per-
formance of work in the foreign coun-
try by U.S. personnel or a third coun-
try contractor, or if the acquisition re-
quires logistics support for contract 
employees, source inspection, or addi-
tional Government employees— 

(1) The contracting officer shall co-
ordinate with the CAO before contract 
award; 

(2) The contracting officer shall re-
quest the following information from 
the CAO: 

(i) The applicability of any inter-
national agreements to the acquisition. 

(ii) Security requirements applicable 
to the area. 

(iii) The standards of conduct for the 
prospective contractor and its employ-
ees and any consequences for violation 
of the standards of conduct. 

(iv) Requirements for use of foreign 
currencies, including applicability of 
U.S. holdings of excess foreign cur-
rencies. 

(v) Availability of logistical support 
for contractor employees. 
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(vi) Information on taxes and duties 
from which the Government may be ex-
empt; and 

(3) The contracting officer shall fur-
nish the following information to the 
CAO: 

(i) A synopsis of the work to be per-
formed and, if practical, a copy of the 
solicitation. 

(ii) Any contractor logistical support 
desired in support of U.S. or foreign 
military sale requirements. 

(iii) Contract performance period and 
estimated contract value. 

(iv) Number and nationality of con-
tractor employees and date of planned 
arrival of contractor personnel. 

(v) Contract security requirements. 
(vi) Other pertinent information to 

effect complete coordination and co-
operation.

225.802–71 End use certificates. 

Contracting officers considering the 
purchase of an item from a foreign 
source may encounter a request for the 
signing of a certificate to indicate that 
the Armed Forces of the United States 
is the end user of the item, and that 
the U.S. Government will not transfer 
the item to third parties without au-
thorization from the Government of 
the country selling the item. When en-
countering this situation, refer to DoD 
Directive 2040.3, End Use Certificates, 
for guidance.

225.870 Contracting with Canadian 
contractors.

225.870–1 General. 

(a) The Canadian Government guar-
antees to the U.S. Government all com-
mitments, obligations, and covenants 
of the Canadian Commercial Corpora-
tion under any contract or order issued 
to the Corporation by any contracting 
office of the U.S. Government. The Ca-
nadian Government has waived notice 
of any change or modification that 
may be made, from time to time, in 
these commitments, obligations, or 
covenants. 

(b) For production planning purposes, 
Canada is part of the defense industrial 
base (see 225.870–2(b)). 

(c) The Canadian Commercial Cor-
poration will award and administer 

contracts with contractors located in 
Canada, except for— 

(1) Negotiated acquisitions for exper-
imental, developmental, or research 
work under projects other than the De-
fense Development Sharing Program; 

(2) Acquisitions of unusual or com-
pelling urgency; 

(3) Acquisitions at or below the sim-
plified acquisition threshold; or 

(4) Acquisitions made by DoD activi-
ties located in Canada. 

(d) The Canadian Commercial Cor-
poration uses provisions in contracts 
with Canadian or U.S. concerns that 
give DoD the same production rights, 
data, and information that DoD would 
obtain in contracts with U.S. concerns. 

(e) The Government of Canada will 
provide the following services under 
contracts with the Canadian Commer-
cial Corporation without charge to 
DoD: 

(1) Contract administration services, in-
cluding— 

(i) Cost and price analysis; 
(ii) Industrial security; 
(iii) Accountability and disposal of 

Government property; 
(iv) Production expediting; 
(v) Compliance with Canadian labor 

laws; 
(vi) Processing of termination claims 

and disposal of termination inventory; 
(vii) Customs documentation; 
(viii) Processing of disputes and ap-

peals; and 
(ix) Such other related contract ad-

ministration functions as may be re-
quired with respect to the Canadian 
Commercial Corporation contract with 
the Canadian supplier. 

(2) Audits. The Public Works and Gov-
ernment Services Canada performs au-
dits when needed. Route requests for 
audit on non-Canadian Commercial 
Corporation contracts through the cog-
nizant contract management office of 
the Defense Contract Management 
Agency. 

(3) Inspection. The Department of Na-
tional Defence (Canada) provides in-
spection personnel, services, and facili-
ties at no charge to DoD departments 
and agencies (see 225.870–7).
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225.870–2 Solicitation of Canadian 
contractors. 

(a) Except for acquisitions described 
in 225.870–1(c)(1) through (4), include 
Canadian firms on solicitation mailing 
lists and comparable source lists only 
at the request of the Canadian Com-
mercial Corporation. 

(b) Include Canadian planned pro-
ducers under the Industrial Prepared-
ness Production Planning Program on 
solicitation mailing lists for their 
planned items (see FAR 14.205–1). 

(c) Send solicitations directly to Ca-
nadian firms appearing on the appro-
priate solicitation mailing lists. Send a 
complete copy of the solicitation and a 
listing of Canadian firms solicited to 
the Canadian Commercial Corporation, 
11th Floor, 50 O’Connor Street, Ottawa, 
Ontario, K1A–0S6, Canada. 

(d) If requested, furnish a solicitation 
to the Canadian Commercial Corpora-
tion even if no Canadian firm is solic-
ited. 

(e) Handle acquisitions at or below 
the simplified acquisition threshold di-
rectly with Canadian firms and not 
through the Canadian Commercial Cor-
poration.

225.870–3 Submission of offers. 
(a) As indicated in 225.870–4, the Ca-

nadian Commercial Corporation is the 
prime contractor. To indicate accept-
ance of offers by individual Canadian 
companies, the Canadian Commercial 
Corporation issues a letter supporting 
the Canadian offer and containing the 
following information: 

(1) Name of the Canadian offeror. 
(2) Confirmation and endorsement of 

the offer in the name of the Canadian 
Commercial Corporation. 

(3) A statement that the Corporation 
shall subcontract 100 percent with the 
offeror. 

(b) When a Canadian offer cannot be 
processed through the Canadian Com-
mercial Corporation in time to meet 
the date for receipt of offers, the Cor-
poration may permit Canadian firms to 
submit offers directly. However, the 
contracting officer shall receive the 
Canadian Commercial Corporation’s 
endorsement before contract award. 

(c) The Canadian Commercial Cor-
poration will submit all sealed bids in 
terms of U.S. currency. Do not adjust 

contracts awarded under sealed bidding 
for losses or gains from fluctuation in 
exchange rates. 

(d) Except for sealed bids, the Cana-
dian Commercial Corporation normally 
will submit offers and quotations in 
terms of Canadian currency. The Cor-
poration may, at the time of submit-
ting an offer, elect to quote and receive 
payment in terms of U.S. currency, in 
which case the contract— 

(1) Shall provide for payment in U.S. 
currency; and 

(2) Shall not be adjusted for losses or 
gains from fluctuation in exchange 
rates.

225.870–4 Contracting procedures. 

(a) Except for contracts described in 
225.870–1(c)(1) through (4), award indi-
vidual contracts covering purchases 
from suppliers located in Canada to the 
Canadian Commercial Corporation, 
11th Floor, 50 O’Connor Street, Ottawa, 
Ontario, Canada, K1A–0S6. 

(b) Direct communication with the 
Canadian supplier is authorized and en-
couraged in connection with all tech-
nical aspects of the contract, provided 
the Corporation’s approval is obtained 
on any matters involving changes to 
the contract. 

(c) Identify in the contract, the type 
of currency, i.e., U.S. or Canadian. Con-
tracts that provide for payment in Ca-
nadian currency shall— 

(1) Quote the contract price in terms 
of Canadian dollars and identify the 
amount by the initials ‘‘CN’’, e.g., 
$1,647.23CN; and 

(2) Clearly indicate on the face of the 
contract the U.S./Canadian conversion 
rate at the time of award and the U.S. 
dollar equivalent of the Canadian dol-
lar contract amount.

225.870–5 Contract administration. 

(a) Assign contract administration in 
accordance with Part 242. When the De-
fense Contract Management Agency 
will perform contract administration 
in Canada, name in the contract the 
following payment office for disburse-
ment of DoD funds (DoD Department 
Code: 17-Navy; 21-Army; 57-Air Force; 
97-all other DoD components), whether 
payment is in Canadian or U.S. dollars: 
DFAS–Columbus Center, DFAS–CO/
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New Dominion Division, P.O. Box 
182041, Columbus, OH 43218–2041. 

(b) The following procedures apply to 
cost-reimbursement type contracts: 

(1) The Public Works and Govern-
ment Services Canada (PWGSC) auto-
matically arranges audits on contracts 
with the Canadian Commercial Cor-
poration. 

(i) Consulting and Audit Canada 
(CAC) furnishes audit reports to 
PWGSC. 

(ii) Upon advice from PWGSC, the 
Canadian Commercial Corporation cer-
tifies the invoice and forwards it with 
Standard Form (SF) 1034, Public 
Voucher, to the administrative con-
tracting officer for further processing 
and transmittal to the disbursing of-
fice. 

(2) For contracts placed directly with 
Canadian firms, the administrative 
contracting officer requests audits 
from the CAC, Ottawa, Ontario, Can-
ada. The CAC/PWGSC— 

(i) Approves invoices on a provisional 
basis pending completion of the con-
tract and final audit; 

(ii) Forwards these invoices, accom-
panied by SF 1034, Public Voucher, to 
the administrative contracting officer 
for further processing and transmittal 
to the disbursing officer; and 

(iii) Furnishes periodic advisory 
audit reports directly to the adminis-
trative contracting officer.

225.870–6 Termination procedures. 

(a) The Canadian Commercial Cor-
poration will continue administering 
contracts that the U.S. contracting of-
ficer terminates. 

(b) The Corporation will settle all Ca-
nadian subcontracts in accordance 
with the policies, practices, and proce-
dures of the Canadian Government. 

(c) The U.S. agency administering 
the contract with the Canadian Com-
mercial Corporation shall provide any 
services required by the Canadian Com-
mercial Corporation, including disposal 
of inventory, for settlement of any sub-
contracts placed in the United States. 
Settlement of such U.S. subcontracts 
will be in accordance with this regula-
tion.

225.870–7 Acceptance of Canadian sup-
plies. 

(a) For contracts placed in Canada, 
either with the Canadian Commercial 
Corporation or directly with Canadian 
suppliers, the Department of National 
Defence (Canada) will perform any nec-
essary contract quality assurance and/
or acceptance, as applicable. 

(b) Signature by the Department of 
National Defence (Canada) quality as-
surance representative on the DoD in-
spection and acceptance form is satis-
factory evidence of acceptance for pay-
ment purposes.

225.870–8 Industrial security. 

Industrial security for Canada shall 
be in accordance with the U.S.-Canada 
Industrial Security Agreement of 
March 31, 1952, as amended.

225.871 North Atlantic Treaty Organi-
zation cooperative projects.

225.871–1 Scope. 
This section— 
(a) Implements 22 U.S.C. 2767 and 10 

U.S.C. 2350b; and 
(b) Provides guidance on awarding 

contracts for North Atlantic Treaty 
Organization (NATO) cooperative 
projects.

225.871–2 Definitions. 
As used in this section— 
(a) Cooperative project means a jointly 

managed arrangement— 
(1) Described in a written agreement 

between the parties; 
(2) Undertaken to further the objec-

tives of standardization, rationaliza-
tion, and interoperability of the armed 
forces of NATO member countries; and 

(3) Providing for— 
(i) One or more of the other partici-

pants to share with the United States 
the cost of research and development, 
testing, evaluation, or joint production 
(including follow-on support) of certain 
defense articles; 

(ii) Concurrent production in the 
United States and in another member 
country of a defense article jointly de-
veloped; or 

(iii) Acquisition by the United States 
of a defense article or defense service 
from another member country. 

VerDate jul<14>2003 09:51 Nov 23, 2003 Jkt 200198 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 Y:\SGML\200198T.XXX 200198T



180

48 CFR Ch. 2 (10–1–03 Edition)225.871–3

(b) Other participant means a coopera-
tive project participant other than the 
United States.

225.871–3 General. 

(a) Cooperative project authority. 
(1) Departments and agencies, that 

have authority to do so, may enter into 
cooperative project agreements with 
NATO or with one or more member 
countries of NATO under DoDD 5530.3, 
International Agreements. 

(2) Under laws and regulations gov-
erning the negotiation and implemen-
tation of cooperative project agree-
ments, departments and agencies may 
enter into contracts, or incur other ob-
ligations, on behalf of other partici-
pants without charge to any appropria-
tion or contract authorization. 

(3) Agency heads are authorized to 
solicit and award contracts to imple-
ment cooperative projects. 

(b) Contracts implementing coopera-
tive projects shall comply with all ap-
plicable laws relating to Government 
acquisition, unless a waiver is granted 
under 225.871–4. A waiver of certain 
laws and regulations may be obtained 
if the waiver— 

(1) Is required by the terms of a writ-
ten cooperative project agreement; 

(2) Will significantly further NATO 
standardization, rationalization, and 
interoperability; and 

(3) Is approved by the appropriate 
DoD official.

225.871–4 Statutory waivers. 

(a) For contracts or subcontracts 
placed outside the United States, the 
Deputy Secretary of Defense may 
waive any provision of law that specifi-
cally prescribes— 

(1) Procedures for the formation of 
contracts; 

(2) Terms and conditions for inclu-
sion in contracts; 

(3) Requirements or preferences for— 
(i) Goods grown, produced, or manu-

factured in the United States or in U.S. 
Government-owned facilities; or 

(ii) Services to be performed in the 
United States; or 

(4) Requirements regulating the per-
formance of contracts. 

(b) There is no authority for waiver 
of— 

(1) Any provision of the Arms Export 
Control Act (22 U.S.C. 2751); 

(2) Any provision of 10 U.S.C. 2304; 
(3) The cargo preference laws of the 

United States, including the Military 
Cargo Preference Act of 1904 (10 U.S.C. 
2631) and the Cargo Preference Act of 
1954 (46 U.S.C. 1241(b)); or 

(4) Any of the financial management 
responsibilities administered by the 
Secretary of the Treasury. 

(c) Forward any request for waiver 
under a cooperative project to the Dep-
uty Secretary of Defense, through the 
Director of Defense Procurement and 
Acquisition Policy, Office of the Under 
Secretary of Defense (Acquisition, 
Technology, and Logistics). The waiver 
request shall include a draft Deter-
mination and Findings for signature by 
the Deputy Secretary of Defense estab-
lishing that the waiver is necessary to 
significantly further NATO standard-
ization, rationalization, and interoper-
ability. 

(d) Obtain the approval of the Deputy 
Secretary of Defense before commit-
ting to make a waiver in an agreement 
or a contract.

225.871–5 Directed Subcontracting. 

(a) The Director of Defense Procure-
ment and Acquisition Policy may au-
thorize the direct placement of sub-
contracts with particular subcontrac-
tors. Directed subcontracting is not au-
thorized unless specifically addressed 
in the cooperative project agreement. 

(b) In some instances, it may not be 
feasible to name specific subcontrac-
tors at the time the agreement is con-
cluded. However, the agreement shall 
clearly state the general provisions for 
work sharing at the prime and sub-
contract level. 

(c) The agreement is the authority 
for a contractual provision requiring 
the contractor to place certain sub-
contracts with particular subcontrac-
tors. No separate justification and ap-
proval during the acquisition process is 
required.

225.871–6 Disposal of property. 

Dispose of property that is jointly ac-
quired by the members of a cooperative 
project under the procedures estab-
lished in the agreement or in a manner 
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consistent with the terms of the agree-
ment.

225.871–7 Congressional notification. 
(a) Congressional notification is re-

quired when DoD makes a determina-
tion to award a contract or sub-
contract to a particular entity, if the 
determination was not part of the cer-
tification made under 22 U.S.C. 2767(f) 
before finalizing the cooperative agree-
ment. 

(1) Departments and agencies shall 
provide a proposed Congressional no-
tice to the Director of Defense Procure-
ment and Acquisition Policy in suffi-
cient time to forward to Congress be-
fore the time of contract award. 

(2) The proposed notice shall include 
the reason it is necessary to use the 
authority to designate a particular 
contractor or subcontractor. 

(b) Congressional notification is also 
required each time a statutory waiver 
under 225.871–4 is incorporated in a con-
tract or a contract modification, if 
such information was not provided in 
the certification to Congress before fi-
nalizing the cooperative agreement.

225.872 Contracting with qualifying 
country sources.

225.872–1 General. 
(a) As a result of memoranda of un-

derstanding and other international 
agreements, DoD has determined it in-
consistent with the public interest to 
apply restrictions of the Buy American 
Act or the Balance of Payments Pro-
gram to the acquisition of qualifying 
country end products from the fol-
lowing qualifying countries:
Australia 
Belgium 
Canada 
Denmark 
Egypt 
Federal Republic of Germany 
France 
Greece 
Israel 
Italy 
Luxembourg 
Netherlands 
Norway 
Portugal 
Spain 
Switzerland 

Turkey 
United Kingdom of Great Britain and 

Northern Ireland
(b) Individual acquisitions of quali-

fying country end products from the 
following qualifying countries may, on 
a purchase-by-purchase basis (see 
225.872–4), be exempted from applica-
tion of the Buy American Act and the 
Balance of Payments Program as in-
consistent with the public interest:
Austria 
Finland 
Sweden 

(c) The determination in paragraph 
(a) of this subsection does not limit the 
authority of the Secretary concerned 
to restrict acquisitions to domestic 
sources or reject an otherwise accept-
able offer from a qualifying country 
source when considered necessary for 
national defense reasons.

225.872–2 Applicability. 
(a) This section applies to all acquisi-

tions of supplies except those re-
stricted by— 

(1) U.S. National Disclosure Policy, 
DoDD 5230.11, Disclosure of Classified 
Military Information to Foreign Gov-
ernments and International Organiza-
tions; 

(2) U.S. defense mobilization base re-
quirements purchased under the au-
thority of FAR 6.302–3(a)(2)(i), except 
for quantities in excess of that required 
to maintain the defense mobilization 
base. This restriction does not apply to 
Canadian planned producers. 

(i) Review individual solicitations to 
determine whether this restriction ap-
plies. 

(ii) Information concerning re-
stricted items may be obtained from 
the Deputy Under Secretary of Defense 
(Industrial Affairs); 

(3) Other U.S. laws or regulations 
(e.g., the annual DoD appropriations 
act); and 

(4) U.S. industrial security require-
ments. 

(b) This section does not apply to 
construction contracts.

225.872–3 Solicitation procedures. 
(a) Include qualifying country 

sources on solicitation mailing lists 
upon their request (see FAR 14.205). 
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(b) Except for items developed under 
the U.S./Canadian Development Shar-
ing Program, use the criteria for solic-
iting and awarding contracts to small 
business concerns under FAR Part 19 
without regard to whether there are 
potential qualifying country sources 
for the end product. Do not consider an 
offer of a qualifying country end prod-
uct if the solicitation is identified for 
the exclusive participation of small 
business concerns. 

(c) Send solicitations directly to 
qualifying country sources. Solicit Ca-
nadian sources through the Canadian 
Commercial Corporation in accordance 
with 225.870. 

(d) Use international air mail if solic-
itation destinations are outside the 
United States and security classifica-
tion permits such use. 

(e) If unusual technical or security 
requirements preclude the acquisition 
of otherwise acceptable defense equip-
ment from qualifying country sources, 
review the need for such requirements. 
Do not impose unusual technical or se-
curity requirements solely for the pur-
pose of precluding the acquisition of 
defense equipment from qualifying 
countries. 

(f) Do not automatically exclude 
qualifying country sources from sub-
mitting offers because their supplies 
have not been tested and evaluated by 
the department or agency. 

(1) Consider the adequacy of quali-
fying country service testing on a case-
by-case basis. Departments or agencies 
that must limit solicitations to sources 
whose items have been tested and eval-
uated by the department or agency 
shall consider supplies from qualifying 
country sources that have been tested 
and accepted by the qualifying country 
for service use. 

(2) The department or agency may 
perform a confirmatory test, if nec-
essary. 

(3) Apply U.S. test and evaluation 
standards, policies, and procedures 
when the department or agency decides 
that confirmatory tests of qualifying 
country end products are necessary. 

(4) If it appears that these provisions 
might adversely delay service pro-
grams, obtain the concurrence of the 
Under Secretary of Defense (Acquisi-
tion, Technology, and Logistics), be-

fore excluding the qualifying country 
source from consideration. 

(g) Permit industry representatives 
from a qualifying country to attend 
symposia, program briefings, prebid 
conferences (see FAR 14.207 and 
15.201(c)), and similar meetings that ad-
dress U.S. defense equipment needs and 
requirements. When practical, struc-
ture these meetings to allow attend-
ance by representatives of qualifying 
country concerns.

225.872–4 Individual determinations. 
(a) If the offer of an end product from 

a qualifying country source listed in 
225.872–1(b), as evaluated, is low or oth-
erwise eligible for award, prepare a de-
termination and findings exempting 
the acquisition from the Buy American 
Act and the Balance of Payments Pro-
gram as inconsistent with the public 
interest, unless another exception such 
as the Trade Agreements Act applies. 

(b) Obtain signature of the deter-
mination and findings— 

(1) At a level above the contracting 
officer, for acquisitions valued at or 
below the simplified acquisition 
threshold; or 

(2) By the chief of the contracting of-
fice, for acquisitions with a value 
greater than the simplified acquisition 
threshold. 

(c) Prepare the determination and 
findings substantially as follows:

SERVICE OR AGENCY 

Exemption of the Buy American Act and 
Balance of Payments Program 

Determination and Findings 

Upon the basis of the following findings 
and determination which I hereby make in 
accordance with the provisions of FAR 
25.103(a), the acquisition of a qualifying 
country end product may be made as follows: 

Findings 

1. The (contracting office) proposes to pur-
chase under contract number ll, (describe 
item) mined, produced, or manufactured in 
(qualifying country of origin). The total esti-
mated cost of this acquisition is ll. 

2. The United States Government and the 
Government of lll have agreed to remove 
barriers to procurement at the prime and 
subcontract level for defense equipment pro-
duced in each other’s countries insofar as 
laws and regulations permit. 
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3. The agreement provides that the Depart-
ment of Defense will evaluate competitive 
offers of qualifying country end products 
mined, produced, or manufactured in 
(qualifying country) without imposing any 
price differential under the Buy American 
Act or the Balance of Payments Program 
and without taking applicable U.S. customs 
and duties into consideration so that such 
items may better compete for sales of de-
fense equipment to the Department of De-
fense. In addition, the Agreement stipulates 
that acquisitions of such items shall fully 
satisfy Department of Defense requirements 
for performance, quality, and delivery and 
shall cost the Department of Defense no 
more than would comparable U.S. source or 
other foreign source defense equipment eligi-
ble for award. 

4. To achieve the foregoing objectives, the 
solicitation contained the clause (title and 
number of the Buy American Act clause con-
tained in the contract). Offers were solicited 
from other sources and the offer received 
from (offeror) is found to be otherwise eligi-
ble for award. 

Determination 

I hereby determine that it is inconsistent 
with the public interest to apply the restric-
tions of the Buy American Act or the Bal-
ance of Payments Program to the offer de-
scribed in this determination and findings.
llllllllllllllllllllllll

(Date)

225.872–5 Contract administration. 
(a) Arrangements exist with some 

qualifying countries to provide recip-
rocal contract administration services. 
Some arrangements are at no cost to 
either government. To determine 
whether such an arrangement has been 
negotiated and what contract adminis-
tration functions are covered, contact 
the Deputy Director of Defense Pro-
curement and Acquisition Policy (Pro-
gram Acquisition and International 
Contracting), ((703) 697–9351, DSN 227–
9351). 

(b) When contract administration 
services are required on contracts to be 
performed in qualifying countries, di-
rect the request to the cognizant activ-
ity listed in the Federal Directory of 
Contract Administration Services. The 
cognizant activity also will arrange 
contract administration services for 
DoD subcontracts that qualifying 
country sources place in the United 
States. 

(c) The contract administration ac-
tivity receiving a delegation shall de-

termine whether any portions of the 
delegation are covered by memoranda 
of understanding annexes and, if so, 
shall delegate those functions to the 
appropriate organization in the quali-
fying country’s government. 

(d) Information on quality assurance 
delegations to foreign governments is 
in Subpart 246.4, Government Contract 
Quality Assurance.

225.872–6 Audit. 

(a) Memoranda of understanding with 
some qualifying countries contain an-
nexes that provide for reciprocal ‘‘no-
cost’’ audits of contracts and sub-
contracts (pre- and post-award). 

(b) To determine if such an annex is 
applicable to a particular qualifying 
country, contact the Deputy Director 
of Defense Procurement and Acquisi-
tion Policy (Program Acquisition and 
International Contracting), ((703) 697–
9351, DSN 227–9351). 

(c) Handle requests for audits in 
qualifying countries in accordance 
with 215.404–2(c). 

(1) Except for the United Kingdom, 
send the request to the administrative 
contracting officer at the cognizant ac-
tivity listed in Section 2B of the Fed-
eral Directory of Contract Administra-
tion Services. Send the request for 
audit from the United Kingdom di-
rectly to their Ministry of Defence. 

(2) Send an advance copy of the re-
quest to the focal point identified by 
the Deputy Director of Defense Pro-
curement and Acquisition Policy (Pro-
gram Acquisition and International 
Contracting).

225.872–7 Industrial security for quali-
fying countries. 

The required procedures for safe-
guarding classified defense information 
necessary for the performance of con-
tracts awarded to qualifying country 
sources are in the DoD Industrial Secu-
rity Regulation DoD 5220.22–R (imple-
mented for the Army by AR 380–49; for 
the Navy by SECNAV Instruction 
5510.1H; for the Air Force by AFI 31–601; 
for the Defense Information Systems 
Agency by DCA Instruction 240–110–8; 
and for the National Imagery and Map-
ping Agency by NIMA Instruction 
5220.22).
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225.872–8 Subcontracting with quali-
fying country sources. 

In reviewing contractor subcon-
tracting procedures, the contracting 
officer shall ensure that the contract 
does not preclude qualifying country 
sources from competing for sub-
contracts, except when restricted by 
national security interest reasons, mo-
bilization base considerations, or appli-
cable U.S. laws or regulations (see the 
clause at 252.225–7002, Qualifying Coun-
try Sources as Subcontractors).

225.873 Waiver of United Kingdom 
commercial exploitation levies.

225.873–1 Policy. 

DoD and the Government of the 
United Kingdom (U.K.) have agreed to 
waive U.K. commercial exploitation 
levies and U.S. nonrecurring cost 
recoupment charges on a reciprocal 
basis. For U.K. levies to be waived, the 
offeror or contractor shall identify the 
levies and the contracting officer shall 
request a waiver before award of the 
contract or subcontract under which 
the levies are charged.

225.873–2 Procedures. 

(a) The Government of the U.K. shall 
approve waiver of U.K. levies. When an 
offeror or contractor identifies a levy 
included in an offered or contract 
price, the contracting officer shall pro-
vide written notification to the De-
fense Security Cooperation Agency, 
ATTN: PSD-PMD, 1111 Jefferson Davis 
Highway, Arlington, VA 22202–4306, 
telephone (703) 601–3864. The Defense 
Security Cooperation Agency will re-
quest a waiver of the levy from the 
Government of the U.K. The notifica-
tion shall include— 

(1) Name of the U.K. firm; 
(2) Prime contract number; 
(3) Description of item for which 

waiver is being sought; 
(4) Quantity being acquired; and 
(5) Amount of levy. 
(b) Waiver may occur after contract 

award. If levies are waived before con-
tract award, evaluate the offer without 
the levy. If levies are identified but not 
waived before contract award, evaluate 
the offer inclusive of the levies.

Subpart 225.9—Customs and 
Duties

SOURCE: 68 FR 15626, Mar. 31, 2003, unless 
otherwise noted.

225.901 Policy. 

Unless the supplies are entitled to 
duty-free treatment under a special 
category in the Harmonized Tariff 
Schedule of the United States (e.g., the 
Caribbean Basin Economic Recovery 
Act or NAFTA), or unless the supplies 
already have entered into the customs 
territory of the United States and the 
contractor already has paid the duty, 
DoD will issue duty-free entry certifi-
cates for— 

(1) Qualifying country supplies (end 
products and components); 

(2) Eligible products (end products 
but not components) under contracts 
subject to the Trade Agreements Act 
or NAFTA; and 

(3) Other foreign supplies for which 
the contractor estimates that duty will 
exceed $200 per shipment into the cus-
toms territory of the United States.

225.902 Procedures. 

(1) Formal entry and release. 
(i) The administrative contracting 

officer shall— 
(A) Ensure that contractors are 

aware of and understand any Duty-
Free Entry clause requirements. Con-
tractors should understand that failure 
by them or their subcontractors to pro-
vide the data required by the clause 
will result in treatment of the ship-
ment as without benefit of free entry 
under Section XXII, Chapter 98, Sub-
chapter VIII, Item 9808.00.30 of the Har-
monized Tariff Schedule of the United 
States. 

(B) Upon receipt of the required no-
tice of purchase of foreign supplies 
from the contractor or any tier subcon-
tractor— 

(1) Verify the duty-free entitlement 
of supplies entering under the contract; 
and 

(2) Review the prime contract to en-
sure that performance of the contract 
requires the foreign supplies (quantity 
and price) identified in the notice. 
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(C) Within 20 days after receiving the 
notification of purchase of foreign sup-
plies, forward the following informa-
tion in the format indicated to the 
Commander, DCMA New York, ATTN: 
Customs Team, DCMAE–GNTF, 207 
New York Avenue, Building 120, Staten 
Island, NY 10305–5013:

We have received a contractor notification 
of the purchase of foreign supplies. I have 
verified that foreign supplies are required for 
the performance of the contract.
Prime Contractor Name and Address: 
Prime Contractor CAGE Code: 
Prime Contract Number plus Delivery Order 

Number, if applicable: 
Total Dollar Value of the Prime Contract or 

Delivery Order: 
Expiration Date of the Prime Contract or 

Delivery Order: 
Foreign Supplier Name and Address: 
Number of Subcontract/Purchase Order for 

Foreign Supplies: 
Total Dollar Value of the Subcontract for 

Foreign Supplies: 
Expiration Date of the Subcontract for For-

eign Supplies: 
CAO Activity Address Number: 
ACO Name and Telephone Number: 
ACO Code: 
Signature: 
Title:

(D) If a contract modification results 
in a change to any data verifying duty-
free entitlement previously furnished, 
forward a revised notification includ-
ing the changed data to DCMA New 
York. 

(ii) The Customs Team, DCMAE–
GNTF, DCMA New York— 

(A) Is responsible for issuing duty-
free entry certificates for foreign sup-
plies purchased under a DoD contract 
or subcontract; and 

(B) Upon receipt of import docu-
mentation for incoming shipments 
from the contractor, its agent, or the 
U.S. Customs Service, will verify the 
duty-free entitlement and execute the 
duty-free entry certificate. 

(iii) Upon arrival of foreign supplies 
at ports of entry, the consignee, gen-
erally the contractor or its agent (im-
port broker) for shipments to other 
than a military installation, will file 
U.S. Customs Form 7501, 7501A, or 7506, 
with the District Director of Customs. 

(2) Immediate entry and release. Impor-
tations made in the name of a DoD 
military facility or shipped directly to 
a military facility are entitled to re-

lease under the immediate delivery 
procedure. 

(i) A DoD immediate delivery appli-
cation has been approved and is on file 
at Customs Headquarters. 

(ii) The application is for an indefi-
nite period and is good for all Customs 
districts, areas, and ports.

225.903 Exempted supplies. 

(b)(i) The term ‘‘supplies’’— 
(A) Includes— 
(1) Articles known as ‘‘stores,’’ such 

as food, medicines, and toiletries; and 
(2) All consumable articles necessary 

and appropriate for the propulsion, op-
eration, and maintenance of the vessel 
or aircraft, such as fuel, oil, gasoline, 
grease, paint, cleansing compounds, 
solvents, wiping rags, and polishes; and 

(B) Does not include portable articles 
necessary and appropriate for the navi-
gation, operation, or maintenance of 
the vessel or aircraft and for the com-
fort and safety of the persons on board, 
such as rope, bolts and nuts, bedding, 
china and cutlery, which are included 
in the term ‘‘equipment.’’ 

(ii) The duty-free certificate shall be 
printed, stamped, or typed on the face 
of, or attached to, Customs Form 7501. 
A duly designated officer or civilian of-
ficial of the appropriate department or 
agency shall execute the certificate in 
the following form:

(Date) llllllllllllllllllll

I certify that the acquisition of this mate-
rial constituted a purchase of supplies by the 
United States for vessels or aircraft operated 
by the United States, and is admissible free 
of duty pursuant to 19 U.S.C. 1309.

(Name) lllllllllllllllllll

(Title) llllllllllllllllllll

(Organization) llllllllllllllll

Subpart 225.10—Additional 
Foreign Acquisition Regulations

225.1070 Clause deviations in overseas 
contracts. 

See 201.403(2) for approval authority 
for clause deviations in overseas con-
tracts with governments of North At-
lantic Treaty Organization (NATO) 
countries or other allies or with United 
Nations or NATO organizations. 

[65 FR 19856, Apr. 13, 2000]
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Subpart 225.11—Solicitation 
Provisions and Contract Clauses

SOURCE: 68 FR 16526, Mar. 31, 2003, unless 
otherwise noted.

225.1100 Scope of subpart. 
This subpart prescribes the clauses 

that implement Subparts 225.1 through 
225.10. The clauses that implement 
Subparts 225.70 through 225.75 are pre-
scribed within those subparts.

225.1101 Acquisition of supplies. 
(1) Use the provision at 252.225–7000, 

Buy American Act—Balance of Pay-
ments Program Certificate, instead of 
the provision at FAR 52.225–2, Buy 
American Act Certificate. Use the pro-
vision in any solicitation that includes 
the clause at 252.225–7001, Buy Amer-
ican Act and Balance of Payments Pro-
gram. 

(2) Use the clause at 252.225–7001, Buy 
American Act and Balance of Pay-
ments Program, instead of the clause 
at FAR 52.225–1, Buy American Act—
Supplies, in solicitations and contracts 
unless- 

(i) All line items will be acquired 
from a particular source or sources 
under the authority of FAR 6.302–3; 

(ii) All line items must be domestic 
or qualifying country end products in 
accordance with Subpart 225.70. (How-
ever, the clause may still be required if 
Subpart 225.70 requires manufacture of 
the end product in the United States or 
in the United States or Canada, with-
out a corresponding requirement for 
use of domestic components); 

(iii) An exception to the Buy Amer-
ican Act or Balance of Payments Pro-
gram applies; or 

(iv) One or both of the following 
clauses will apply to all line items in 
the contract: 

(A) 252.225–7021, Trade Agreements. 
(B) 252.225–7036, Buy American Act—

North American Free Trade Agreement 
Implementation Act—Balance of Pay-
ments Program. 

(3) Use the clause at 252.225–7002, 
Qualifying Country Sources as Sub-
contractors, in solicitations and con-
tracts that include one of the following 
clauses: 

(i) 252.225–7001, Buy American Act 
and Balance of Payments Program. 

(ii) 252.225–7021, Trade Agreements. 
(iii) 252.225–7036, Buy American Act—

North American Free Trade Agreement 
Implementation Act—Balance of Pay-
ments Program. 

(4) Use the clause at 252.225–7013, 
Duty-Free Entry, instead of the clause 
at FAR 52.225–8. Do not use the clause 
for acquisitions of supplies that will 
not enter the customs territory of the 
United States. 

(5) Use the provision at 252.225–7020, 
Trade Agreements Certificate, instead 
of the provision at FAR 52.225–6, Trade 
Agreements Certificate, in solicita-
tions that include the clause at 252.225–
7021, Trade Agreements. 

(6)(i) Use the clause at 252.225–7021, 
Trade Agreements, instead of the 
clause at FAR 52.225–5, Trade Agree-
ments, if the Trade Agreements Act ap-
plies. 

(ii) Do not use the clause if purchase 
from foreign sources is restricted, un-
less the contracting officer anticipates 
a waiver of the restriction. 

(iii) The acquisition of eligible and 
noneligible products under the same 
contract may result in the application 
of trade agreements to only some of 
the items acquired. In such case, indi-
cate in the Schedule those items cov-
ered by the Trade Agreements clause. 

(7) Use the provision at 252.225–7032, 
Waiver of United Kingdom Levies-Eval-
uation of Offers, in solicitations if a 
U.K. firm is expected to— 

(i) Submit an offer; or 
(ii) Receive a subcontract exceeding 

$1 million. 
(8) Use the clause at 252.225–7033, 

Waiver of United Kingdom Levies, in 
solicitations and contracts if a U.K. 
firm is expected to— 

(i) Submit an offer; or 
(ii) Receive a subcontract exceeding 

$1 million. 
(9) Use the provision at 252.225–7035, 

Buy American Act—North American 
Free Trade Agreement Implementation 
Act—Balance of Payments Program 
Certificate, instead of the provision at 
FAR 52.225–4, Buy American Act—
North American Free Trade Agree-
ment—Israeli Trade Act, in solicita-
tions that include the clause at 252.225–
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7036, Buy American Act—North Amer-
ican Free Trade Agreement Implemen-
tation Act—Balance of Payments Pro-
gram. Use the provision with its Alter-
nate I when the clause at 252.225–7036 is 
used with its Alternate I. 

(10)(i) Use the clause at 252.225–7036, 
Buy American Act—North American 
Free Trade Agreement Implementation 
Act—Balance of Payments Program, 
instead of the clause at FAR 52.225–3, 
Buy American Act—North American 
Free Trade Agreement—Israeli Trade 
Act, in solicitations and contracts for 
the items listed at 225.401–70, when the 
estimated value equals or exceeds 
$25,000, but is less than $169,000, and 
NAFTA applies to the acquisition. 

(A) Use the basic clause when the es-
timated value equals or exceeds $56,190. 

(B) Use the clause with its Alternate 
I when the estimated value equals or 
exceeds $25,000 but is less than $56,190. 

(ii) Do not use the clause if purchase 
from foreign sources is restricted (see 
225.401(a)(2)), unless the contracting of-
ficer anticipates a waiver of the re-
striction. 

(iii) The acquisition of eligible and 
noneligible products under the same 
contract may result in the application 
of the North American Free Trade 
Agreement Implementation Act to 
only some of the items acquired. In 
such case, indicate in the Schedule 
those items covered by the Buy Amer-
ican Act-North American Free Trade 
Agreement Implementation Act-Bal-
ance of Payments Program clause. 

[68 FR 15626, Mar. 31, 2003; 68 FR 25088, May 
9, 2003]

225.1103 Other provisions and clauses. 

(1) Unless the contracting officer 
knows that the prospective contractor 
is not a domestic concern, use the 
clause at 252.225–7005, Identification of 
Expenditures in the United States, in 
solicitations and contracts that— 

(i) Exceed the simplified acquisition 
threshold; and 

(ii) Are for the acquisition of— 
(A) Supplies for use outside the 

United States; 
(B) Construction to be performed out-

side the United States; or 
(C) Services to be performed pri-

marily outside the United States. 

(2) Unless an exception applies or a 
waiver has been granted in accordance 
with Subpart 225.6, use the provision at 
252.225–7031, Secondary Arab Boycott of 
Israel, in all solicitations. 

(3) Use the clause at 252.225–7041, Cor-
respondence in English, in solicitations 
and contracts when contract perform-
ance will be wholly or in part in a for-
eign country. 

(4) Use the provision at 252.225–7042, 
Authorization to Perform, in solicita-
tions when contract performance will 
be wholly or in part in a foreign coun-
try.

Subpart 225.70—Authorization 
Acts, Appropriations Acts, 
and Other Statutory Restric-
tions on Foreign Acquisition

225.7000 Scope of subpart. 

(a) This subpart contains restrictions 
on the acquisition of foreign products 
and services, imposed by DoD appro-
priations and authorization acts and 
other statutes. Refer to the acts to 
verify current applicability of the re-
strictions. 

(b) Nothing in this subpart affects 
the applicability of the Buy American 
Act or the Balance of Payments Pro-
gram. 

[56 FR 36367, July 31, 1991, as amended at 62 
FR 2856, Jan. 17, 1997; 68 FR 15627, Mar. 31, 
2003]

225.7001 Definitions. 

As used in this subpart— 
(a) Bearing components and miniature 

and instrument ball bearings are defined 
in the clause at 252.225–7016, Restric-
tion on Acquisition of Ball and Roller 
Bearings. 

(b) Component and end product are de-
fined in the clause at 252.225–7012, Pref-
erence for Certain Domestic Commod-
ities. 

(c) Hand or measuring tools means 
those tools listed in Federal supply 
classifications 51 and 52, respectively. 

(d) Specialty metals is defined in the 
clause at 252.225–7014, Preference for 
Domestic Specialty Metals. 

[61 FR 10899, Mar. 18, 1996, as amended at 61 
FR 50453, Sept. 26, 1996; 67 FR 20697, Apr. 26, 
2002]
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225.7002–1 Restrictions. 
The following restrictions implement 

10 U.S.C. 2533a. Except as provided in 
subsection 225.7002–2, do not acquire— 

(a) Any of the following items, either 
as end products or components, unless 
the items have been grown, reproc-
essed, reused, or produced in the 
United States: 

(1) Food. 
(2) Clothing. 
(3) Tents, tarpaulins, or covers. 
(4) Cotton and other natural fiber 

products. 
(5) Woven silk or woven silk blends. 
(6) Spun silk yarn for cartridge cloth. 
(7) Synthetic fabric or coated syn-

thetic fabric, including all textile fi-
bers and yarns that are for use in such 
fabrics. 

(8) Canvas products. 
(9) Wool (whether in the form of fiber 

or yarn or contained in fabrics, mate-
rials, or manufactured articles). 

(10) Any item of individual equip-
ment (Federal Supply Class 8465) manu-
factured from or containing any of the 
fibers, yarns, fabrics, or materials list-
ed in this paragraph (a). 

(b) Specialty metals, including stain-
less steel flatware, unless the metals 
were melted in steel manufacturing fa-
cilities located within the United 
States. 

(c) Hand or measuring tools, unless 
the tools were produced in the United 
States. 

[67 FR 20697, Apr. 26, 2002]

225.7002–2 Exceptions. 
Acquisitions in the following cat-

egories are not subject to the restric-
tions in 225.7002–1: 

(a) Acquisitions at or below the sim-
plified acquisition threshold. 

(b) Acquisitions of any of the items 
in 225.7002–1(a) or (b), if the Secretary 
concerned determines that items 
grown, reprocessed, reused, or produced 
in the United States cannot be ac-
quired as and when needed in a satis-
factory quality and sufficient quantity 
at U.S. market prices. 

(c) Acquisitions of items listed in 
FAR 25.104(a), unless the items are 
hand or measuring tools. 

(d) Acquisitions outside the United 
States in support of combat operations. 

(e) Acquisitions of perishable foods 
by activities located outside the United 
States for personnel of those activities. 

(f) Emergency acquisitions by activi-
ties located outside the United States 
for personnel of those activities. 

(g) Acquisitions by vessels in foreign 
waters. 

(h) Acquisitions of items specifically 
for commissary resale. 

(i) Acquisitions of end products inci-
dentally incorporating cotton, other 
natural fibers, or wool, for which the 
estimated value of the cotton, other 
natural fibers, or wool— 

(1) Is not more than 10 percent of the 
total price of the end product; and 

(2) Does not exceed the simplified ac-
quisition threshold. 

(j) Acquisitions of foods manufac-
tured or processed in the United 
States, regardless of where the foods 
(and any component if applicable) were 
grown or produced, except that, in ac-
cordance with Section 8136 of the DoD 
Appropriations Act for Fiscal Year 2003 
(Pub. L. 107–248), the following foods 
are subject to the restrictions in 
225.7002–1: Fish, shellfish, or seafood 
manufactured or processed in the 
United States; and fish, shellfish, or 
seafood contained in foods manufac-
tured or processed in the United 
States. 

(k) Purchases of specialty metals by 
subcontractors at any tier for pro-
grams other than— 

(1) Aircraft; 
(2) Missile and space systems; 
(3) Ships; 
(4) Tank-automotive; 
(5) Weapons; and 
(6) Ammunition. 
(l) Acquisitions of specialty metals 

and chemical warfare protective cloth-
ing when the acquisition furthers an 
agreement with a qualifying country 
(see 225.872). 

(m) Acquisitions of fibers and yarns 
that are for use in synthetic fabric or 
coated synthetic fabric (but not the 
purchase of the synthetic or coated 
synthetic fabric itself), if— 

(1) The fabric is to be used as a com-
ponent of an end product that is not a 
textile product. Examples of textile 
products, made in whole or in part of 
fabric, include— 
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(i) Draperies, floor coverings, fur-
nishings, and bedding (Federal Supply 
Group 72, Household and Commercial 
Furnishings and Appliances); 

(ii) Items made in whole or in part of 
fabric in Federal Supply Group 83, Tex-
tile/leather/furs/apparel/findings/tents/
flags, or Federal Supply Group 84, 
Clothing, Individual Equipment and In-
signia; 

(iii) Upholstered seats (whether for 
household, office, or other use); and 

(iv) Parachutes (Federal Supply Class 
1670); or 

(2) The fibers and yarns are para-
aramid fibers and yarns manufactured 
in— 

(i) The Netherlands; or 
(ii) Another qualifying country (see 

225.872) if the Under Secretary of De-
fense (Acquisition, Technology, and 
Logistics) makes a determination in 
accordance with Section 807 of Public 
Law 105–261 that— 

(A) Procuring articles that contain 
only para-aramid fibers and yarns man-
ufactured from suppliers within the 
United States would result in sole 
source contracts or subcontracts for 
the supply of such para-aramid fibers 
and yarns; 

(B) Such sole source contracts or sub-
contracts would not be in the best in-
terest of the Government or consistent 
with the objectives of the Competition 
in Contracting Act (10 U.S.C. 2304); and 

(C) The qualifying country permits 
U.S. firms that manufacture para-
aramid fibers and yarns to compete 
with foreign firms for the sale of para-
aramid fibers and yarns in that coun-
try. 

[67 FR 20697, Apr. 26, 2002, as amended at 68 
FR 7442, Feb. 14, 2003]

225.7002–3 Contract clauses. 
Unless an exception applies— 
(a) Use the clause at 252.225–7012, 

Preference for Certain Domestic Com-
modities, in solicitations and contracts 
exceeding the simplified acquisition 
threshold. 

(b)(1) Use the clause at 252.225–7014, 
Preference for Domestic Specialty Met-
als, in solicitations and contracts ex-
ceeding the simplified acquisition 
threshold that require delivery of an 
article containing specialty metals. 

(2) Use the clause with its Alternate 
I in solicitations and contracts exceed-
ing the simplified acquisition threshold 
requiring delivery, for one of the fol-
lowing major programs, of an article 
containing specialty metals: 

(i) Aircraft. 
(ii) Missile and space systems. 
(iii) Ships. 
(iv) Tank-automotive. 
(v) Weapons. 
(vi) Ammunition. 
(c) Use the clause at 252.225–7015, Re-

striction on Acquisition of Hand or 
Measuring Tools, in solicitations and 
contracts exceeding the simplified ac-
quisition threshold that require deliv-
ery of hand or measuring tools. 

[61 FR 50453, Sept. 26, 1996, as amended at 67 
FR 20698, Apr. 26, 2002; 68 FR 15627, Mar. 31, 
2003]

225.7003 Waiver of restrictions of 10 
U.S.C. 2534. 

(a) Where provided for elsewhere in 
this subpart, the restrictions on cer-
tain foreign purchases under 10 U.S.C. 
2534(a) may be waived as follows: 

(1)(i) The Under Secretary of Defense 
(Acquisition, Technology, and Logis-
tics), without power of delegation, may 
waive a restriction for a particular 
item for a particular foreign country 
upon determination that— 

(A) United States producers of the 
item would not be jeopardized by com-
petition from a foreign country, and 
that country does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates 
against defense items produced in that 
country; or 

(B) Application of the restriction 
would impede cooperative programs en-
tered into between DoD and a foreign 
country, or would impede the recip-
rocal procurement of defense items 
under a memorandum of understanding 
providing for reciprocal procurement of 
defense items under 225.872, and that 
country does not discriminate against 
defense items produced in the United 
States to a greater degree than the 
United States discriminates against de-
fense items produced in that country. 

(ii) A notice of the determination to 
exercise the waiver authority shall be 
published in the FEDERAL REGISTER 
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and submitted to the congressional de-
fense committees at least 15 days be-
fore the effective date of the waiver. 

(iii) The effective period of the waiv-
er shall not exceed 1 year. 

(iv) For contracts entered into prior 
to the effective date of a waiver, pro-
vided adequate consideration is re-
ceived to modify the contract, the 
waiver shall be applied as directed or 
authorized in the waiver to— 

(A) Subcontracts entered into on or 
after the effective date of the waiver; 
and 

(B) Options for the procurement of 
items that are exercised after the effec-
tive date of the waiver, if the option 
prices are adjusted for any reason 
other than the application of the waiv-
er. 

(2) The head of the contracting activ-
ity may waive a restriction on a case-
by-case basis upon execution of a deter-
mination and findings that any of the 
following applies: 

(i) The restriction would cause unrea-
sonable delays. 

(ii) Satisfactory quality items manu-
factured in the United States or Can-
ada are not available. 

(iii) Application of the restriction 
would result in the existence of only 
one source for the item in the United 
States or Canada. 

(iv) Application of the restriction is 
not in the national security interests 
of the United States. 

(v) Application of the restriction 
would adversely affect a U.S. company. 

(3) A restriction is waived when it 
would cause unreasonable costs. The 
cost of an item of U.S. or Canadian ori-
gin is unreasonable if it exceeds 150 
percent of the offered price, inclusive 
of duty, of items that are not of U.S. or 
Canadian origin. 

(b) In accordance with the provisions 
of paragraphs (a)(1)(i) through (iii) of 
this section, the Under Secretary of 
Defense (Acquisition, Technology, and 
Logistics) has waived the restrictions 
of 10 U.S.C. 2534(a) for certain items 
manufactured in the United Kingdom, 
including air circuit breakers for naval 
vessels, totally enclosed lifeboats, and 
ball and roller bearings (see 225.7006, 
225.7008, and 225.7009). This waiver ap-
plies to— 

(1) Procurements under solicitations 
issued on or after August 4, 1998; and 

(2) Subcontracts and options under 
contracts entered into prior to August 
4, 1998, under the conditions described 
in paragraph (a)(1)(iv) of this section. 

[68 FR 15627, Mar. 31, 2003]

225.7004 Restriction on acquisition of 
foreign buses.

225.7004–1 Restriction. 

In accordance with 10 U.S.C. 2534, do 
not acquire a multipassenger motor ve-
hicle (bus) unless it is manufactured in 
the United States or Canada. 

[68 FR 15627, Mar. 31, 2003]

225.7004–2 Applicability. 

Apply this restriction if the buses are 
purchased, leased, rented, or made 
available under contracts for transpor-
tation services. 

[68 FR 15627, Mar. 31, 2003]

225.7004–3 Exceptions. 

This restriction does not apply in 
any of the following circumstances: 

(a) Buses manufactured outside the 
United States and Canada are needed 
for temporary use because buses manu-
factured in the United States or Can-
ada are not available to satisfy require-
ments that cannot be postponed. Such 
use may not, however, exceed the lead 
time required for acquisition and deliv-
ery of buses manufactured in the 
United States or Canada. 

(b) The requirement for buses is tem-
porary in nature. For example, to meet 
a special, nonrecurring requirement or 
a sporadic and infrequent recurring re-
quirement, buses manufactured outside 
the United States and Canada may be 
used for temporary periods of time. 
Such use may not, however, exceed the 
period of time needed to meet the spe-
cial requirement. 

(c) Buses manufactured outside the 
United States and Canada are available 
at no cost to the U.S. Government. 

(d) The acquisition is for an amount 
at or below the simplified acquisition 
threshold. 

[68 FR 15627, Mar. 31, 2003]
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225.7004–4 Waiver. 
The waiver criteria at 225.7003(a) 

apply to this restriction. 

[68 FR 15627, Mar. 31, 2003]

225.7005 Restriction on certain chem-
ical weapons antidote.

225.7005–1 Restriction. 
In accordance with 10 U.S.C. 2534 and 

defense industrial mobilization re-
quirements (see Subpart 208.72), do not 
acquire chemical weapons antidote 
contained in automatic injectors, or 
the components for such injectors, un-
less the chemical weapons antidote or 
component is manufactured in the 
United States or Canada by a company 
that— 

(a) Is a producer under the industrial 
preparedness program at the time of 
contract award; 

(b) Has received all required regu-
latory approvals; and 

(c) Has the plant, equipment, and 
personnel to perform the contract in 
the United States or Canada at the 
time of contract award. 

[68 FR 15627, Mar. 31, 2003]

225.7005–2 Exception. 
This restriction does not apply if the 

acquisition is for an amount at or 
below the simplified acquisition 
threshold. 

[68 FR 15627, Mar. 31, 2003]

225.7005–3 Waiver. 
The waiver criteria at 225.7003(a) 

apply to this restriction. 

[68 FR 15627, Mar. 31, 2003]

225.7006 Restriction on air circuit 
breakers for naval vessels.

225.7006–1 Restriction. 
In accordance with 10 U.S.C. 2534, do 

not acquire air circuit breakers for 
naval vessels unless they are manufac-
tured in the United States or Canada. 

[68 FR 15627, Mar. 31, 2003]

225.7006–2 Exceptions. 
This restriction does not apply if the 

acquisition is— 
(a) For an amount at or below the 

simplified acquisition threshold; or 

(b) For spare or repair parts needed 
to support air circuit breakers manu-
factured outside the United States. 
Support includes the purchase of spare 
air circuit breakers when those from 
alternate sources are not interchange-
able. 

[68 FR 15627, Mar. 31, 2003]

225.7006–3 Waiver. 

(a) The waiver criteria at 225.7003(a) 
apply to this restriction. 

(b) The Under Secretary of Defense 
(Acquisition, Technology, and Logis-
tics) has waived the restriction for air 
circuit breakers manufactured in the 
United Kingdom. See 225.7003(b) for ap-
plicability. 

[68 FR 15627, Mar. 31, 2003]

225.7006–4 Solicitation provision and 
contract clause. 

(a) Use the provision at 252.225–7037, 
Evaluation of Offers for Air Circuit 
Breakers, in solicitations requiring air 
circuit breakers for naval vessels un-
less— 

(1) An exception applies; or 
(2) A waiver has been granted, other 

than the waiver for the United King-
dom, which has been incorporated into 
the provision. 

(b) Use the clause at 252.225–7038, Re-
striction on Acquisition of Air Circuit 
Breakers, in solicitations and con-
tracts requiring air circuit breakers for 
naval vessels unless— 

(1) An exception applies; or 
(2) A waiver has been granted, other 

than the waiver for the United King-
dom, which has been incorporated into 
the clause. 

[68 FR 15627, Mar. 31, 2003]

225.7007 Restrictions on anchor and 
mooring chain.

225.7007–1 Restrictions. 

(a) In accordance with Section 8041 of 
the Fiscal Year 1991 DoD Appropria-
tions Act (Public Law 101–511) and 
similar sections in subsequent DoD ap-
propriations acts, do not acquire weld-
ed shipboard anchor and mooring 
chain, four inches or less in diameter, 
unless— 
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(1) It is manufactured in the United 
States, including cutting, heat treat-
ing, quality control, testing, and weld-
ing (both forging and shot blasting 
process); and 

(2) The cost of the components manu-
factured in the United States exceeds 
50 percent of the total cost of compo-
nents. 

(b) 10 U.S.C. 2534 also restricts acqui-
sition of welded shipboard anchor and 
mooring chain, four inches or less in 
diameter, when used as a component of 
a naval vessel. However, the Appropria-
tions Act restriction described in para-
graph (a) of this subsection takes prec-
edence over the restriction of 10 U.S.C. 
2534. 

[68 FR 15627, Mar. 31, 2003]

225.7007–2 Waiver. 

(a) The Secretary of the department 
responsible for acquisition may waive 
the restriction in 225.7007–1(a), on a 
case-by-case basis, if— 

(1) Sufficient domestic suppliers are 
not available to meet DoD require-
ments on a timely basis; and 

(2) The acquisition is necessary to ac-
quire capability for national security 
purposes. 

(b) Document the waiver in a written 
determination and findings con-
taining— 

(1) The factors supporting the waiver; 
and 

(2) A certification that the acquisi-
tion must be made in order to acquire 
capability for national security pur-
poses. 

(c) Provide a copy of the determina-
tion and findings to the House and Sen-
ate Committees on Appropriations. 

[68 FR 15627, Mar. 31, 2003]

225.7007–3 Contract clause. 

Unless a waiver has been granted, use 
the clause at 252.225–7019, Restriction 
on Acquisition of Anchor and Mooring 
Chain, in solicitations and contracts 
requiring welded shipboard anchor or 
mooring chain four inches or less in di-
ameter. 

[68 FR 15627, Mar. 31, 2003]

225.7008 Restrictions on totally en-
closed lifeboat survival systems.

225.7008–1 Restrictions. 
(a) In accordance with Section 8124 of 

the Fiscal Year 1994 DoD Appropria-
tions Act (Pub. L. 103–139) and Section 
8093 of the Fiscal Year 1995 DoD Appro-
priations Act (Pub. L. 103–335), do not 
purchase a totally enclosed lifeboat 
survival system, which consists of the 
lifeboat and associated davits and 
winches, unless— 

(1) 50 percent or more of the compo-
nents are manufactured in the United 
States; and 

(2) 50 percent or more of the labor in 
the final manufacture and assembly of 
the entire system is performed in the 
United States. 

(b) In accordance with 10 U.S.C. 
2534(a), do not purchase a totally en-
closed lifeboat that is a component of a 
naval vessel unless it is manufactured 
in the United States or Canada. 

(1) 10 U.S.C. 2534(h) prohibits the use 
of a contract clause or certification to 
implement this restriction. 

(2) Implement this restriction 
through management and oversight 
techniques that achieve the objective 
of the restriction without imposing a 
significant management burden on the 
Government or the contractor. 

[68 FR 15627, Mar. 31, 2003]

225.7008–2 Exceptions. 
The restriction in 225.7008–1(b) does 

not apply if the acquisition is— 
(a) For an amount at or below the 

simplified acquisition threshold; or 
(b) For spare or repair parts needed 

to support totally enclosed lifeboats 
manufactured outside the United 
States. 

[68 FR 15627, Mar. 31, 2003]

225.7008–3 Waiver. 
(a) The waiver criteria at 225.7003(a) 

apply to the restriction of 225.7008–1(b). 
(b) The Under Secretary of Defense 

(Acquisition, Technology, and Logis-
tics) has waived the restriction of 
225.7008–1(b) for totally enclosed life-
boats manufactured in the United 
Kingdom. See 225.7003(b) for applica-
bility. 

[68 FR 15627, Mar. 31, 2003]
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225.7008–4 Contract clause. 

Use the clause at 252.225–7039, Re-
striction on Acquisition of Totally En-
closed Lifeboat Survival Systems, in 
solicitations and contracts that require 
delivery of totally enclosed lifeboat 
survival systems. 

[68 FR 15627, Mar. 31, 2003]

225.7009 Restrictions on ball and roll-
er bearings.

225.7009–1 Restrictions. 

(a) In accordance with 10 U.S.C. 2534, 
through fiscal year 2005, do not acquire 
ball and roller bearings or bearing 
components unless they are manufac-
tured in the United States or Canada. 

(b) In accordance with Section 8099 of 
the Fiscal Year 1996 DoD Appropria-
tions Act (Pub. L. 104–61) and similar 
sections in subsequent DoD appropria-
tions acts, do not acquire ball and roll-
er bearings unless the bearings and 
bearing components are manufactured 
in the United States or Canada. 

[68 FR 15627, Mar. 31, 2003]

225.7009–2 Exceptions. 

(a) The restriction in 225.7009–1(a) 
does not apply to— 

(1) Acquisitions using simplified ac-
quisition procedures, unless ball or 
roller bearings or bearing components 
are the end items being purchased; 

(2) Commercial items incorporating 
ball or roller bearings; 

(3) Miniature and instrument ball 
bearings needed to meet urgent mili-
tary requirements; 

(4) Items acquired overseas for use 
overseas; or 

(5) Ball and roller bearings or bearing 
components, or items containing bear-
ings, for use in a cooperative or co-pro-
duction project under an international 
agreement. This exception does not 
apply to miniature and instrument ball 
bearings. 

(b) The restriction in 225.7009–1(b) 
does not apply to contracts or sub-
contracts for the acquisition of com-
mercial items, except for commercial 
ball and roller bearings acquired as end 
items. 

[68 FR 15627, Mar. 31, 2003]

225.7009–3 Waiver. 

(a)(1) The waiver criteria at 
225.7003(a)(1) apply to the restriction of 
225.7009–1(a). 

(2) The Under Secretary of Defense 
(Acquisition, Technology, and Logis-
tics) has waived the restriction of 
225.7009–1(a) for ball and roller bearings 
manufactured in the United Kingdom. 
See 225.7003(b) for applicability. 

(b) The head of the contracting activ-
ity may waive the restriction in 
225.7009–1(a)— 

(1) Upon execution of a determina-
tion and findings that— 

(i) No domestic (U.S. or Canadian) 
bearing manufacturer meets the re-
quirement; 

(ii) It is not in the best interests of 
the United States to qualify a domestic 
bearing to replace a qualified non-
domestic bearing. 

(A) This determination shall be based 
on a finding that the qualification of a 
domestically manufactured bearing 
would cause unreasonable costs or 
delay. 

(B) A finding that a cost is unreason-
able should take into consideration 
DoD policy to assist the domestic in-
dustrial mobilization base. 

(C) Contracts should be awarded to 
domestic bearing manufacturers to in-
crease their capability to reinvest and 
become more competitive; 

(iii) Application of the restriction 
would result in the existence of only 
one source for the item in the United 
States or Canada; 

(iv) Application of the restriction is 
not in the national security interests 
of the United States; or 

(v) Application of the restriction 
would adversely affect a U.S. company. 

(2) If the acquisition is for an amount 
less than the simplified acquisition 
threshold and simplified acquisition 
procedures are being used. 

(3) For multiyear contracts or con-
tracts exceeding 12 months, except 
those for miniature and instrument 
ball bearings, if— 

(i) The head of the contracting activ-
ity executes a determination and find-
ings in accordance with paragraph 
(b)(1) of this subsection; 

(ii) The contractor submits a written 
plan for transitioning from the use of 
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nondomestic to domestically manufac-
tured bearings; 

(iii) The contractor’s written plan— 
(A) States whether a domestically 

manufactured bearing can be qualified, 
at a reasonable cost, for use during the 
course of the contract period; 

(B) Identifies any bearings that are 
not domestically manufactured, their 
application, and source of supply; and 

(C) Describes, including cost and 
timetable, the transition to a domesti-
cally manufactured bearing (the time-
table for the transition should nor-
mally take no longer than 24 months 
from the date the waiver is granted); 
and 

(iv) The contracting officer accepts 
the contractor’s plan and incorporates 
it into the contract. 

(4) For miniature and instrument 
ball bearings, only if the contractor 
agrees to acquire a like quantity and 
type of domestic manufacture for non-
governmental use. 

(c) The Secretary of the department 
responsible for acquisition may waive 
the restriction in 225.7009–1(b), on a 
case-by-case basis, by certifying to the 
House and Senate Committees on Ap-
propriations that— 

(1) Adequate domestic supplies are 
not available to meet DoD require-
ments on a timely basis; and 

(2) The acquisition must be made in 
order to acquire capability for national 
security purposes. 

[68 FR 15627, Mar. 31, 2003]

225.7009–4 Contract clause. 

(a) Use the clause at 252.225–7016, Re-
striction on Acquisition of Ball and 
Roller Bearings, in solicitations and 
contracts, unless— 

(1) The items being acquired do not 
contain ball and roller bearings; or 

(2) An exception applies or a waiver 
has been granted, other than the waiv-
er for the United Kingdom, which has 
been incorporated into the clause. 

(b) Use the clause with its Alternate 
I in solicitations and contracts that 
use simplified acquisition procedures. 

[68 FR 15627, Mar. 31, 2003]

225.7010 Restriction on vessel propel-
lers.

225.7010–1 Restriction. 

In accordance with Section 8064 of 
the Fiscal Year 2001 DoD Appropria-
tions Act (Public Law 106–259), do not 
use fiscal year 2000 or 2001 funds to ac-
quire vessel propellers other than those 
produced by a domestic source and of 
domestic origin, i.e., vessel propellers— 

(a) Manufactured in the United 
States or Canada; and 

(b) For which all component castings 
were poured and finished in the United 
States or Canada. 

[68 FR 15627, Mar. 31, 2003]

225.7010–2 Exceptions. 

This restriction does not apply to 
contracts or subcontracts for acquisi-
tion of commercial items. 

[68 FR 15627, Mar. 31, 2003]

225.7010–3 Waiver. 

The Secretary of the department re-
sponsible for acquisition may waive 
this restriction on a case-by-case basis, 
by certifying to the House and Senate 
Committees on Appropriations that— 

(a) Adequate domestic supplies are 
not available to meet DoD require-
ments on a timely basis; and 

(b) The acquisition must be made in 
order to acquire capability for national 
security purposes. 

[68 FR 15627, Mar. 31, 2003]

225.7010–4 Contract clause. 

Use the clause at 252.225–7023, Re-
striction on Acquisition of Vessel Pro-
pellers, in solicitations and contracts 
that use fiscal year 2000 or 2001 funds 
for the acquisition of vessels or vessel 
propellers, unless— 

(a) An exception applies or a waiver 
has been granted; or 

(b) The vessels being acquired do not 
contain vessel propellers. 

[68 FR 15627, Mar. 31, 2003]
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225.7011 Restriction on carbon, alloy, 
and armor steel plate.

225.7011–1 Restriction. 

In accordance with Section 8111 of 
the Fiscal Year 1992 DoD Appropria-
tions Act (Public Law 102–172) and 
similar sections in subsequent DoD ap-
propriations acts, do not acquire any of 
the following types of carbon, alloy, or 
armor steel plate unless it is melted 
and rolled in the United States or Can-
ada: 

(a) Carbon, alloy, or armor steel 
plate in Federal Supply Class 9515. 

(b) Carbon, alloy, or armor steel 
plate described by specifications of the 
American Society for Testing Mate-
rials or the American Iron and Steel 
Institute. 

[68 FR 15627, Mar. 31, 2003]

225.7011–2 Waiver. 

The Secretary of the department re-
sponsible for acquisition may waive 
this restriction, on a case-by-case 
basis, by certifying to the House and 
Senate Committees on Appropriations 
that— 

(a) Adequate U.S. or Canadian sup-
plies are not available to meet DoD re-
quirements on a timely basis; and 

(b) The acquisition must be made in 
order to acquire capability for national 
security purposes. 

[68 FR 15627, Mar. 31, 2003]

225.7011–3 Contract clause. 

Unless a waiver has been granted, use 
the clause at 252.225–7030, Restriction 
on Acquisition of Carbon, Alloy, and 
Armor Steel Plate, in solicitations and 
contracts that’ 

(a) Require the delivery to the Gov-
ernment of carbon, alloy, or armor 
steel plate that will be used in a facil-
ity owned by the Government or under 
the control of DoD; or 

(b) Require contractors operating in 
a Government-owned facility or a facil-
ity under the control of DoD to pur-
chase carbon, alloy, or armor steel 
plate. 

[68 FR 15627, Mar. 31, 2003]

225.7012 Restriction on supercom-
puters.

225.7012–1 Restriction. 

In accordance with Section 8112 of 
Public Law 100–202, and similar sec-
tions in subsequent DoD appropriations 
acts, do not purchase a supercomputer 
unless it is manufactured in the United 
States. 

[68 FR 15627, Mar. 31, 2003]

225.7012–2 Waiver. 

The Secretary of Defense may waive 
this restriction, on a case-by-case 
basis, after certifying to the Armed 
Services and Appropriations Commit-
tees of Congress that— 

(a) Adequate U.S. supplies are not 
available to meet requirements on a 
timely basis; and 

(b) The acquisition must be made in 
order to acquire capability for national 
security purposes. 

[68 FR 15627, Mar. 31, 2003]

225.7012–3 Contract clause. 

Unless a waiver has been granted, use 
the clause at 252.225–7011, Restriction 
on Acquisition of Supercomputers, in 
solicitations and contracts for the ac-
quisition of supercomputers. 

[68 FR 15627, Mar. 31, 2003]

225.7013 Restrictions on construction 
or repair of vessels in foreign ship-
yards. 

In accordance with 10 U.S.C. 7309— 
(a) Do not award a contract to con-

struct in a foreign shipyard— 
(1) A vessel for any of the armed 

forces; or 
(2) A major component of the hull or 

superstructure of a vessel for any of 
the armed forces; and 

(b) Do not overhaul, repair, or main-
tain in a foreign shipyard, a naval ves-
sel (or any other vessel under the juris-
diction of the Secretary of the Navy) 
homeported in the United States. This 
restriction does not apply to voyage re-
pairs. 

[68 FR 15627, Mar. 31, 2003]
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225.7014 Restriction on overseas mili-
tary construction. 

For restriction on award of military 
construction contracts to be performed 
in the United States territories and 
possessions in the Pacific and on Kwaj-
alein Atoll, or in countries bordering 
the Arabian Gulf, see 236.274(a). 

[68 FR 15627, Mar. 31, 2003]

225.7015 Restriction on overseas ar-
chitect-engineer services. 

For restriction on award of architect-
engineer contracts to be performed in 
Japan, in any North Atlantic Treaty 
Organization member country, or in 
countries bordering the Arabian Gulf, 
see 236.602–70. 

[68 FR 15627, Mar. 31, 2003]

225.7016 Restriction on research and 
development. 

(a) In accordance with Public Law 92–
570, do not use DoD appropriations to 
make an award to any foreign corpora-
tion, organization, person, or entity, 
for research and development in con-
nection with any weapon system or 
other military equipment, if there is a 
U.S. corporation, organization, person, 
or entity— 

(1) Equally competent; and 
(2) Willing to perform at a lower cost. 
(b) This restriction does not affect 

the requirements of FAR Part 35 for se-
lection of research and development 
contractors. However, when a U.S. 
source and a foreign source are equally 
competent, award to the source that 
will provide the services at the lower 
cost. 

[68 FR 15627, Mar. 31, 2003]

225.7017 Restriction on Ballistic Mis-
sile Defense research, development, 
test, and evaluation. 

[68 FR 15627, Mar. 31, 2003]

225.7017–1 Definitions. 
Competent, foreign firm, and U.S. firm 

are defined in the provision at 252.225–
7018, Notice of Prohibition of Certain 
Contracts with Foreign Entities for the 
Conduct of Ballistic Missile Defense 
Research, Development, Test, and 
Evaluation. 

[68 FR 15627, Mar. 31, 2003]

225.7017–2 Restriction. 
In accordance with Section 222 of the 

DoD Authorization Act for Fiscal 
Years 1988 and 1989 (Pub. L. 100–180), do 
not use any funds appropriated to or 
for the use of DoD to enter into or 
carry out a contract with a foreign 
government or firm, including any con-
tract awarded as a result of a broad 
agency announcement, if the contract 
provides for the conduct of research, 
development, test, and evaluation 
(RDT&E) in connection with the Bal-
listic Missile Defense Program. 

[68 FR 15627, Mar. 31, 2003]

225.7017–3 Exceptions. 
This restriction does not apply— 
(a) To contracts awarded to a foreign 

government or firm if the contracting 
officer determines that— 

(1) The contract will be performed 
within the United States; 

(2) The contract is exclusively for 
RDT&E in connection with antitactical 
ballistic missile systems; or 

(3) The foreign government or firm 
agrees to share a substantial portion of 
the total contract cost. Consider the 
foreign share as substantial if it is eq-
uitable with respect to the relative 
benefits that the United States and the 
foreign parties will derive from the 
contract. For example, if the contract 
is more beneficial to the foreign party, 
its share of the cost should be cor-
respondingly higher; or 

(b) If the head of the contracting ac-
tivity certifies in writing, before con-
tract award, that a U.S. firm cannot 
competently perform a contract for 
RDT&E at a price equal to or less than 
the price at which a foreign govern-
ment or firm would perform the 
RDT&E. The contracting officer or 
source selection authority, as applica-
ble, shall make a determination that 
will be the basis for the certification. 

(1) The determination shall— 
(i) Describe the contract effort; 
(ii) State the number of proposals so-

licited and received from both U.S. and 
foreign firms; 

(iii) Identify the proposed awardee 
and the amount of the contract; 

(iv) State that selection of the con-
tractor was based on the evaluation 
factors contained in the solicitation, or 
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the criteria contained in the broad 
agency announcement; and 

(v) State that a U.S. firm cannot 
competently perform the effort at a 
price equal to, or less than, the price at 
which the foreign awardee would per-
form it. 

(2) When either a broad agency an-
nouncement or program research and 
development announcement is used, or 
when the determination is otherwise 
not based on direct competition be-
tween foreign and domestic proposals, 
the determination shall not be merely 
conclusory. 

(i) The determination shall specifi-
cally explain its basis, include a de-
scription of the method used to deter-
mine the competency of U.S. firms, and 
describe the cost or price analysis per-
formed. 

(ii) Alternately, the determination 
may contain— 

(A) A finding, including the basis for 
such finding, that the proposal was 
submitted solely in response to the 
terms of a broad agency announce-
ment, program research and develop-
ment announcement, or other solicita-
tion document without any technical 
guidance from the program office; and 

(B) A finding, including the basis for 
such finding, that disclosure of the in-
formation in the proposal for the pur-
pose of conducting a competitive ac-
quisition is prohibited. 

(3) Within 30 days after contract 
award, forward a copy of the certifi-
cation and supporting documentation 
to the Missile Defense Agency, Attn: 
MDA/DRI, 7100 Defense Pentagon, 
Washington, DC 20301–7100. 

[68 FR 15627, Mar. 31, 2003]

225.7017–4 Solicitation provision. 

Unless foreign participation is other-
wise excluded, use the provision at 
252.225–7018, Notice of Prohibition of 
Certain Contracts With Foreign Enti-
ties for the Conduct of Ballistic Missile 
Defense Research, Development, Test, 
and Evaluation, in competitively nego-
tiated solicitations for RDT&E in con-
nection with the Ballistic Missile De-
fense Program. 

[68 FR 15627, Mar. 31, 2003]

Subpart 225.71—Other Restrictions 
on Foreign Acquisition

SOURCE: 68 FR 15631, Mar. 31, 2003, unless 
otherwise noted.

225.7100 Scope of subpart. 

This subpart contains foreign prod-
uct restrictions that are based on poli-
cies designed to protect the defense in-
dustrial base.

225.7101 Definitions. 

Domestic manufacture is defined in the 
clause at 252.225–7025, Restriction on 
Acquisition of Forgings.

225.7102 Forgings.

225.7102–1 Policy. 

When acquiring the following forging 
items, whether as end items or compo-
nents, acquire items that are of domes-
tic manufacture to the maximum ex-
tent practicable:

Items Categories 

Ship propulsion shafts ........... Excludes service and landing 
craft shafts. 

Periscope tubes ..................... All. 
Ring forgings for bull gears ... All greater than 120 inches in 

diameter. 

225.7102–2 Exceptions. 

The policy in 225.7102–1 does not 
apply to acquisitions— 

(a) Using simplified acquisition pro-
cedures, unless the restricted item is 
the end item being purchased; 

(b) Overseas for overseas use; or 
(c) When the quantity acquired ex-

ceeds the amount needed to maintain 
the U.S. defense mobilization base 
(provided the excess quantity is an eco-
nomical purchase quantity). The re-
quirement for domestic manufacture 
does not apply to the quantity above 
that required to maintain the base, in 
which case, qualifying country sources 
may compete.

225.7102–3 Waiver. 

Upon request from a contractor, the 
contracting officer may waive the re-
quirement for domestic manufacture of 
the items listed in 225.7102–1.
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225.7102–4 Contract clause. 

Use the clause at 252.225–7025, Re-
striction on Acquisition of Forgings, in 
solicitations and contracts, unless— 

(a) The supplies being acquired do 
not contain any of the items listed in 
225.7102–1; or 

(b) An exception in 225.7102–2 applies. 
If an exception applies to only a por-
tion of the acquisition, specify the ex-
cepted portion in the solicitation and 
contract.

225.7103 Polyacrylonitrile (PAN) car-
bon fiber.

225.7103–1 Policy. 

DoD has imposed restrictions on the 
acquisition of PAN carbon fiber from 
foreign sources. DoD is phasing out the 
restrictions over the 5-year period end-
ing May 31, 2005. Contractors with con-
tracts that contain the clause at 
252.225–7022 shall use U.S. or Canadian 
manufacturers or producers for all 
PAN carbon fiber requirements.

225.7103–2 Waivers. 

With the approval of the chief of the 
contracting office, the contracting offi-
cer may waive, in whole or in part, the 
requirement of the clause at 252.225–
7022. For example, a waiver may be jus-
tified if a qualified U.S. or Canadian 
source cannot meet scheduling require-
ments.

225.7103–3 Contract clause. 

Use the clause at 252.225–7022, Re-
striction on Acquisition of 
Polyacrylonitrile (PAN) Carbon Fiber, 
in solicitations and contracts for major 
systems as follows: 

(a) In solicitations and contracts 
issued on or before May 31, 2003, if— 

(1) The system is not yet in produc-
tion (milestone C as defined in DoDI 
5000.2, Operation of the Defense Acqui-
sition System); or 

(2) The clause was used in prior pro-
gram contracts. 

(b) In solicitations and contracts 
issued during the period beginning 
June 1, 2003, and ending May 31, 2005, if 
the system is not yet in development 
and demonstration (milestone B as de-
fined in DoDI 5000.2).

Subpart 225.72—Reporting Con-
tract Performance Outside the 
United States

SOURCE: 58 FR 28469, May 13, 1993, unless 
otherwise noted.

225.7200 Scope of subpart. 

This subpart— 
(a) Prescribes procedures for con-

tractor reporting and DoD monitoring 
of the volume, type, and nature of con-
tract performance outside the United 
States; and 

(b) Implements 10 U.S.C. 2410g, which 
requires offerors and contractors to no-
tify DoD of any intention to perform a 
DoD contract outside the United 
States and Canada when the contract 
could be performed inside the United 
States or Canada. 

[68 FR 15632, Mar. 31, 2003]

225.7201 Exception. 

This subpart does not apply to con-
tracts for commercial items, construc-
tion, ores, natural gas, utilities, petro-
leum products and crudes, timber 
(logs), or subsistence. 

[60 FR 61597, Nov. 30, 1995]

225.7202 Distribution of reports. 

Forward a copy of reports submitted 
in accordance with the clause at 
252.225–7004, Reporting of Contract Per-
formance Outside the United States, to 
the Deputy Director of Defense Pro-
curement and Acquisition Policy (Pro-
gram Acquisition and International 
Contracting), 
OUSD(AT&L)DPAP(PAIC), Wash-
ington, DC 20301–3060. This is necessary 
to satisfy the requirement of 10 U.S.C. 
2410g that the notifications (or copies) 
be maintained in compiled form for 5 
years after the date of submission. 

[68 FR 15632, Mar. 31, 2003]

225.7203 Solicitation provision and 
contract clause. 

Except for acquisitions described in 
225.7201— 

(a) Use the provision at 252.225–7003, 
Report of Intended Performance Out-
side the United States, in solicitations 
with a value exceeding $500,000; and 
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(b) Use the clause at 252.225–7004, Re-
porting of Contract Performance Out-
side the United States, in solicitations 
and contracts with a value exceeding 
$500,000. 

[68 FR 15632, Mar. 31, 2003]

Subpart 225.73—Acquisitions for 
Foreign Military Sales

225.7300 Scope of subpart. 

(a) This subpart contains policies and 
procedures for acquisitions for foreign 
military sales (FMS) under the Arms 
Export Control Act (22 U.S.C. Chapter 
39). Section 22 of the Arms Export Con-
trol Act (22 U.S.C. 2762) authorizes DoD 
to enter into contracts for resale to 
foreign countries or international orga-
nizations. 

(b) This subpart does not apply to— 
(1) FMS made from inventories or 

stocks; 
(2) Acquisitions for replenishment of 

inventories or stocks; or 
(3) Acquisitions made under DoD co-

operative logistic supply support ar-
rangements. 

[63 FR 43889, Aug. 17, 1998]

225.7301 General. 

(a) The U.S. Government sells de-
fense articles and services to foreign 
governments or international organiza-
tions through FMS agreements. The 
agreement is documented in a Letter of 
Offer and Acceptance (LOA) (see DoD 
5105.38–M, Security Assistance Manage-
ment Manual). The LOA— 

(1) Lists the items and services, esti-
mated costs, and terms and conditions 
of the sale; 

(2) Is presented to the foreign cus-
tomer; and 

(3) Provides for signature of the for-
eign customer to indicate acceptance. 

(b) Conduct FMS acquisitions under 
the same acquisition and contract 
management procedures used for other 
defense acquisitions. 

(c) Separately identify known FMS 
requirements and the FMS customer in 
solicitations. 

(d) Clearly identify contracts for 
known FMS requirements by marking 
‘‘FMS requirement’’ on the face of the 

contract along with the FMS customer 
and the case identifier code. 

[56 FR 36367, July 31, 1991, as amended at 63 
FR 43889, Aug. 17, 1998; 68 FR 15632, Mar. 31, 
2003]

225.7302 Procedures. 
For FMS programs that will require 

an acquisition, the contracting officer 
will assist the departmental/agency ac-
tivity responsible for preparing the 
LOA by— 

(a) Working with prospective con-
tractors to— 

(1) Identify, in advance of the LOA, 
any unusual provisions or deviations; 

(2) Advise the contractor if the de-
partmental/agency activity expands, 
modifies, or does not accept any re-
quirements proposed by the contractor; 

(3) Identify any logistics support nec-
essary to perform the contract; and 

(4) For noncompetitive acquisitions 
over $10,000, ask the prospective con-
tractor for information on price, deliv-
ery, and other relevant factors. The re-
quest for information shall identify the 
fact that the information is for a po-
tential foreign military sale and shall 
identify the foreign customer; and 

(b) Working with the departmental/
agency activity responsible for pre-
paring the LOA to— 

(1) Assist, as necessary, in prepara-
tion of the LOA; 

(2) Identify and explain all unusual 
contractual requirements or requests 
for deviations; and 

(3) Assist in preparing the price and 
availability data. 

[56 FR 36367, July 31, 1991, as amended at 62 
FR 2617, Jan. 17, 1997; 63 FR 43889, Aug. 17, 
1998; 68 FR 15632, Mar. 31, 2003]

225.7303 Pricing acquisitions for FMS. 
(a) Price FMS contracts using the 

same principles used in pricing other 
defense contracts. However, applica-
tion of the pricing principles in FAR 
parts 15 and 31 to an FMS contract may 
result in prices that differ from other 
defense contract prices for the same 
item due to the considerations in this 
section. 

(b) If the foreign government has 
conducted a competition resulting in 
adequate price competition (see FAR 
15.403–1(b)(1)), the contracting officer 
shall not require the submission of cost 
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or pricing data. The contracting officer 
should consult with the foreign govern-
ment through security assistance per-
sonnel to determine if adequate price 
competition has occurred. 

[64 FR 49683, Sept. 14, 1999, as amended at 68 
FR 15632, Mar. 31, 2003]

225.7303–1 Contractor sales to other 
foreign customers. 

If the contractor has made sales of 
the item required for the foreign mili-
tary sale to foreign customers under 
comparable conditions, including quan-
tity and delivery, price the FMS con-
tract in accordance with FAR part 15.

225.7303–2 Cost of doing business with 
a foreign government or an inter-
national organization. 

(a) In pricing FMS contracts where 
non-U.S. Government prices as de-
scribed in 225.7303–1 do not exist, except 
as provided in 225.7303–5, recognize the 
reasonable and allocable costs of doing 
business with a foreign government or 
international organization, even 
though such costs might not be recog-
nized in the same amounts in pricing 
other defense contracts. Examples of 
such costs include, but are not limited 
to, the following: 

(1) Selling expenses (not otherwise 
limited by FAR Part 31), such as— 

(i) Maintaining international sales 
and service organizations; 

(ii) Sales commissions and fees in ac-
cordance with FAR Subpart 3.4; 

(iii) Sales promotions, demonstra-
tions, and related travel for sales to 
foreign governments. Section 126.8 of 
the International Traffic in Arms Reg-
ulations (22 CFR 126.8) may require 
Government approval for these costs to 
be allowable, in which case the appro-
priate Government approval shall be 
obtained; and 

(iv) Configuration studies and related 
technical services undertaken as a di-
rect selling effort to a foreign country. 

(2) Product support and post-delivery 
service expenses, such as— 

(i) Operations or maintenance train-
ing, training or tactics films, manuals, 
or other related data; and 

(ii) Technical field services provided 
in a foreign country related to accident 

investigations, weapon system prob-
lems, or operations/tactics enhance-
ment, and related travel to foreign 
countries. 

(3) Offset costs. 
(i) A U.S. defense contractor may re-

cover all costs incurred for offset 
agreements with a foreign government 
or international organization if the 
LOA is financed wholly with customer 
cash or repayable foreign military fi-
nance credits. 

(ii) The U.S. Government assumes no 
obligation to satisfy or administer the 
offset requirement or to bear any of 
the associated costs. 

(4) Costs that are the subject of ad-
vance agreement under the appropriate 
provisions of FAR part 31; or where the 
advance understanding places a limit 
on the amounts of cost that will be rec-
ognized as allowable in defense con-
tract pricing, and the agreement con-
templated that it will apply only to 
DoD contracts for the U.S. Govern-
ment’s own requirement (as distin-
guished from contracts for FMS). 

(b) Costs not allowable under FAR 
part 31 are not allowable in pricing 
FMS contracts, except as noted in 
paragraph (c) of this subsection. 

(c) The limitations for major con-
tractors on independent research and 
development and bid and proposal 
(IR&D/B&P) costs for projects that are 
of potential interest to DoD, in 231.205–
18(c)(iii), do not apply to FMS con-
tracts, except as provided in 225.7303–5. 
The allowability of IR&D/B&P costs on 
contracts for FMS not wholly paid for 
from funds made available on a non-
repayable basis is limited to the con-
tract’s allocable share of the contrac-
tor’s total IR&D/B&P expenditures. In 
pricing contracts for such FMS— 

(1) Use the best estimate of reason-
able costs in forward pricing; and 

(2) Use actual expenditures, to the 
extent that they are reasonable, in de-
termining final cost. 

(d) Under paragraph (e)(1)(A) of Sec-
tion 21 of the Arms Export Control Act 
(22 U.S.C. 2761), the United States must 
charge for administrative services to 
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recover the estimated cost of adminis-
tration of sales made under the Army 
Export Control Act. 

[56 FR 36367, July 31, 1991, as amended at 56 
FR 67216, Dec. 30, 1991; 57 FR 42631, Sept. 15, 
1992; 57 FR 53600, Nov. 12, 1992; 59 FR 50511, 
Oct. 4, 1994; 61 FR 7744, Feb. 29, 1996; 61 FR 
18987, Apr. 30, 1996; 63 FR 43889, Aug. 17, 1998; 
64 FR 8729, Feb. 23, 1999; 64 FR 49684, Sept. 14, 
1999; 68 FR 15632, Mar. 31, 2003]

225.7303–3 Government-to-government 
agreements. 

If a government-to-government 
agreement between the United States 
and a foreign government for the sale, 
coproduction, or cooperative logistic 
support of a specifically defined weap-
on system, major end item, or support 
item, contains language in conflict 
with the provisions of this section, the 
language of the government-to-govern-
ment agreement prevails.

225.7303–4 Contingent fees. 
(a) Except as provided in paragraph 

(b) of this subsection, contingent fees 
are generally allowable under DoD con-
tracts, provided— 

(1) The fees are paid to a bona fide 
employee or a bona fide established 
commercial or selling agency main-
tained by the prospective contractor 
for the purpose of securing business 
(see FAR Part 31 and FAR Subpart 3.4); 
and 

(2) The contracting officer deter-
mines that the fees are fair and reason-
able. 

(b)(1) Under DoD 5105.38–M, LOAs for 
requirements for the governments of 
Australia, Taiwan, Egypt, Greece, 
Israel, Japan, Jordan, Republic of 
Korea, Kuwait, Pakistan, Philippines, 
Saudi Arabia, Turkey, Thailand, or 
Venezuela (Air Force) shall provide 
that all U.S. Government contracts re-
sulting from the LOAs prohibit the re-
imbursement of contingent fees as an 
allowable cost under the contract, un-
less the contractor identifies the pay-
ments and the foreign customer ap-
proves the payments in writing before 
contract award (see 225.7308(a)). 

(2) For FMS to countries not listed in 
paragraph (b)(1) of this subsection, con-
tingent fees exceeding $50,000 per FMS 
case are unallowable under DoD con-
tracts, unless the contractor identifies 

the payment and the foreign customer 
approves the payment in writing before 
contract award. 

[68 FR 15633, Mar. 31, 2003]

225.7303–5 Aquisitions wholly paid for 
from nonrepayable funds. 

(a) In accordance with 22 U.S.C. 
2762(d), price FMS wholly paid for from 
funds made available on a nonrepay-
able basis on the same costing basis 
with regard to profit, overhead, IR&D/
B&P, and other costing elements as is 
applicable to acquisitions of like items 
purchased by DoD for its own use. 

(b) Direct costs associated with meet-
ing a foreign customer’s additional or 
unique requirements are allowable 
under such contracts. Indirect burden 
rates applicable to such direct costs 
are permitted at the same rates appli-
cable to acquisitions of like items pur-
chased by DoD for its own use. 

(c) A U.S. defense contractor may not 
recover costs incurred for offset agree-
ments with a foreign government or 
international organization if the LOA 
is financed with funds made available 
on a nonrepayable basis. 

[61 FR 18988, Apr. 30, 1996; 61 FR 49531, Sept. 
20, 1996, as amended at 63 FR 43890, Aug. 17, 
1998; 64 FR 49684, Sept. 14, 1999; 68 FR 15633, 
Mar. 31, 2003]

225.7304 FMS customer involvement. 

(a) FMS customers may request that 
a defense article or defense service be 
obtained from a particular contractor. 
In such cases, FAR 6.302–4 provides au-
thority to contract without full and 
open competition. The FMS customer 
may also request that a subcontract be 
placed with a particular firm. The con-
tracting officer shall honor such re-
quests from the FMS customer only if 
the LOA or other written direction suf-
ficiently fulfills the requirements of 
FAR Subpart 6.3. 

(b) FMS customers should be encour-
aged to participate with U.S. Govern-
ment acquisition personnel in discus-
sions with industry to— 

(1) Develop technical specifications; 
(2) Establish delivery schedules; 
(3) Identify any special warranty pro-

visions or other requirements unique 
to the FMS customer; and 
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(4) Review prices of varying alter-
natives, quantities, and options needed 
to make price-performance tradeoffs. 

(c) Do not disclose to the FMS cus-
tomer any data, including cost or pric-
ing data, that is contractor proprietary 
unless the contractor authorizes its re-
lease. 

(d) Except as provided in paragraph 
(e)(3) of this section, the degree of FMS 
customer participation in contract ne-
gotiations is left to the discretion of 
the contracting officer after consulta-
tion with the contractor. The con-
tracting officer shall provide an expla-
nation to the FMS customer if its par-
ticipation in negotiations will be lim-
ited. Factors that may limit FMS cus-
tomer participation include situations 
where— 

(1) The contract includes require-
ments for more than one FMS cus-
tomer; 

(2) The contract includes unique U.S. 
requirements; or 

(3) Contractor proprietary data is a 
subject of negotiations. 

(e) Do not allow representatives of 
the FMS customer to— 

(1) Direct the exclusion of certain 
firms from the solicitation process 
(they may suggest the inclusion of cer-
tain firms); 

(2) Interfere with a contractor’s 
placement of subcontracts; or 

(3) Observe or participate in negotia-
tions between the U.S. Government 
and the contractor involving cost or 
pricing data, unless a deviation is 
granted in accordance with Subpart 
201.4. 

(f) Do not accept directions from the 
FMS customer on source selection de-
cisions or contract terms (except that, 
upon timely notice, the contracting of-
ficer may attempt to obtain any spe-
cial contract provisions, warranties, or 
other unique requirements requested 
by the FMS customer). 

(g) Do not honor any requests by the 
FMS customer to reject any bid or pro-
posal. 

(h) If an FMS customer requests ad-
ditional information concerning FMS 
contract prices, the contracting officer 
shall, after consultation with the con-
tractor, provide sufficient information 
to demonstrate the reasonableness of 
the price and reasonable responses to 

relevant questions concerning contract 
price. This information— 

(1) May include tailored responses, 
top-level pricing summaries, historical 
prices, or an explanation of any signifi-
cant differences between the actual 
contract price and the estimated con-
tract price included in the initial LOA; 
and 

(2) May be provided orally, in writ-
ing, or by any other method acceptable 
to the contracting officer. 

[67 FR 70325, Nov. 22, 2002]

225.7305 Limitation of liability. 
Advise the contractor when the for-

eign customer will assume the risk for 
loss or damage under the appropriate 
limitation of liability clause(s) (see 
FAR Subpart 46.8). Consider the costs 
of necessary insurance, if any, obtained 
by the contractor to cover the risk of 
loss or damage in establishing the FMS 
contract price. 

[56 FR 36367, July 31, 1991, as amended at 68 
FR 15633, Mar. 31, 2003]

225.7306 Exercise of options for FMS. 
Consider changes to cost and profit 

attributable to pricing differences be-
tween U.S. and FMS requirements 
when exercising an option to satisfy an 
FMS requirement. Also consider such 
changes if the option is already identi-
fied for FMS, but it is exercised for 
country B requirements instead of the 
country A requirements for which it 
was priced.

225.7307 Offset arrangements. 
In accordance with the Presidential 

policy statement of April 16, 1990, DoD 
does not encourage, enter into, or com-
mit U.S. firms to FMS offset arrange-
ments. The decision whether to engage 
in offsets, and the responsibility for ne-
gotiating and implementing offset ar-
rangements, resides with the compa-
nies involved. 

[62 FR 34125, June 24, 1997]

225.7308 Contract clauses. 
(a) Use the clause at 252.225–7027, Re-

striction on Contingent Fees for For-
eign Military Sales, in solicitations 
and contracts for FMS. Insert in para-
graph (b)(1) of the clause the name(s) of 
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any foreign country customer(s) listed 
in 225.7303–4(b). 

(b) Use the clause at 252.225–7028, Ex-
clusionary Policies and Practices of 
Foreign Governments, in solicitations 
and contracts for the purchase of sup-
plies and services for international 
military education training and FMS. 

[68 FR 15633, Mar. 31, 2003]

Subpart 225.74—Antiterrorism/
Force Protection Policy for 
Defense Contractors Outside 
the United States

SOURCE: 63 FR 31937, June 11, 1998, unless 
otherwise noted.

225.7400 Scope of subpart. 

This subpart pertains to 
antiterrorism/force protection policy 
for contracts that require performance 
or travel outside the United States.

225.7401 General. 

Information and guidance pertaining 
to DoD antiterrorism/force protection 
can be obtained from the following of-
fices: 

(a) For Navy contracts: Naval Crimi-
nal Investigative Service (NCIS), Code 
24; telephone, DSN 228–9113 or commer-
cial (202) 433–9113. 

(b) For Army contracts: HQDA 
(DAMO–ODL)/ODCSOP; telephone, DSN 
225–8491 or commercial (703) 695–8491. 

(c) For Marine Corps contracts: CMC 
Code POS–10; telephone, DSN 224–4177 
or commercial (703) 614–4177. 

(d) For Air Force contracts: HQ 
AFSFC/SFPA; telephone, DSN 945–7035/
36 or commercial (210) 925–7035/36. 

(e) For Combatant Command con-
tracts: The appropriate Antiterrorism 
Force Protection Office at the Com-
mand Headquarters. 

(f) For Defense Agencies: The appro-
priate agency security office. 

(g) For additional information: As-
sistant Secretary of Defense for Spe-
cial Operations and Low Intensity Con-
flict, ASD (SOLIC); telephone, DSN 
255–0044 or commercial (703) 695–0044. 

[63 FR 31937, June 11, 1998, as amended at 68 
FR 15633, Mar. 31, 2003]

225.7402 Contract clause. 

Use the clause at 252.225–7043, 
Antiterrorism/Force Protection Policy 
for Defense Contractors Outside the 
United States, in solicitations and con-
tracts that require performance or 
travel outside the United States, ex-
cept for contracts with— 

(a) Foreign governments; 
(b) Representatives of foreign govern-

ments; or 
(c) Foreign corporations wholly 

owned by foreign governments.

Subpart 225.75—Balance of 
Payments Program

SOURCE: 67 FR 20694, Apr. 26, 2002, unless 
otherwise noted.

225.7500 Scope of subpart. 

This subpart provides policies and 
procedures implementing the Balance 
of Payments Program. It applies to 
contracts for the acquisition of— 

(a) Supplies for use outside the 
United States; and 

(b) Construction to be performed out-
side the United States.

225.7501 Policy. 

Acquire only domestic end products 
for use outside the United States, and 
use only domestic construction mate-
rial for construction to be performed 
outside the United States, including 
end products and construction material 
for foreign military sales, unless— 

(a) Before issuing the solicitation— 
(1) The estimated cost of the acquisi-

tion or the value of a particular con-
struction material is at or below the 
simplified acquisition threshold; 

(2) The end product or particular con-
struction material is— 

(i) Listed in FAR 25.104 or 
225.104(a)(iii); 

(ii) A petroleum product; 
(iii) A spare part for foreign-manu-

factured vehicles, equipment, machin-
ery, or systems, provided the acquisi-
tion is restricted to the original manu-
facturer or its supplier in accordance 
with DoD standardization policy (see 
DoD Directive 4120.3, Defense Stand-
ardization and Specification Program); 

(iv) An industrial gas; or 
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(v) A brand drug specified by the De-
fense Medical Materiel Board; 

(3) The acquisition of foreign end 
products or construction material is 
required by a treaty or executive 
agreement between governments; 

(4) The end product is acquired for 
commissary resale; or 

(5) The contracting officer deter-
mines that a requirement can best be 
filled by a foreign end product or con-
struction material, including deter-
minations that— 

(i) A subsistence product is perish-
able and delivery from the United 
States would significantly impair the 
quality at the point of consumption; 

(ii) An end product or construction 
material, by its nature or as a prac-
tical matter, can best be acquired in 
the geographic area concerned, e.g., ice 
or books; or bulk material, such as 
sand, gravel, or other soil material, 
stone, concrete masonry units, or fired 
brick; 

(iii) A particular domestic construc-
tion material is not available; 

(iv) The cost of domestic construc-
tion material would exceed the cost of 
foreign construction material by more 
than 50 percent, calculated on the basis 
of— 

(A) A particular construction mate-
rial; or 

(B) The comparative cost of applica-
tion of the Balance of Payments Pro-
gram to the total acquisition; or 

(v) Use of a particular domestic con-
struction material is impracticable; 

(b) After receipt of offers— 
(1) The evaluated low offer (see sub-

part 225.5) is an offer of an end product 
that— 

(i) Is a qualifying country end prod-
uct; 

(ii) Is an eligible product subject to 
the Trade Agreements Act or NAFTA; 

(iii) For acquisitions subject to the 
Trade Agreements Act, is a U.S.-made 
end product; or 

(iv) Is a nonqualifying country end 
product, but application of the Balance 
of Payments Program evaluation fac-
tor would not result in award on a do-
mestic offer; or 

(2) The construction material is des-
ignated country construction material 
or NAFTA country construction mate-
rial, and the acquisition is subject to 

the Trade Agreements Act or NAFTA 
respectively; or 

(c) At any time during the acquisi-
tion process, the head of the agency de-
termines that it is not in the public in-
terest to apply the restrictions of the 
Balance of Payments Program to the 
end product or construction material. 

[67 FR 20694, Apr. 26, 2002, as amended at 67 
FR 77939, Dec. 20, 2002]

225.7502 Procedures. 
(a) Solicitation of offers. Identify, in 

the solicitation, supplies and construc-
tion material known in advance to be 
exempt from the Balance of Payments 
Program. 

(b) Evaluation of offers. (1) Supplies. 
Unless the entire acquisition is exempt 
from the Balance of Payments Pro-
gram, evaluate offers for supplies that 
are subject to the Balance of Payments 
Program using the evaluation proce-
dures in subpart 225.5. However, treat-
ment of duty may differ when delivery 
is overseas. 

(i) Duty may not be applicable to 
nonqualifying country offers. 

(ii) The U.S. Government cannot 
guarantee the exemption of duty for 
components or end products imported 
into foreign countries. 

(iii) Foreign governments may im-
pose duties. Evaluate offers including 
such duties as offered. 

(2) Construction. Because the con-
tracting officer evaluates the esti-
mated cost of foreign and domestic 
construction material in accordance 
with 225.7501(a)(5)(iv) before issuing the 
solicitation, no special procedures are 
required for evaluation of construction 
offers. 

(c) Postaward. For construction con-
tracts, the procedures at FAR 25.206, 
for noncompliance under the Buy 
American Act, also apply to non-
compliance under the Balance of Pay-
ments Program.

225.7503 Contract clauses. 
Unless the entire acquisition is ex-

empt from the Balance of Payments 
Program— 

(a) Use the clause at 252.225–7044, Bal-
ance of Payments Program—Construc-
tion Material, in solicitations and con-
tracts for construction to be performed 
outside the United States with a value 
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greater than the simplified acquisition 
threshold but less than $6,481,000. 

(b) Use the clause at 252.225–7045, Bal-
ance of Payments Program—Construc-
tion Material Under Trade Agreements, 
in solicitations and contracts for con-
struction to be performed outside the 
United States with a value of $6,481,000 
or more. For acquisitions with a value 
of $6,481,000 or more, but less than 
$7,304,733, use the clause with its Alter-
nate I. 

[67 FR 20694, Apr. 26, 2002, as amended at 67 
FR 49256, July 30, 2002]

PART 226—OTHER 
SOCIOECONOMIC PROGRAMS

Subpart 226.1—Indian Incentive Program

Sec.
226.103 Procedures. 
226.104 Contract clause.

Subpart 226.70—Historically Black Colleges 
and Universities and Minority Institutions

226.7000 Scope of subpart. 
226.7001 Definitions. 
226.7002 General policy. 
226.7003 Set-asides for HBCUs and MIs. 
226.7003–1 Set-aside criteria. 
226.7003–2 Set-aside procedures. 
226.7004 [Reserved] 
226.7005 Eligibility as an HBCU or MI. 
226.7006 Protesting an HBCU or MI represen-

tation. 
226.7007 Goals and incentives for subcon-

tracting with HBCU/MIs. 
226.7008 Solicitation provision and contract 

clause.

Subpart 226.71—Preference for Local and 
Small Businesses

226.7100 Scope of subpart. 
226.7101 Definition. 
226.7102 Policy. 
226.7103 Procedure. 
226.7104 Other considerations.

Subpart 226.72—Base Closures and 
Realignments

226.7200 Scope.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36388, July 31, 1991, unless 
otherwise noted.

Subpart 226.1—Indian Incentive 
Program

226.103 Procedures. 

(f) The contracting officer shall— 
(i) Submit a request for funding of 

the Indian incentive to the Office of 
Small and Disadvantaged Business Uti-
lization, Office of the Under Secretary 
of Defense (Acquisition, Technology, 
and Logistics) (OUSD(AT&L)SADBU), 
1777 North Kent Street, Suite 9100, Ar-
lington, VA 22209; and 

(ii) Upon receipt of funding from 
OUSD(AT&L)SADBU, issue a contract 
modification to add the Indian incen-
tive funding for payment of the con-
tractor’s request for adjustment as de-
scribed in the clause at 252.226–7001, 
Utilization of Indian Organizations, In-
dian-Owned Economic Enterprises, and 
Native Hawaiian Small Business Con-
cerns. 

[68 FR 56562, Oct. 1, 2003]

226.104 Contract clause. 

Use the clause at 252.226–7001, Utiliza-
tion of Indian Organizations, Indian-
Owned Economic Enterprises, and Na-
tive Hawaiian Small Business Con-
cerns, in solicitations and contracts for 
supplies or services exceeding $500,000 
in value for which subcontracting op-
portunities may exist. 

[68 FR 56562, Oct. 1, 2003]

Subpart 226.70—Historically Black 
Colleges and Universities and 
Minority Institutions

226.7000 Scope of subpart. 

This subpart implements the histori-
cally black college and university 
(HBCU) and minority institution (MI) 
provisions of 10 U.S.C. 2323, which— 

(a) Set a goal for DoD for each of fis-
cal years 1987 through 2006 to award 
five percent of contract and sub-
contract dollars to small disadvan-
taged business concerns and HBCU/MIs; 
and 

(b) Require a separate goal, for each 
of fiscal years 1991 through 2006, as a 
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subset of the five percent goal, for the 
participation of HBCUs and MIs. 

[59 FR 27672, May 27, 1994, as amended at 64 
FR 62987, Nov. 18, 1999; 68 FR 15381, Mar. 31, 
2003]

226.7001 Definitions. 
Definitions of HBCUs and MIs are in 

the clause at 252.226–7000.

226.7002 General policy. 
The DoD will use outreach efforts, 

technical assistance programs, advance 
payments, HBCU/MI set-asides, and 
evaluation preferences to meet its con-
tract and subcontract goal for use of 
HBCUs and MIs. In addition, DoD will 
establish ‘‘infrastructure assistance’’ 
(e.g., scholarships, faculty develop-
ment, teaming agreements with de-
fense laboratories, and laboratory ren-
ovation) at colleges, universities, and 
institutions that agree to bear a sub-
stantial portion of the costs associated 
with the progams. 

[56 FR 67216, Dec. 30, 1991]

226.7003 Set-asides for HBCUs and 
MIs.

226.7003–1 Set-aside criteria. 
Set-aside acquisitions for exclusive 

HBCU and MI participation when the 
acquisition is for research, studies, or 
services of the type normally acquired 
from higher educational institutions 
and there is a reasonable expectation 
that— 

(a) Offers will be submitted by at 
least two responsible HBCUs or MIs 
which can comply with the subcon-
tracting limitations in the clause at 
FAR 52.219–14; 

(b) Award will be made at not more 
than ten percent above fair market 
price; and 

(c) Scientific and/or technological 
talent consistent with the demands of 
the acquisition will be offered.

226.7003–2 Set-aside procedures. 
(a) As a general rule, use competitive 

negotiation for HBCU/MI set-asides. 
(b) When using a broad agency an-

nouncement (FAR 35.016) for basic or 
applied research, make partial set-
asides for HBCU/MIs as explained in 
235.016. 

(c) Follow the special synopsis in-
structions in 205.207(d) (iii), (iv), and 
(v). 

(d) Cancel the set-aside if the low re-
sponsible offer exceeds the fair market 
price (defined in FAR part 19) by more 
than ten percent.

226.7004 [Reserved]

226.7005 Eligibility as an HBCU or MI. 

(a) To be eligible for award as an 
HBCU or MI under the preference pro-
cedures of this subpart, an offeror 
must— 

(1) Be an HBCU or MI, as defined in 
the clause at 252.226–7000, Notice of His-
torically Black College or University 
and Minority Institution Set-Aside, at 
the time of submission of its initial 
offer including price; and 

(2) Provide the contracting officer 
with evidence of its HBCU or MI status 
upon request. 

(b) The contracting officer shall ac-
cept an offeror’s HBCU or MI status 
under the provision at 252.226–7001, un-
less— 

(1) Another offeror challenges the 
status; or 

(2) The contracting officer has reason 
to question the offeror’s HBCU/MI sta-
tus. (A list of HBCUs is published peri-
odically by the Department of Edu-
cation.) 

[56 FR 36388, July 31, 1991, as amended at 59 
FR 22131, Apr. 29, 1994; 62 FR 2613, Jan. 17, 
1997]

226.7006 Protesting an HBCU or MI 
representation. 

Any offeror or other interested party 
may challenge an offeror’s HBCU or MI 
representation by filing a protest with 
the contracting officer. The protest 
must contain specific detailed evidence 
supporting the basis for the challenge. 
Such protests are handled in accord-
ance with FAR 33.103 and are decided 
by the contracting officer.

226.7007 Goals and incentives for sub-
contracting with HBCU/MIs. 

(a) In reviewing subcontracting plans 
submitted under the clause at FAR 
52.219–9, Small Business and Small Dis-
advantaged Business Subcontracting 
Plan, the contracting officer shall— 
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(1) Ensure that the contractor in-
cluded anticipated awards to HBCU/MIs 
in the small disadvantaged business 
goal; 

(2) Consider whether subcontracts are 
contemplated which involve research 
or studies of the type normally per-
formed by higher educational institu-
tions. 

(b) The contracting officer may, 
when contracting by negotiation, in-
sert in solicitations and contracts a 
clause similar to the clause at FAR 
52.219–10, Incentive Subcontracting 
Program, when a subcontracting plan 
is required, and inclusion of a mone-
tary incentive is, in the judgment of 
the contracting officer, necessary to 
increase subcontracting opportunities 
for historically black colleges or uni-
versities and minority institutions. 
The clause should include a separate 
goal for historically black colleges or 
universities and minority institutions. 

[56 FR 36388, July 31, 1991, as amended at 63 
FR 64429, Nov. 20, 1998]

226.7008 Solicitation provision and 
contract clause. 

(a) Use the clause at 252.226–7000, No-
tice of Historically Black College or 
University and Minority Institution 
Set-Aside, in solicitations and con-
tracts set-aside for HBCU/MIs. 

(b) Use the provision at FAR 52.226–2, 
Historically Black College or Univer-
sity and Minority Institution Rep-
resentation, in solicitations set aside 
for HBCU/MIs. 

[56 FR 36388, July 31, 1991, as amended at 64 
FR 52671, Sept. 30, 1999]

Subpart 226.71—Preference for 
Local and Small Businesses

SOURCE: 59 FR 12192, Mar. 16, 1994, unless 
otherwise noted.

226.7100 Scope of subpart. 

This subpart implements section 2912 
of the Fiscal Year 1994 Defense Author-
ization Act (Pub. L. 103–160) and sec-
tion 817 of the Fiscal Year 1995 Defense 
Authorization Act (Pub. L. 103–337). 

[60 FR 5870, Jan. 31, 1995]

226.7101 Definition. 
Vicinity, as used in this subpart, 

means the county or counties in which 
the military installation to be closed 
or realigned is located and all adjacent 
counties, unless otherwise defined by 
the agency head. 

[60 FR 29499, June 5, 1995]

226.7102 Policy. 
Businesses located in the vicinity of 

a military installation that is being 
closed or realigned under a base closure 
law, including 10 U.S.C. 2687, and small 
and small disadvantaged businesses 
shall be provided maximum practicable 
opportunity to participate in acquisi-
tions that support the closure or re-
alignment, including acquisitions for 
environmental restoration and mitiga-
tion.

226.7103 Procedure. 
In considering acquisitions for award 

through the section 8(a) program (sub-
part 219.8 and FAR subpart 19.8) or in 
making set-aside decisions under sub-
part 219.5 and FAR subpart 19.5 for ac-
quisitions in support of a base closure 
or realignment, the contracting officer 
shall— 

(a) Determine whether there is a rea-
sonable expectation that offers will be 
received from responsible business con-
cerns located in the vicinity of the 
military installation that is being 
closed or realigned. 

(b) If offers can not be expected from 
business concerns in the vicinity, pro-
ceed with section 8(a) or set-aside con-
sideration as otherwise indicated in 
part 219 and FAR part 19. 

(c) If offers can be expected from 
business concerns in the vicinity— 

(1) Consider section 8(a) only if at 
least one eligible 8(a) contractor is lo-
cated in the vicinity. 

(2) Set aside the acquisition for small 
business only if at least one of the ex-
pected offers is from a small business 
located in the vicinity. 

[60 FR 29499, June 5, 1995, as amended at 63 
FR 41974, Aug. 6, 1998; 67 FR 11438, Mar. 14, 
2002]

226.7104 Other considerations. 
When planning for contracts for serv-

ices related to base closure activities 
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at a military installation affected by a 
closure or realignment under a base 
closure law, contracting officers shall 
consider including, as a factor in 
source selection, the extent to which 
offerors specifically identify and com-
mit, in their proposals, to a plan to 
hire residents of the vicinity of the 
military installation that is being 
closed or realigned. 

[60 FR 61598, Nov. 30, 1995]

Subpart 226.72—Base Closures 
and Realignments

226.7200 Scope. 
This subpart identifies the various 

policies and statutory authorities that 
affect contracts associated with the 
closure and realignment of military in-
stallations. These policies and authori-
ties are— 

(a) Right of first refusal of employment. 
This authority is embodied in a clause 
for use in solicitations and contracts 

arising from the closure of a military 
installation. The clause establishes 
employment rights for Government 
employees who are adversely affected 
by closure of the installation (see sub-
part 222.71). 

(b) Preference for local and small busi-
ness. This authority allows contracting 
officers, when entering into a contract 
as part of the closure or realignment of 
a military installation, to give pref-
erence, to the greatest extent prac-
ticable, to qualified businesses located 
in the vicinity of the installation and 
to small and small disadvantaged busi-
ness concerns (see subpart 226.71). 

(c) Services at installations being closed. 
This authority allows DoD, under cer-
tain conditions, to contract with local 
governments for police, fire protection, 
airfield operations and other commu-
nity services at installations being 
closed (see subpart 237.74). 

[59 FR 36089, July 15, 1994, as amended at 60 
FR 29499, June 5, 1995]
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