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SUBCHAPTER B—COMPETITION AND ACQUISITION
PLANNING

PART 3505—PUBLICIZING
CONTRACT ACTIONS

Sec.
3505.000 Scope of part.

Subpart 3505.2—Synopses of Proposed
Contract Actions

3505.202 Exceptions.

Subpart 3505.5—Paid Advertisements

3505.502 Authority.
3505.503 Procedures.
3505.503–70 Authorization.

AUTHORITY: 40 U.S.C. 486(c); Article IX of
the Agreement in Implementation of Article
III of the Panama Canal Treaty of 1977.

SOURCE: 55 FR 7640, Mar. 2, 1990, unless oth-
erwise noted.

3505.000 Scope of part.

This part implements FAR part 5 and
provides Commission policies and pro-
cedures for publicizing contract oppor-
tunities, and provides for an additional
exception to the requirements for use
of ‘‘Commerce Business Daily’’ notices.

Subpart 3505.2—Synopses of
Proposed Contract Actions

3505.202 Exceptions.

(a)(13) The contract action is one for
which participation in the acquisition
will be limited to sources in Panama
pursuant to the conditions prescribed
in 3570.102(e). The Procurement Execu-
tive will monitor and maintain a
record of proposed contract actions
that are exempt from the notice re-
quirements of FAR 5.201 by operation
of this exception.

Subpart 3505.5—Paid
Advertisements

3505.502 Authority.

(a) Newspapers. Authority to approve
the publication of paid advertisements
in newspapers is vested in the HCA or
designee.

3505.503 Procedures.
(a) General. When there is a reason-

able probability that supplies or serv-
ices (including construction) are avail-
able in Panama that are comparable in
quality and price to those which may
be obtained from other sources, and
when local advertising is reasonably
practical, the contracting officer shall
request authorization from the HCA or
designee to advertise the procurement
action within the appropriate Panama-
nian market. The request for author-
ization shall include—

(1) A description of the proposed pro-
curement action and the supplies or
services to be procured;

(2) A description of how the deter-
mination was made that the Panama-
nian preference may apply; and

(3) A summary of how the appro-
priate advertising market was identi-
fied.

3505.503–70 Authorization.
The HCA or designee shall review the

request for authorization of paid adver-
tising and, if concurring, shall grant
authorization in writing to the con-
tracting officer to proceed. The written
authorization shall specify any limita-
tions on the advertising that are
deemed appropriate. The HCA shall fur-
nish a copy of each such authorization
to the Procurement Executive.

PART 3506—COMPETITION
REQUIREMENTS

Sec.
3506.000 Scope of part.

Subpart 3506.3—Other Than Full and Open
Competition

3506.300 Scope of subpart.
3506.302–4 International agreement.
3506.303 Justifications.
3506.303–1 Requirements.
3506.303–2 Content.
3506.304 Approval of the justification.
3506.304–70 Class justifications.

Subpart 3506.5—Competition Advocate

3506.501 Requirement.
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AUTHORITY: 40 U.S.C. 486(c); Article IX of
the Agreement in Implementation of Article
III of the Panama Canal Treaty of 1977.

SOURCE: 55 FR 7640, Mar. 2, 1990, unless oth-
erwise noted.

3506.000 Scope of part.
This part implements FAR part 6 and

prescribes Commission policies and
procedures related to competition re-
quirements.

Subpart 3506.3—Other Than Full
and Open Competition

3506.300 Scope of subpart.
This subpart provides guidance on:
(a) The application of the Panama

Canal Treaty of 1977 between the
United States and Panama as an ex-
emption to the requirement for full and
open competition, and

(b) The preparation and approval of
individual and class Justifications for
Other Than Full and Open Competition
(JOFOC’s).

3506.302–4 International agreement.
(a) Authority. Article IX of the Agree-

ment in Implementation of Article III
of the Panama Canal Treaty of 1977 es-
tablishes that the Commission shall
give preference to Panamanian sup-
plies and services in its procurement
activities. Such preference is under-
stood to mean that if supplies or serv-
ices (including construction) of com-
parable quality and price are available
when required and can be obtained
from sources both within and without
the Republic of Panama, preference
shall be afforded to those sources with-
in the Republic of Panama to the max-
imum extent possible. When choosing
between goods from sources within the
Republic of Panama, preference shall
be given to those with a larger percent-
age of components of Panamanian ori-
gin. This is not intended to require the
purchase of Panamanian supplies and
services, as defined herein, where supe-
rior quality or lower prices are avail-
able from other sources. Part 3570 sets
forth specific guidance and policy with
respect to the Commission’s implemen-
tation of Article IX.

(c) Limitations. Solicitations above
the small purchase limitation that are
intended for exclusive acquisition from

sources in Panama shall be supported
by a class or individual determination
and findings as required by 3570.102(e).

3506.303 Justifications.

3506.303–1 Requirements.

(c) The scope of the actual procure-
ment shall not exceed the scope of the
proposed procurement cited in the
JOFOC. If a change to the contract ex-
ceeds this limitation, the contract
change shall not be consummated until
an amended JOFOC has been approved.

(d) When contract actions are subject
to the Agreement on Government Pro-
curement and the authority of FAR
6.302–3(a)(2)(i) or 6.302–7 is being cited
as the basis for not providing full and
open competition, a copy of the jus-
tification shall be forwarded to the
Procurement Executive as the point of
contact with the Office of the United
States Trade Representative.

3506.303–2 Content.

In addition to the requirements of
FAR 6.303–2, the justification shall in-
clude—

(a) The type of contract;
(b) A statement of delivery require-

ments;
(c) The total estimated dollar value,

including options, for the acquisitions
covered by the justification; and

(d) A copy of the approved Acquisi-
tion Plan when the acquisitions meet
the criteria for a written Acquisition
Plan under subpart 3507.1.

3506.304 Approval of the justification.

(a) Except as noted at FAR 6.304(b),
the approval of a justification for other
than full and open competition shall be
in writing and at the levels given
below—

(1) For a proposed contract not ex-
ceeding $100,000, the HCA is the ap-
proval authority. This approval is not
required when the contract is one of
those cited in FAR 6.304(a)(1) (i)
through (iv).

(2) For a proposed contract over
$100,000, but not exceeding $1,000,000,
the Competition Advocate is the ap-
proval authority.

(3) For a proposed contract over
$1,000,000, but not exceeding $5,000,000,
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the Procurement Executive is the ap-
proval authority.

(4) For a proposed contract over
$5,000,000, the Administrator is the ap-
proval authority.

(b) Contracting officers shall consult
with the Competition Advocate prior
to submitting any justification for ap-
proval pursuant to paragraph (a) of
this section.

3506.304–70 Class justifications.

(a) Class justifications shall be ap-
proved in the same manner as indi-
vidual justifications. To determine the
approval level for a class justification,
the aggregate estimated dollar value of
all actions contemplated for one year
shall be used to establish the appro-
priate dollar threshold for approval.

(b) The following are examples of ap-
propriate class justifications:

(1) A basic ordering agreement (BOA)
including all orders to be issued under
the BOA for the term of the BOA;

(2) Contracts to be awarded to more
than one contractor to provide Govern-
ment-furnished property for assembly
into an end item, in which case the cir-
cumstances of the class justification
must justify all the contracts proposed
under the justification.

(c) Requests for approval at any level
must be submitted to the approval au-
thority before release of the solicita-
tion. The solicitation shall not be re-
leased until the justification is ap-
proved in writing (but see FAR 6.303–
1(e)).

(d) The Procurement Executive shall
maintain a list of products, materials,
and services that have been granted a
class justification for exclusive acqui-
sition from sources in Panama (see
3506.302–4(c)).

Subpart 3506.5—Competition
Advocate

3506.501 Requirement.

The Administrator shall designate in
writing one Competition Advocate who
shall serve as the agency and procuring
activities competition advocate for all
Commission acquisitions.

PART 3507—ACQUISITION
PLANNING

Subpart 3507.1—Acquisition Plans

Sec.
3507.103 Agency-head responsibilities.

Subpart 3507.3—Contractor Versus
Government Performance

3507.301 Policy.

AUTHORITY: 40 U.S.C. 486(c).

Subpart 3507.1—Acquisition Plans

3507.103 Agency-head responsibilities.

(c)(1) Formal acquisition planning
provided at FAR subpart 7.1 is pri-
marily designed for complex and costly
acquisitions. However, the disciplines
of the prescribed planning process are
useful to all acquisitions, even if on a
less formal basis.

(2) Written acquisition plans shall be
prepared for—

(i) All development (see FAR 35.001)
acquisitions whose estimated contrac-
tual cost is $1,000,000 or more annually;

(ii) Supply, service, and construction
acquisitions whose estimated contrac-
tual cost is $3,000,000 or more for any
fiscal year. Excluded are repetitive re-
quirements-type and fuel contracts.

(d) The Acquisition Plan (AP) shall
include all subsystems, Government-
furnished property, major component
contractual actions, and all other con-
tracts which have a significant effect
on the total program.

(f) The planner for acquisitions re-
quiring a formal, written plan shall be
the program manager or other official
having overall responsibility for the
program concerned.

(g)(1) The planner shall obtain the
written concurrence of the appropriate
contracting officer for each acquisition
plan.

(2) The Head of the Contracting Ac-
tivity shall review and approve the ac-
quisition plan and ensure that (i) the
objectives of the AP are realistic and
achievable, and (ii) solicitations and
contracts are appropriately structured
to equitably distribute the technical,
financial, and business risks, consid-
ering the phase of the acquisition, the
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technical requirements, and business
and legal constraints.

(3) Acquisition plans shall be fur-
nished by the cognizant HCA to the
Procurement Executive.

(j) When a need is urgent enough to
require an unusually compressed deliv-
ery or performance schedule, and the
preparation of a detailed written AP
would interfere with the successful
meeting of that schedule, the Procure-
ment Executive may waive appropriate
requirements of FAR subpart 7.1 and
this subpart 3507.1. The waiver shall be
in writing and shall specifically des-
ignate those requirements that are
waived.

[55 FR 7641, Mar. 2, 1990]

Subpart 3507.3—Contractor Versus
Government Performance

3507.301 Policy.
(a) For the purposes of OMB Circular

No. A–76, a commercial source is de-
fined as ‘‘a business or other non-Fed-
eral activity located in the United
States, its territories and possessions,
the District of Columbia or the Com-
monwealth of Puerto Rico, which pro-
vides a commercial product or serv-
ice.’’ Accordingly, by virtue of the
Commission’s location in the Republic
of Panama, FAR subpart 7.3 is not ap-
plicable to the Panama Canal Commis-
sion because commercial services
would have to be contracted out to
sources located in Panama. Commis-
sion policy regarding commercial serv-
ices to be contracted out to sources in
Panama is set forth in paragraph (b) of
this section.

(b) Commercial work and services
shall be contracted out when there are
available reliable local contractors and
the expected cost is beneficial to the
Commission. However, when commer-
cial work/service to be done requires
skills that the Commission should have
and/or develop, then a careful evalua-
tion shall be made before such work/
service is contracted outside the agen-
cy. The cognizant Head of the Con-
tracting Activity shall be the approv-
ing official for commercial work and
services to be contracted out pursuant
to this policy.

[55 FR 7641, Mar. 2, 1990]

PART 3508—REQUIRED SOURCES
OF SUPPLIES AND SERVICES

Sec.
3508.001 Priorities for use of Government

supply sources.

Subpart 3508.4—Ordering From Federal
Supply Schedules

3508.404 Using schedules.
3508.404–1 Mandatory use.

AUTHORITY: 40 U.S.C. 486(c); Article IX of
the Agreement in Implementation of Article
III of the Panama Canal Treaty of 1977.

SOURCE: 55 FR 7642, Mar. 2, 1990, unless oth-
erwise noted.

3508.001 Priorities for use of Govern-
ment supply sources.

(a) Under Article IX of the Agree-
ment in Implementation of Article III
of the Panama Canal Treaty of 1977,
the Panama Canal Commission is re-
quired under certain conditions to give
preference, to the maximum extent
possible, to procuring supplies and
services obtainable in Panama (see
3506.302–4(a), subpart 3525.8, and part
3570). Therefore, when supplies or serv-
ices are to be procured from sources in
Panama under the preference require-
ment of Article IX, the mandatory use
of sources for a like item of supply or
service, as required by FAR part 8,
shall not be applicable.

Subpart 3508.4—Ordering From
Federal Supply Schedules

3508.404 Using schedules.

3508.404–1 Mandatory use.
When supplies or services are pro-

cured from sources in Panama under
the preference requirement of Article
IX, as stated in 3508.001(a), the manda-
tory use of a Federal Supply Schedule
for a like item of supply or service
shall not be applicable. When a pro-
curement is not made under the Pan-
amanian preference of Article IX, and
delivery or performance is to be made
in Panama, the mandatory supply
schedule should be carefully evaluated
for the following exceptions to manda-
tory use:

(d) Geographic coverage. Each Federal
Supply Schedule delineates the specific
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geographic area for which it is manda-
tory for use. The geographic area ap-
plies to the location where final deliv-
ery of the supplies is to be made, or the
service to be performed, and not to the
location of the ordering office. In most
cases, the Republic of Panama will not
be within the geographic limitations of
the schedule and mandatory use will
not be applicable. The mandatory use
provisions of FAR 8.4 and 41 CFR 101–
26.4 are applicable to Commission of-
fices located in the United States when
ordering supplies or services to be de-
livered or performed in the United
States for their own use.

(e) Lower prices for identical items. The
Commission may purchase products
from any source pursuant to the condi-
tions set forth in FAR 8.404–1(e).

PART 3509—CONTRACTOR
QUALIFICATIONS

Sec.
3509.000 Scope of part.

Subpart 3509.1—Responsible Prospective
Contractors

3509.104–3 Application of standards.
3509.106 Preaward surveys.
3509.106–70 Professional type services

preaward surveys.

Subpart 3509.2—Qualification
Requirements

3509.202 Policy.
3509.206 Acquisitions subject to qualifica-

tion requirements.
3509.206–1 General.

Subpart 3509.4—Debarment, Suspension
and Ineligibility

3509.400 Scope of subpart.
3509.403 Definitions.
3509.404 List of parties excluded from Fed-

eral procurement and nonprocurement
programs.

3509.405 Effect of listing.
3509.405–1 Continuation of current con-

tracts.
3509.405–2 Restrictions on subcontracting.
3509.406 Debarment.
3509.406–1 General.
3509.406–2 Causes for debarment.
3509.406–3 Procedures.
3509.406–70 Settlement.
3509.406–71 Voluntary exclusion.
3509.407 Suspension.
3509.407–2 Causes for suspension.
3509.407–3 Procedures.

3509.407–70 Settlement.
3509.407–71 Voluntary exclusion.
3509.470 Special notice.
3509.471 Equal application.

Subpart 3509.5—Organizational Conflicts of
Interest

3509.500 Scope of subpart.
3509.502 Applicability.
3509.503 Waiver.
3509.504 Contracting officer responsibilities.
3509.506 Information sources.
3509.507 Procedures.
3509.508 Solicitation provision and contract

clause.
3509.508–1 Solicitation provision.
3509.508–2 Contract clause.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 55 FR 7642, Mar. 2, 1990, unless oth-
erwise noted.

3509.000 Scope of part.
This part implements FAR part 9 and

provides Commission policy and proce-
dures pertaining to: contractor’s re-
sponsibility; debarment, suspension,
and ineligibility; qualified products;
and organizational conflicts of inter-
est.

Subpart 3509.1—Responsible
Prospective Contractors

3509.104–3 Application of standards.
(c) Satisfactory performance record. If

the contracting officer invokes the pre-
sumption of nonresponsibility required
by FAR 9.104–3(c), the contracting offi-
cer shall give notice, together with the
reasons for invoking the presumption,
to the Procurement Executive.

3509.106 Preaward surveys.

3509.106–70 Professional type services
preaward surveys.

(a) Generally, preaward surveys are
not performed for acquisition of profes-
sional type services such as those pro-
vided by medical doctors, lawyers or
other licensed and/or regulated profes-
sions.

(b) To assist in making a determina-
tion of responsibility for professional
type services, the types of information
listed below shall be obtained from the
offeror when applicable:

(1) Organizational structure and plan
contemplated to accomplish the serv-
ice;
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(2) Summary of experience in per-
forming the same or similar service;

(3) Resumes of key personnel with
particular emphasis on academic ac-
complishments pertinent to the service
to be performed;

(4) Evidence of professional liability
insurance, or evidence such insurance
can be obtained;

(5) Membership in professional orga-
nizations;

(6) Information on pertinent state
and local licenses; and

(7) Information on the firm or key in-
dividuals that reflect their status or
professional recognition in their field
of endeavor, such as awards and pub-
lished articles in professional journals
or magazines.

(c) When the statement of work in-
cludes a review of credentials by the
requiring activity, this review should
be considered a part of the preaward
survey, and other information re-
quested from the offeror should be
minimized.

Subpart 3509.2—Qualification
Requirements

3509.202 Policy.
(a)(1) The contracting officer shall

ensure that the written justification
required by FAR 9.202(a)(1) is prepared
prior to establishing a requirement for
testing or other quality assurance dem-
onstration that must be completed by
an offeror before the offeror is awarded
a contract.

3509.206 Acquisitions subject to quali-
fication requirements.

3509.206–1 General.
(b) The contracting officer is des-

ignated to make the determination re-
quired by FAR 9.206–1(b).

Subpart 3509.4—Debarment,
Suspension and Ineligibility

SOURCE: 61 FR 3846, Feb. 2, 1996, unless oth-
erwise noted.

3509.400 Scope of subpart.
This subpart supplements, and shall

be applied in conformity with, FAR
subpart 9.4.

3509.403 Definitions.

Debarring official means the Adminis-
trator of the Panama Canal Commis-
sion (hereinafter ‘‘Commission’’). In
the event the Administrator is ineli-
gible from participating personally in
Commission actions with respect to the
particular contractor, named indi-
vidual or affiliate subject to the pro-
posed debarment due to a conflict of
interest or in view of a previously es-
tablished recusal statement, the Com-
mission Deputy Administrator shall be
the debarring official.

Fact-finding official means a person
not employed by the Commission or
any agency of the U.S. Government re-
tained at Commission expense to con-
duct fact-finding under this subpart.
The individual must have no prior
knowledge of the particular subject
matter and no conflict of interest with
respect to any of the parties involved
in the debarment or suspension action.
He shall have knowledge of the laws
and regulations governing the federal
procurement system, and shall have ex-
perience in receiving evidence and for-
mulating findings of fact.

Suspending official means the Com-
mission Administrator. In the event
the Administrator is ineligible from
participating personally in Commis-
sion actions with respect to the par-
ticular contractor, named individual or
affiliate subject to the proposed sus-
pension due to a conflict of interest or
in view of a previously established
recusal statement, the Commission
Deputy Administrator shall be the sus-
pending official.

3509.404 List of parties excluded from
Federal procurement and non-
procurement programs.

(c) The Commission Procurement Ex-
ecutive (hereinafter ‘‘PE’’) shall per-
form the actions required by FAR
9.404(c).

3509.405 Effect of listing.

The PE is the designee of the agency
head for the purposes of FAR 9.405(a)
and (d)(2) and (3) and may, upon the
written recommendation of the perti-
nent Head of the Contracting Activity
(hereinafter ‘‘HCA’’), make the deter-
minations referenced therein.
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3509.405–1 Continuation of current
contracts.

The PE is the designee of the agency
head for the purposes of FAR 9.405–1(a)
and (c) and may, upon the written rec-
ommendation of the pertinent HCA,
take the actions referenced therein.

3509.405–2 Restrictions on subcon-
tracting.

(a) The PE is the designee of the
agency head for the purposes of FAR
9.405–2(a) and may, upon the written
recommendation of the pertinent HCA,
take the action referenced therein.

3509.406 Debarment.

3509.406–1 General.
(c) The PE is the designee of the

agency head for the purposes of FAR
9.406–1(c) and may, upon the written
recommendation of the pertinent HCA,
take the action referenced therein.

3509.406–2 Causes for debarment.
In addition to the causes listed in

FAR 9.406–2, the use of a Panama Canal
Commission employee or a member of
the Commission’s Board of Directors as
an agent or advocate for a Commission
contractor, or prospective contractor,
shall be a cause for debarment.

3509.406–3 Procedures.
(a) Investigation and referral.
(1)(i) Any Commission official or em-

ployee who suspects or has knowledge
of any conduct, statement, act, or
omission of, or attributable to, a Com-
mission contractor or a potential Com-
mission contractor which could justify
debarment under FAR subpart 9.4 or
this subpart shall immediately report
this information to the Commission
General Counsel (hereinafter ‘‘GC’’) or
to the appropriate contracting officer.

(ii) Any Commission official or em-
ployee who suspects or has knowledge
that a debarred individual or company
has reestablished itself under a new
name shall immediately report this in-
formation to the GC or to the appro-
priate contracting officer.

(2) When the GC receives such infor-
mation he shall refer the matter to the
appropriate contracting officer for in-
vestigation and shall notify the PE and
the pertinent HCA. When the con-

tracting officer receives such informa-
tion he shall notify the PE and the per-
tinent HCA.

(3) The contracting officer shall, in
coordination with the pertinent HCA,
promptly investigate the matter, as-
semble all relevant information and
prepare a written report containing all
available evidentiary material, includ-
ing copies of indictments and convic-
tion notices when applicable, and the
names of the owners and officers, as
well as any affiliates, of the contractor
in question. The written report shall
include a recommendation whether a
debarment action should be com-
menced and, if so, shall identify the
causes for debarment, see FAR 9.406–2
and 3509.406–2 of this subpart, and iden-
tify each company and individual, in-
cluding divisions of companies and af-
filiates, which the contracting officer
recommends should be specifically
named in the action.

(4) The contracting officer shall sub-
mit his report to the pertinent HCA
and a copy thereof to the PE and the
GC. The HCA shall study the report
and promptly advise the PE, in writ-
ing, whether or not he concurs in the
contracting officer’s recommendation
and shall explain the reasons for his
concurrence or nonconcurrence.

(5) The PE shall study the con-
tracting officer’s report and the rec-
ommendation of the HCA. If the HCA
and the PE agree that a debarment ac-
tion should not be commenced, the PE
shall so inform the debarring official
and shall prepare a memorandum for
record describing and closing the mat-
ter. If, however, either the HCA or the
PE recommend that a debarment ac-
tion should be commenced, the PE
shall forward the contracting officer’s
report to the debarring official, to-
gether with the recommendation of the
HCA as well as the PE’s own written
recommendation.

(b) Decisionmaking process.
(1) If the debarring official, after re-

viewing the contracting officer’s report
and the recommendations of the HCA
and the PE, considering fully the provi-
sions of FAR 9.402 and 9.406–1(a), and
consulting with the GC, determines
there is a reasonable basis to com-
mence a debarment action, the debar-
ring official shall instruct the PE to
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sign and send to each specifically
named company, individual or affiliate
to which the action is to apply, via cer-
tified mail, return receipt requested,
either:

(i) An informal notice of the Commis-
sion’s intention to propose debarment,
see 3509.406–3(b)(2) of this subpart; or

(ii) A formal notice of the Commis-
sion’s proposal to debar under FAR
9.406–3(c).

(2) An informal notice of the Com-
mission’s intention to propose debar-
ment shall advise the addressee, in
writing, of the following:

(i) The issuance under FAR 9.406–3(c)
of a formal notice of proposal to debar
the addressee is seriously being consid-
ered by the Commission;

(ii) The basic factual reasons for the
contemplated debarment;

(iii) The causes relied upon under
FAR 9.406–2 and 3509.406–2 of this sub-
part;

(iv) The Commission’s procedures
governing the debarment process;

(v) The addressee’s right to reply to
the PE in writing within 21 calendar
days of receipt of the informal notice,
and show cause why the Commission
should not issue, to the addressee, a
formal notice of proposal to debar
under FAR 9.406–3(c) for the reasons
and causes cited by the Commission;

(vi) That, if the PE does not receive
a reply from the addressee to the infor-
mal notice within 21 calendar days of
the addressee’s receipt of the informal
notice, the Commission will issue to
the addressee a formal notice of pro-
posal to debar;

(vii) The effect of the issuance of a
formal notice of proposal to debar;

(viii) The potential effect of an ac-
tual debarment; and

(ix) That, while the Commission will
carefully consider the content of a
timely reply to the informal notice,
the Commission reserves the right to
issue a formal notice of proposal to
debar without additional discussion or
correspondence.

(3) The PE shall study the timely
reply of an addressee to an informal
notice and shall forward the reply to
the GC and the debarring official with
the PE’s evaluation and recommenda-
tion.

(4) If, after reviewing a timely reply
to an informal notice, as well as the
views of the PE and the GC, the debar-
ring official determines, considering
fully the provisions of FAR 9.402 and
9.406–1(a), that a formal debarment ac-
tion should commence, the debarring
official shall instruct the PE to sign
and send a formal notice of proposal to
debar to the addressee.

(c) Notice of proposal to debar. In addi-
tion to the matters listed at FAR 9.406–
3(c), a formal notice of proposal to
debar shall advise the contractor and
any specifically named individual or
affiliate of the specific, fundamental
allegations of material fact supporting
the proposed debarment.

(d) Debarring official’s decision.
(1) A submission in opposition to the

Commission’s formal notice of proposal
to debar presented by a contractor, or
any named individual or affiliate, shall
include information and argument in
opposition to the proposed debarment,
including any additional specific infor-
mation or documents that raise a gen-
uine dispute over material facts. The
submission shall be addressed to the
PE.

(2) If a timely submission in opposi-
tion to a formal notice of proposal to
debar is not presented by a named con-
tractor, individual or affiliate to whom
a formal notice was sent, the PE shall,
with respect only to each such con-
tractor, individual or affiliate that
failed to present a timely submission,
study all the information in the admin-
istrative record and shall forward the
entire record to the debarring official
with an evaluation and recommenda-
tion whether to debar the non-
responding contractor, individual or af-
filiate and, if so, for what period of
time.

(3) If a timely submission in opposi-
tion to a formal notice of proposal to
debar is submitted in actions based
upon a conviction or civil judgment,
the PE shall evaluate all the informa-
tion in the administrative record, in-
cluding the submission in opposition,
and shall forward these materials to
the debarring official with a rec-
ommendation whether to debar and, if
so, for what period of time.

(4)(i) If a timely submission in oppo-
sition to a formal notice of proposal to
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debar is presented in actions not based
upon a conviction or civil judgment,
the PE shall evaluate the formal notice
of proposal to debar and the submission
in opposition and shall determine, with
the advice of the GC, if the submission
raises a genuine dispute over any facts
material to the proposed debarment. If
it does not, the PE shall forward the
entire administrative record, including
the submission in opposition, to the de-
barring official with an evaluation and
a recommendation whether to debar
and, if so, for what period of time.

(ii) If, however, the PE determines, in
consultation with the GC, that a time-
ly submission in opposition to a formal
notice of proposal to debar in actions
not based upon a conviction or civil
judgment raises a genuine dispute over
any fact material to the proposed de-
barment, the PE shall so advise the
contractor, named individual or affil-
iate, and shall inquire whether a fact-
finding hearing is desired. If a fact-
finding hearing is not requested by the
contractor, named individual or affil-
iate, the PE shall forward the entire
administrative record, including the
submission in opposition, to the debar-
ring official with an evaluation and a
recommendation whether to debar and,
if so, for what period of time.

(iii) If a fact-finding hearing is re-
quested, the PE shall appoint a fact-
finding official to whom all matters in-
volving disputed material facts shall be
referred. The PE will provide the fact-
finding official with a copy of the en-
tire administrative record including
the submission in opposition. The fact-
finding official shall study the Com-
mission’s notice(s) of proposal to debar
and the submission(s) in opposition,
and shall identify specifically the ma-
terial facts in genuine dispute and so
advise the pertinent contractor, named
individual or affiliate, as well as the
Commission’s designated advocate in
the Office of General Counsel. A fact-
finding hearing shall be scheduled and
conducted by the fact-finding official,
and shall take place in a Commission
facility in Panama unless the fact-find-
ing official determines that funda-
mental fairness compels the use of an-
other location. The rules governing the
fact-finding hearing shall be estab-
lished by the fact-finding official but

shall conform fully with FAR 9.406–
3(b)(2) and (d)(2) and (3).

(5) The fact-finding official shall
present written findings of fact and the
transcribed record of the hearing, if
made, to the debarring official within
21 calendar days from his receipt of the
transcript or from the final day of the
hearing if no transcript is ordered. The
findings shall resolve each material
fact previously determined to be in
genuine dispute based on a preponder-
ance of the evidence presented.

(6) Upon receiving the complete ad-
ministrative record and the evaluation
and recommendation of the PE or, if
there was a fact-finding hearing, upon
receiving the hearing record and the
findings of fact of the fact-finding offi-
cial and the evaluation and rec-
ommendation of the PE, the debarring
official shall, considering fully the pro-
visions of FAR 9.402 and 9.406–1(a),
make a final decision whether to im-
pose debarment. If debarment is cho-
sen, the debarring official shall also de-
termine the period of debarment.

(e) Notice of debarring official’s deci-
sion. The debarring official shall
promptly notify the contractor and
any named individual or affiliate of the
final decision in writing by certified
mail, return receipt requested.

3509.406–70 Settlement.

(a) At any time prior to the debar-
ring official’s issuance of a final deci-
sion whether to debar, the debarring
official may, in the best interests of
the U.S. Government, forgo or with-
draw a proposed debarment by entering
into a written agreement with the con-
tractor, named individual or affiliate,
in which the contractor, individual or
affiliate agrees to perform, accomplish
or implement such remedial measures
or mitigating factors as are listed at
FAR 9.406–1(a). The contractor, indi-
vidual or affiliate shall also agree that
its failure to observe any term or con-
dition of the agreement shall con-
stitute sufficient cause for the imme-
diate imposition of debarment by the
debarring official without entitlement
to a fact-finding hearing.

(b) The debarring official shall not
enter into a settlement agreement if
the proposed debarment is based on a
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conviction of or civil judgment for any
of the causes in FAR 9.406–2(a).

3509.406–71 Voluntary exclusion.

(a)(1) At any time prior to the debar-
ring official’s issuance of a final deci-
sion whether to debar, the debarring
official may, in the best interests of
the U.S. Government, forgo or with-
draw a proposed debarment by entering
into a written agreement with the con-
tractor, named individual or affiliate,
in which the contractor, individual or
affiliate agrees to voluntarily refrain,
for a specified period of time, from at-
tempting to obtain, and from entering
into, any contract, purchase agreement
or other form of contractual relation-
ship, regardless of dollar amount, with,
as the debarring official may deter-
mine, either: (i) the Commission; or (ii)
the Commission and one or more, or
all, other agencies, departments or en-
tities of the U.S. Government.

(2) A voluntary exclusion will not be
reported to the GSA nor appear in the
‘‘List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams,’’ and if the contractor, indi-
vidual or affiliate is currently listed
due to a Commission notice of proposal
to debar the PE will advise the GSA of
the voluntary exclusion and request
the immediate cessation of the listing.
The contractor, individual or affiliate
shall agree that its failure to observe
any term or condition of the voluntary
exclusion shall constitute sufficient
cause for the immediate imposition of
debarment by the debarring official
without entitlement to a fact-finding
hearing.

(b) The debarring official shall not
enter into a voluntary exclusion agree-
ment if the proposed debarment is
based on a conviction of or civil judg-
ment for any of the causes in FAR
9.406–2(a).

3509.407 Suspension.

3509.407–2 Causes for suspension.

In addition to the causes listed in
FAR 9.407–2, the cause for debarment
identified in 48 CFR (PAR) 3509.406–2
also applies to suspension actions.

3509.407–3 Procedures.

(a) The procedures set forth in 48
CFR (PAR) 3509.406–3 for debarment
also apply, insofar as they are compat-
ible with the procedures set forth in
FAR 9.407–3, to suspension actions ex-
cept those procedures identified in
paragraph (b) of this subsection.

(b) The following procedures in 48
CFR (PAR) 3509.406–3 do not apply to
suspension actions: 3509.406–3(b)(1)(i),
3509.406–3(b) (2) through (4) and 3509.406–
3(c).

(c) Notice of suspension. In addition to
the matters listed at FAR 9.407–3(c), in
actions not based on an indictment, a
notice of suspension shall advise the
contractor and any specifically named
individual or affiliate of the specific,
fundamental allegations of material
fact supporting the suspension.

3509.407–70 Settlement.

Where a suspension is being consid-
ered, the suspending official may enter
into a settlement agreement in the
same manner and under the same
terms as are provided in 48 CFR (PAR)
3509.406–70.

3509.407–71 Voluntary exclusion.

Where a suspension is being consid-
ered, the suspending official may enter
into a voluntary exclusion agreement
in the same manner and under the
same terms as are provided in 48 CFR
(PAR) 3509.406–71.

3509.470 Special notice.

The Commander in Chief, United
States Southern Command, shall be no-
tified by the Procurement Executive of
the issuance of any Commission notice
of proposal to debar and of any debar-
ment or suspension decision made by
the debarring or suspending official.

3509.471 Equal application.

These procedures for debarment and
suspension apply equally to all firms,
individuals and affiliates doing busi-
ness with the Panama Canal Commis-
sion regardless of their nationality,
residence or location.
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Subpart 3509.5—Organizational
Conflicts of Interest

3509.500 Scope of subpart.
This subpart establishes Commission

policy and procedures for identifying,
evaluating, and resolving organiza-
tional conflicts of interest. It is the
Commission’s policy to avoid, neu-
tralize, or mitigate organizational con-
flicts of interest. If the Commission is
unable to neutralize or mitigate the ef-
fects of a potential conflict of interest,
it will disqualify the prospective con-
tractor or will terminate the contract
when potential or actual conflicts are
identified after award.

3509.502 Applicability.
This subpart applies to all Commis-

sion contracts except agreements with
other Federal agencies.

3509.503 Waiver.
The Commission’s General Counsel is

designated as the authority to waive
any general rule or procedure of this
subpart by determining that its appli-
cation in a particular situation would
not be in the Commission’s interest.
Any request for waiver must be in ac-
cordance with FAR 9.503.

3509.504 Contracting officer respon-
sibilities.

(a) Contracting officers will be re-
sponsible for determining the existence
of actual and potential organizational
conflicts of interest which would result
from the award of the contract. The
contracting officer will be guided by
information submitted by offerors and
by the contracting officer’s own judg-
ment. The contracting officer may ob-
tain the advice of legal counsel and the
assistance of technical specialists in
evaluating potential organizational
conflicts.

(b) If it is determined that organiza-
tional conflicts of interest will be cre-
ated by the award of the contract, the
contracting officer may find an offeror
nonresponsible.

(c) Notwithstanding the existence of
organizational conflicts of interest, it
may be determined that the award of
the contract would be in the best inter-
est of the Commission. In that case,
the contracting officer may, with the

approval of the cognizant Head of the
Contracting Activity, set terms and
conditions which will reduce the orga-
nizational conflicts of interest to the
greatest extent possible.

(d) The contracting officer shall, in
addition to any certifications required
by this subpart, require in all solicita-
tions for consulting services that the
offeror submit as part of an offer a
statement which discloses all relevant
facts relating to existing or potential
organizational conflicts of interest sur-
rounding the contract, including dis-
closure of such conflicts of interest
with respect to proposed subcontrac-
tors.

3509.506 Information sources.
(a) Disclosure. At the request of the

contracting officer, prospective Com-
mission contractors responding to so-
licitations or submitting unsolicited
proposals shall provide information to
the contracting officer for use in iden-
tifying, evaluating, or resolving poten-
tial organizational conflicts of inter-
est. The submittal may be a certifi-
cation or a disclosure, pursuant to
paragraphs (a)(1) or (2) of this section.

(1) If the prospective contractor is
not aware of any information bearing
on the existence of any organizational
conflict of interest, the contractor
shall so certify.

(2) Prospective contractors not certi-
fying in accordance with paragraph
(a)(1) of this section must provide a dis-
closure statement which describes con-
cisely all relevant facts concerning any
past, present, or planned interests re-
lating to the work to be performed and
bearing on whether they, including
their chief executives, directors, or any
proposed consultant or subcontractor,
may have a potential organizational
conflict of interest.

(b) Failure to disclose information. Any
prospective contractor failing to pro-
vide full disclosure, certification, or
other required information will not be
eligible for award. Nondisclosure or
misrepresentation of any relevant in-
formation may also result in disquali-
fication from award, termination of the
contract for default, or debarment
from Government contracts, as well as
other legal action or prosecution. In re-
sponse to solicitations requesting the
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information in paragraph (a) of this
section, the Commission will consider
any inadvertent failure to provide dis-
closure certification as a ‘‘minor infor-
mality’’ (as explained in FAR 14.405);
however, the prospective contractor
must correct the omission promptly.

(c) Exception. When the contractor
has previously submitted a conflict of
interest certification or disclosure for
a contract, only an update of such
statement is required when the con-
tract is modified.

3509.507 Procedures.

(a) The contracting officer shall doc-
ument in writing the resolution of any
potential or actual conflicts of interest
identified. This documentation shall be
reviewed and approved by the General
Counsel prior to award. If the organiza-
tional conflict of interest cannot be re-
solved, the contracting officer shall
disqualify the prospective contractor
from receiving the contract award.

(b) The General Counsel shall review
and make the final decision required at
FAR 9.507(c)(4) on any contractor re-
quest for higher review of the con-
tracting officer’s decision.

3509.508 Solicitation provision and
contract clause.

3509.508–1 Solicitation provision.

The contracting officer shall insert
the provision at 3552.209–70, Organiza-
tional Conflict of Interest Certifi-
cation/Disclosure in solicitations that
in the contracting officer’s judgment
may be susceptible to organizational
conflicts of interest.

3509.508–2 Contract clause.

The contracting officer shall insert
the clause at 3552.209–71, Organiza-
tional Conflict of Interest, in solicita-
tions and contracts that will include
the provision at 3552.209–70, Organiza-
tional Conflict of Interest Certifi-
cation/Disclosure.

PART 3510—SPECIFICATIONS,
STANDARDS, AND OTHER PUR-
CHASE DESCRIPTIONS

Sec.
3510.001 Definitions.

3510.004 Selecting specifications or descrip-
tions for use.

3510.004–70 Brand name or equal purchase
descriptions.

3510.007 Deviations.
3510.011 Solicitation provisions and con-

tract clauses.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 55 FR 7644, Mar. 2, 1990, unless oth-
erwise noted.

3510.001 Definitions.
Salient characteristics mean those par-

ticular characteristics that specifically
describe the essential physical and/or
functional features of a brand name
product. They are those essential phys-
ical and/or functional features which
are identified in the specifications as a
mandatory requirement which a pro-
posed ‘‘equal’’ product must possess in
order for the product to be considered
responsive. The term excludes those
physical and/or functional features of a
brand name product that:

(a) Are not essential to the needs of
the Commission, or

(b) Do not affect the suitability of
the product for its intended use.

3510.004 Selecting specifications or de-
scriptions for use.

3510.004–70 Brand name or equal pur-
chase descriptions.

(a) Purchase descriptions which con-
tain references to one or more brand
name products followed by the words
‘‘or equal’’ may be used only under the
conditions indicated in FAR 10.004(b)
(2) and (3) and shall be in accordance
with this subsection. The office initi-
ating the ‘‘brand name or equal’’ pur-
chase request is responsible for docu-
menting to the contracting officer’s
satisfaction that the conditions for its
use are valid. Where feasible, all known
acceptable brand name products should
be referenced.

(b) The words ‘‘or equal’’ should not
be added when the contracting officer
has determined, with the concurrence
of the General Counsel and the signed
approval of the cognizant HCA, that
only a particular product meets the es-
sential requirements of the Commis-
sion.

(c) Brand name or equal purchase de-
scriptions shall include, in addition to
those characteristics set forth in FAR
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10.004(b)(1) to the extent they are appli-
cable, the following type of informa-
tion to clearly identify the specific
item named by brand(s) and its salient
characteristics:

(1) Complete common generic identi-
fication of the item required;

(2) Applicable model, make, or cata-
log number for each brand name prod-
uct referenced, and identity, if applica-
ble, of the commercial catalog in which
it appears;

(3) Name of manufacturer, producer,
or distributor of each brand name prod-
uct reference (and address if company
is not well known); and

(4) All salient characteristics of the
brand name product or products which
have been determined by the initiating
office, with the concurrence of the con-
tracting officer, to be essential to meet
the Commission’s minimum physical
and/or functional requirements. The
purchase description shall state or oth-
erwise indicate that the salient charac-
teristics are mandatory features which
proposed equal products must possess
in order to be considered responsive.

(d) Except as provided in paragraph
(e) of this subsection, when a brand
name or equal purchase description is
included in a solicitation, the following
shall be inserted after each item so de-
scribed in the solicitation schedule for
completion by the offeror:

To be completed by offeror:
Manufacturer’s Name: lllllllllll

Manufacturer’s Address: llllllllll

Brand Name of Product (if any): llllll

NOTE: Offerors are cautioned and advised
to read provision 3552.210–70, Brand Name
Products or Equal, located elsewhere in this
solicitation, prior to completing the above.
As indicated therein, offerors proposing to
furnish an ‘‘equal’’ product must furnish all
descriptive material necessary to determine
the acceptability of such product.

(e) Where component parts of an end
item are described in the solicitation
by a brand name or equal purchase de-
scription and the contracting officer
determines that application of the pro-
vision at 3552.210–70 to such component
parts would be impracticable, the re-
quirements of paragraph (d) of this sub-
section and 3510.011(h) shall not apply
with respect to such component parts.
However, if the provision is included in
the solicitation for other reasons, there
shall also be included in the solicita-

tion a statement to identify either the
component parts (described by brand
name or equal purchase descriptions)
to which the provision applies or those
to which it does not apply. Depending
upon whether the former or latter al-
ternative is used, the statement should
be substantially as follows:

The provision 3552.210–70, Brand Name
Products or Equal, located elsewhere in this
solicitation, applies to the following compo-
nent parts: (List the component parts to
which the provision applies.)

or
The provision 3552.210–70, Brand Name

Products or Equal, located elsewhere in this
solicitation, does not apply to the following
component parts: (List the component parts
to which the provision does not apply.)

This paragraph (e) also applies to ac-
cessories related to an end item where
a brand name or equal purchase de-
scription of the accessories is a part of
the description of the end item.

(f) When considered appropriate by
the contracting officer, solicitations
incorporating brand name or equal pur-
chase descriptions may require the sub-
mission of offer samples in the case of
offerors proposing to furnish ‘‘equal’’
products; such samples shall not be re-
quired from offerors who offer brand
name products referenced in purchase
descriptions.

(g) Offers proposing to furnish prod-
ucts other than those specifically ref-
erenced by brand name shall be consid-
ered for award when the contracting of-
ficer determines under provision
3552.210–70 that the offered products
meet the salient characteristics identi-
fied in the purchase description. Offers
shall not be rejected as nonresponsive
for failure of the product to equal a
characteristic of a brand name product
if such characteristic was not specified
as a salient characteristic in the brand
name or equal purchase description.
However, if it is clearly established
that the unspecified characteristic is
essential to the intended use, the solic-
itation is defective and no award shall
be made. In such cases, the contracting
officer should resolicit the require-
ments, using a purchase description
that sets forth all salient characteris-
tics.

(h) The brand name or equal policies
and procedures in this subsection may
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be used in small purchase acquisitions
to the extent that they are applicable
and practicable.

(i) This subsection is not applicable
to construction contracts since the use
of equal equipment, materials, articles,
or processes are covered by FAR clause
52.236–5, Material and Workmanship.

3510.007 Deviations.
Heads of Contracting Activities are

designated to authorize the deviations
permitted under FAR 10.007 and are re-
sponsible for ensuring that the actions
required by FAR 10.007 are accom-
plished.

3510.011 Solicitation provisions and
contract clauses.

(h) The contracting officer shall in-
sert the provision at 3552.210–70, Brand
Name Products or Equal, in solicita-
tions that call for the delivery of a
brand name or equal product, selecting
the language that is appropriate for (1)
invitation for bids, or (2) requests for
proposals, as parenthetically indicated
in the provision. (However, see 3510.004–
70(e) regarding the applicability of the
provision to component parts of an end
item and to accessories related to an
end item.)
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