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and a civilian account for an indi-
vidual:

(1) A separate loan application must
be made for each account;

(2) A participant may have no more
than two loans outstanding from each
account at any time; one loan from
each account may be a loan for the
purchase of a primary residence;

(3) The Internal Revenue Code max-
imum loan amount test, which is de-
scribed in 5 CFR part 1655, will be ap-
plied using the combined balances in
both TSP accounts; and

(4) Separate TSP loan statements
will be issued for each account.

(b) Spousal rights. Before a loan
agreement is approved for a service
member account, the participant’s
spouse must consent to the loan by
signing the loan agreement. A request
for an exception to the spousal consent
requirement will be evaluated under
the rules explained in 5 CFR part 1650.

(c) Combat zone contributions. The por-
tion of a loan that is attributable to
combat zone contributions (if any) will
be determined when the loan is de-
clared a taxable distribution, and that
portion will not be reported as taxable
income to the participant as a result of
the declaration.
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AUTHORITY: 5 TU.S.C. 8351, 8432a, and
8474(b)(5) and (c)(1).

Section 1605.14 also issued under Title II,
Pub. L. 106-265, 114 Stat. 770.

Subpart D also issued under 5 TU.S.C.
8432b(b)(4) and (i), 8440e.

SOURCE: 66 FR 44277, Aug. 22, 2001, unless
otherwise noted.

Subpart A—General

§1605.1 Definitions.

As used in this part:

“As of”’ date means the date on which
a TSP contribution or other trans-
action should have taken place.

Attributable pay date ordinarily means
the pay date of an erroneous contribu-
tion with respect to which a negative
adjustment is being made. If, however,
the erroneous contribution was a
makeup or late contribution, the at-
tributable pay date is the ‘‘as of’’ date
associated with the erroneous makeup
or late contribution.

Board error means any act or omis-
sion by the Board which is not in ac-
cordance with applicable statutes, reg-
ulations, or administrative procedures
made available to employing agencies
and/or TSP participants.

Contribution allocation of record means
the last contribution allocation on file
for the participant’s account, which ei-
ther will have been derived pursuant to
§1601.12 of this chapter or will result
from the participant’s filing of an elec-
tion pursuant to §1601.13 of this chap-
ter.

Employing agency means the organi-
zation that employs an individual eli-
gible to contribute to the TSP and that
has authority to make personnel com-
pensation decisions for the individual.

Employing agency error means any act
or omission by an employing agency
that is not in accordance with all ap-
plicable statutes, regulations, or ad-
ministrative procedures, including in-
ternal procedures promulgated by the
employing agency and TSP procedures
provided to employing agencies by the
Board.

FERCCA correction means the correc-
tion of a retirement coverage error
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pursuant to the Federal Erroneous Re-
tirement Coverage Corrections Act,
title II, Public Law 106-265, 114 Stat.
770.

Late contributions means: Employee
contributions that were timely de-
ducted from a participant’s basic pay
but were not timely reported to the
TSP record keeper for investment; em-
ployee contributions that were timely
reported to the TSP but were not post-
ed to the participant’s account by the
TSP because the payment record on
which they were submitted contained
errors; and attributable agency match-
ing contributions and agency auto-
matic (1%) contributions that were not
timely reported.

Lost earnings record means a data
record containing information enabling
the TSP system to compute lost earn-
ings.

Makeup contributions are employee
contributions that should have been
deducted from a participant’s basic
pay, or employer contributions that
should have been charged to an em-
ploying agency, on an earlier date but
were not deducted or charged and, con-
sequently, are being deducted or
charged currently.

Negative adjustment means the re-
moval of money from a participant’s
TSP account by an employing agency.

Negative adjustment record means a
data record submitted by an employing
agency to remove from a participant’s
TSP account money which was pre-
viously submitted in error.

Pay date means the date established
by an employing agency for payment of
its employees.

Payment record means a data record
submitted by an employing agency to
report contributions or loan payments
to a participant’s TSP account.

Record keeper error means any act or
omission by the TSP record keeper
that is not in accordance with applica-
ble statutes, regulations, or adminis-
trative procedures made available to
employing agencies and/or TSP partici-
pants.

Source of contributions means em-
ployee contributions, agency auto-
matic (1%) contributions, or agency
matching contributions.

TSP record keeper means the entity
that is engaged by the Board to per-
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form record keeping services for the
Thrift Savings Plan. The TSP record
keeper is the National Finance Center,
United States Department of Agri-
culture, located in New Orleans, Lou-
isiana.

Subpart B—Employing Agency
Errors

§1605.11 Makeup of missed or insuffi-
cient contributions.

(a) Applicability. This section applies
whenever, as the result of an employ-
ing agency error, a participant does
not receive all of the TSP contribu-
tions to which he or she is entitled.
This includes situations in which an
employing agency error prevents a par-
ticipant from making an election to
contribute to his or her TSP account,
in which an employing agency fails to
implement a contribution election
properly submitted by a participant, in
which an employing agency fails to
make agency automatic (1%) contribu-
tions or agency matching contribu-
tions that it is required to make, or in
which an employing agency otherwise
erroneously contributes less to the
TSP for a participant’s account than it
should have. The corrections required
by this section must be made in ac-
cordance with this part and the proce-
dures provided to employing agencies
by the Board in bulletins or other guid-
ance. It is the responsibility of the em-
ploying agency to determine whether it
has made an error that entitles a par-
ticipant to error correction under this
section.

(b) Employer makeup contributions. If
an employing agency has failed to
make agency automatic (1%) contribu-
tions that are required under 5 U.S.C.
8432(c)(1)(A), agency matching con-
tributions that are required under sec-
tion 8432(c)(2), or conversion contribu-
tions that are required under section
8432(c)(3), the following rules apply:

(1) The employing agency must
promptly submit all missed contribu-
tions to the TSP record keeper on be-
half of the affected participant. For
each pay date involved, the employing
agency must submit a separate pay-
ment record showing the ‘“‘as of’ date
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for the contributions. Employer make-
up contributions will be invested in ac-
cordance with the participant’s con-
tribution allocation of record at the
time the makeup contributions are
posted to the account.

(2) If the participant is entitled to
lost earnings on employer makeup con-
tributions pursuant to 5 CFR part 1606,
the employing agency must also sub-
mit lost earnings records.

(c) Employee makeup contributions.
Within 30 days of receiving information
from his or her employing agency indi-
cating that the employing agency ac-
knowledges that an error has occurred
which has caused less in employee con-
tributions to be made to the partici-
pant’s account than should have been
made, a participant may elect to estab-
lish a schedule of makeup contribu-
tions to replace the missed contribu-
tions through future payroll deduc-
tions. Employee makeup contributions
can be made in addition to any TSP
contributions that the participant is
otherwise entitled to make. The fol-
lowing rules apply to employee make-
up contributions:

(1) The schedule of makeup contribu-
tions elected by the participant must
establish the dollar amount of the con-
tributions to be made each pay period
over the duration of the schedule. The
contribution amount per pay period
may vary during the course of the
schedule, but the amounts to be con-
tributed must be established when the
schedule is created. The schedule may
not exceed four times the number of
pay periods over which the error oc-
curred.

(2) At its discretion, an employing
agency may set a ceiling on the length
of a schedule of employee makeup con-
tributions which is less than four times
the number of pay periods over which
the error occurred. The ceiling may
not, however, be less than twice the
number of pay periods over which the
error occurred.

(3) The employing agency must im-
plement the participant’s schedule of
makeup contributions as soon as prac-
ticable.

(4) For each pay date involved, the
employing agency must submit a sepa-
rate payment record showing the ‘‘as
of”” date for the employee makeup con-
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tribution. An employee is not eligible
to make up contributions with an ‘‘as
of”’ date occurring within six months
after a financial hardship in-service
withdrawal, as provided in §1650.33 of
this chapter.

(5) Employee makeup contributions
will be invested in accordance with the
participant’s contribution allocation of
record at the time the makeup con-
tributions are posted to the account. If
no contribution allocation is on file,
the contributions will be invested in
the G Fund.

(6) Employee makeup contributions
will not be considered in applying the
maximum amount per pay period that
a participant is permitted to con-
tribute to the TSP, but will be included
for purposes of applying the annual
limits contained in sections 402(g) and
415(c) of the Internal Revenue Code
(I.R.C.) (26 U.S.C. 402(g) and 415(c)). For
purposes of applying the annual limits
of sections 402(g) and 415(c) of the
I.R.C., employee makeup contributions
will be applied against the limit for the
year in which the contributions should
have been made (i.e., the year of the
“as of”’ date).

(i) Before establishing a schedule of
employee makeup contributions, the
employing agency must review any
schedule proposed by the affected par-
ticipant, as well as the participant’s
prior TSP contributions, if any, to de-
termine whether the makeup contribu-
tions, when combined with prior con-
tributions for the same year, would ex-
ceed the annual contribution limit(s)
contained in sections 402(g) and 415(c)
of the I.R.C. for the year(s) with re-
spect to which the contributions are
being made.

(ii) The employing agency must not
permit contributions that, when com-
bined with prior contributions, would
exceed the applicable annual contribu-
tion limits contained in sections 402(g)
and 415(c) of the I.R.C.

(7) A schedule of employee makeup
contributions may be suspended if a
participant has insufficient net pay to
permit the makeup contributions. If
this happens, the period of suspension
should not be counted against the max-
imum number of pay periods to which
the participant is entitled in order to
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complete the schedule of makeup con-
tributions.

(8) A participant may elect to termi-
nate a schedule of employee makeup
contributions at any time, but a termi-
nation is irrevocable. If a participant
separates from Government service,
the participant may elect to accelerate
the payment schedule by a lump sum
contribution from his or her final pay-
check.

(9) At the same time that a partici-
pant makes up missed employee con-
tributions, the employing agency must
make any agency matching contribu-
tions that would have been made had
the error not occurred. Agency match-
ing contributions must be submitted
pursuant to the rules set forth in para-
graph (b) of this section. A participant
may not receive matching contribu-
tions associated with any employee
contributions that are not actually
made up. If employee makeup con-
tributions are suspended in accordance
with paragraph (c)(7) of this section,
the payment of agency matching con-
tributions must also be suspended.

(10) If a participant transfers to an
employing agency different from the
one at which the participant was em-
ployed at the time of the missed con-
tributions, it remains the responsi-
bility of the former employing agency
to determine whether employing agen-
cy error was responsible for the missed
contributions. If it is determined that
such an error has occurred, the current
agency must take any necessary steps
to correct the error. The current agen-
cy may seek reimbursement from the
former agency of any amount that
would have been paid by the former
agency had the error not occurred.

(11) Employee makeup contributions
may be made only by payroll deduction
from Dbasic pay. Contributions by
check, money order, cash, or other
form of payment directly from the par-
ticipant to the TSP, or from the partic-
ipant to the employing agency for de-
posit to the TSP, are not permitted.

(12) If the participant is entitled to
lost earnings on the makeup contribu-
tions pursuant to 5 CFR part 1606, the
employing agency must also submit
lost earnings records.

(d) Late contributions. If, as a result of
agency error, the TSP posts a late con-
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tribution to a participant’s account
more than 30 calendar days after the
‘““‘as of”’ date that is reported by the
employing agency on the payment
record, the employing agency must
submit any lost earnings records pur-
suant to 5 CFR part 1606. Late con-
tributions will be invested in accord-
ance with the participant’s contribu-
tion allocation of record on the posting
date.

§1605.12 Removal of erroneous con-
tributions.

(a) Applicability. This section applies
to negative adjustments. These include
situations in which, because of an em-
ploying agency error, employee con-
tributions in excess of the amount
elected by a participant are contrib-
uted to a participant’s account, em-
ployee contributions (and any attrib-
utable agency matching contributions)
are made on behalf of a participant
who did not elect to make contribu-
tions, or excess employer contributions
are made to a participant’s account.
Negative adjustments resulting from a
FERCCA correction are addressed in
§1605.14.

(b) Method of correction. Negative ad-
justment records must be submitted by
employing agencies in accordance with
this part and with any other proce-
dures provided by the Board.

(1) To remove money from a partici-
pant’s account, the employing agency
must submit, for each attributable pay
date involved, a negative adjustment
record stating the amount of the erro-
neous contribution being removed, the
attributable pay date with respect to
which the erroneous contribution was
made, and the source(s) of the con-
tributions. The TSP record keeper will
derive the investment of the negative
adjustment from the allocation of any
contribution which was reported for
the attributable pay date. If no con-
tribution was submitted for the attrib-
utable pay date, the negative adjust-
ment will not be processed.

(2) A negative adjustment record may
be for all or a part of the contributions
made for the attributable pay date and
source of contributions; however, for
each source of contributions, the nega-
tive adjustment may not exceed the
amount of contributions made for that
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date, less any prior negative adjust-
ments for the same date.

(c) Processing mnegative adjustments.
Negative adjustments will be processed
in accordance with the following rules:

(1) Negative adjustment records re-
ceived and accepted by the TSP record
keeper by the second-to-last business
day of a month will be processed effec-
tive as of the end of that month. Nega-
tive adjustment records accepted by
the TSP record keeper after the sec-
ond-to-last business day of a month
will be processed effective as of the end
of the following month; and

(2) For each negative adjustment
record, the TSP record keeper will de-
termine attributable earnings on the
amount of the adjustment by source of
contribution and investment fund.
Thus, earnings and losses from dif-
ferent sources will not be netted
against each other, and earnings and
losses from different investment funds
will not be netted against each other.
Further, interfund transfers occurring
between the attributable pay date of
the negative adjustment and the date
the adjustment is processed by the TSP
record keeper will not be considered.

(d) Employee contributions. The fol-
lowing rules apply to negative adjust-
ments involving employee contribu-
tions:

(1) If, on the posting date, the
amount calculated under paragraph (c)
of this section is greater than the
amount of the proposed negative ad-
justment, the full amount of the ad-
justment will be returned to the em-
ploying agency. Subject to paragraph
(d)(4) of this section, the earnings on
the erroneous contribution will remain
in the participant’s account;

(2) If, on the posting date, the
amount calculated under paragraph (c)
of this section is less than the amount
of the proposed negative adjustment,
the amount of the adjustment, reduced
by the investment loss, will be re-
turned to the employing agency. How-
ever, an investment loss will not affect
the employing agency’s obligation to
refund to the participant the full
amount of the erroneous contribution;

(3) If an employing agency removes
erroneous employee contributions from
a participant’s account, it must also
remove, under paragraph (e) of this sec-
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tion, any attributable agency matching
contributions; and

(4) If all employee contributions are
removed from a participant’s account
under the rules set forth in this sec-
tion, the participant may choose to
leave any earnings in the account un-
less he or she was not eligible to have
an account in the TSP at the time
earnings were credited to the account,
and remains ineligible. If the partici-
pant was ineligible for a TSP account
(and remains ineligible), the earnings
will be paid to the participant. If earn-
ings remain in the account, upon the
participant’s separation from Govern-
ment service, they will be subject to
the same withdrawal rules as apply to
any other funds in a participant’s ac-
count.

(e) Employer contributions. The fol-
lowing rules apply to negative adjust-
ments involving erroneous employer
contributions:

(1) Erroneous employer contributions
will be returned to the employing agen-
cy only if the negative adjustment
record is posted by the TSP record
keeper within one year of the date the
erroneous contribution was posted. If
one year or more has elapsed when the
negative adjustment record is posted,
the amount computed under paragraph
(c) of this section will be removed from
the participant’s account and used to
offset TSP administrative expenses;

(2) If the erroneous contribution has
been in the participant’s account for
less than one year when the negative
adjustment record is posted and the
amount computed under paragraph (c)
of this section is greater than the
amount of the adjustment, the employ-
ing agency will receive the full amount
of the erroneous contribution. Any
earnings attributable to the erroneous
contribution will be removed from the
participant’s account and used to offset
TSP administrative expenses;

(3) If the erroneous contribution has
been in the participant’s account for
less than one year when the negative
adjustment record is posted and the
amount computed under paragraph (c)
of this section is less than the amount
of the adjustment, the employing agen-
cy will receive the amount of the erro-
neous contribution reduced by the in-
vestment loss; and
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(4) An employing agency’s obligation
to submit negative adjustment records
to remove erroneous contributions
from a participant’s account is not af-
fected by the length of time the con-
tributions have been in the account.

(f) Each negative adjustment to be proc-
essed separately. For purposes of para-
graphs (d) and (e) of this section—

(1) If multiple negative adjustments
for a participant are posted on the
same business day, the amount re-
moved from the participant’s account
and/or returned to the employing agen-
cy will be determined separately for
each adjustment, for each source of
contributions, and for each investment
fund. Earnings and losses for erroneous
contributions made on different dates
will not be netted against each other.
Instead, each source of contributions
and each fund will be treated as sepa-
rate for purposes of these calculations;

(2) The amount computed by applica-
tion of the rules in this section will be
removed from the participant’s ac-
count pro rata from all investment
funds, by source, based on the alloca-
tion of the participant’s most recent
month-end valued account balance; and

(3) If there is insufficient money in
the same source of contributions to
cover the amount to be removed, the
negative adjustment record will be re-
jected.

§1605.13 Back pay awards and other
retroactive pay adjustments.

(a) Participant not employed. The fol-
lowing rules apply to participants who
receive a back pay award or other ret-
roactive pay adjustment for a period
during which the participant was sepa-
rated from Government employment:

(1) If the participant is reinstated to
Government employment, immediately
upon reinstatement the employing
agency must give the participant the
opportunity to submit a contribution
election to make current contribu-
tions. The contribution election will be
effective as soon as administratively
feasible, but no later than the first day
of the first full pay period after it is re-
ceived;

(2) The employing agency must give
the participant the following options
for electing makeup contributions:
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(i) If the participant had a contribu-
tion election on file when he or she sep-
arated, upon the participant’s rein-
statement to Government employment,
that election will be reinstated for pur-
poses of the makeup contributions; or

(ii) Instead of making contributions
for the period of separation in accord-
ance with the reinstated contribution
election, the participant may submit a
new contribution election for any open
season(s) that occurred during the pe-
riod of separation;

(3) All makeup contributions under
this section will be invested based on
the participant’s contribution alloca-
tion of record at the time the makeup
contributions are posted to the ac-
count; and

(4) The employing agency must sub-
mit lost earnings records pursuant to 5
CFR part 1606. Lost earnings will be
calculated and credited to a partici-
pant’s account in accordance with 5
CFR part 1606 using the rates of return
for the G Fund unless otherwise re-
quested by the agency (with the con-
currence of the participant), or as or-
dered by a court or other tribunal with
jurisdiction over the participant’s back
pay case.

(b) Participant employed. The fol-
lowing rules apply to participants who
receive a back pay award or other ret-
roactive pay adjustment for a period
during which the participant was not
separated from Government employ-
ment:

(1) The participant will be entitled to
make up contributions for the period
covered by the back pay award or ret-
roactive pay adjustment only if for
that period—

(i) The participant had designated a
percentage of basic pay to be contrib-
uted to the TSP; or

(ii) The participant had designated a
dollar amount of contributions each
pay period which equaled the applica-
ble ceiling (FERS or CSRS) on con-
tributions per pay period, and which,
therefore, was limited as a result of the
reduction in pay that is made up by the
back pay award or other retroactive
pay adjustment;

(2) The employing agency must com-
pute the amount of additional em-
ployee contributions, agency matching
contributions, and agency automatic
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(1%) contributions that would have
been contributed to the participant’s
account had the reduction in pay lead-
ing to the back pay award or other ret-
roactive pay adjustment not occurred;
and

(3) If the participant is entitled to
lost earnings pursuant to 5 CFR part
1606, the employing agency must also
submit lost earnings records.

(c) Contributions to be deducted before
payment or other retroactive pay adjust-
ment. Employee makeup contributions
required under paragraphs (a) and (b) of
this section:

(1) Must be computed before the back
pay award or other retroactive pay ad-
justment is paid, deducted from the
back pay or other retroactive pay ad-
justment, and submitted to the TSP
record keeper;

(2) Must not cause the participant to
exceed the annual contribution limit(s)
contained in sections 402(g) and 415(c)
of the I.R.C. (26 U.S.C. 402(g) and 415(c))
for the year(s) with respect to which
the contributions are being made, tak-
ing into consideration the TSP con-
tributions already made in (or with re-
spect to) that year; and

(3) Must be accompanied by attrib-
utable agency matching contributions.
In any event, regardless of whether a
participant elects to make up em-
ployee contributions, the employing
agency must make all appropriate
agency automatic (1%) contributions
associated with the back pay award or
other retroactive pay adjustment.

(d) Prior withdrawal of TSP account. If
a participant has withdrawn his or her
TSP account, other than by purchasing
an annuity, and the separation from
Government employment upon which
the withdrawal was based is reversed,
resulting in reinstatement of the par-
ticipant without a break in service, the
participant will have the option to re-
store the amount withdrawn to his or
her TSP account. The right to restore
the withdrawn funds will expire if no-
tice is not provided by the participant
to the Board within 90 days of rein-
statement. If the participant returns
the funds that were withdrawn, they
will be posted to the participant’s ac-
count based on his or her contribution
allocation of record at the time of sep-
aration. If no contribution allocation is
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on file, the contributions will be in-
vested in the G Fund. No lost earnings
will be paid on any restored funds.

(e) Participants who are covered by
paragraph (d) of this section and who
elect to return funds that were with-
drawn may also elect to reinstate a
loan which was previously declared to
be a taxable distribution.

§1605.14 Misclassified retirement cov-
erage.

(a) If a CSRS participant is
misclassified by an employing agency
as a FERS participant, when the
misclassification is corrected:

(1) Employee contributions that ex-
ceed the applicable contribution per-
centage for the pay period(s) involved
may remain in the participant’s ac-
count. However, the participant may
choose to have such employee con-
tributions or all of the employee con-
tributions made during the period of
misclassification removed from his or
her account and refunded to the partic-
ipant. If the participant requests a re-
fund of employee contributions, the
employing agency must submit nega-
tive adjustment records, under the pro-
cedures of §1605.12, to request removal
of these funds;

(2) The employing agency must,
under the procedures of §1605.12, re-
move all employer contributions made
to the participant’s account during the
period of misclassification. Employer
contributions that have been in the ac-
count for less than one year will be re-
turned to the employing agency; em-
ployer contributions that have been in
the participant’s account for one year
or more will be removed from the ac-
count and used to offset TSP adminis-
trative expenses; and

(3) If the employing agency fails to
submit a negative adjustment record
under the procedures of §1605.12(b) to
remove employer contributions, after
all such contributions have been in the
participant’s account for more than
one year the TSP recordkeeper will re-
move them from the account and use
such amounts to offset TSP adminis-
trative expenses.

(b) If a FERS participant is
misclassified by an employing agency
as a CSRS participant, when the
misclassification is corrected:
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(1) The participant may not elect to
have the contributions made while
classified as CSRS removed from his or
her account;

(2) The participant may, under the
rules of §1605.11, elect to make up con-
tributions that he or she would have
been eligible to make as a FERS par-
ticipant during the period of
misclassification;

(3) The employing agency must,
under the rules of §1605.11, make agen-
cy automatic (1%) contributions and
agency matching contributions on em-
ployee contributions that were made
while the participant was
misclassified;

(4) The employing agency must sub-
mit lost earnings records for makeup
employer contributions pursuant to 5
CFR part 1606; and

(5) If the retirement coverage correc-
tion is a FERCCA correction, the par-
ticipant is entitled to lost earnings on
makeup employee contributions and
the employing agency must submit lost
earnings records pursuant to 5 CFR
part 1606. However, if employee con-
tributions were made up before the Of-
fice of Personnel Management imple-
ments its regulations on FERCCA cor-
rections, the amount of lost earnings
will be calculated by the Office of Per-
sonnel Management, pursuant to its
regulations, and provided to the em-
ploying agency for transmission to the
TSP record keeper.

(c) If a participant was misclassified
as either FERS or CSRS and the retire-
ment coverage is corrected to FICA
only, the participant is no longer eligi-
ble to participate in the TSP.

(1) Employee contributions in the ac-
count are subject to the rules in para-
graph (a)(1) of this section.

(2) Employer contributions in the ac-
count are subject to the rules in para-
graphs (a)(2) and (a)(3) of this section.

(3) The participant will be deemed to
be separated from Federal service for
all TSP purposes. If the participant has
an outstanding loan, it will be subject
to the provisions of 5 CFR 1655.13. The
participant may make a TSP post-em-
ployment withdrawal election pursuant
to 5 CFR part 1650, subpart B, and the
withdrawal will be subject to the provi-
sions of 5 CFR 1650.60(b).
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(d) If a FERS or CSRS participant is
misclassified by an employing agency
as FICA only, when the
misclassification is corrected the par-
ticipant may, pursuant to §1605.11 of
this part, elect to make up contribu-
tions that he or she would have been
eligible to make as a FERS or CSRS
participant during the period of
misclassification. If the participant
makes up employee contributions, the
rules in paragraph (b)(5) of this section
apply. If the participant is corrected to
FERS, the rules in paragraphs (b)(3)
and (b)(4) of this section also apply.

§1605.15 [Reserved]

§1605.16 Claims for correction of em-
ploying agency errors; time limita-
tions.

(a) Agency’s discovery of error. (1)
Upon discovery of an error made within
the past six months involving the cor-
rect or timely remittance of payments
to the TSP (other than a contribution
allocation error as covered in para-
graph (a)(2) of this section or a retire-
ment system misclassification error, as
covered in paragraph (c) of this sec-
tion), an employing agency must
promptly correct the error on its own
initiative. If the error was made more
than six months before its discovery,
the agency may exercise sound discre-
tion in deciding whether to correct it,
but, in any event, the agency must act
promptly in doing so.

(2) An employing agency must
promptly correct a contribution alloca-
tion error that occurred before May 1,
2001, on its own initiative if it is dis-
covered within 30 days of its first oc-
currence. No contribution allocation
error that occurred before May 1, 2001,
may be corrected if it is not the subject
of a timely discovery.

(b) Participant’s discovery of error. (1)
If an agency fails to discover an error
of which a participant has knowledge
involving the correct or timely remit-
tance of a payment to the TSP (other
than a contribution allocation error as
covered by paragraph (b)(2) of this sec-
tion, or a retirement system
misclassification error as covered by
paragraph (c) of this section), the par-
ticipant may file a claim for correction
of the error with his or her employing
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agency without a time limit. The agen-
cy must promptly correct any such
error for which the participant files a
claim within six months of its occur-
rence; the correction of any such error
for which the participant files a claim
after that time is in the agency’s sound
discretion.

(2) A participant may file a claim for
correction of a contribution allocation
error made before May 1, 2001, with his
or her employing agency no later than
30 days after the participant receives a
TSP participant statement first re-
flecting the error. The agency must
promptly correct such errors.

(3) If a participant fails to file a
claim for correction of an error de-
scribed in paragraph (b)(2) of this sec-
tion in a timely manner, the error will
not be corrected.

(c) Retirement system misclassification
error. Errors arising from retirement
system misclassification must be cor-
rected no matter when they are discov-
ered, whether by an agency or a partic-
ipant.

(d) Agency procedures. Each employ-
ing agency must establish procedures
for participants to submit claims for
correction under this subpart. Each
employing agency’s procedures must
include the following:

(1) The employing agency must pro-
vide the participant with a decision on
any claim within 30 days of its receipt,
unless the employing agency provides
the participant with good cause for re-
quiring a longer period to decide the
claim. A decision to deny a claim in
whole or in part must be in writing and
must include the reasons for the de-
nial, citations to any applicable stat-
utes, regulations, or procedures, a de-
scription of any additional material
that would enable the participant to
perfect the claim, and a statement of
the steps necessary to appeal the de-
nial;

(2) The employing agency must per-
mit a participant at least 30 days to ap-
peal the employing agency’s denial of
all or any part of a claim for correction
under this subpart. The appeal must be
in writing and addressed to the agency
official designated in the initial deci-
sion or in procedures promulgated by
the agency. The participant may in-
clude with his or her appeal any docu-

§1605.21

mentation or comments that the par-
ticipant deems relevant to the claim;

(3) The employing agency must issue
a written decision on a timely appeal
within 30 days of receipt of the appeal,
unless the employing agency provides
the participant with good cause for re-
quiring a longer period to decide the
appeal. The employing agency decision
must include the reasons for the deci-
sion, as well as citations to any appli-
cable statutes, regulations, or proce-
dures; and

(4) If the agency decision on the ap-
peal is not issued in a timely manner,
or if the appeal is denied in whole or in
part, the participant will be deemed to
have exhausted his or her administra-
tive remedies and will be eligible to file
suit against the employing agency
under 5 U.S.C. 8477. There is no admin-
istrative appeal to the Board of a final
agency decision.

Subpart C—Board or TSP Record
Keeper Errors

§1605.21 Plan-paid lost earnings and
other corrections.

(a) Plan-paid lost earnings. (1) Subject
to paragraph (a)(3) of this section, if,
because of an error committed by the
Board or the TSP record Keeper, a par-
ticipant’s account is not credited or
charged with the earnings or losses
that he or she would have received had
the error not occurred, the partici-
pant’s TSP account will be credited (or
charged) with the difference between
the earnings (or losses) it actually re-
ceived and the earnings (or losses) it
would have received had the error not
occurred.

(2) Errors that warrant the crediting
of earnings or charging of investment
losses under paragraph (a)(1) of this
section include, but are not limited to:

(i) Delay in crediting contributions
or other monies to a participant’s ac-
count;

(ii) Improper issuance of a loan or
withdrawal payment to a participant
or beneficiary which requires the
money to be restored to the partici-
pant’s account; and

(iii) Investment of all or part of a
participant’s account in the wrong in-
vestment fund(s).
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(3) A participant will not be entitled
to earnings under paragraph (a)(1) of
this section if, during the period the
participant’s account received credit
for less earnings than it would have re-
ceived but for Board or record keeper
error, the participant had the use of
the money on which the earnings
would have accrued.

(4) If the participant continued to
have a TSP account, or would have
continued to have a TSP account but
for the Board or TSP record keeper
error, earnings or losses under para-
graph (a)(1) of this section will be com-
puted for the relevant period based
upon the investment funds in which
the affected monies would have been
invested had the error not occurred. If
the participant did not have, and
should not have had, an account in the
TSP during this period, then the earn-
ings will be computed using the G Fund
rate of return for the relevant period
and the monies returned to the partici-
pant.

(b) Other corrections. The Executive
Director may, in his discretion and
consistent with the requirements of ap-
plicable law, correct any other errors
not specifically addressed in this sec-
tion, including payment of lost earn-
ings, if the Executive Director deter-
mines that the correction would serve
the interests of justice and fairness and
equity among all participants of the
TSP.

§1605.22 Claims for correction of
Board or TSP record keeper errors;
time limitations.

(a) Filing claims. Claims for correc-
tion of Board or TSP record keeper er-
rors under this subpart may be sub-
mitted initially either to the TSP
record keeper or the Board. The claim
must be in writing and may be from
the affected participant or beneficiary.

(b) Board’s or TSP record keeper’s dis-
covery of error. (1) Upon discovery of an
error made within the past six months
involving a receipt or a disbursement,
the Board or TSP record keeper must
promptly correct the error on its own
initiative. If the error was made more
than six months before its discovery,
the Board or the TSP record keeper
may exercise sound discretion in decid-
ing whether to correct the error, but,
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in any event, must act promptly in
doing so.

(2) For errors concerning contribu-
tion allocations or interfund transfers,
the Board or the TSP record keeper
must promptly correct the error if it is
discovered before 30 days after the
issuance of the earlier of the most re-
cent TSP participant (or loan) state-
ment or transaction confirmation that
reflected the error. If it is discovered
after that time, the Board or TSP
record keeper may use its sound discre-
tion in deciding whether to correct it,
but, in any event, must act promptly
in doing so.

(c) Participant’s or beneficiary’s dis-
covery of error. (1) If the Board or TSP
record keeper fails to discover an error
of which a participant or beneficiary
has knowledge involving a receipt or a
disbursement, the participant or bene-
ficiary may file a claim for correction
of the error with the Board or the TSP
record keeper without time limit. The
Board or the TSP record keeper must
promptly correct any such error for
which the participant or beneficiary
filed a claim within six months of its
occurrence; the correction of any such
error for which the participant or bene-
ficiary filed a claim after that time is
in the sound discretion of the Board or
TSP record keeper.

(2) For errors involving contribution
allocations or interfund transfers of
which a participant or beneficiary has
knowledge, he or she may file a claim
for correction with the Board or TSP
record keeper no later than 30 days
after receipt of the earlier of a TSP
participant (or 1loan) statement or
transaction confirmation reflecting the
error. The Board or TSP record keeper
must promptly correct such errors.

(3) If a participant or beneficiary
fails to file a claim for correction of
contribution allocations or interfund
transfers in a timely manner, the
Board or TSP record keeper may never-
theless, in its sound discretion, correct
any such error that is brought to its
attention.

(d) Processing claims. (1) If the initial
claim is submitted to the TSP record
keeper, the TSP record keeper may ei-
ther respond directly to the claimant,
or may forward the claim to the Board
for response. If the TSP record keeper
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responds to a claim, and all or any part
of the claim is denied, the claimant
may request review by the Board with-
in 90 days of the date of the record
keeper’s response.

(2) If the Board denies all or any part
of a claim (whether upon review of a
TSP record keeper denial or upon an
initial review by the Board), the claim-
ant will be deemed to have exhausted
his or her administrative remedy and
may file suit under 5 U.S.C. 8477. If the
claimant does not submit a request to
the Board for review of a claim denial
by the TSP record keeper within the 90
days permitted under paragraph (d)(1)
of this section, the claimant will be
deemed to have accepted the TSP
record keeper’s decision.

Subpart D—Miscellaneous
Provisions

§1605.31 Contributions missed as a re-
sult of military service.

(a) Applicability. This section applies
to employees who meet the conditions
specified at 5 CFR 1620.40 and who are
eligible to make up employee contribu-
tions or to receive employing agency
contributions missed as a result of
military service.

(b) Missed employee contributions. An
employee who separates or enters non-
pay status to perform military service
may be eligible to make up TSP con-
tributions when he or she is reem-
ployed or restored to pay status in the
civilian service. Eligibility for making
up missed employee contributions will
be determined in accordance with the
rules specified at 56 CFR part 1620, sub-
part E. Missed employee contributions
must be made up in accordance with
the rules set out in §1605.11(c) and the
following procedures:

(1) The employing agency will use the
contribution election on file for the
employee at the time he or she sepa-
rated or was placed in nonpay status. If
an employee terminated TSP contribu-
tions within two months before entry
into military service, he or she may
make a retroactive election to resume
contributions for the first open season
following the termination. The em-
ployee may also make retroactive con-
tribution elections for any open season
that occurred during the period of mili-
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tary service, as described at 5 CFR
1620.42.

(2) The pay used to determine the
amount of contributions eligible for
makeup is the pay the employee would
have earned had he or she remained
continuously employed in the position
held immediately before the separation
or placement in nonpay status.

(3) If the employee contributed to a
uniformed services TSP account during
the period of military service, the
amount of employee contributions
available for makeup will be reduced
by the total amount of employee con-
tributions made to the uniformed serv-
ices TSP account. (This includes con-
tributions from basic pay, incentive
pay, and special pay, including bonus
pay.)

(c) Missed agency contributions. This
paragraph (c) applies only to an em-
ployee who would have been eligible to
receive agency contributions had he or
she remained in civilian service or pay
status. A FERS employee who sepa-
rates or enters nonpay status to per-
form military service is eligible to re-
ceive agency makeup contributions
when he or she is reemployed or re-
stored to pay status in the civilian
service, as follows:

(1) The employee is entitled to re-
ceive the agency automatic (1%) con-
tributions that he or she would have
received had the employee remained in
civilian service or pay status. Within 60
days of the employee’s reemployment
or restoration to pay status, the em-
ploying agency must calculate the
agency automatic (1%) makeup con-
tributions and report those contribu-
tions to the record keeper. After the
contribution has been reported, the
agency must submit 1lost earnings
records for the contribution.

(2) An employee who contributed to a
uniformed services TSP account during
the period of military service is also
immediately entitled to receive agency
matching makeup contributions to his
or her civilian account for the em-
ployee contributions to the uniformed
services account that were deducted
from his or her basic pay, subject to
any reduction in matching contribu-
tions required by paragraph (c)(4) of
this section. However, an employee is
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not entitled to receive agency match-
ing makeup contributions on contribu-
tions that were deducted from his or
her incentive pay or special pay, in-
cluding bonus pay, while performing
military service.

(3) An employee who makes up
missed contributions is entitled to re-
ceive attributable agency matching
makeup contributions (unless the em-
ployee has already received the max-
imum amount of matching contribu-
tions, as described in paragraphs (c)(2)
and (c)(4) of this section).

(4) If the employee received uni-
formed services matching contribu-
tions, the agency matching makeup
contributions will be reduced by the
amount of the uniformed services
matching contributions.

(d) Lost earnings. The employee is en-
titled to lost earnings on missed agen-
cy contributions made under paragraph
(c) of this section. The employee will
elect to have the lost earnings cal-
culated using either the rates of return
based on the contributions alloca-
tion(s) on file for the participant dur-
ing the period of military service or
using the rates of return for the G
Fund; the participant must make this
election at the same time his or her
makeup schedule is established pursu-
ant to §1605.11(c).

[67 FR 49525, July 30, 2002]
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TRIBUTABLE TO  EMPLOYING
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AUTHORITY: 5 U.S.C. 8432a, 8474(b)(3), and
(c)(1). Section 1606.5 also issued under Title
II, Pub. L. 106-265, 114 Stat. 770.

SOURCE: 56 FR 606, Jan. 7, 1991, unless oth-
erwise noted.

Subpart A—General Provisions

§1606.1 Purpose.

The purpose of this part 1606 is to im-
plement section 2 of the Thrift Savings
Plan Technical Amendments Act of
1990 (TSPTAA), Public Law 101-335, en-
acted July 17, 1990. The TSPTAA
amended chapter 84 of title 5, United
States Code by inserting section 8432a,
authorizing the Executive Director to
prescribe regulations pursuant to
which employing agencies shall be re-
quired to pay to the Thrift Savings
Fund amounts representing lost earn-
ings caused by employing agency er-
rors relating to the Thrift Savings
Plan (TSP) described in subchapter III
of chapter 84.

§1606.2 Definitions.

As used in this part:

Agency automatic (1%) contributions
means any contributions made under 5
U.S.C. 8432(c)(1) and (c)(3).

Agency matching contributions means
any contributions made under 5 U.S.C.
8432(¢c)(2).

“As of”’ date means the date on which
TSP contributions or other trans-
actions should have been made.
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