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(2) Filers may use another written
format, but the submission should in-
clude:

(i) The name, mailing address, and
telephone number(s) of the person(s)
making the disclosure(s), and a time
when that person(s) can be safely con-
tacted by OSC;

(ii) The department or agency, loca-
tion and organizational unit com-
plained of; and

(iii) A statement as to whether the
filer consents to the disclosure of his or
her identity to the agency by OSC in
connection with any referral to the ap-
propriate agency.

[656 FR 64883, Oct. 31, 2000]

§1800.3 Advisory opinions.

The Special Counsel is authorized to
issue advisory opinions only con-
cerning Chapter 15 of Title 5, United
States Code (dealing with political ac-
tivity of State or local officers and em-
ployees) and Subchapter III of Chapter
73 of Title 5, United States Code (deal-
ing with political activity of Federal
officers and employees). Requesters
may telephone the Office of Special
Counsel toll free at 1-800-872-9855, or
(202)/FTS 653-7143 in the Washington,
DC, area, or make such requests in
writing to the Office of Special Coun-
sel, 1730 M Street, NW., Suite 201,
Washington, DC 20036-4505.

[64 FR 47341, Nov. 14, 1989, as amended at 59
FR 64843, Dec. 16, 1994; 65 FR 81325, Dec. 26,
2000]

PART 1810—INVESTIGATIVE AU-
gHORITY OF THE SPECIAL COUN-
EL

AUTHORITY: 5 U.S.C. 1212(e).

§1810.1 Investigative policy in dis-
crimination complaints.

The Special Counsel is authorized to
investigate allegations of discrimina-
tion prohibited by law, as defined in 5
U.S.C. 2302(b)(1). Since procedures for
investigating discrimination com-
plaints have already been established
in the agencies and the Equal Employ-
ment Opportunity Commission, the
Special Counsel will normally avoid
duplicating those procedures and will
defer to those procedures rather than

§1820.2

initiating an independent investiga-
tion.

[564 FR 47342, Nov. 14, 1989]

PART 1820—PUBLIC INFORMATION

Sec.

1820.1 Public list.

1820.2 Procedures for obtaining records
under the Freedom of Information Act.

1820.3 Categories of requesters under the
Freedom of Information Act.

1820.4 Free or partially free search time and
partially free copying.

1820.5 Waiver or reduction of fees.

1820.6 Fees to be charged.

1820.7 Payments and collections.

1820.8 Appeals.

1820.9 Disclosures by authorized officials.

AUTHORITY: 5 U.S.C. 552(a)(3), 552(a)(4),
1212(g), 1219.

SOURCE: 54 FR 47342, Nov. 14, 1989, unless
otherwise noted.

§1820.1 Public list.

(a) Pursuant to 5 U.S.C. 1219, the Spe-
cial Counsel maintains and makes
available to the public a list of:

(1) Noncriminal matters referred to
heads of agencies under 5 U.S.C. 1213 (¢)
and (g)(1), and reports received as a re-
sult of such referrals;

(2) Matters referred by the Special
Counsel to heads of agencies under 5
U.S.C. 1215(¢c)(2); and

(3) Matters referred to heads of agen-
cies under 5 U.S.C. 1214(e), together
with certifications from the heads of
agencies under such subsection.

(b) The list is available to the public
between 8:30 a.m. and 5 p.m. weekdays
(except legal holidays) in the Office of
Special Counsel, 1730 M Street NW.,
Suite 201, Washington, DC 20036-4505.

[66 FR 47342, Nov. 14, 1989, as amended at 55
FR 47839, Nov. 16, 1990; 59 FR 64843, Dec. 16,
1994; 65 FR 81325, Dec. 26, 2000]

§1820.2 Procedures for obtaining
records under the Freedom of In-
formation Act.

Requests for records shall be made in
writing. Requests should be addressed
to the Office of Special Counsel, 1730 M
Street NW., Suite 201, Washington, DC
20036-4505. Requests must be clearly
and prominently marked ‘‘Freedom of
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§1820.3

Information Act Request’” on both the
envelope and the letter.

[64 FR 47342, Nov. 14, 1989, as amended at 59
FR 64843, Dec. 16, 1994; 65 FR 81325, Dec. 26,
2000]

§1820.3 Categories of requesters
under the Freedom of Information
Act.

There are four categories of request-
ers:

(a) Commercial use requesters. These
requesters seek information for them-
selves or on behalf of someone else for
a use or purpose that furthers commer-
cial, trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. A requester will
not be presumed to be a ‘‘commercial
use requester’” merely by submitting a
request on corporate letterhead with-
out further explanation of the use to
which he plans to put the requested in-
formation. Similarly, a request sub-
mitted on the letterhead of a nonprofit
organization without further expla-
nation will not be presumed to be for a
noncommercial purpose. The Office of
Special Counsel will seek clarification
from the requester where there is a
reasonable doubt as to the intended use
of the information.

(b) Educational and noncommercial sci-
entific institution requesters. (1) An
“‘educational institution’” requester is
associated with a preschool, a public or
private elementary or secondary
school, an institution of undergraduate
or graduate higher education, or an in-
stitution of vocational or professional
education, that operates a program or
programs of scholarly research, and
seeks the information for a scholarly
or scientific research goal of the insti-
tution, rather than for an individual
goal.

(2) A “noncommercial scientific in-
stitution” requester is associated with
an institution that is not operated on a
“‘commercial” basis (as that term is de-
fined by paragraph (a) of this section),
and which is operated solely for the
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(c) News media requesters. These re-
questers actively gather news for enti-
ties that are organized and operated to

5 CFR Ch. VIII (1-1-03 Edition)

publish or broadcast news to the pub-
lic. Freelance journalists may be news
media requesters if they can dem-
onstrate a solid basis for expecting
publication through a news organiza-
tion (such as by producing a publica-
tion contract or citing their past publi-
cation records), even though not actu-
ally employed by it. “News’ means in-
formation about current events or in-
formation that would be of current in-
terest to the public. News media ‘‘enti-
ties”’ include, but are not limited to,
television or radio stations broad-
casting to the public at large, and pub-
lishers of periodicals (but only in those
instances when they can qualify as dis-
seminators of ‘“‘news’) who make their
products available for purchase or sub-
scription by the general public.
(d) All other requesters.

§1820.4 Free or partially free search
time and partially free copying.

(a) Free search time and partially free
copying. Educational and noncommer-
cial scientific institution requesters
and news media requesters who are re-
questing records for noncommercial
use are entitled to free copying for the
first 100 pages and free search time.

(b) Partially free search time and par-
tially free copying. Requesters who are
not commercial use requesters, edu-
cational or noncommercial scientific
institution requesters, or news media
requesters are ‘‘all other requesters”,
and are entitled to two hours of free
search time and free copying for the
first 100 pages. Requests from record
subjects for records about themselves
filed in a system of records will con-
tinue to be treated under the fee provi-
sions of the Privacy Act, which permits
the assessment of fees only for copying.

§1820.5 Waiver or reduction of fees.

(a) The Associate Special Counsel for
Investigation, the Deputy Associate
Special Counsel for Prosecution, the
Associate Special Counsel for Prosecu-
tion, the Deputy Special Counsel, and
the Special Counsel may authorize
waiver or reduction of fees that could
otherwise be assessed if disclosure of
the information requested:

(1) Is in the public interest because it
is likely to contribute significantly to

308



Office of Special Counsel

public understanding of the operations
or activities of the Government, and

(2) Is not primarily in the commer-
cial interest of the requester.

(b) Satisfaction of paragraph (a)(1) of
this section will be determined by all
of the following:

(1) Whether the subject of the re-
quested records concerns ‘‘the oper-
ations or activities of the Govern-
ment.”” The requested records concern
identifiable operations of activities of
the Government, and the connection
between the records and the operations
or activities is direct and clear, not re-
mote or attenuated;

(2) Whether disclosure is ‘‘likely to
contribute’” to an understanding of
Government operations or activities.
An analysis of the substantive content
of the releasable portions of the re-
quested records reveals meaningfully
informative information on the oper-
ations or activities of the Government
that is not already in the public do-
main in duplicative or substantially
identical form;

(3) Whether disclosure will contribute
to ‘“‘public understanding.”” Considering
the identity of the requester and his
qualifications to make use of the infor-
mation, disclosure will contribute to
the understanding of the public at
large, and not to the individual under-
standing of the requester or a narrow
segment of interested persons; and

(4) Whether the disclosure is likely to
contribute ‘‘significantly’ to public
understanding of Government oper-
ations or activities. By an objective
standard, the disclosure is likely to en-
hance the general public’s under-
standing of the subject matter in ques-
tion more than minimally.

(c) Satisfaction of paragraph (a)(2) of
this section will be determined by both
of the following:

(1) Whether the requester has a com-
mercial interest to be furthered by the
disclosure. The requester does not seek
to further a commercial, trade, or prof-
it interest, as those terms are com-
monly understood; and

(2) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, com-
pared to the public interest in disclo-
sure, that disclosure is ‘‘primarily in
the commercial interest of the re-

§1820.6

quester.” If the requester has a com-
mercial interest, that interest is not
greater than the public interest to be
served by disclosure of the requested
records.

§1820.6 Fees to be charged.

(a) Requests for records are subject
to the following fees:

(1) Commercial use requesters. For
search, review, and copying: Photo-
copies per page, $0.25. Manual record
search, $2.50 per quarter hour if con-
ducted by a clerical employee; $5.00 per
quarter hour if conducted by a profes-
sional or managerial employee. Search
fees may be assessed even if the records
in question are not located or if the
records located are determined to be
exempt from disclosure.

(2) Educational and noncommercial sci-
entific institution requesters, news media
requesters. For copying only: Photo-
copies per page, $0.25, excluding the
first 100 pages.

(3) All other requesters. For search and
copying only: Photocopies per page (ex-
cluding the first 100 pages), $0.25. Man-
ual record search (excluding the first
two hours), $2.50 per quarter hour if
conducted by a clerical employee; $5.00
per quarter hour if conducted by a pro-
fessional or managerial employee.

(b) Method of search. (1) Any
‘“‘search’’, which includes all time spent
looking for material that is responsive
to a request, will be done in the most
efficient and least expensive manner in
order to minimize costs for both the
agency and the requester.

(2) For researches made by computer,
costs will be assessed when the hourly
cost of operating the central processing
unit and the operator’s hourly salary
plus 16 percent equals the equivalent
dollar amount of two hours of salary of
the person performing the search.

(c) Review charges. Only commercial
use requesters will be charged for time
spent reviewing records to determine
whether they are exempt from manda-
tory disclosure. These charges will be
assessed only for initial review (i.e.,
the review undertaken when first ana-
lyzing the applicability of a specific ex-
emption to a particular record or por-
tion of record), and not for review at
the administrative appeal level of an
exemption already applied. However,
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§1820.7

charges will be assessed for a second re-
view of records or portions of records
withheld in full under an exemption
which is subsequently determined not
to apply in order to determine the ap-
plicability of other exemptions not pre-
viously considered. Review charges
shall not include costs incurred in re-
solving issues of law or policy that
may be raised in the course of proc-
essing a request.

(d) Copying. A ‘‘page’ of copying re-
fers to a paper copy of standard size,
normally 8%"x11" or 11xx14". However,
copies may also take the form of
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk), among others.

(e) Nonassessment of fees. No fees will
be assessed to any requester, including
commercial use requesters, if the cost
of routine collection and processing of
the fee would be equal to or greater
than the fee itself. To make this deter-
mination, the OSC will consider the ad-
ministrative costs of receiving and re-
cording a requester’s remittance and
processing the fee for deposit.

(f) Other charges. Complying with re-
quests for special services, such as cer-
tification of records as true copies and
sending records by special methods
(e.g., express mail) is entirely at the
discretion of the Office. Since neither
the Freedom of Information Act nor its
fee structure covers these kinds of
services, the OSC will assess fees to re-
cover the full costs of providing these
services should the Office elect to pro-
vide them.

(g) Aggregating requests. If the Office
of Special Counsel reasonably believes
that a requester or a group of request-
ers acting in concert is filing a series of
requests for the purpose of evading the
assessment of fees, the OSC may aggre-
gate the requests and assess fees ac-
cordingly. One element to be consid-
ered in determining reasonable belief is
the time period within which the re-
quests are filed. Multiple requests of
this type filed within a 30-day period
may be presumed to have been made to
avoid fees. In no case will the Office ag-
gregate requests on unrelated subjects
from one requester.

(h) Advance notice of fees. If it is like-
ly that fees will exceed $25, the re-
quester will first be notified of the esti-

5 CFR Ch. VIII (1-1-03 Edition)

mated amount, unless the requester
has indicated in advance his willing-
ness to pay fees as high as those antici-
pated. The notice will offer the re-
quester the opportunity to confer with
personnel of the Office of the Special
Counsel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.

§1820.7 Payments and collections.

(a) Payments. Payment of fees shall
be made by check or money order pay-
able to the United States Treasury.

(b) Advance payments. A requester is
not required to make an advance pay-
ment unless:

(1) The OSC estimates or determines
that the requester may be required to
pay fees in excess of $250, in which case
the requester will be notified of the es-
timated cost. The requester must then
furnish satisfactory assurance of full
payment if the requester has a history
of prompt payment of Freedom of In-
formation Act fees. If the requester has
no history of payment, then the re-
quester may be required to furnish an
advance payment up to the full esti-
mated cost; or

(2) The requester has previously
failed to pay a fee assessed in a timely
fashion (i.e. within 30 days of the date
of billing), in which case the requester
may be required to—

(i) Pay the full amount owed plus any
applicable interest as provided in para-
graph (d) of this section, or prove pay-
ment of the alleged amount in arrears,
and

(ii) Make an advance payment of the
full amount of the estimated cost be-
fore a new or pending request will be
processed.

(c) Effect of nonpayment. When the
OSC acts under either paragraph
(b)(2)(A) or (b)(2)(ii) of this section, the
administrative time limits prescribed
in 5 U.S.C. 552(a)(6) of the Freedom of
Information Act will begin only after
the fee payments described above have
been received.

(d) Interest charges. Interest may be
charged to any requester who fails to
pay fees assessed within 30 days of the
date of billing. Interest will be assessed
on the 31st day following the day on
which the bill for fees was sent, and
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will be calculated at the rate pre-
scribed in 31 U.S.C. 3717. Receipt of
fees, even if not processed, will stay
the accrual of interest.

(e) Collections. If the OSC deems it ap-
propriate in order to encourage repay-
ment of fees assessed in accordance
with these regulations, the OSC will
use the procedures authorized by the
Debt Collection Act of 1982 (Public Law
No. 97-365), including disclosure to con-
sumer reporting agencies and use of
collection agencies.

§1820.8 Appeals.

Any denial, in whole or in part, of a
request for records of the Office of Spe-
cial Counsel shall advise the requester
of his right to appeal the denial to the
Special Counsel or the Special Coun-
sel’s designee. The requester shall sub-
mit his appeal in writing within 30
days of the denial. The appeal shall be
addressed to the Special Counsel at
1730 M Street NW., Suite 201, Wash-
ington, DC 20036-4505. When a request is
denied on appeal, the requester shall be
advised of his right to seek judicial re-
view.

[64 FR 47342, Nov. 14, 1989, as amended at 59
FR 64843, Dec. 16, 1994; 65 FR 81325, Dec. 26,
2000]

§1820.9 Disclosures by authorized offi-
cials.

No employee or former employee of
the Office of Special Counsel shall, in
response to a demand of a court or
other authority, produce or disclose
any information or records acquired as
part of the performance of his official
duties or because of his official status
without the prior approval of the Spe-
cial Counsel or the Special Counsel’s
duly authorized designee.

PART 1830—PRIVACY

Sec.

1830.1
1830.2
1830.3

Access to records and identification.
Medical records.

Requests for amendment of records.
1830.4 Appeals.

1830.5 Exemptions.

AUTHORITY: 5 U.S.C. b52a(f), 1212(g).

SOURCE: 54 FR 47344, Nov. 14, 1989, unless
otherwise noted.

§1830.3

§1830.1 Access to records and identi-
fication.

(a) Individuals may request access to
records pertaining to them that are
maintained as described in the Privacy
Act, 5 U.S.C. 552a, by addressing an in-
quiry to the Office of Special Counsel
either by mail or by appearing in per-
son at the Office of Special Counsel at
1730 M Street, NW., Suite 201, Wash-
ington, DC 20036-4505, during business
hours on a regular business day. Re-
quests in writing should be clearly and
prominently marked ‘“‘Privacy Act Re-
quest.” Requests for copies of records
shall be subject to duplication fees set
forth in §1820.6 of this chapter.

(b) Individuals making a request in
person shall be required to present sat-
isfactory proof of identity, preferably a
document bearing the individual’s pho-
tograph. Requests by mail or sub-
mitted other than in person should
contain sufficient information to en-
able the Office of Special Counsel to
determine that the requester and the
subject of the record are one and the
same. To assist in this process, individ-
uals should submit their names and ad-
dresses, dates and places of birth, so-
cial security number, and any other
known identifying information such as
an agency file number or identification
number and a description of the cir-
cumstances under which the records
were compiled.

[64 FR 47344, Nov. 14, 1989, as amended at 59
FR 64844, Dec. 16, 1994; 65 FR 81325, Dec. 26,
2000]

§1830.2 Medical records.

When a request for access involves
medical records that are not otherwise
exempt from disclosure, the requesting
individual may be advised, if it is
deemed necessary, that the records will
be provided only to a physician des-
ignated in writing by the individual.
Upon receipt of the designation, the
physician will be permitted to review
the records or to receive copies by mail
upon proper verification of identity.

§1830.3 Requests for amendment of
records.

Individuals may request amendment
of records pertaining to them that are
subject to this part. Requests should be
addressed, in writing, to the Special

311



		Superintendent of Documents
	2014-12-04T14:37:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




