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PART 37—PROGRAM TO ASSESS 
ORGANIC CERTIFYING AGENCIES

Sec.
37.1 Definitions. 
37.2 Services. 
37.3 Availability of service. 
37.4 How to apply for service. 
37.5 Order of furnishing service. 
37.6 When application may be withdrawn. 
37.7 Authority to request service. 
37.8 Financial interest of official. 
37.9 Access to establishments or records; 

record retention. 
37.10 Official assessment. 
37.11 Publication of program assessment 

status. 
37.12 Reassessment. 
37.13 Suspension or denial of program as-

sessment; appeals and termination. 
37.14 Fees and other charges. 
37.15 Payment of fees. 
37.16 OMB assigned numbers.

AUTHORITY: 7 U.S.C. 1621–1627.

SOURCE: 64 FR 30867, June 9, 1999, unless 
otherwise noted.

§ 37.1 Definitions. 
Words used in this part in the sin-

gular form shall be deemed to impart 
the plural, and vice versa, as the case 
may demand. For the purposes of such 
regulations, unless the context other-
wise requires, the following terms shall 
be construed, respectively, to mean: 

Assessment services. The services pro-
vided by the Meat Grading and Certifi-
cation Branch in accordance with the 
regulations that may result in assess-
ment of an organic certification pro-
gram that certifies agricultural com-
modities to established specifications 
or standards. 

Act. The Agricultural Marketing Act 
of 1946 (Title II of the act of Congress 
approved August 14, 1946, 60 Stat. 1087, 
as amended by Pub. L. 272, 84th Cong., 
69 Stat. 553, 7 U.S.C. 1621–1627). 

Agricultural commodity. Any agricul-
tural commodity or product, raw or 
processed, that is used for human or 
animal consumption or use. 

Agricultural Marketing Service. The 
Agricultural Marketing Service of the 
Department. 

Applicant. Any person who applies for 
service under the regulations. 

Audit. A systematic review of the 
adequacy of program or system docu-
mentation, or the review of the com-

pleteness of implementation of a docu-
mented program or system. 

Auditor. Person authorized by the 
Branch to conduct official assessments 
of agricultural commodity product cer-
tification programs. 

Branch. The Meat Grading and Cer-
tification Branch. 

Branch Chief. The Chief of the 
Branch, or any officer or employee of 
the Meat Grading and Certification 
Branch, Livestock and Seed Program, 
Agricultural Marketing Service, to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in his or 
her stead. 

Department. The United States De-
partment of Agriculture. 

Deputy Administrator. The Deputy Ad-
ministrator of the Livestock and Seed 
Program of the Agricultural Marketing 
Service or any officer or employee of 
the Livestock and Seed Program to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated to act in his or 
her stead. 

Legal holiday. Those days designated 
as legal public holidays in Title 5, 
United States Code, Section 6103(a). 

Livestock and Seed Program. The Live-
stock and Seed Program of the Agricul-
tural Marketing Service. 

Part. The program to assess organic 
certifying agencies in the regulations. 

Person. Any individual, partnership, 
corporation, or other legal entity, or 
Government agency. 

Quality Manual. A manual docu-
menting an organic certifying agency’s 
quality system and associated quality 
certification procedures used to certify 
organic producers and handlers of or-
ganically produced agricultural com-
modities in accordance with estab-
lished specifications or standards. 

Regulations. The regulations in this 
part.

§ 37.2 Services. 
Organic certifying agencies request-

ing assessment services under this Part 
shall conform to the provisions of the 
regulations and the requirements of 
International Organization for Stand-
ardization/International Electro-
technical Commission (ISO/IEC) Guide 
65—General Requirements for Bodies 

VerDate Dec<13>2002 05:34 Feb 07, 2003 Jkt 200011 PO 00000 Frm 00189 Fmt 8010 Sfmt 8010 Y:\SGML\200011T.XXX 200011T



190

7 CFR Ch. I (1–1–03 Edition)§ 37.3

Operating Product Certification Sys-
tems, Ref. No. ISO/IEC Guide 65:1996, or 
other internationally recognized guide-
lines or requirements. The Director of 
the Federal Register approves the in-
corporation by reference of ISO/IEC 
Guide 65 in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. You may ob-
tain a copy from the American Na-
tional Standards Institute, 11 West 
42nd Street, New York, NY 10036. You 
may inspect a copy at USDA, AMS, 
LSP, MGCB; STOP 0248, Room 2628–S; 
1400 Independence Ave., SW., Wash-
ington, DC 20250–0248 or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., Suite 700, Washington, DC 
20488. 

(a) Assessment services provided 
under the regulations shall consist of: 

(1) Review of the adequacy of an ap-
plicant’s quality manual against the 
requirements of ISO Guide 65; and 

(2) Onsite auditing of an applicant’s 
organic certification program to en-
sure implementation of the provisions 
of the quality manual and the appli-
cant’s compliance with the require-
ments of ISO Guide 65. 

(b) Organic certifying agencies also 
may request assessment services under 
other international recognized guide-
lines or requirements. Developmental 
assistance in the form of training to 
explain requirements for quality sys-
tem assessment is available upon re-
quest.

§ 37.3 Availability of service. 

Service under these regulations is 
available to State and private organic 
certifying agencies.

§ 37.4 How to apply for service. 

(a) Application. Any organic certi-
fying agency may apply to the Branch 
Chief, Meat Grading and Certification 
(MGC) Branch, Livestock and Seed 
(LS) Program, AMS, P.O. Box 96456, 
Room 2628-South, Washington, DC, 
20090–6456 for assessment service. The 
application shall be made on Form LS–
314, Application for Service. The appli-
cant shall provide the following: 

(1) The name and address of the es-
tablishment at which service is desired; 

(2) The name and post office address 
of the applicant; 

(3) The financial interest of the appli-
cant in the program, except where ap-
plication is made by an official of a 
State Government agency in their offi-
cial capacity; 

(4) The type of business and services 
provided; 

(5) The type of commodity certified; 
and 

(6) the signature of the applicant (or 
the signature and title of his represent-
ative). The application shall indicate 
the status of the applicant as an indi-
vidual, partnership, corporation, or 
other form of entity. Any change in 
such status, at any time while service 
is being received, shall be promptly re-
ported to the Department by the per-
son receiving the service. 

(b) Notice of eligibility for service. The 
applicant will be notified whether its 
application is approved, and the re-
quest for service deemed made under 
the regulations. Upon approval of a re-
quest for service, the applicant shall 
provide a copy of its quality manual. 

(c) Applicants requiring additional 
assessment audits who have already 
submitted Form LS–314 are not re-
quired to submit an additional Form 
LS–314: Provided that, the required in-
formation on the original Form LS–314 
remains unchanged.

§ 37.5 Order of furnishing service. 

Service under the regulations shall 
be furnished to applicants in the order 
in which requests for service therefore 
are received, insofar as consistent with 
good management, efficiency, and 
economy.

§ 37.6 When application may be with-
drawn. 

An application or a request for serv-
ice may be withdrawn by the applicant 
at any time before the application is 
approved or prior to performance of 
service: provided that, the applicant 
shall pay any expenses which have been 
incurred by the Department in connec-
tion with such application.

§ 37.7 Authority to request service. 

Proof of the interest of an applicant 
involved in the request for service, or 
of the authority of any person applying 
for the service on behalf of another 
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may be required, at the discretion of 
the reviewing official.

§ 37.8 Financial interest of official. 
No auditor or other Department offi-

cial shall review any programs or docu-
ments concerning a certification pro-
gram in which the official is directly or 
indirectly financially interested.

§ 37.9 Access to establishments or 
records; record retention. 

The applicant shall cause records and 
documents, with respect to which serv-
ice is requested, to be made easily ac-
cessible for examination. Supervisors 
and other employees of the Department 
responsible for maintaining uniformity 
and accuracy of service shall have ac-
cess to all parts of establishments cov-
ered by approved applications for serv-
ice under the regulations, during nor-
mal business hours or during periods of 
production, for the purpose of evalu-
ating systems or processes associated 
with an approved certification pro-
gram. Records and documents shall be 
retained for at least 5 years beyond the 
date of the applicant’s request for serv-
ice.

§ 37.10 Official assessment. 
Official assessment of an applicant’s 

certification program shall be granted 
upon successful completion of a two-
step review process, as provided for in 
§ 37.2. 

(a) Documentation approval. Docu-
mentation approval will be provided by 
the Branch Chief regarding the ade-
quacy of an applicant’s quality manual 
with respect to ISO Guide 65 require-
ments upon completion of an adequacy 
audit by the auditors. 

(b) Program assessment. Assessment of 
a certification program will be issued 
by the Branch Chief by written memo-
randum or other approved method of 
assessment upon successful completion 
of an onsite audit conducted by the 
auditors of an applicant’s organic cer-
tification program ensuring that the 
provisions of the applicant’s quality 
manual have been implemented and 
that the applicant’s certification pro-
gram complies with the requirements 
of ISO Guide 65. 

(c) Disapproval and corrections. An ap-
plicant determined not to meet appli-

cable assessment requirements shall be 
provided by the Branch Chief with a 
written summary of observed program 
deficiencies. The applicant may appeal 
such a determination in accordance 
with the provisions of § 37.13 or imple-
ment required corrective action. After 
completion of the corrective action, 
the applicant may contact the Branch 
Chief to schedule another audit for as-
sessment.

§ 37.11 Publication of program assess-
ment status. 

(a) The names of assessed certifying 
agencies shall be posted for public ref-
erence on the Livestock and Seed Pro-
gram’s website at: http://
www.ams.usda.gov/lsg/. Such postings 
shall include: certifier’s name and con-
tact information; referenced specifica-
tion or standard(s) covered under the 
scope of assessment; effective date of 
assessment; and control number(s) of 
official certificate(s), as applicable. 

(b) The names of assessed certifying 
agencies posted on the Livestock and 
Seed Program’s website may be re-
moved from the website upon suspen-
sion or termination of assessment for 
noncompliance with the regulations 
pursuant to § 37.13.

§ 37.12 Reassessment. 

Approved certification programs 
shall be subject to periodic reassess-
ment to ensure ongoing compliance 
with the regulations, including the re-
quirements of ISO Guide 65. The fre-
quency of such reassessment shall be 
based on the relative risk associated 
with the certification program’s integ-
rity, as determined by the Branch 
Chief.

§ 37.13 Suspension or denial of pro-
gram assessment; appeals and ter-
mination. 

(a) Suspension or denial of assessment. 
When a review of a certification pro-
gram by auditors finds noncompliance 
with the regulations, including the re-
quirements of ISO Guide 65, the Branch 
Chief may suspend or deny assessment 
until subsequent audits show the non-
compliance has been corrected. 

(b) Appeals. Appeals of adverse deci-
sions by an auditor or the Branch Chief 
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may be made in writing to the Live-
stock and Seed Program Deputy Ad-
ministrator at Room 2092-South, 1400 
Independence Avenue, SW., Wash-
ington, DC 20250–0249. 

(c) Termination. If noncompliance 
with the regulations remains uncor-
rected beyond a reasonable amount of 
time, as determined by the Livestock 
and Seed Program Deputy Adminis-
trator, an application may be rejected 
or program assessment terminated. 

(1) Procedure. Actions under this sub-
paragraph concerning rejection of an 
application or termination of assess-
ment shall be conducted in accordance 
with the Rules of Practice Governing 
Formal Adjudicatory Proceedings In-
stituted by the Secretary Under Var-
ious Statutes set forth in §§ 1.130 
through 1.151 of this title. 

(2) [Reserved]

§ 37.14 Fees and other charges. 
Fees and other charges equal as near-

ly as may be to the cost of the assess-
ment services rendered under the regu-
lations, including reassessments, shall 
be assessed and collected from appli-
cants in accordance with the following 
provisions. 

(a) Fees for Service. Except as other-
wise provided in this section, fees-for-
service shall be based on the time re-
quired to render the service provided 
calculated to the nearest 15-minute pe-
riod, including auditor’s travel, review 
and approval of quality manual, the 
conduct of the onsite audit, and time 
required to prepare reports and any 
other documents in connection with 
the performance of service. The base 
hourly rate for such service is $42.20 
per hour for 8 hours or less of work per-
formed between the hours of 6 a.m. and 
6 p.m., Monday through Friday, except 
on legal holidays. The premium hourly 
rate for all applicants is $47.80 per hour 
charged to users of the service for the 
hours worked in excess of 8 hours per 
day between the hours of 6 a.m. and 6 
p.m.; for the hours worked between 6 
p.m. and 6 a.m., Monday through Fri-
day; and for any time worked on Satur-
day and Sunday, except on legal holi-
days. The holiday rate for all appli-
cants is $79.60 charged to users of the 
service for all hours worked on legal 
holidays. 

(b) Travel charges. When service is re-
quested at a place so distant from an 
auditor’s headquarters, or place of 
prior assignment on circuitous routing, 
that a total of one-half hour or more is 
required for the auditor to travel to 
such place and back to the head-
quarters, or to the next place of assign-
ment on a circuitous routing, the 
charge for such service shall include 
mileage charge administratively deter-
mined by the Department, and travel 
tolls, if applicable, or such travel pro-
rated against all the applicants fur-
nished the service involved on an equi-
table basis, or where the travel is made 
by public transportation (including 
hired vehicles), a fee equal to the ac-
tual cost thereof. However, the appli-
cant will not be charged a new mileage 
rate without notification before the 
service is rendered. 

(c) Per diem charges. When service is 
requested at a place away from the 
auditor’s headquarters, the fee for such 
service shall include a per diem charge 
if the employee performing the service 
is paid per diem in accordance with ex-
isting travel regulations. Per diem 
charges to applicants will cover the 
same period of time for which the audi-
tor receives per diem reimbursement. 
The per diem rate will be administra-
tively determined by the Department. 
However, the applicant will not be 
charged a new per diem rate without 
notification before the service is ren-
dered. 

(d) Other costs. When costs, other 
than costs specified in paragraphs (a), 
(b), and (c) of this section are associ-
ated with providing the services, the 
applicant will be charged for these 
costs. The amount of the costs charged 
will be determined administratively by 
the Department. However, the appli-
cant will not be charged for such cost 
without notification before the service 
is rendered of the charge for such item 
of expense.

§ 37.15 Payment of fees. 
Fees and other charges for service 

shall be paid by the applicant to the 
Livestock and Seed Program, AMS, 
P.O. Box 96456, Room 2628-South, Wash-
ington, DC 20090–6456, with a check 
made payable to the Agricultural Mar-
keting Service.
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§ 37.16 OMB assigned numbers. 
The information collection and rec-

ordkeeping requirements contained in 
this part have been approved by the Of-
fice of Management and Budget (OMB) 
under the provisions of the Paperwork 
Reduction Act, 44 U.S.C. Chapter 35 and 
have been assigned OMB Control Num-
ber 0581–0183.

PARTS 38–41 [RESERVED]

PART 42—STANDARDS FOR CONDI-
TION OF FOOD CONTAINERS

Subpart A—Definitions

Sec.
42.101 Meaning of words. 
42.102 Definitions, general.

Subpart B—Procedures for Stationary Lot 
Sampling and Inspection

42.103 Purpose and scope. 
42.104 Sampling plans and defects. 
42.105 Basis for selection of sample. 
42.106 Classifying and recording defects. 
42.107 Lot acceptance criteria. 
42.108 Normal, tightened or reduced inspec-

tion. 
42.109 Sampling plans for normal condition 

of container inspection, Tables I and I–A. 
42.110 Sampling plans for tightened condi-

tion of container inspection, Tables II 
and II–A. 

42.111 Sampling plans for reduced condition 
of container inspection, Tables III and 
III–A; and limit number for reduced in-
spection, Table III–B. 

42.112 Defects of containers: Tables IV, V, 
VI, and VII. 

42.113 Defects of label, marking, or code: 
Table VIII.

Subpart C—Skip Lot Sampling and 
Inspection Procedures

42.120 Description and qualification. 
42.121 Sampling and inspection procedures. 
42.122 Applicability of other procedures. 
42.123 Flow diagram for skip lot sampling 

and inspection.

Subpart D—On-Line Sampling and 
Inspection Procedures

42.130 Description and qualifications. 
42.131 Selection of samples. 
42.132 Determining cumulative sum values. 
42.133 Portion of production acceptance cri-

teria. 
42.134 Disposition of rejected portions of 

production. 

42.135 Normal, tightened or reduced on-line 
inspection. 

42.136 Applicability of other procedures.

Subpart E—Miscellaneous

42.140 Operating Characteristic (OC) curves 
for on-line sampling and inspection. 

42.141 Obtaining Operating Characteristic 
(OC) curve information for skip lot sam-
pling and inspection. 

42.142 Curve for obtaining Operating Char-
acteristic (OC) curve information for 
skip lot sampling and inspection. 

42.143 Operating Characteristic (OC) curves 
for on-line sampling and inspection.

AUTHORITY: Secs. 203, 205, 60 Stat. 1087, as 
amended, 1090, as amended (7 U.S.C. 1622, 
1624).

Subpart A—Definitions
§ 42.101 Meaning of words. 

Words used in this part in the sin-
gular form shall be considered to im-
port the plural, or vice versa, as the 
case may demand. 

[31 FR 4687, Mar. 19, 1966; 31 FR 4949, Mar. 25, 
1966; Redesignated at 42 FR 32514, June 27, 
1977 and at 46 FR 63203, Dec. 31, 1981]

§ 42.102 Definitions, general. 
For the purpose of this part, unless 

the context otherwise requires, the fol-
lowing terms shall be construed, re-
spectively, to mean: 

Acceptable Quality Level (AQL). The 
maximum number of defects per hun-
dred units (DHU) which is acceptable 
as a process average. Lots, or portions 
of production, having a quality level 
equal to a specified AQL will be accept-
ed approximately 95 percent of the 
time when using the sampling plans 
prescribed for the AQL. 

Acceptance Number (Ac). The number 
in a sampling plan that indicates the 
maximum number of defects permitted 
in a sample in order to consider a lot as 
meeting a specific requirement. 

Administrator. The Administrator of 
the Agricultural Marketing Service 
(AMS) of the Department or any other 
officer or employee of the Agency to 
whom there has heretofore been dele-
gated, or to whom there may hereafter 
be delegated, the authority to act in 
his stead. 

Basic Inspection Period. A specified pe-
riod of consecutive production des-
ignated for on-line inspection (e.g., one 
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