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formal hearing, shall be given to inter-
ested persons. If a formal hearing is re-
quested, the proceeding shall be con-
ducted in accordance with the Rules of 
Practice Governing Formal Adjudica-
tory Proceedings Instituted by the Sec-
retary Under Various Statutes set 
forth in §§ 1.130 through 1.151 of this 
title. 

(e) Except as otherwise provided in 
the rules in this part, any such petition 
not filed within 60 days from the action 
complained of shall be dismissed as un-
timely. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 8464, Feb. 14, 1995]

§ 97.301 Commissioner’s answer. 
(a) The Commissioner may, within 

such time as may be directed by the 
Secretary, furnish a written statement 
to the Secretary in answer to the ap-
pellant’s petition, including such ex-
planation of the reasons for the action 
as may be necessary and supplying a 
copy to the appellant. 

(b) Within 20 days from the date of 
such answer, the appellant may file a 
reply statement directed only to such 
new points of argument as may be 
raised in the Commissioner’s answer.

§ 97.302 Decision by the Secretary. 
(a) The Secretary, after receiving the 

advice of the Board, may affirm or re-
verse the decision of the Commis-
sioner, in whole or in part. 

(b) Should the decision of the Sec-
retary include an explicit statement 
that a certificate be allowed, based on 
an amended application, the applicant 
shall have the right to amend his or 
her application in conformity with 
such statement and such decision shall 
be binding on the Commissioner.

§ 97.303 Action following the decision. 
(a) Copies of the decision of the Sec-

retary shall be served upon the appel-
lant and the Commissioner in the man-
ner provided in § 97.403. 

(b) When an appeal petition is dis-
missed, or when the time for appeal to 
the courts pursuant to the Act has ex-
pired and no such appeal or civil action 
has been filed, proceedings in the ap-
peal shall be considered terminated as 
of the dismissal or expiration date, ex-
cept in those cases in which the nature 

of the decision requires further action 
by the Commissioner. If the decision of 
the Secretary is appealed or a civil ac-
tion has been filed pursuant to the Act, 
the decision of the Secretary will be 
stayed pending the outcome of the 
court appeal or civil action. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17190, Apr. 4, 1995]

GENERAL PROCEDURES IN PRIORITY, 
PROTEST, OR APPEAL PROCEEDINGS

§ 97.400 Extensions of time. 
Upon a showing of good cause, exten-

sions of time not otherwise provided 
for may be granted by the Commis-
sioner or, if an appeal has been filed by 
the Secretary for taking any action re-
quired in any priority, protest, or ap-
peal proceeding.

§ 97.401 Miscellaneous provisions. 
(a) Petitions for reconsideration or 

modification of the decision of the 
Commissioner in priority or protest 
proceedings shall be filed within 20 
days after the date of the decision. 

(b) The Commissioner may consider 
on petition any matter involving abuse 
of discretion in the exercise of an ex-
aminer’s authority, or such other mat-
ters as may be deemed proper to con-
sider. Any such petition, if not filed 
within 20 days from the decision com-
plained of, may be dismissed as un-
timely.

§ 97.402 Service of papers. 
(a) Every paper required to be served 

on opposing parties and filed in the Of-
fice in any priority, protest, or appeal 
proceeding, must be served by the Sec-
retary in the manner provided in 
§ 97.403. 

(b) The requirement in certain sec-
tions that a specified paper shall be 
served includes a requirement that all 
related supporting papers shall also be 
served. Proof of such service upon 
other parties to the proceeding must be 
made before the supporting papers will 
be considered by the Commissioner or 
Secretary.

§ 97.403 Manner of service. 
Service of any paper under this part 

must be on the attorney or agent of the 
party if there be such, or on the party 
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