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immigration judge may not accept an 
admission of deportability, he or she 
shall direct a hearing on the issues. 

(c) Issues of deportability. When de-
portability is not determined under the 
provisions of paragraph (b) of this sec-
tion, the immigration judge shall re-
quest the assignment of a Service 
counsel, and shall receive evidence as 
to any unresolved issues, except that 
no further evidence need be received as 
to any facts admitted during the plead-
ing. The respondent shall provide a 
court certified copy of a Judicial Rec-
ommendation Against Deportation 
(JRAD) to the immigration judge when 
such recommendation will be the basis 
of denying any charge(s) brought by 
the Service in the proceedings against 
the respondent. No JRAD is effective 
against a charge of deportability under 
section 241(a)(11) of the Act or if the 
JRAD was granted on or after Novem-
ber 29, 1990. 

(d) Additional charges. The Service 
may at any time during a hearing 
lodge additional charges of deport-
ability, including factual allegations, 
against the respondent. Copies of the 
additional factual allegations and 
charges shall be submitted in writing 
for service on the respondent and entry 
as an exhibit in the record. The immi-
gration judge shall read the additional 
factual allegations and charges to the 
respondent and explain them to him or 
her. The immigration judge shall ad-
vise the respondent if he or she is not 
represented by counsel that he or she 
may be so represented and also that he 
or she may have a reasonable time 
within which to meet the additional 
factual allegations and charges. The re-
spondent shall be required to state 
then and there whether he or she de-
sires a continuance for either of these 
reasons. Thereafter, the provisions of 
paragraph (b) of this section shall 
apply to the additional factual allega-
tions and lodged charges.

§ 240.49 Ancillary matters, applica-
tions. 

(a) Creation of the status of an alien 
lawfully admitted for permanent resi-
dence. The respondent may apply to the 
immigration judge for suspension of 
deportation under section 244(a) of the 
Act; for adjustment of status under 

section 245 of the Act, or under section 
1 of the Act of November 2, 1966, or 
under section 101 or 104 of the Act of 
October 28, 1977; or for the creation of 
a record of lawful admission for perma-
nent residence under section 249 of the 
Act. The application shall be subject to 
the requirements of 8 CFR parts 240, 
245, and 249. The approval of any appli-
cation made to the immigration judge 
under section 245 of the Act by an alien 
spouse (as defined in section 216(g)(1) of 
the Act) or by an alien entrepreneur 
(as defined in section 216A(f)(1) of the 
Act), shall result in the alien’s obtain-
ing the status of lawful permanent 
resident on a conditional basis in ac-
cordance with the provisions of section 
216 or 216A of the Act, whichever is ap-
plicable. However, the Petition to Re-
move the Conditions on Residence re-
quired by section 216(c) of the Act or 
the Petition by Entrepreneur to Re-
move Conditions required by section 
216A(c) of the Act shall be made to the 
director in accordance with 8 CFR part 
216. In conjunction with any applica-
tion for creation of status of an alien 
lawfully admitted for permanent resi-
dence made to an immigration judge, if 
the respondent is inadmissible under 
any provision of section 212(a) of the 
Act and believes that he or she meets 
the eligibility requirements for a waiv-
er of the ground of inadmissibility, he 
or she may apply to the immigration 
judge for such waiver. The immigration 
judge shall inform the respondent of 
his or her apparent eligibility to apply 
for any of the benefits enumerated in 
this paragraph and shall afford the re-
spondent an opportunity to make ap-
plication therefor during the hearing. 
In exercising discretionary power when 
considering an application under this 
paragraph, the immigration judge may 
consider and base the decision on infor-
mation not contained in the record and 
not made available for inspection by 
the respondent, provided the Commis-
sioner has determined that such infor-
mation is relevant and is classified 
under the applicable Executive Order 
as requiring protection from unauthor-
ized disclosure in the interest of na-
tional security. Whenever the immi-
gration judge believes that he or she 
can do so while safeguarding both the
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information and its source, the immi-
gration judge should inform the re-
spondent of the general nature of the 
information in order that the respond-
ent may have an opportunity to offer 
opposing evidence. A decision based in 
whole or in part on such classified in-
formation shall state that the informa-
tion is material to the decision. 

(b) Voluntary departure. The respond-
ent may apply to the immigration 
judge for voluntary departure in lieu of 
deportation pursuant to section 244(e) 
of the Act and § 240.56. 

(c) Applications for asylum or with-
holding of deportation. (1) The immigra-
tion judge shall notify the respondent 
that if he or she is finally ordered de-
ported, his or her deportation will in 
the first instance be directed pursuant 
to section 243(a) of the Act to the coun-
try designated by the respondent and 
shall afford him or her an opportunity 
then and there to make such designa-
tion. The immigration judge shall then 
specify and state for the record the 
country, or countries in the alter-
native, to which respondent’s deporta-
tion will be directed pursuant to sec-
tion 243(a) of the Act if the country of 
his or her designation will not accept 
him or her into its territory, or fails to 
furnish timely notice of acceptance, or 
if the respondent declines to designate 
a country. 

(2) If the alien expresses fear of perse-
cution or harm upon return to any of 
the countries to which the alien might 
be deported pursuant to paragraph 
(c)(1) of this section, and the alien has 
not previously filed an application for 
asylum or withholding of deportation 
that has been referred to the immigra-
tion judge by an asylum officer in ac-
cordance with § 208.14(b) of this chap-
ter, the immigration judge shall: 

(i) Advise the alien that he or she 
may apply for asylum in the United 
States or withholding of deportation to 
those countries; and 

(ii) Make available the appropriate 
application forms. 

(3) An application for asylum or 
withholding of deportation must be 
filed with the Immigration Court, pur-
suant to § 208.4(b) of this chapter. Upon 
receipt of an application that has not 
been referred by an asylum officer, the 
Immigration Court shall forward a 

copy to the Department of State pursu-
ant to § 208.11 of this chapter and shall 
calendar the case for a hearing. The 
reply, if any, of the Department of 
State, unless classified under the appli-
cable Executive Order, shall be given 
to both the applicant and to the Serv-
ice counsel representing the govern-
ment. 

(4) Applications for asylum or with-
holding of deportation so filed will be 
decided by the immigration judge pur-
suant to the requirements and stand-
ards established in 8 CFR part 208 after 
an evidentiary hearing that is nec-
essary to resolve factual issues in dis-
pute. An evidentiary hearing extending 
beyond issues related to the basis for a 
mandatory denial of the application 
pursuant to § 208.13 or § 208.16 of this 
chapter is not necessary once the im-
migration judge has determined that 
such a denial is required. 

(i) Evidentiary hearings on applica-
tions for asylum or withholding of de-
portation will be open to the public un-
less the applicant expressly requests 
that it be closed. 

(ii) Nothing in this section is in-
tended to limit the authority of the 
immigration judge properly to control 
the scope of any evidentiary hearing. 

(iii) During the deportation hearing, 
the applicant shall be examined under 
oath on his or her application and may 
present evidence and witnesses in his 
or her own behalf. The applicant has 
the burden of establishing that he or 
she is a refugee as defined in section 
101(a)(42) of the Act pursuant to the 
standard set forth in § 208.13 of this 
chapter. 

(iv) The Service counsel for the gov-
ernment may call witnesses and 
present evidence for the record, includ-
ing information classified under the 
applicable Executive Order, provided 
the immigration judge or the Board 
has determined that such information 
is relevant to the hearing. When the 
immigration judge receives such classi-
fied information he or she shall inform 
the applicant. The agency that pro-
vides the classified information to the 
immigration judge may provide an un-
classified summary of the information 
for release to the applicant, whenever 
it determines it can do so consistently 
with safeguarding both the classified
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nature of the information and its 
source. The summary should be as de-
tailed as possible, in order that the ap-
plicant may have an opportunity to 
offer opposing evidence. A decision 
based in whole or in part on such clas-
sified information shall state whether 
such information is material to the de-
cision. 

(5) The decision of an immigration 
judge to grant or deny asylum or with-
holding of deportation shall be commu-
nicated to the applicant and to the 
Service counsel for the government. An 
adverse decision will state why asylum 
or withholding of deportation was de-
nied. 

(d) Application for relief under sections 
241(a)(1)(H) and 241(a)(1)(E)(iii) of the 
Act. The respondent may apply to the 
immigration judge for relief from de-
portation under sections 241(a)(1)(H) 
and 241(a)(1)(E)(iii) of the Act. 

(e) General. An application under this 
section shall be made only during the 
hearing and shall not be held to con-
stitute a concession of alienage or de-
portability in any case in which the re-
spondent does not admit his alienage 
or deportability. However, nothing in 
this section shall prohibit the Service 
from using information supplied in an 
application for asylum or withholding 
of deportation submitted to an asylum 
officer pursuant to § 208.2 of this chap-
ter on or after January 4, 1995, as the 
basis for issuance of an order to show 
cause or a notice to appear to establish 
alienage or deportability in a case re-
ferred to an immigration judge under 
§ 208.14(b) of this chapter. The respond-
ent shall have the burden of estab-
lishing that he or she is eligible for any 
requested benefit or privilege and that 
it should be granted in the exercise of 
discretion. The respondent shall not be 
required to pay a fee on more than one 
application within paragraphs (a) and 
(c) of this section, provided that the 
minimum fee imposed when more than 
one application is made shall be deter-
mined by the cost of the application 
with the highest fee. Nothing con-
tained in this section is intended to 
foreclose the respondent from applying 
for any benefit or privilege which he or 
she believes himself or herself eligible 
to receive in proceedings under this 
part.

§ 240.50 Decision of the immigration 
judge. 

(a) Contents. The decision of the im-
migration judge may be oral or writ-
ten. Except when deportability is de-
termined on the pleadings pursuant to 
§ 240.48(b), the decision of the immigra-
tion judge shall include a finding as to 
deportability. The formal enumeration 
of findings is not required. The decision 
shall also contain the reasons for 
granting or denying the request. The 
decision shall be concluded with the 
order of the immigration judge. 

(b) Summary decision. Notwith-
standing the provisions of paragraph 
(a) of this section, in any case where 
deportability is determined on the 
pleadings pursuant to § 240.48(b) and the 
respondent does not make an applica-
tion under § 240.49, or the respondent 
applies for voluntary departure only 
and the immigration judge grants the 
application, the immigration judge 
may enter a summary decision on 
Form EOIR–7, Summary Order of De-
portation, if deportation is ordered, or 
on Form EOIR–6, Summary Order of 
Voluntary Departure, if voluntary de-
parture is granted with an alternate 
order of deportation. 

(c) Order of the immigration judge. The 
order of the immigration judge shall 
direct the respondent’s deportation, or 
the termination of the proceedings, or 
such other disposition of the case as 
may be appropriate. When deportation 
is ordered, the immigration judge shall 
specify the country, or countries in the 
alternate, to which respondent’s depor-
tation shall be directed. The immigra-
tion judge is authorized to issue orders 
in the alternative or in combination as 
he or she may deem necessary.

§ 240.51 Notice of decision. 
(a) Written decision. A written deci-

sion shall be served upon the respond-
ent and the Service counsel, together 
with the notice referred to in § 3.3 of 
this chapter. Service by mail is com-
plete upon mailing. 

(b) Oral decision. An oral decision 
shall be stated by the immigration 
judge in the presence of the respondent 
and the trail attorney, if any, at the 
conclusion of the hearing. Unless ap-
peal from the decision is waived, the 
respondent shall be furnished with
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