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(C) A statement that the capital and 
surplus of the national bank is not less 
than the capital and surplus required 
by state law of state banks, trust com-
panies, and other corporations exer-
cising comparable fiduciary powers; 

(D) Sufficient biographical informa-
tion on proposed trust management 
personnel to enable the OCC to assess 
their qualifications; and 

(E) A description of the locations 
where the bank will conduct fiduciary 
activities. 

(ii) If approval to exercise fiduciary 
powers is desired in connection with 
any other transaction subject to an ap-
plication under this part, the applicant 
covered under paragraph (e)(1)(ii) or 
(e)(1)(iii) of this section may include a 
request for approval of fiduciary pow-
ers, including the information required 
by paragraph (e)(2)(i) of this section, as 
part of its other application. The OCC 
does not require a separate application 
requesting approval to exercise fidu-
ciary powers under these cir-
cumstances. 

(3) Expedited review. (i) An application 
by an eligible bank to exercise fidu-
ciary powers is deemed approved by the 
OCC as of the 30th day after the appli-
cation is received by the OCC, unless 
the OCC notifies the bank prior to that 
date that the filing is not eligible for 
expedited review under § 5.13(a)(2). 

(ii) An eligible bank applying for fi-
duciary powers may omit the opinion 
of counsel required by paragraph 
(e)(2)(i)(B) of this section unless such 
opinion is specifically requested by the 
OCC. 

(4) Permit. Approval of an application 
under this section constitutes a permit 
under 12 U.S.C. 92a to conduct the fidu-
ciary powers requested in the applica-
tion. 

(5) Notice of fiduciary activities in addi-
tional states. No further application 
under this section is required when a 
national bank with existing OCC ap-
proval to exercise fiduciary powers 
plans to engage in any of the activities 
specified in § 9.7(d) of this chapter or to 
conduct activities ancillary to its fidu-
ciary business, in a state in addition to 
the state described in the application 
for fiduciary powers that the OCC has 
approved. Instead, unless the bank pro-
vides notice through other means (such 

as a merger application), the bank 
shall provide written notice to the OCC 
no later than ten days after it begins 
to engage in any of the activities speci-
fied in § 9.7(d) of this chapter in the new 
state. The written notice must identify 
the new state or states involved, iden-
tify the fiduciary activities to be con-
ducted, and describe the extent to 
which the activities differ materially 
from the fiduciary activities that the 
bank was previously authorized to con-
duct. No notice is required if the bank 
is conducting only activities ancillary 
to its fiduciary business through a 
trust representative office or other-
wise. 

(6) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do 
not apply to this section. However, if 
the OCC concludes that an application 
presents significant and novel policy, 
supervisory, or legal issues, the OCC 
may determine that any or all parts of 
§§ 5.8, 5.10, and 5.11 apply. 

(7) Expiration of approval. Approval 
expires if a national bank does not 
commence fiduciary activities within 
18 months from the date of approval. 

[61 FR 60363, Nov. 27, 1996, as amended at 66 
FR 34797, July 2, 2001]

Subpart C—Expansion of Activities
§ 5.30 Establishment, acquisition, and 

relocation of a branch. 
(a) Authority. 12 U.S.C. 1–42, and 2901–

2907. 
(b) Licensing requirements. A national 

bank shall submit an application and 
obtain prior OCC approval in order to 
establish or relocate a branch. 

(c) Scope. This section describes the 
procedures and standards governing 
OCC review and approval of a national 
bank’s application to establish a new 
branch or to relocate a branch. The 
standards of this section and, as appli-
cable, 12 U.S.C. 36(b), but not the proce-
dures set forth in this section, apply to 
a branch established as a result of a 
business combination approved under 
§ 5.33. A branch established through a 
business combination is subject only to 
the procedures set forth in § 5.33. 

(d) Definitions—(1) Branch includes 
any branch bank, branch office, branch 
agency, additional office, or any 
branch place of business established by 

VerDate jul<14>2003 20:22 Jan 17, 2004 Jkt 203034 PO 00000 Frm 00083 Fmt 8010 Sfmt 8010 Y:\SGML\203034T.XXX 203034T



84

12 CFR Ch. I (1–1–04 Edition)§ 5.30 

a national bank in the United States or 
its territories at which deposits are re-
ceived, checks paid, or money lent. A 
branch does not include an automated 
teller machine (ATM) or a remote serv-
ice unit. 

(i) A branch established by a national 
bank includes a mobile facility, tem-
porary facility, drop box or a seasonal 
agency, as described in 12 U.S.C. 36(c). 

(ii) A facility otherwise described in 
this paragraph (d)(1) is not a branch if: 

(A) The bank establishing the facility 
does not permit members of the public 
to have physical access to the facility 
for purposes of making deposits, paying 
checks, or borrowing money (e.g., an 
office established by the bank that re-
ceives deposits only through the mail); 
or 

(B) It is located at the site of, or is 
an extension of, an approved main or 
branch office of the national bank. The 
OCC determines whether a facility is 
an extension of an existing main or 
branch office on a case-by-case basis. 

(2) Home state means the state in 
which the national bank’s main office 
is located. 

(3) Messenger service has the meaning 
set forth in 12 CFR 7.1012. 

(4) Mobile branch is a branch, other 
than a messenger service branch, that 
does not have a single, permanent site, 
and includes a vehicle that travels to 
various public locations to enable cus-
tomers to conduct their banking busi-
ness. A mobile branch may provide 
services at various regularly scheduled 
locations or it may be open at irregular 
times and locations such as at county 
fairs, sporting events, or school reg-
istration periods. A branch license is 
needed for each mobile unit. 

(5) Temporary branch means a branch 
that is located at a fixed site and 
which, from the time of its opening, is 
scheduled to, and will, permanently 
close no later than a certain date (not 
longer than one year after the branch 
is first opened) specified in the branch 
application and the public notice. 

(e) Policy. In determining whether to 
approve an application to establish or 
relocate a branch, the OCC is guided by 
the following principles: 

(1) Maintaining a sound banking sys-
tem; 

(2) Encouraging a national bank to 
help meet the credit needs of its entire 
community; 

(3) Relying on the marketplace as 
generally the best regulator of eco-
nomic activity; and 

(4) Encouraging healthy competition 
to promote efficiency and better serv-
ice to customers. 

(f) Procedures—(1) General. Except as 
provided in paragraph (f)(2) of this sec-
tion, each national bank proposing to 
establish a branch shall submit to the 
appropriate district office a separate 
application for each proposed branch. 

(2) Messenger services. A national 
bank may request approval, through a 
single application, for multiple mes-
senger services to serve the same gen-
eral geographic area. (See 12 CFR 
7.1012). Unless otherwise required by 
law, the bank need not list the specific 
locations to be served. 

(3) Jointly established branches. If a na-
tional bank proposes to establish a 
branch jointly with one or more na-
tional banks or depository institutions, 
only one of the national banks must 
submit a branch application. The na-
tional bank submitting the application 
may act as agent for all national banks 
in the group of depository institutions 
proposing to share the branch. The ap-
plication must include the name and 
main office address of each national 
bank in the group. 

(4) Authorization. The OCC authorizes 
operation of the branch when all re-
quirements and conditions for opening 
are satisfied. 

(5) Expedited review. An application 
submitted by an eligible bank to estab-
lish or relocate a branch is deemed ap-
proved by the OCC as of the 15th day 
after the close of the applicable public 
comment period, or the 45th day after 
the filing is received by the OCC, 
whichever is later, unless the OCC noti-
fies the bank prior to that date that 
the filing is not eligible for expedited 
review, or the expedited review process 
is extended, under § 5.13(a)(2). An appli-
cation to establish or relocate more 
than one branch is deemed approved by 
the OCC as of the 15th day after the 
close of the last public comment pe-
riod. 
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(g) Interstate branches. A national 
bank that seeks to establish and oper-
ate a de novo branch in any state other 
than the bank’s home state or a state 
in which the bank already has a branch 
shall satisfy the standards and require-
ments of 12 U.S.C. 36(g). 

(h) Exceptions to rules of general appli-
cability. (1) A national bank filing an 
application for a mobile branch or mes-
senger service branch shall publish a 
public notice, as described in § 5.8, in 
the communities in which the bank 
proposes to engage in business. 

(2) The comment period on an appli-
cation to engage in a short-distance 
branch relocation is 15 days. 

(3) The OCC may waive or reduce the 
public notice and comment period, as 
appropriate, with respect to an applica-
tion to establish a branch to restore 
banking services to a community af-
fected by a disaster or to temporarily 
replace banking facilities where, be-
cause of an emergency, the bank can-
not provide services or must curtail 
banking services. 

(4) The OCC may waive or reduce the 
public notice and comment period, as 
appropriate, for an application by a na-
tional bank with a CRA rating of Satis-
factory or better to establish a tem-
porary branch which, if it were estab-
lished by a state bank to operate in the 
manner proposed, would be permissible 
under state law without state approval. 

(i) Expiration of approval. Approval 
expires if a branch has not commenced 
business within 18 months after the 
date of approval. 

(j) Branch closings. A national bank 
shall comply with the requirements of 
12 U.S.C. 1831r–1 with respect to proce-
dures for branch closings.

§ 5.32 Expedited procedures for cer-
tain reorganizations. 

(a) Authority. 12 U.S.C. 93a and 215a–2. 
(b) Scope. This section prescribes the 

procedures for OCC review and ap-
proval of a national bank’s reorganiza-
tion to become a subsidiary of a bank 
holding company or a company that 
will, upon consummation of such reor-
ganization, become a bank holding 
company. For purposes of this section, 
a ‘‘bank holding company’’ means any 
company that owns or controls a na-

tional bank, or will own or control one 
as a result of the reorganization. 

(c) Licensing requirements. A national 
bank shall submit an application to, 
and obtain approval from, the OCC 
prior to participating in a reorganiza-
tion described in paragraph (b) of this 
section. 

(d) Procedures—(1) General. An appli-
cation filed in accordance with this 
section shall be deemed approved on 
the 30th day after the OCC receives the 
application, unless the OCC notifies the 
bank otherwise. Approval is subject to 
the condition that the bank provide 
the OCC with 60 days’ prior notice of 
any significant deviation from the 
bank’s business plan or any significant 
deviation from the proposed changes to 
the bank’s business plan described in 
the bank’s plan of reorganization. 

(2) Reorganization plan. The applica-
tion must include a reorganization 
plan that: 

(i) Specifies the manner in which the 
reorganization shall be carried out; 

(ii) Is approved by a majority of the 
entire board of directors of the na-
tional bank; 

(iii) Specifies: 
(A) The amount and type of consider-

ation that the bank holding company 
will provide to the shareholders of the 
reorganizing bank for their shares of 
stock of the bank; 

(B) The date as of which the rights of 
each shareholder to participate in that 
exchange will be determined; and 

(C) The manner in which the ex-
change will be carried out; 

(iv) Is submitted to the shareholders 
of the reorganizing bank at a meeting 
to be held at the call of the directors in 
accordance with the procedures pre-
scribed in connection with a merger of 
a national bank under section 3 of the 
National Bank Consolidation and 
Merger Act, 12 U.S.C. 215a(a)(2); and 

(v) Describes any changes to the 
bank’s business plan resulting from the 
reorganization. 

(3) Financial and managerial resources 
and future prospects. In reviewing an ap-
plication under this section, the OCC 
will consider the impact of the pro-
posed affiliation on the financial and 
managerial resources and future pros-
pects of the national bank. 
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(e) Rights of dissenting shareholders. 
Any shareholder of a bank who has 
voted against an approved reorganiza-
tion at the meeting referred to in para-
graph (d)(2)(iv) of this section, or who 
has given notice of dissent in writing 
to the presiding officer at or prior to 
that meeting, is entitled to receive the 
value of his or her shares by providing 
a written request to the bank within 30 
days after the consummation of the re-
organization, as provided by section 3 
of the National Bank Consolidation 
and Merger Act, 12 U.S.C. 215a(b) and 
(c), for the merger of a national bank. 

(f) Approval under the Bank Holding 
Company Act. This section does not af-
fect the applicability of the Bank Hold-
ing Company Act of 1956. Applicants 
shall indicate in their application the 
status of any application required to be 
filed with the Board of Governors of 
the Federal Reserve System. 

(g) Expiration of approval. Approval 
expires if a national bank has not com-
pleted the reorganization within one 
year of the date of approval. 

(h) Adequacy of disclosure. (1) An ap-
plicant shall inform shareholders of all 
material aspects of a reorganization 
and comply with applicable require-
ments of the Federal securities laws, 
including the OCC’s securities regula-
tions at 12 CFR part 11. 

(2) Any applicant not subject to the 
registration provisions of the Securi-
ties Exchange Act of 1934 shall submit 
the proxy materials or information 
statements it uses in connection with 
the reorganization to the appropriate 
district office no later than when the 
materials are sent to the shareholders. 

[68 FR 70129, Dec. 17, 2003]

EFFECTIVE DATE NOTE: At 68 FR 70129, Dec. 
17, 2003, § 5.32 was added, effective Jan. 16, 
2004.

§ 5.33 Business combinations.
(a) Authority. 12 U.S.C. 24(Seventh), 

93a, 181, 214a, 215, 215a, 215a–1, 215c, 
1815(d)(3), 1828(c), 2903, and Sec. 102, 
Pub. L. 103–328, 108 Stat. 2338. 

(b) Licensing requirements. A national 
bank shall submit an application and 
obtain prior OCC approval for a busi-
ness combination between the national 
bank and another depository institu-
tion when the resulting institution is a 
national bank. A national bank shall 

give notice to the OCC prior to engag-
ing in a combination where the result-
ing institution will not be a national 
bank. 

(c) Scope. This section sets forth the 
standards for OCC review and approval 
of an application for a business com-
bination resulting in a national bank 
and for notices and other procedures 
for national banks involved in all 
forms of combinations. 

(d) Definitions—(1) Business combina-
tion means any merger or consolidation 
between a national bank and one or 
more depository institutions in which 
the resulting institution is a national 
bank, the acquisition by a national 
bank of all, or substantially all, of the 
assets of another depository institu-
tion, or the assumption by a national 
bank of deposit liabilities of another 
depository institution. 

(2) Business reorganization means ei-
ther: 

(i) A business combination between 
eligible banks, or between an eligible 
bank and an eligible depository institu-
tion, that are controlled by the same 
holding company or that will be con-
trolled by the same holding company 
prior to the combination; or 

(ii) A business combination between 
an eligible bank and an interim bank 
chartered in a transaction in which a 
person or group of persons exchanges 
its shares of the eligible bank for 
shares of a newly formed holding com-
pany and receives after the transaction 
substantially the same proportional 
share interest in the holding company 
as it held in the eligible bank (except 
for changes in interests resulting from 
the exercise of dissenters’ rights), and 
the reorganization involves no other 
transactions involving the bank. 

(3) Home state means, with respect to 
a national bank, the state in which the 
main office of the bank is located and, 
with respect to a state bank, the state 
by which the bank is chartered. 

(4) Interim bank means a national 
bank that does not operate independ-
ently but exists solely as a vehicle to 
accomplish a business combination. 

(e) Policy—(1) Factors. The OCC con-
siders the following factors in evalu-
ating an application for a business 
combination: 
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(i) Competition. (A) The OCC considers 
the effect of a proposed business com-
bination on competition. The applicant 
shall provide a competitive analysis of 
the transaction, including a definition 
of the relevant geographic market or 
markets. An applicant may refer to the 
Manual for procedures to expedite its 
competitive analysis. 

(B) The OCC will deny an application 
for a business combination if the com-
bination would result in a monopoly or 
would be in furtherance of any com-
bination or conspiracy to monopolize 
or attempt to monopolize the business 
of banking in any part of the United 
States. The OCC also will deny any 
proposed business combination whose 
effect in any section of the United 
States may be substantially to lessen 
competition, or tend to create a mo-
nopoly, or which in any other manner 
would be in restraint of trade, unless 
the probable effects of the transaction 
in meeting the convenience and needs 
of the community clearly outweigh the 
anticompetitive effects of the trans-
action. For purposes of weighing 
against anticompetitive effects, a busi-
ness combination may have favorable 
effects in meeting the convenience and 
needs of the community if the deposi-
tory institution being acquired has 
limited long-term prospects, or if the 
resulting national bank will provide 
significantly improved, additional, or 
less costly services to the community. 

(ii) Financial and managerial resources 
and future prospects. The OCC considers 
the financial and managerial resources 
and future prospects of the existing or 
proposed institutions. 

(iii) Convenience and needs of commu-
nity. The OCC considers the probable 
effects of the business combination on 
the convenience and needs of the com-
munity served. The applicant shall de-
scribe these effects in its application, 
including any planned office closings 
or reductions in services following the 
business combination and the likely 
impact on the community. The OCC 
also considers additional relevant fac-
tors, including the resulting national 
bank’s ability and plans to provide ex-
panded or less costly services to the 
community. 

(iv) Community reinvestment. The OCC 
considers the performance of the appli-

cant and the other depository institu-
tions involved in the business combina-
tion in helping to meet the credit needs 
of the relevant communities, including 
low- and moderate-income neighbor-
hoods, consistent with safe and sound 
banking practices. 

(2) Acquisition and retention of 
branches. An applicant shall disclose 
the location of any branch it will ac-
quire and retain in a business combina-
tion. The OCC considers the acquisition 
and retention of a branch under the 
standards set out in § 5.30, but it does 
not require a separate application 
under § 5.30. 

(3) Subsidiaries. (i) An applicant must 
identify any subsidiary to be acquired 
in a business combination and state 
the activities of each subsidiary. The 
OCC does not require a separate appli-
cation under § 5.34 or a separate notice 
under § 5.39. 

(ii) An applicant proposing to ac-
quire, through a business combination, 
a subsidiary of a depository institution 
other than a national bank must pro-
vide the same information and analysis 
of the subsidiary’s activities that 
would be required if the applicant were 
establishing the subsidiary pursuant to 
§§ 5.34 or 5.39. 

(4) Interim bank—(i) Application. An 
applicant for a business combination 
that plans to use an interim bank to 
accomplish the transaction shall file 
an application to organize an interim 
bank as part of the application for the 
related business combination. 

(ii) Conditional approval. The OCC 
grants conditional approval to form an 
interim bank when it acknowledges re-
ceipt of the application for the related 
business combination. 

(iii) Corporate status. An interim bank 
becomes a legal entity and may enter 
into legally valid agreements when it 
has filed, and the OCC has accepted, 
the interim bank’s duly executed arti-
cles of association and organization 
certificate. OCC acceptance occurs: 

(A) On the date the OCC advises the 
interim bank that its articles of asso-
ciation and organization certificate are 
acceptable; or 

(B) On the date the interim bank files 
articles of association and an organiza-
tion certificate that conform to the 
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form for those documents provided by 
the OCC in the Manual. 

(iv) Other corporate procedures. An ap-
plicant should consult the Manual to 
determine what other information is 
necessary to complete the chartering 
of the interim bank as a national bank. 

(5) Nonconforming assets. An applicant 
shall identify any nonconforming ac-
tivities and assets, including noncon-
forming subsidiaries, of other institu-
tions involved in the business combina-
tion, that will not be disposed of or dis-
continued prior to consummation of 
the transaction. The OCC generally re-
quires a national bank to divest or con-
form nonconforming assets, or dis-
continue nonconforming activities, 
within a reasonable time following the 
business combination. 

(6) Fiduciary powers. An applicant 
shall state whether the resulting bank 
intends to exercise fiduciary powers 
pursuant to § 5.26(b) (1) or (2). 

(7) Expiration of approval. Approval of 
a business combination, and condi-
tional approval to form an interim 
bank charter, if applicable, expires if 
the business combination is not con-
summated within one year after the 
date of OCC approval. 

(8) Adequacy of disclosure. (i) An appli-
cant shall inform shareholders of all 
material aspects of a business com-
bination and shall comply with any ap-
plicable requirements of the Federal 
securities laws and securities regula-
tions of the OCC. Accordingly, an ap-
plicant shall ensure that all proxy and 
information statements prepared in 
connection with a business combina-
tion do not contain any untrue or mis-
leading statement of a material fact, 
or omit to state a material fact nec-
essary in order to make the statements 
made, in the light of the circumstances 
under which they were made, not mis-
leading. 

(ii) A national bank applicant with 
one or more classes of securities sub-
ject to the registration provisions of 
section 12 (b) or (g) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78l(b) or 
78l(g), shall file preliminary proxy ma-
terial or information statements for re-
view with the Director, Securities and 
Corporate Practices Division, OCC, 
Washington, DC 20219, and with the ap-
propriate district office. Any other ap-

plicant shall submit the proxy mate-
rials or information statements it uses 
in connection with the combination to 
the appropriate district office no later 
than when the materials are sent to 
the shareholders. 

(f) Exceptions to rules of general appli-
cability—(1) National bank applicant. 
Section 5.8 (a) through (c) does not 
apply to a national bank applicant that 
is subject to specific statutory notice 
requirements for a business combina-
tion. A national bank applicant shall 
follow, as applicable, the public notice 
requirements contained in 12 U.S.C. 
1828(c)(3) (business combinations), 12 
U.S.C. 215(a) (consolidation under a na-
tional bank charter), 12 U.S.C. 
215a(a)(2) (merger under a national 
bank charter), and paragraph (g) of this 
section (merger or consolidation with a 
Federal savings association resulting 
in a state bank). 

(2) Interim bank. Sections 5.8, 5.10, and 
5.11 do not apply to an application to 
organize an interim bank. However, if 
the OCC concludes that an application 
presents significant and novel policy, 
supervisory, or legal issues, the OCC 
may determine that any or all parts of 
§§ 5.8, 5.10, and 5.11 apply. The OCC 
treats an application to organize an in-
terim bank as part of the related appli-
cation to engage in a business com-
bination and does not require a sepa-
rate public notice and public comment 
process. 

(3) State bank or Federal savings asso-
ciation as resulting institution. Sections 
5.2 and 5.5 through 5.13 do not apply to 
transactions covered by paragraph 
(g)(3) of this section. 

(g) Approval procedures and treatment 
of dissenting shareholders in consolida-
tions and mergers—(1) Consolidations and 
mergers with other national banks and 
state banks as defined in 12 U.S.C. 215b(1) 
resulting in a national bank. A national 
bank entering into a consolidation or 
merger authorized pursuant to 12 
U.S.C. 215 or 215a, respectively, is sub-
ject to the approval procedures and re-
quirements with respect to treatment 
of dissenting shareholders set forth in 
those provisions. 

(2) Consolidations and mergers with 
Federal savings associations under 12 
U.S.C. 215c resulting in a national bank. 
(i) With the approval of the OCC, any 
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national bank and any Federal savings 
association may consolidate or merge 
with a national bank as the resulting 
institution by complying with the fol-
lowing procedures: 

(A) A national bank entering into the 
consolidation or merger shall follow 
the procedures of 12 U.S.C. 215 or 215a, 
respectively, as if the Federal savings 
association were a state or national 
bank. 

(B) A Federal savings association en-
tering into the consolidation or merger 
also shall follow the procedures of 12 
U.S.C. 215 or 215a, respectively, as if 
the Federal savings association were a 
state bank or national bank, except 
where the laws or regulations gov-
erning Federal savings associations 
specifically provide otherwise. 

(ii) The OCC may conduct an ap-
praisal or reappraisal of dissenters’ 
shares of stock in a national bank in-
volved in a consolidation or merger 
with a Federal savings association if 
all parties agree that the determina-
tion is final and binding on each party. 

(3) Merger or consolidation of a na-
tional bank resulting in a state bank as 
defined in 12 U.S.C. 214(a) or a Federal 
savings association—(i) Policy. Prior 
OCC approval is not required for the 
merger or consolidation of a national 
bank with a state bank or Federal sav-
ings association when the resulting in-
stitution will be a state bank or Fed-
eral savings association. Termination 
of a national bank’s status as a na-
tional banking association is auto-
matic upon completion of the require-
ments of 12 U.S.C. 214a, in accordance 
with 12 U.S.C. 214c, in the case of a 
merger or consolidation when the re-
sulting institution is a state bank, or 
paragraph (g)(3)(iii) of this section, in 
the case of a merger or consolidation 
when the resulting institution is a Fed-
eral savings association, and con-
summation of the transaction. 

(ii) Procedures. A national bank desir-
ing to merge or consolidate with a 
state bank or a Federal savings asso-
ciation when the resulting institution 
will be a state bank or Federal savings 
association shall submit a notice to the 
appropriate district office advising of 
its intention. The national bank shall 
submit this notice at the time the ap-
plication to merge or consolidate is 

filed with the responsible agency under 
the Bank Merger Act, 12 U.S.C. 1828(c). 
The OCC then provides instructions to 
the national bank for terminating its 
status as a national bank, including re-
quiring the bank to provide the appro-
priate district office with the bank’s 
charter (or a copy) in connection with 
the consummation of the transaction. 

(iii) Special procedures for merger or 
consolidation into a Federal savings asso-
ciation. (A) With the exception of the 
procedures in paragraph (g)(3)(iii)(B) of 
this section, a national bank entering 
into a merger or consolidation with a 
Federal savings association when the 
resulting institution will be a Federal 
savings association shall comply with 
the requirements of 12 U.S.C. 214a and 
12 U.S.C. 214c as if the Federal savings 
association were a state bank. How-
ever, for these purposes the references 
in 12 U.S.C. 214c to ‘‘law of the State in 
which such national banking associa-
tion is located’’ and ‘‘any State author-
ity’’ mean ‘‘laws and regulations gov-
erning Federal savings associations’’ 
and ‘‘Office of Thrift Supervision,’’ re-
spectively. 

(B) National bank shareholders who 
dissent from a plan to merge or con-
solidate may receive in cash the value 
of their national bank shares if they 
comply with the requirements of 12 
U.S.C. 214a as if the Federal savings as-
sociation were a state bank. The OCC 
conducts an appraisal or reappraisal of 
the value of the national bank shares 
held by dissenting shareholders only if 
all parties agree that the determina-
tion will be final and binding. The par-
ties shall also agree on how the total 
expenses of the OCC in making the ap-
praisal will be divided among the par-
ties and paid to the OCC. The plan of 
merger or consolidation must provide, 
consistent with the requirements of 
the Office of Thrift Supervision, the 
manner of disposing of the shares of 
the resulting Federal savings associa-
tion not taken by the dissenting share-
holders of the national bank. 

(h) Interstate combinations. A business 
combination between banks under the 
authority of 12 U.S.C. 1831u(a)(1) must 
satisfy the standards and requirements 
and comply with the procedures of 12 
U.S.C. 1831u and the procedures of 12 
U.S.C. 215 and 215a as applicable. For 
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purposes of this section, the acquisi-
tion of a branch without the acquisi-
tion of all or substantially all of the 
assets of a bank is treated as the acqui-
sition of a bank whose home state is 
the state in which the branch is lo-
cated. 

(i) Expedited review for business reorga-
nizations and streamlined applications. A 
filing that qualifies as a business reor-
ganization as defined in paragraph 
(d)(2) of this section, or a filing that 
qualifies as a streamlined application 
as described in paragraph (j) of this 
section, is deemed approved by the OCC 
as of the 45th day after the application 
is received by the OCC, or the 15th day 
after the close of the comment period, 
whichever is later, unless the OCC noti-
fies the applicant that the filing is not 
eligible for expedited review, or the ex-
pedited review process is extended, 
under § 5.13(a)(2). An application under 
this paragraph must contain all nec-
essary information for the OCC to de-
termine if it qualifies as a business re-
organization or streamlined applica-
tion. 

(j) Streamlined applications. (1) An ap-
plicant may qualify for a streamlined 
business combination application in 
the following situations: 

(i) At least one party to the trans-
action is an eligible bank, and all other 
parties to the transaction are eligible 
banks or eligible depository institu-
tions, the resulting national bank will 
be well capitalized immediately fol-
lowing consummation of the trans-
action, and the total assets of the tar-
get institution are no more than 50 per-
cent of the total assets of the acquiring 
bank, as reported in each institution’s 
Consolidated Report of Condition and 
Income filed for the quarter imme-
diately preceding the filing of the ap-
plication; 

(ii) The acquiring bank is an eligible 
bank, the target bank is not an eligible 
bank or an eligible depository institu-
tion, the resulting national bank will 
be well capitalized immediately fol-
lowing consummation of the trans-
action, and the applicants in a prefiling 
communication request and obtain ap-
proval from the appropriate district of-
fice to use the streamlined application; 
or 

(iii) The acquiring bank is an eligible 
bank, the target bank is not an eligible 
bank or an eligible depository institu-
tion, the resulting bank will be well 
capitalized immediately following con-
summation of the transaction, and the 
total assets acquired do not exceed 10 
percent of the total assets of the ac-
quiring national bank, as reported in 
each institution’s Consolidated Report 
of Condition and Income filed for the 
quarter immediately preceding the fil-
ing of the application. 

(2) When a business combination 
qualifies for a streamlined application, 
the applicant should consult the Man-
ual to determine the abbreviated appli-
cation information required by the 
OCC. The OCC encourages prefiling 
communications between the appli-
cants and the appropriate district of-
fice before filing under paragraph (j) of 
this section. 

[61 FR 60363, Nov. 27, 1996, as amended at 64 
FR 60098, Nov. 4, 1999; 65 FR 12911, Mar. 10, 
2000]

EFFECTIVE DATE NOTE: At 68 FR 70129, Dec. 
17, 2003, § 5.33 was amended by revising para-
graph (a); by redesignating paragraph (b) as 
paragraph (c); by redesignating paragraph (c) 
as paragraph (b), newly redesignated para-
graph (b) was revised and a sentence was 
added at the end of newly redesignated para-
graph (c); paragraphs (d)(1), (d)(2), (d)(3), and 
(d)(4) were redesignated as paragraphs (d)(2), 
(d)(3), (d)(6), and (d)(7), respectively; revising 
newly designated paragraph (d)(2); adding 
new paragraphs (d)(1), (d)(4), (d)(5), and (d)(8); 
adding new paragraph (e)(1)(v); revising para-
graph (e)(3)(ii); revising the second sentence 
of paragraph (f)(1) and adding two new sen-
tences at the end of the paragraph; adding 
new paragraphs (g)(4) and (g)(5); at the end of 
paragraph (j)(1)(ii), removing the term ‘‘or’’; 
at the end of paragraph (j)(1)(iii), removing 
‘‘.’’ and adding ‘‘; or’’; and adding new para-
graph (j)(1)(iv), effective Jan. 16, 2004. For 
the convenience of the user, the added and 
revised text is set forth as follows:

§ 5.33 Business combinations. 
(a) Authority. 12 U.S.C. 24(Seventh), 93a, 

181, 214a, 214b, 215, 215a, 215a–1, 215a–3, 215c, 
1815(d)(3), 1828(c), 1831u, and 2903. 

(b) Scope. This section sets forth the provi-
sions governing business combinations and 
the standards for: 

(1) OCC review and approval of an applica-
tion for a business combination between a 
national bank and another depository insti-
tution resulting in a national bank or be-
tween a national bank and one of its 
nonbank affiliates; and 
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(2) Requirements of notices and other pro-
cedures for national banks involved in other 
combinations with depository institutions. 

(c) Licensing requirements. * * * A national 
bank shall submit an application and obtain 
prior OCC approval for any merger between 
the national bank and one or more of its 
nonbank affiliates. 

(d) Definitions. (1) Bank means any national 
bank or any state bank. 

(2) Business combination means any merger 
or consolidation between a national bank 
and one or more depository institutions in 
which the resulting institution is a national 
bank, the acquisition by a national bank of 
all, or substantially all, of the assets of an-
other depository institution, the assumption 
by a national bank of deposit liabilities of 
another depository institution, or a merger 
between a national bank and one or more of 
its nonbank affiliates.

* * * * *

(4) Company means a corporation, limited 
liability company, partnership, business 
trust, association, or similar organization. 

(5) For business combinations under 
§ 5.33(g)(4) and (5), a company or shareholder 
is deemed to control another company if: 

(i) Such company or shareholder, directly 
or indirectly, or acting through one or more 
other persons owns, controls, or has power to 
vote 25 percent or more of any class of voting 
securities of the other company, or 

(ii) Such company or shareholder controls 
in any manner the election of a majority of 
the directors or trustees of the other com-
pany. No company shall be deemed to own or 
control another company by virtue of its 
ownership or control of shares in a fiduciary 
capacity.

* * * * *

(8) Nonbank affiliate of a national bank 
means any company (other than a bank or 
Federal savings association) that controls, is 
controlled by, or is under common control 
with the national bank. 

(e) * * * 
(1) * * * 
(v) Money laundering. The OCC considers 

the effectiveness of any insured depository 
institution involved in the business combina-
tion in combating money laundering activi-
ties, including in overseas branches.

* * * * *

(3) * * * 
(ii) An applicant proposing to acquire, 

through a business combination, a subsidiary 
of any entity other than a national bank 
must provide the same information and anal-
ysis of the subsidiary’s activities that would 

be required if the applicant were establishing 
the subsidiary pursuant to §§ 5.34 or 5.39.

* * * * *

(f) Exceptions to rules of general applica-
bility—(1) National bank applicant. * * * A na-
tional bank applicant shall follow, as appli-
cable, the public notice requirements con-
tained in 12 U.S.C. 1828(c)(3) (business com-
binations), 12 U.S.C. 215(a) (consolidation 
under a national bank charter), 12 U.S.C. 
215a(a)(2) (merger under a national bank 
charter), paragraph (g)(2) of this section 
(merger or consolidation with a Federal sav-
ings association resulting in a national 
bank), paragraph (g)(4) of this section (merg-
er with a nonbank affiliate under a national 
bank charter), and paragraph (g)(5) of this 
section (merger with nonbank affiliate not 
under national bank charter). Sections 5.10 
and 5.11 do not apply to mergers of a na-
tional bank with its nonbank affiliate. How-
ever, if the OCC concludes that an applica-
tion presents significant and novel policy, 
supervisory, or legal issues, the OCC may de-
termine that some or all provisions in §§ 5.10 
and 5.11 apply.

* * * * *

(g) * * * 
(4) Mergers of a national bank with its 

nonbank affiliates under 12 U.S.C. 215a–3 re-
sulting in a national bank. (i) With the ap-
proval of the OCC, a national bank may 
merge with one or more of its nonbank affili-
ates, with the national bank as the resulting 
institution, in accordance with the provi-
sions of this paragraph, provided that the 
law of the state or other jurisdiction under 
which the nonbank affiliate is organized al-
lows the nonbank affiliate to engage in such 
mergers. The transaction is also subject to 
approval by the FDIC under the Bank Merger 
Act, 12 U.S.C. 1828(c). In determining wheth-
er to approve the merger, the OCC shall con-
sider the purpose of the transaction, its im-
pact on the safety and soundness of the 
bank, and any effect on the bank’s cus-
tomers, and may deny the merger if it would 
have a negative effect in any such respect. 

(ii) A national bank entering into the 
merger shall follow the procedures of 12 
U.S.C. 215a as if the nonbank affiliate were a 
state bank, except as otherwise provided 
herein. 

(iii) A nonbank affiliate entering into the 
merger shall follow the procedures for such 
mergers set out in the law of the state or 
other jurisdiction under which the nonbank 
affiliate is organized. 

(iv) The rights of dissenting shareholders 
and appraisal of dissenters’ shares of stock 
in the nonbank affiliate entering into the 
merger shall be determined in the manner 
prescribed by the law of the state or other 
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jurisdiction under which the nonbank affil-
iate is organized. 

(v) The corporate existence of each institu-
tion participating in the merger shall be con-
tinued in the resulting national bank, and 
all the rights, franchises, property, appoint-
ments, liabilities, and other interests of the 
participating institutions shall be trans-
ferred to the resulting national bank, as set 
forth in 12 U.S.C. 215a(a), (e), and (f) in the 
same manner and to the same extent as in a 
merger between a national bank and a state 
bank under 12 U.S.C. 215a(a), as if the 
nonbank affiliate were a state bank. 

(5) Mergers of an uninsured national bank 
with its nonbank affiliates under 12 U.S.C. 
215a–3 resulting in a nonbank affiliate. (i) With 
the approval of the OCC, a national bank 
that is not an insured bank as defined in 12 
U.S.C. 1813(h) may merge with one or more of 
its nonbank affiliates, with the nonbank af-
filiate as the resulting entity, in accordance 
with the provisions of this paragraph, pro-
vided that the law of the state or other juris-
diction under which the nonbank affiliate is 
organized allows the nonbank affiliate to en-
gage in such mergers. In determining wheth-
er to approve the merger, the OCC shall con-
sider the purpose of the transaction, its im-
pact on the safety and soundness of the 
bank, and any effect on the bank’s cus-
tomers, and may deny the merger if it would 
have a negative effect in any such respect. 

(ii) A national bank entering into the 
merger shall follow the procedures of 12 
U.S.C. 214a, as if the nonbank affiliate were 
a state bank, except as otherwise provided in 
this section. 

(iii) A nonbank affiliate entering into the 
merger shall follow the procedures for such 
mergers set out in the law of the state or 
other jurisdiction under which the nonbank 
affiliate is organized. 

(iv) (A) National bank shareholders who 
dissent from an approved plan to merge may 
receive in cash the value of their national 
bank shares if they comply with the require-
ments of 12 U.S.C. 214a as if the nonbank af-
filiate were a state bank. The OCC may con-
duct an appraisal or reappraisal of dis-
senters’ shares of stock in a national bank 
involved in the merger if all parties agree 
that the determination is final and binding 
on each party and agree on how the total ex-
penses of the OCC in making the appraisal 
will be divided among the parties and paid to 
the OCC. 

(B) The rights of dissenting shareholders 
and appraisal of dissenters’ shares of stock 
in the nonbank affiliate involved in the 
merger shall be determined in the manner 
prescribed by the law of the state or other 
jurisdiction under which the nonbank affil-
iate is organized. 

(v) The corporate existence of each entity 
participating in the merger shall be contin-
ued in the resulting nonbank affiliate, and 

all the rights, franchises, property, appoint-
ments, liabilities, and other interests of the 
participating national bank shall be trans-
ferred to the resulting nonbank affiliate as 
set forth in 12 U.S.C. 214b, in the same man-
ner and to the same extent as in a merger be-
tween a national bank and a state bank 
under 12 U.S.C. 214a, as if the nonbank affil-
iate were a state bank.

* * * * *

(j) * * * 
(1) * * * 
(iv) In the case of a transaction under 

paragraph (g)(4) of this section, the acquiring 
bank is an eligible bank, the resulting na-
tional bank will be well capitalized imme-
diately following consummation of the 
transaction, the applicants in a prefiling 
communication request and obtain approval 
from the appropriate district office to use 
the streamlined application, and the total 
assets acquired do not exceed 10 percent of 
the total assets of the acquiring national 
bank, as reported in the bank’s Consolidated 
Report of Condition and Income filed for the 
quarter immediately preceding the filing of 
the application.

* * * * *

§ 5.34 Operating subsidiaries.
(a) Authority. 12 U.S.C. 24 (Seventh), 

24a, 93a, 3101 et seq.
(b) Licensing requirements. A national 

bank must file a notice or application 
as prescribed in this section to acquire 
or establish an operating subsidiary, or 
to commence a new activity in an ex-
isting operating subsidiary. 

(c) Scope. This section sets forth au-
thorized activities and application or 
notice procedures for national banks 
engaging in activities through an oper-
ating subsidiary. The procedures in 
this section do not apply to financial 
subsidiaries authorized under § 5.39. Un-
less provided otherwise, this section 
applies to a Federal branch or agency 
that acquires, establishes, or maintains 
any subsidiary that a national bank is 
authorized to acquire or establish 
under this section in the same manner 
and to the same extent as if the Fed-
eral branch or agency were a national 
bank, except that the ownership inter-
est required in paragraphs (e)(2) and 
(e)(5)(i)(B) of this section shall apply to 
the parent foreign bank of the Federal 
branch or agency and not to the Fed-
eral branch or agency. 

VerDate jul<14>2003 20:22 Jan 17, 2004 Jkt 203034 PO 00000 Frm 00092 Fmt 8010 Sfmt 8010 Y:\SGML\203034T.XXX 203034T



93

Comptroller of the Currency, Treasury § 5.34

(d) Definitions. For purposes of this 
§ 5.34: 

(1) Authorized product means a prod-
uct that would be defined as insurance 
under section 302(c) of the Gramm-
Leach-Bliley Act (Public Law 106–102, 
113 Stat. 1338, 1407) (GLBA) (15 U.S.C. 
6712) that, as of January 1, 1999, the 
OCC had determined in writing that 
national banks may provide as prin-
cipal or national banks were in fact 
lawfully providing the product as prin-
cipal, and as of that date no court of 
relevant jurisdiction had, by final judg-
ment, overturned a determination by 
the OCC that national banks may pro-
vide the product as principal. An au-
thorized product does not include title 
insurance, or an annuity contract the 
income of which is subject to treat-
ment under section 72 of the Internal 
Revenue Code of 1986 (26 U.S.C. 72). 

(2) Well capitalized means the capital 
level described in 12 CFR 6.4(b)(1) or, in 
the case of a Federal branch or agency, 
the capital level described in 12 CFR 
4.7(b)(1)(iii). 

(3) Well managed means, unless other-
wise determined in writing by the OCC: 

(i) In the case of a national bank: 
(A) The national bank has received a 

composite rating of 1 or 2 under the 
Uniform Financial Institutions Rating 
System in connection with its most re-
cent examination; or 

(B) In the case of any national bank 
that has not been examined, the exist-
ence and use of managerial resources 
that the OCC determines are satisfac-
tory. 

(ii) In the case of a Federal branch or 
agency: 

(A) The Federal branch or agency has 
received a composite ROCA supervisory 
rating (which rates risk management, 
operational controls, compliance, and 
asset quality) of 1 or 2 at its most re-
cent examination; or 

(B) In the case of a Federal branch or 
agency that has not been examined, 
the existence and use of managerial re-
sources that the OCC determines are 
satisfactory. 

(e) Standards and requirements—(1) 
Authorized activities. A national bank 
may conduct in an operating sub-
sidiary activities that are permissible 
for a national bank to engage in di-
rectly either as part of, or incidental 

to, the business of banking, as deter-
mined by the OCC, or otherwise under 
other statutory authority, including: 

(i) Providing authorized products as 
principal; and 

(ii) Providing title insurance as prin-
cipal if the national bank or subsidiary 
thereof was actively and lawfully un-
derwriting title insurance before No-
vember 12, 1999, and no affiliate of the 
national bank (other than a subsidiary) 
provides insurance as principal. A sub-
sidiary may not provide title insurance 
as principal if the state had in effect 
before November 12, 1999, a law which 
prohibits any person from underwriting 
title insurance with respect to real 
property in that state. 

(2) Qualifying subsidiaries. An oper-
ating subsidiary in which a national 
bank may invest includes a corpora-
tion, limited liability company, or 
similar entity if the parent bank owns 
more than 50 percent of the voting (or 
similar type of controlling) interest of 
the operating subsidiary; or the parent 
bank otherwise controls the operating 
subsidiary and no other party controls 
more than 50 percent of the voting (or 
similar type of controlling) interest of 
the operating subsidiary. However, the 
following subsidiaries are not oper-
ating subsidiaries subject to this sec-
tion: 

(i) A subsidiary in which the bank’s 
investment is made pursuant to spe-
cific authorization in a statute or OCC 
regulation (e.g., a bank service com-
pany under 12 U.S.C. 1861 et seq. or a fi-
nancial subsidiary under section 5136A 
of the Revised Statutes (12 U.S.C. 24a)); 
and 

(ii) A subsidiary in which the bank 
has acquired, in good faith, shares 
through foreclosure on collateral, by 
way of compromise of a doubtful claim, 
or to avoid a loss in connection with a 
debt previously contracted. 

(3) Examination and supervision. An 
operating subsidiary conducts activi-
ties authorized under this section pur-
suant to the same authorization, terms 
and conditions that apply to the con-
duct of such activities by its parent na-
tional bank. If, upon examination, the 
OCC determines that the operating 
subsidiary is operating in violation of 
law, regulation, or written condition, 
or in an unsafe or unsound manner or 
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otherwise threatens the safety or 
soundness of the bank, the OCC will di-
rect the bank or operating subsidiary 
to take appropriate remedial action, 
which may include requiring the bank 
to divest or liquidate the operating 
subsidiary, or discontinue specified ac-
tivities. OCC authority under this 
paragraph is subject to the limitations 
and requirements of section 45 of the 
Federal Deposit Insurance Act (12 
U.S.C. 1831v) and section 115 of the 
Gramm-Leach-Bliley Act (12 U.S.C. 
1820a). 

(4) Consolidation of figures—(i) Na-
tional banks. Pertinent book figures of 
the parent national bank and its oper-
ating subsidiary shall be combined for 
the purpose of applying statutory or 
regulatory limitations when combina-
tion is needed to effect the intent of 
the statute or regulation, e.g., for pur-
poses of 12 U.S.C. 56, 60, 84, and 371d. 

(ii) Federal branch or agencies. Trans-
actions conducted by all of a foreign 
bank’s Federal branches and agencies 
and State branches and agencies, and 
their operating subsidiaries, shall be 
combined for the purpose of applying 
any limitation or restriction as pro-
vided in 12 CFR 28.14. 

(5) Procedures—(i) Application re-
quired. (A) Except as provided in para-
graph (e)(5)(iv) or (e)(5)(vi) of this sec-
tion, a national bank that intends to 
acquire or establish an operating sub-
sidiary, or to perform a new activity in 
an existing operating subsidiary, must 
first submit an application to, and re-
ceive approval from, the OCC. The ap-
plication must include a complete de-
scription of the bank’s investment in 
the subsidiary, the proposed activities 
of the subsidiary, the organizational 
structure and management of the sub-
sidiary, the relations between the bank 
and the subsidiary, and other informa-
tion necessary to adequately describe 
the proposal. To the extent the applica-
tion relates to the initial affiliation of 
the bank with a company engaged in 
insurance activities, the bank should 
describe the type of insurance activity 
that the company is engaged in and has 
present plans to conduct. The bank 
must also list for each state the lines 
of business for which the company 
holds, or will hold, an insurance li-
cense, indicating the state where the 

company holds a resident license or 
charter, as applicable. The application 
must state whether the operating sub-
sidiary will conduct any activity at a 
location other than the main office or 
a previously approved branch of the 
bank. The OCC may require the appli-
cant to submit a legal analysis if the 
proposal is novel, unusually complex, 
or raises substantial unresolved legal 
issues. In these cases, the OCC encour-
ages applicants to have a pre-filing 
meeting with the OCC. 

(B) A national bank must file an ap-
plication and obtain prior approval be-
fore acquiring or establishing an oper-
ating subsidiary, or performing a new 
activity in an existing operating sub-
sidiary, if the bank controls the sub-
sidiary but owns 50 percent or less of 
the voting (or similar type of control-
ling) interest of the subsidiary. These 
applications are not subject to the fil-
ing exemption in paragraph (e)(5)(vi) of 
this section and are not eligible for the 
notice procedures in paragraph 
(e)(5)(iv) of this section. 

(ii) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do 
not apply to this section. However, if 
the OCC concludes that an application 
presents significant and novel policy, 
supervisory, or legal issues, the OCC 
may determine that some or all provi-
sions in §§ 5.8, 5.10, and 5.11 apply. 

(iii) OCC review and approval. The 
OCC reviews a national bank’s applica-
tion to determine whether the proposed 
activities are legally permissible and 
to ensure that the proposal is con-
sistent with safe and sound banking 
practices and OCC policy and does not 
endanger the safety or soundness of the 
parent national bank. As part of this 
process, the OCC may request addi-
tional information and analysis from 
the applicant. 

(iv) Notice process for certain activities. 
A national bank that is ‘‘well capital-
ized’’ and ‘‘well managed’’ may acquire 
or establish an operating subsidiary, or 
perform a new activity in an existing 
operating subsidiary, by providing the 
appropriate district office written no-
tice within 10 days after acquiring or 
establishing the subsidiary, or com-
mencing the activity, if the activity is 
listed in paragraph (e)(5)(v) of this sec-
tion. The written notice must include a 
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complete description of the bank’s in-
vestment in the subsidiary and of the 
activity conducted and a representa-
tion and undertaking that the activity 
will be conducted in accordance with 
OCC policies contained in guidance 
issued by the OCC regarding the activ-
ity. To the extent the notice relates to 
the initial affiliation of the bank with 
a company engaged in insurance activi-
ties, the bank should describe the type 
of insurance activity that the company 
is engaged in and has present plans to 
conduct. The bank must also list for 
each state the lines of business for 
which the company holds, or will hold, 
an insurance license, indicating the 
state where the company holds a resi-
dent license or charter, as applicable. 
Any bank receiving approval under this 
paragraph is deemed to have agreed 
that the subsidiary will conduct the ac-
tivity in a manner consistent with pub-
lished OCC guidance. 

(v) Activities eligible for notice. The fol-
lowing activities qualify for the notice 
procedures, provided the activity is 
conducted pursuant to the same terms 
and conditions as would be applicable 
if the activity were conducted directly 
by a national bank: 

(A) Holding and managing assets ac-
quired by the parent bank, including 
investment assets and property ac-
quired by the bank through foreclosure 
or otherwise in good faith to com-
promise a doubtful claim, or in the or-
dinary course of collecting a debt pre-
viously contracted; 

(B) Providing services to or for the 
bank or its affiliates, including ac-
counting, auditing, appraising, adver-
tising and public relations, and finan-
cial advice and consulting; 

(C) Making loans or other extensions 
of credit, and selling money orders, 
savings bonds, and travelers checks; 

(D) Purchasing, selling, servicing, or 
warehousing loans or other extensions 
of credit, or interests therein; 

(E) Providing courier services be-
tween financial institutions; 

(F) Providing management con-
sulting, operational advice, and serv-
ices for other financial institutions; 

(G) Providing check guaranty, 
verification and payment services; 

(H) Providing data processing, data 
warehousing and data transmission 

products, services, and related activi-
ties and facilities, including associated 
equipment and technology, for the 
bank or its affiliates; 

(I) Acting as investment adviser (in-
cluding an adviser with investment dis-
cretion) or financial adviser or coun-
selor to governmental entities or in-
strumentalities, businesses, or individ-
uals, including advising registered in-
vestment companies and mortgage or 
real estate investment trusts, fur-
nishing economic forecasts or other 
economic information, providing in-
vestment advice related to futures and 
options on futures, and providing con-
sumer financial counseling; 

(J) Providing tax planning and prepa-
ration services; 

(K) Providing financial and trans-
actional advice and assistance, includ-
ing advice and assistance for customers 
in structuring, arranging, and exe-
cuting mergers and acquisitions, 
divestitures, joint ventures, leveraged 
buyouts, swaps, foreign exchange, de-
rivative transactions, coin and bullion, 
and capital restructurings; 

(L) Underwriting credit related insur-
ance to the extent permitted under sec-
tion 302 of the GLBA (15 U.S.C. 6712); 

(M) Leasing of personal property and 
acting as an agent or adviser in leases 
for others; 

(N) Providing securities brokerage or 
acting as a futures commission mer-
chant, and providing related credit and 
other related services; 

(O) Underwriting and dealing, includ-
ing making a market, in bank permis-
sible securities and purchasing and 
selling as principal, asset backed obli-
gations; 

(P) Acting as an insurance agent or 
broker, including title insurance to the 
extent permitted under section 303 of 
the GLBA (15 U.S.C. 6713); 

(Q) Reinsuring mortgage insurance 
on loans originated, purchased, or serv-
iced by the bank, its subsidiaries, or its 
affiliates, provided that if the sub-
sidiary enters into a quota share agree-
ment, the subsidiary assumes less than 
50 percent of the aggregate insured risk 
covered by the quota share agreement. 
A ‘‘quota share agreement’’ is an 
agreement under which the reinsurer is 
liable to the primary insurance under-
writer for an agreed upon percentage of 
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1 See, e.g., the OCC’s monthly publication 
‘‘Interpretations and Actions.’’ Beginning 
with the May 1996 issue, the OCC’s Web site 
provides access to electronic versions of 
‘‘Interpretations and Actions’’ 
(www.occ.treas.gov).

every claim arising out of the covered 
book of business ceded by the primary 
insurance underwriter to the reinsurer; 

(R) Acting as a finder pursuant to 12 
CFR 7.1002 to the extent permitted by 
published OCC precedent; 1

(S) Offering correspondent services to 
the extent permitted by published OCC 
precedent; 

(T) Acting as agent or broker in the 
sale of fixed or variable annuities; 

(U) Offering debt cancellation or debt 
suspension agreements; 

(V) Providing real estate settlement, 
closing, escrow, and related services; 
and real estate appraisal services for 
the subsidiary, parent bank, or other 
financial institutions; 

(W) Acting as a transfer or fiscal 
agent; 

(X) Acting as a digital certification 
authority to the extent permitted by 
published OCC precedent, subject to 
the terms and conditions contained in 
that precedent; and 

(Y) Providing or selling public trans-
portation tickets, event and attraction 
tickets, gift certificates, prepaid phone 
cards, promotional and advertising ma-
terial, postage stamps, and Electronic 
Benefits Transfer (EBT) script, and 
similar media, to the extent permitted 
by published OCC precedent, subject to 
the terms and conditions contained in 
that precedent. 

(vi) No application or notice required. A 
national bank may acquire or establish 
an operating subsidiary without filing 
an application or providing notice to 
the OCC, if the bank is adequately cap-
italized or well capitalized and the: 

(A) Activities of the new subsidiary 
are limited to those activities pre-
viously reported by the bank in con-
nection with the establishment or ac-
quisition of a prior operating sub-
sidiary; 

(B) Activities in which the new sub-
sidiary will engage continue to be le-
gally permissible for the subsidiary; 
and 

(C) Activities of the new subsidiary 
will be conducted in accordance with 

any conditions imposed by the OCC in 
approving the conduct of these activi-
ties for any prior operating subsidiary 
of the bank. 

(vii) Fiduciary powers. If an operating 
subsidiary proposes to exercise invest-
ment discretion on behalf of customers 
or provide investment advice for a fee, 
the national bank must have prior OCC 
approval to exercise fiduciary powers 
pursuant to § 5.26. 

[65 FR 12911, Mar. 10, 2000, as amended at 66 
FR 49097, Sept. 26, 2001; 66 FR 62914, Dec. 4, 
2001]

EFFECTIVE DATE NOTE: At 68 FR 70131, Dec. 
17, 2003, § 5.34 was amended by revising para-
graph (e)(5)(v)(L), effective Jan. 16, 2004. For 
the convenience of the user, the revised text 
is set forth as follows:

§ 5.34 Operating subsidiaries.

* * * * *

(e) * * * 
(5) * * * 
(v) * * * 
(L) Underwriting and reinsuring credit re-

lated insurance to the extent permitted 
under section 302 of the GLBA (15 U.S.C. 
6712);

* * * * *

§ 5.35 Bank service companies. 

(a) Authority. 12 U.S.C. 93a and 1861–
1867. 

(b) Licensing requirements. Except 
where otherwise provided, a national 
bank shall submit a notice and obtain 
prior OCC approval to invest in the eq-
uity of a bank service company or to 
perform new activities in an existing 
bank service company. 

(c) Scope. This section describes the 
procedures and requirements regarding 
OCC review and approval of a notice to 
invest in a bank service company. 

(d) Definitions—(1) Bank service com-
pany means a corporation or limited li-
ability company organized to provide 
services authorized by the Bank Serv-
ice Company Act, 12 U.S.C. 1861 et seq., 
all of whose capital stock is owned by 
one or more insured banks in the case 
of a corporation, or all of the members 
of which are one or more insured banks 
in the case of a limited liability com-
pany. 
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(2) Limited liability company means 
any non-corporate company, partner-
ship, trust, or similar business entity 
organized under the law of a State (as 
defined in section 3 of the Federal De-
posit Insurance Act) which provides 
that a member or manager of such 
company is not personally liable for a 
debt, obligation, or liability of the 
company solely by reason of being, or 
acting as, a member or manager of 
such company. 

(3) Depository institution, for purposes 
of this section, means an insured bank, 
a financial institution subject to exam-
ination by the Office of Thrift Super-
vision, or the National Credit Union 
Administration Board, or a financial 
institution whose accounts or deposits 
are insured or guaranteed under state 
law and eligible to be insured by the 
Federal Deposit Insurance Corporation 
or the National Credit Union Adminis-
tration Board. 

(4) Invest includes making any ad-
vance of funds to a bank service com-
pany, whether by the purchase of 
stock, the making of a loan, or other-
wise, except a payment for rent earned, 
goods sold and delivered, or services 
rendered before the payment was made. 

(5) Principal investor means the in-
sured bank that has the largest amount 
invested in the equity of a bank service 
company. In any case where two or 
more insured banks have equal 
amounts invested, the bank service 
company shall designate one of the 
banks as its principal investor. 

(e) Standards and requirements. A na-
tional bank may invest in a bank serv-
ice company that conducts activities 
described in paragraphs (f)(3) and (f)(4) 
of this section, and activities (other 
than taking deposits) permissible for 
the national bank and other state and 
national bank shareholders or members 
in the bank service company. 

(f) Procedures—(1) OCC notice and ap-
proval required. Except as provided in 
paragraphs (f)(2) and (f)(4) of this sec-
tion, a national bank that intends to 
make an investment in a bank service 
company, or to perform new activities 
in an existing bank service company, 
must submit a notice to and receive 
prior approval from the OCC. The OCC 
approves or denies a proposed invest-
ment within 60 days after the filing is 

received by the OCC, unless the OCC 
notifies the bank prior to that date 
that the filing presents a significant 
supervisory or compliance concern, or 
raises a significant legal or policy 
issue. The notice must include the in-
formation required by paragraph (g) of 
this section. 

(2) Notice process only for certain ac-
tivities. A national bank that is ‘‘well 
capitalized’’ and ‘‘well managed’’ as de-
fined in § 5.34(d) may invest in a bank 
service company, or perform a new ac-
tivity in an existing bank service com-
pany, by providing the appropriate dis-
trict office written notice within 10 
days after the investment, if the bank 
service company engages only in the 
activities listed in § 5.34(e)(5)(v). No 
prior OCC approval is required. The 
written notice must include a complete 
description of the bank’s investment in 
the bank service company and of the 
activity conducted and a representa-
tion and undertaking that the activity 
will be conducted in accordance with 
OCC guidance. To the extent the notice 
relates to the initial affiliation of the 
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity 
that the company is engaged in and has 
present plans to conduct. The bank 
must also list for each state the lines 
of business for which the company 
holds, or will hold, an insurance li-
cense, indicating the state where the 
company holds a resident license or 
charter, as applicable. Any bank re-
ceiving approval under this paragraph 
is deemed to have agreed that the bank 
service company will conduct the ac-
tivity in a manner consistent with the 
published OCC guidance. 

(3) Investments requiring no approval. 
A national bank does not need OCC ap-
proval to invest in a bank service com-
pany, or to perform a new activity in 
an existing bank service company, if 
the bank service company will provide 
the following services only for deposi-
tory institutions: check and deposit 
posting and sorting; computation and 
posting of interest and other credits 
and charges; preparation and mailing 
of checks, statements, notices, and 
similar items; or any other clerical, 
bookkeeping, accounting, statistical, 
or similar function. 
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(4) Federal Reserve approval. A na-
tional bank also may, with the ap-
proval of the Board of Governors of the 
Federal Reserve System (Federal Re-
serve Board), invest in the equity of a 
bank service company that provides 
any other service (except deposit tak-
ing) that the Federal Reserve Board 
has determined, by regulation, to be 
permissible for a bank holding com-
pany under 12 U.S.C. 1843(c)(8). 

(5) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do 
not apply to a request for approval to 
invest in a bank service corporation. 
However, if the OCC concludes that an 
application presents significant and 
novel policy, supervisory, or legal 
issues, the OCC may determine that 
any or all parts of §§ 5.8, 5.10, and 5.11 
apply. 

(g) Required information. A notice re-
quired under paragraph (f)(1), of this 
section must contain the following: 

(1) The name and location of the 
bank service company; 

(2) A complete description of the ac-
tivities the bank service company will 
conduct. To the extent the notice re-
lates to the initial affiliation of the 
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity 
that the company is engaged in and has 
present plans to conduct. The bank 
must also list for each state the lines 
of business for which the company 
holds, or will hold, an insurance li-
cense, indicating the state where the 
company holds a resident license or 
charter, as applicable; 

(3) Information demonstrating that 
the bank will comply with the invest-
ment limitations of paragraph (i) of 
this section; 

(4) Information demonstrating that 
the bank service company and all 
banks investing in the bank service 
company are located in the same state, 
unless the Federal Reserve Board has 
approved an exception to this require-
ment under the authority of 12 U.S.C. 
1864(b); and 

(5) Information demonstrating that 
the bank service company will conduct 
these activities only at locations in a 
state where the investing bank could 
be authorized to perform the activities 
directly. 

(h) Examination and supervision. Each 
bank service company in which a na-
tional bank is the principal investor is 
subject to examination and supervision 
by the OCC in the same manner and to 
the same extent as that national bank. 
OCC authority under this paragraph is 
subject to the limitations and require-
ments of section 45 of the Federal De-
posit Insurance Act (12 U.S.C. 1831v) 
and section 115 of the Gramm-Leach-
Bliley Act (12 U.S.C. 1820a). 

(i) Investment and other limitations—(1) 
Investment limitations. A bank may not 
invest more than ten percent of its cap-
ital and surplus in a bank service com-
pany. In addition, the bank’s total in-
vestments in all bank service compa-
nies may not exceed five percent of the 
bank’s total assets. 

(2) Other limitations. Except as pro-
vided in paragraph (f)(4) of this section, 
a bank service company shall only con-
duct activities that the national bank 
could conduct directly. If the bank 
service company has both national and 
state bank shareholders or members, 
the activities conducted must also be 
permissible for the state bank share-
holders or members. 

[61 FR 60363, Nov. 27, 1996, as amended at 64 
FR 60098, Nov. 4, 1999; 65 FR 12913, Mar. 10, 
2000]

§ 5.36 Other equity investments.
(a) Authority. 12 U.S.C. 1 et seq., 

24(Seventh), and 93a. 
(b) Scope. National banks are per-

mitted to make various types of equity 
investments pursuant to 12 U.S.C. 
24(Seventh) and other statutes. These 
investments are in addition to those 
subject to §§ 5.34, 5.35, and 5.37. This 
section describes the procedure gov-
erning the filing of the notice that the 
OCC requires in connection with cer-
tain of these investments. Other in-
vestments authorized under this sec-
tion may be reviewed on a case-by-case 
basis by the OCC. 

(c) Definitions. For purposes of this 
§ 5.36: 

(1) Enterprise means any corporation, 
limited liability company, partnership, 
trust, or similar business entity. 

(2) Well capitalized means the capital 
level described in 12 CFR 6.4(b)(1). 

(3) Well managed has the meaning set 
forth in § 5.34(d)(3). 
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(d) Procedure. (1) A national bank 
must provide the appropriate district 
office with written notice within ten 
days after making an equity invest-
ment in the following: 

(i) An agricultural credit corpora-
tion; 

(ii) A savings association eligible to 
be acquired under section 13 of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1823); and 

(iii) Any other equity investment 
that may be authorized by statute 
after February 12, 1990, if not covered 
by other applicable OCC regulation. 

(2) The written notice required by 
paragraph (c)(1) of this section must in-
clude a description, and the amount, of 
the bank’s investment. 

(3) The OCC reserves the right to re-
quire additional information as nec-
essary. 

(e) Non-controlling investments. A na-
tional bank may make a non-control-
ling investment, directly or through its 
operating subsidiary, in an enterprise 
that engages in the activities described 
in paragraph (e)(2) of this section by 
filing a written notice. The written no-
tice must be filed with the appropriate 
district office no later than 10 days 
after making the investment and must: 

(1) Describe the structure of the in-
vestment and the activity or activities 
conducted by the enterprise in which 
the bank is investing. To the extent 
the notice relates to the initial affili-
ation of the bank with a company en-
gaged in insurance activities, the bank 
should describe the type of insurance 
activity that the company is engaged 
in and has present plans to conduct. 
The bank must also list for each state 
the lines of business for which the com-
pany holds, or will hold, an insurance 
license, indicating the state where the 
company holds a resident license or 
charter, as applicable; 

(2) State which paragraphs of 
§ 5.34(e)(5)(v) describe the activity or 
activities, or state that, and describe 
how, the activity is substantively the 
same as that contained in published 
OCC precedent approving a non-con-
trolling investment by a national bank 
or its operating subsidiary, state that 
the activity will be conducted in ac-
cordance with the same terms and con-
ditions applicable to the activity cov-

ered by the precedent, and provide the 
citation to the applicable precedent; 

(3) Certify that the bank is well man-
aged and well capitalized at the time of 
the investment; 

(4) Describe how the bank has the 
ability to prevent the enterprise from 
engaging in activities that are not set 
forth in § 5.34(e)(5)(v) or not contained 
in published OCC precedent approving a 
non-controlling investment by a na-
tional bank or its operating subsidiary, 
or how the bank otherwise has the abil-
ity to withdraw its investment; 

(5) Certify that the bank will account 
for its investment under this section 
under the equity or cost method of ac-
counting; 

(6) Describe how the investment is 
convenient and useful to the bank in 
carrying out its business and not a 
mere passive investment unrelated to 
the bank’s banking business; 

(7) Certify that the bank’s loss expo-
sure is limited, as a legal and account-
ing matter, and the bank does not have 
open-ended liability for the obligations 
of the enterprise; and 

(8) Certify that the enterprise in 
which the bank is investing agrees to 
be subject to OCC supervision and ex-
amination, subject to the limitations 
and requirements of section 45 of the 
Federal Deposit Insurance Act (12 
U.S.C. 1831v) and section 115 of the 
Gramm-Leach-Bliley Act (12 U.S.C. 
1820a). 

(f) Exceptions to rules of general appli-
cability. Sections 5.8, 5.9, 5.10, and 5.11 
of this part do not apply to filings for 
other equity investments. 

[61 FR 60363, Nov. 27, 1996, as amended at 65 
FR 12913, Mar. 10, 2000; 65 FR 41560, July 6, 
2000]

EFFECTIVE DATE NOTE: At 68 FR 70698, Dec. 
19, 2003, § 5.36, was amended by redesignating 
paragraph (f) as paragraph (g) and adding a 
new paragraph (f), effective Jan. 20, 2004. For 
the convenience of the user, the added text is 
set forth as follows:

§ 5.36 Other equity investments.

* * * * *

(f) Non-controlling investments by Federal 
branches. A Federal branch that satisfies the 
well capitalized and well managed standards 
in 12 CFR 4.7(b)(1)(iii) and § 5.34(d)(3)(ii) may 
make a non-controlling investment in ac-
cordance with paragraph (e) of this section 
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in the same manner and subject to the same 
conditions and requirements as a national 
bank, and subject to any additional require-
ments that may apply under 12 CFR 28.10(c).

* * * * *

§ 5.37 Investment in bank premises. 
(a) Authority. 12 U.S.C. 29, 93a, and 

371d. 
(b) Scope. This section sets forth the 

procedures governing OCC review and 
approval of applications by national 
banks to invest in bank premises or in 
certain bank premises related invest-
ments, loans, or indebtedness, as de-
scribed in paragraph (d)(1)(i) of this 
section. 

(c) Definition—Bank premises for pur-
poses of this section includes the fol-
lowing: 

(1) Premises that are owned and oc-
cupied (or to be occupied, if under con-
struction) by the bank, its branches, or 
its consolidated subsidiaries; 

(2) Capitalized leases and leasehold 
improvements, vaults, and fixed ma-
chinery and equipment; 

(3) Remodeling costs to existing 
premises; 

(4) Real estate acquired and intended, 
in good faith, for use in future expan-
sion; or 

(5) Parking facilities that are used by 
customers or employees of the bank, 
its branches, and its consolidated sub-
sidiaries. 

(d) Procedure—(1) Application. (i) A 
national bank shall submit an applica-
tion to the appropriate supervisory of-
fice to invest in bank premises, or in 
the stock, bonds, debentures, or other 
such obligations of any corporation 
holding the premises of the bank, or to 
make loans to or upon the security of 
the stock of such corporation, if the 
aggregate of all such investments and 
loans, together with the indebtedness 
incurred by any such corporation that 
is an affiliate of the bank, as defined in 
12 U.S.C. 221a, will exceed the amount 
of the capital stock of the bank. 

(ii) The application must include: 
(A) A description of the bank’s 

present investment in bank premises; 
(B) The investment in bank premises 

that the bank intends to make, and the 
business reason for making the invest-
ment; and 

(C) The amount by which the bank’s 
aggregate investment will exceed the 
amount of the bank’s capital stock. 

(2) Approval. An application for na-
tional bank investment in bank prem-
ises or in certain bank premises’ re-
lated investments, loans or indebted-
ness, as described in paragraph (d)(1)(i) 
of this section, is deemed approved as 
of the 30th day after the filing is re-
ceived by the OCC, unless the OCC no-
tifies the bank prior to that date that 
the filing presents a significant super-
visory, or compliance concern, or 
raises a significant legal or policy 
issue. An approval for a specified 
amount under this section remains 
valid up to that amount until the OCC 
notifies the bank otherwise. 

(3) Notice process. Notwithstanding 
paragraph (d)(1)(i) of this section, a 
bank that is rated 1 or 2 under the Uni-
form Financial Institutions Rating 
System (CAMELS) may make an ag-
gregate investment in bank premises 
up to 150 percent of the bank’s capital 
and surplus without the OCC’s prior ap-
proval, provided that the bank is well 
capitalized as defined in 12 CFR part 6 
and will continue to be well capitalized 
after the investment or loan is made. 
However, the bank shall notify the ap-
propriate supervisory office in writing 
of the investment within 30 days after 
the investment or loan is made. The 
written notice must include a descrip-
tion of the bank’s investment. 

(4) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do 
not apply to this section. However, if 
the OCC concludes that an application 
presents significant and novel policy, 
supervisory, or legal issues, the OCC 
may determine that any or all parts of 
§§ 5.8, 5.10, and 5.11 apply. 

[61 FR 60363, Nov. 27, 1996, as amended at 64 
FR 60098, Nov. 4, 1999]

§ 5.39 Financial subsidiaries. 
(a) Authority. 12 U.S.C. 93a and sec-

tion 121 of Public Law 106–102, 113 Stat. 
1338, 1373. 

(b) Approval requirements. A national 
bank must file a notice as prescribed in 
this section prior to acquiring a finan-
cial subsidiary or engaging in activi-
ties authorized pursuant to section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a) through a financial 
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subsidiary. When a financial subsidiary 
proposes to conduct a new activity per-
mitted under § 5.34, the bank shall fol-
low the procedures in § 5.34(e)(5) instead 
of paragraph (i) of this section. 

(c) Scope. This section sets forth au-
thorized activities, approval proce-
dures, and, where applicable, condi-
tions for national banks engaging in 
activities through a financial sub-
sidiary. 

(d) Definitions. For purposes of this 
§ 5.39: 

(1) Affiliate has the meaning set forth 
in section 2 of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841), except 
that the term ‘‘affiliate’’ for purposes 
of paragraph (h)(5) of this section shall 
have the meaning set forth in sections 
23A or 23B of the Federal Reserve Act 
(12 U.S.C. 371c and 371c–1), as applica-
ble. 

(2) Appropriate Federal banking agency 
has the meaning set forth in section 3 
of the Federal Deposit Insurance Act 
(12 U.S.C. 1813). 

(3) Company has the meaning set 
forth in section 2 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841), 
and includes a limited liability com-
pany (LLC). 

(4) Control has the meaning set forth 
in section 2 of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841). 

(5) Eligible debt means unsecured 
long-term debt that is: 

(i) Not supported by any form of 
credit enhancement, including a guar-
anty or standby letter of credit; and 

(ii) Not held in whole or in any sig-
nificant part by any affiliate, officer, 
director, principal shareholder, or em-
ployee of the bank or any other person 
acting on behalf of or with funds from 
the bank or an affiliate of the bank. 

(6) Financial subsidiary means any 
company that is controlled by one or 
more insured depository institutions, 
other than a subsidiary that: 

(i) Engages solely in activities that 
national banks may engage in directly 
and that are conducted subject to the 
same terms and conditions that govern 
the conduct of these activities by na-
tional banks; or 

(ii) A national bank is specifically 
authorized to control by the express 
terms of a Federal statute (other than 
section 5136A of the Revised Statutes), 

and not by implication or interpreta-
tion, such as by section 25 of the Fed-
eral Reserve Act (12 U.S.C. 601–604a), 
section 25A of the Federal Reserve Act 
(12 U.S.C. 611–631), or the Bank Service 
Company Act (12 U.S.C. 1861 et seq.) 

(7) Insured depository institution has 
the meaning set forth in section 3 of 
the Federal Deposit Insurance Act (12 
U.S.C. 1813). 

(8) Long term debt means any debt ob-
ligation with an initial maturity of 360 
days or more. 

(9) Subsidiary has the meaning set 
forth in section 2 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841). 

(10) Tangible equity has the meaning 
set forth in 12 CFR 6.2(g). 

(11) Well capitalized with respect to a 
depository institution means the cap-
ital level designated as ‘‘well capital-
ized’’ by the institution’s appropriate 
Federal banking agency pursuant to 
section 38 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1831o). 

(12) Well managed means: 
(i) Unless otherwise determined in 

writing by the appropriate Federal 
banking agency, the institution has re-
ceived a composite rating of 1 or 2 
under the Uniform Financial Institu-
tions Rating System (or an equivalent 
rating under an equivalent rating sys-
tem) in connection with the most re-
cent examination or subsequent review 
of the depository institution and, at 
least a rating of 2 for management, if 
such a rating is given; or 

(ii) In the case of any depository in-
stitution that has not been examined 
by its appropriate Federal banking 
agency, the existence and use of mana-
gerial resources that the appropriate 
Federal banking agency determines are 
satisfactory. 

(e) Authorized activities. A financial 
subsidiary may engage only in the fol-
lowing activities: 

(1) Activities that are financial in na-
ture and activities incidental to a fi-
nancial activity, authorized pursuant 
to 5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a) (to the extent not 
otherwise permitted under paragraph 
(e)(2) of this section), including: 

(i) Lending, exchanging, transferring, 
investing for others, or safeguarding 
money or securities; 
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(ii) Engaging as agent or broker in 
any state for purposes of insuring, 
guaranteeing, or indemnifying against 
loss, harm, damage, illness, disability, 
death, defects in title, or providing an-
nuities as agent or broker; 

(iii) Providing financial, investment, 
or economic advisory services, includ-
ing advising an investment company as 
defined in section 3 of the Investment 
Company Act (15 U.S.C. 80a–3); 

(iv) Issuing or selling instruments 
representing interests in pools of assets 
permissible for a bank to hold directly; 

(v) Underwriting, dealing in, or mak-
ing a market in securities; 

(vi) Engaging in any activity that 
the Board of Governors of the Federal 
Reserve System has determined, by 
order or regulation in effect on Novem-
ber 12, 1999, to be so closely related to 
banking or managing or controlling 
banks as to be a proper incident there-
to (subject to the same terms and con-
ditions contained in the order or regu-
lation, unless the order or regulation is 
modified by the Board of Governors of 
the Federal Reserve System); 

(vii) Engaging, in the United States, 
in any activity that a bank holding 
company may engage in outside the 
United States and the Board of Gov-
ernors of the Federal Reserve System 
has determined, under regulations pre-
scribed or interpretations issued pursu-
ant to section 4(c)(13) of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1843(c)(13)) as in effect on November 11, 
1999, to be usual in connection with the 
transaction of banking or other finan-
cial operations abroad; and 

(viii) Activities that the Secretary of 
the Treasury in consultation with the 
Board of Governors of the Federal Re-
serve System, as provided in section 
5136A of the Revised Statutes, deter-
mines to be financial in nature or inci-
dental to a financial activity; and 

(2) Activities that may be conducted 
by an operating subsidiary pursuant to 
§ 5.34. 

(f) Impermissible activities. A financial 
subsidiary may not engage as principal 
in the following activities: 

(1) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, ill-
ness, disability or death, or defects in 
title (except to the extent permitted 
under sections 302 or 303(c) of the 

Gramm-Leach-Bliley Act (GLBA)), 113 
Stat. 1407–1409, (15 U.S.C. 6712 or 15 
U.S.C. 6713) or providing or issuing an-
nuities the income of which is subject 
to tax treatment under section 72 of 
the Internal Revenue Code (26 U.S.C. 
72); 

(2) Real estate development or real 
estate investment, unless otherwise ex-
pressly authorized by law; and 

(3) Activities authorized for bank 
holding companies by section 4(k)(4)(H) 
or (I) (12 U.S.C. 1843) of the Bank Hold-
ing Company Act, except activities au-
thorized under section 4(k)(4)(H) that 
may be permitted in accordance with 
section 122 of the GLBA, 113 Stat. 1381. 

(g) Qualifications. A national bank 
may, directly or indirectly, control a 
financial subsidiary or hold an interest 
in a financial subsidiary only if: 

(1) The national bank and each depos-
itory institution affiliate of the na-
tional bank are well capitalized and 
well managed; 

(2) The aggregate consolidated total 
assets of all financial subsidiaries of 
the national bank do not exceed the 
lesser of 45 percent of the consolidated 
total assets of the parent bank or $50 
billion (or such greater amount as is 
determined according to an indexing 
mechanism jointly established by regu-
lation by the Secretary of the Treasury 
and the Board of Governors of the Fed-
eral Reserve System); and 

(3) If the national bank is one of the 
100 largest insured banks, determined 
on the basis of the bank’s consolidated 
total assets at the end of the calendar 
year, the bank has at least one issue of 
outstanding eligible debt that is cur-
rently rated in one of the three highest 
investment grade rating categories by 
a nationally recognized statistical rat-
ing organization. If the national bank 
is one of the second 50 largest insured 
banks, it may either satisfy this re-
quirement or satisfy alternative cri-
teria the Secretary of the Treasury and 
the Board of Governors of the Federal 
Reserve System establish jointly by 
regulation. This paragraph (g)(3) does 
not apply if the financial subsidiary is 
engaged solely in activities in an agen-
cy capacity. 

(h) Safeguards. The following safe-
guards apply to a national bank that 
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establishes or maintains a financial 
subsidiary: 

(1) For purposes of determining regu-
latory capital: 

(i) The national bank must deduct 
the aggregate amount of its out-
standing equity investment, including 
retained earnings, in its financial sub-
sidiaries from its total assets and tan-
gible equity and deduct such invest-
ment from its total risk-based capital 
(this deduction shall be made equally 
from Tier 1 and Tier 2 capital); and 

(ii) The national bank may not con-
solidate the assets and liabilities of a 
financial subsidiary with those of the 
bank; 

(2) Any published financial statement 
of the national bank shall, in addition 
to providing information prepared in 
accordance with generally accepted ac-
counting principles, separately present 
financial information for the bank in 
the manner provided in paragraph 
(h)(1) of this section; 

(3) The national bank must have rea-
sonable policies and procedures to pre-
serve the separate corporate identity 
and limited liability of the bank and 
the financial subsidiaries of the bank; 

(4) The national bank must have pro-
cedures for identifying and managing 
financial and operational risks within 
the bank and the financial subsidiary 
that adequately protect the national 
bank from such risks; 

(5) Sections 23A and 23B of the Fed-
eral Reserve Act (12 U.S.C. 371c and 
371c–1) apply to transactions involving 
a financial subsidiary in the following 
manner: 

(i) A financial subsidiary shall be 
deemed to be an affiliate of the bank 
and shall not be deemed to be a sub-
sidiary of the bank; 

(ii) The restrictions contained in sec-
tion 23A(a)(1)(A) of the Federal Reserve 
Act shall not apply with respect to cov-
ered transactions between a bank and 
any individual financial subsidiary of 
the bank; 

(iii) The bank’s investment in the fi-
nancial subsidiary shall not include re-
tained earnings of the financial sub-
sidiary; 

(iv) Any purchase of, or investment 
in, the securities of a financial sub-
sidiary of a bank by an affiliate of the 
bank will be considered to be a pur-

chase of or investment in such securi-
ties by the bank; and 

(v) Any extension of credit by an af-
filiate of a bank to a financial sub-
sidiary of the bank may be considered 
an extension of credit by the bank to 
the financial subsidiary if the Board of 
Governors of the Federal Reserve Sys-
tem determines that such treatment is 
necessary or appropriate to prevent 
evasions of the Federal Reserve Act 
and the GLBA. 

(6) A financial subsidiary shall be 
deemed a subsidiary of a bank holding 
company and not a subsidiary of the 
bank for purposes of the anti-tying pro-
hibitions set forth in 12 U.S.C. 1971 et 
seq. 

(i) Procedures to engage in activities 
through a financial subsidiary. A na-
tional bank that intends, directly or 
indirectly, to acquire control of, or 
hold an interest in, a financial sub-
sidiary, or to commence a new activity 
in an existing financial subsidiary, 
must obtain OCC approval through the 
procedures set forth in paragraph (i)(1) 
or (i)(2) of this section. 

(1) Certification with subsequent notice. 
(i) At any time, a national bank may 
file a ‘‘Financial Subsidiary Certifi-
cation’’ with the appropriate district 
office listing the bank’s depository in-
stitution affiliates and certifying that 
the bank and each of those affiliates is 
well capitalized and well managed. 

(ii) Thereafter, at such time as the 
bank seeks OCC approval to acquire 
control of, or hold an interest in, a new 
financial subsidiary, or commence a 
new activity authorized under section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a) in an existing sub-
sidiary, the bank may file a written no-
tice with the appropriate district office 
at the time of acquiring control of, or 
holding an interest in, a financial sub-
sidiary, or commencing such activity 
in an existing subsidiary. The written 
notice must be labeled ‘‘Financial Sub-
sidiary Notice’’ and must: 

(A) State that the bank’s Certifi-
cation remains valid; 

(B) Describe the activity or activities 
conducted by the financial subsidiary. 
To the extent the notice relates to the 
initial affiliation of the bank with a 
company engaged in insurance activi-
ties, the bank should describe the type 
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of insurance activity that the company 
is engaged in and has present plans to 
conduct. The bank must also list for 
each state the lines of business for 
which the company holds, or will hold, 
an insurance license, indicating the 
state where the company holds a resi-
dent license or charter, as applicable; 

(C) Cite the specific authority per-
mitting the activity to be conducted by 
the financial subsidiary. (Where the au-
thority relied on is an agency order or 
interpretation under section 4(c)(8) or 
4(c)(13), respectively, of the Bank Hold-
ing Company Act of 1956, a copy of the 
order or interpretation should be at-
tached); 

(D) Certify that the bank will be well 
capitalized after making adjustments 
required by paragraph (h)(1) of this sec-
tion; 

(E) Demonstrate the aggregate con-
solidated total assets of all financial 
subsidiaries of the national bank do 
not exceed the lesser of 45 percent of 
the bank’s consolidated total assets or 
$50 billion (or the increased level estab-
lished by the indexing mechanism); and 

(F) If applicable, certify that the 
bank meets the eligible debt require-
ment in paragraph (g)(3) of this sec-
tion. 

(2) Combined certification and notice. A 
national bank may file a combined cer-
tification and notice with the appro-
priate district office at least five busi-
ness days prior to acquiring control of, 
or holding an interest in, a financial 
subsidiary, or commencing a new activ-
ity authorized pursuant to section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes in an existing subsidiary. The 
written notice must be labeled ‘‘Fi-
nancial Subsidiary Certification and 
Notice’’ and must: 

(i) List the bank’s depository institu-
tion affiliates and certify that the 
bank and each depository institution 
affiliate of the bank is well capitalized 
and well managed; 

(ii) Describe the activity or activities 
to be conducted in the financial sub-
sidiary. To the extent the notice re-
lates to the initial affiliation of the 
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity 
that the company is engaged in and has 
present plans to conduct. The bank 

must also list for each state the lines 
of business for which the company 
holds, or will hold, an insurance li-
cense, indicating the state where the 
company holds a resident license or 
charter, as applicable; 

(iii) Cite the specific authority per-
mitting the activity to be conducted by 
the financial subsidiary. (Where the au-
thority relied on is an agency order or 
interpretation under section 4(c)(8) or 
4(c)(13), respectively, of the Bank Hold-
ing Company Act of 1956, a copy of the 
order or interpretation should be at-
tached); 

(iv) Certify that the bank will remain 
well capitalized after making the ad-
justments required by paragraph (h)(1) 
of this section; 

(v) Demonstrate the aggregate con-
solidated total assets of all financial 
subsidiaries of the national bank do 
not exceed the lesser of 45% of the 
bank’s consolidated total assets or $50 
billion (or the increased level estab-
lished by the indexing mechanism); and 

(vi) If applicable, certify that the 
bank meets the eligible debt require-
ment in paragraph (g)(3) of this sec-
tion. 

(3) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, 5.11, and 5.13 
do not apply to activities authorized 
under this section. 

(4) Community Reinvestment Act (CRA). 
A national bank may not apply under 
this paragraph (i) to commence a new 
activity authorized under section 
5136A(a)(2)(A)(i) of the Revised Stat-
utes (12 U.S.C. 24a), or directly or indi-
rectly acquire control of a company en-
gaged in any such activity, if the bank 
or any of its insured depository institu-
tion affiliates received a CRA rating of 
less than ‘‘satisfactory record of meet-
ing community credit needs’’ on its 
most recent CRA examination prior to 
when the bank would file a notice 
under this section. 

(j) Failure to continue to meet certain 
qualification requirements—(1) Qualifica-
tions and safeguards. A national bank, 
or, as applicable, its affiliated deposi-
tory institutions, must continue to 
satisfy the qualification requirements 
set forth in paragraphs (g)(1) and (2) of 
this section and the safeguards in para-
graphs (h)(1), (2), (3) and (4) of this sec-
tion following its acquisition of control 
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of, or an interest in, a financial sub-
sidiary. A national bank that fails to 
continue to satisfy these requirements 
will be subject to the following proce-
dures and requirements: 

(i) The OCC shall give notice to the 
national bank and, in the case of an af-
filiated depository institution to that 
depository institution’s appropriate 
Federal banking agency, promptly 
upon determining that the national 
bank, or, as applicable, its affiliated 
depository institution, does not con-
tinue to meet the requirements in 
paragraph (g)(1) or (2) of this section or 
the safeguards in paragraph (h)(1), (2), 
(3), or (4) of this section. The bank 
shall be deemed to have received such 
notice three business days after mail-
ing of the letter by the OCC; 

(ii) Not later than 45 days after re-
ceipt of the notice under paragraph 
(j)(1)(i) of this section, or any addi-
tional time as the OCC may permit, the 
national bank shall execute an agree-
ment with the OCC to comply with the 
requirements in paragraphs (g)(1) and 
(2) and (h)(1), (2), (3), and (4) of this sec-
tion; 

(iii) The OCC may impose limitations 
on the conduct or activities of the na-
tional bank or any subsidiary of the 
national bank as the OCC determines 
appropriate under the circumstances 
and consistent with the purposes of 
section 5136A of the Revised Statutes; 
and 

(iv) The OCC may require a national 
bank to divest control of a financial 
subsidiary if the national bank does 
not correct the conditions giving rise 
to the notice within 180 days after re-
ceipt of the notice provided under para-
graph (j)(1)(i) of this section. 

(2) Eligible debt rating requirement. A 
national bank that does not continue 
to meet the qualification requirement 
set forth in paragraph (g)(3) of this sec-
tion, applicable where the bank’s finan-
cial subsidiary is engaged in activities 
other than solely in an agency capac-
ity, may not directly or through a sub-
sidiary, purchase or acquire any addi-
tional equity capital of any such finan-
cial subsidiary until the bank meets 
the requirement in paragraph (g)(3) of 
this section. For purposes of this para-
graph (j)(2), the term ‘‘equity capital’’ 
includes, in addition to any equity in-

vestment, any debt instrument issued 
by the financial subsidiary if the in-
strument qualifies as capital of the 
subsidiary under federal or state law, 
regulation, or interpretation applicable 
to the subsidiary. 

(k) Examination and supervision. A fi-
nancial subsidiary is subject to exam-
ination and supervision by the OCC, 
subject to the limitations and require-
ments of section 45 of the Federal De-
posit Insurance Act (12 U.S.C. 1831v) 
and section 115 of the GLBA (12 U.S.C. 
1820a). 

[65 FR 12914, Mar. 10, 2000]

Subpart D—Other Changes in 
Activities and Operations

§ 5.40 Change in location of main of-
fice. 

(a) Authority 12 U.S.C. 30, 93a, and 
2901 through 2907. 

(b) Licensing requirements. A national 
bank shall give prior notice to the OCC 
to relocate its main office within city, 
town, or village limits to an authorized 
branch location. A national bank shall 
submit an application and obtain prior 
OCC approval to relocate its main of-
fice to any other location in the city, 
town, or village, or within 30 miles of 
the limits of the city, town, or village 
in which the main office of the bank is 
located. 

(c) Scope. This section describes OCC 
procedures and approval standards for 
an application or a notice by a national 
bank to change the location of its main 
office. 

(d) Procedure—(1) Main office reloca-
tion to an authorized branch location 
within city, town, or village limits. A na-
tional bank may change the location of 
its main office to an authorized branch 
location (approved or existing branch 
site) within the limits of the same city, 
town, or village. The national bank 
shall submit a notice to the appro-
priate district office before the reloca-
tion. The notice must include the new 
address of the main office and the ef-
fective date of the relocation. 

(2) To any other location. To relocate 
its main office to any other location, a 
national bank shall file an application 
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