
581

Federal Trade Commission § 803.1

2. In example 1, assume that B plans to 
make the acquisition, but that corporation 
B’s parent, corporation A, is not an institu-
tional investor and is engaged in manufac-
turing. Subparagraph (c)(2) provides that ac-
quisitions by B can never be exempt under 
this section if A owns any amount of X’s vot-
ing securities. 

3. In example 1, the exemption does not 
apply if X is also an institutional investor of 
the same type as either A or B. 

4. Assume that H is a holding company 
which controls a life insurance company, a 
casualty insurer and a finance company. The 
life insurance company controls a data proc-
essing company which performs services for 
the two insurers. Any acquisition by any of 
these entities could qualify for exemption 
under this section. 

5. In example 4, if H also controls a manu-
facturing entity, H is not an institutional in-
vestor, and only the acquisitions made by 
the two insurance companies, the finance 
company and the data processing company 
can qualify for the exemption under this sec-
tion.

[43 FR 33544, July 31, 1978, as amended at 66 
FR 8694, Feb. 1, 2001]

§ 802.70 Acquisitions subject to order. 

An acquisition shall be exempt from 
the requirements of the act if the vot-
ing securities or assets are to be ac-
quired from an entity pursuant to and 
in accordance with: 

(a) An order of the Federal Trade 
Commission or of any Federal court in 
an action brought by the Federal Trade 
Commission or the Department of Jus-
tice; 

(b) An Agreement Containing Con-
sent Order that has been accepted by 
the Commission for public comment, 
pursuant to the Commission’s Rules of 
Practice; or 

(c) A proposal for a consent judgment 
that has been submitted to a Federal 
court by the Federal Trade Commis-
sion or the Department of Justice and 
that is subject to public comment. 

[63 FR 34594, June 25, 1998]

§ 802.71 Acquisitions by gift, intestate 
succession or devise, or by irrev-
ocable trust. 

Acquisitions resulting from a gift, in-
testate succession, testamentary dis-
position or transfer by a settlor to an 
irrevocable trust shall be exempt from 
the requirements of the act.

PART 803—TRANSMITTAL RULES

Sec.
803.1 Notification and Report Form. 
803.2 Instructions applicable to Notification 

and Report Form. 
803.3 Statement of reasons for noncompli-

ance. 
803.4 Foreign persons refusing to file notifi-

cation. 
803.5 Affidavits required. 
803.6 Certification. 
803.7 Expiration of notification. 
803.8 Foreign language documents. 
803.9 Filing fee. 
803.10 Running of time. 
803.11 Termination of waiting period. 
803.20 Requests for additional information 

or documentary material. 
803.21 Additional information shall be sup-

plied within reasonable time. 
803.30 Formal and informal interpretations 

of requirements under the Act and the 
rules. 

803.90 Separability.
APPENDIX TO PART 803—ANTITRUST IMPROVE-

MENTS ACT NOTIFICATION AND REPORT 
FORM FOR CERTAIN MERGERS AND ACQUI-
SITIONS

AUTHORITY: 15 U.S.C. 18a(d).

SOURCE: 43 FR 33548, July 31, 1978, unless 
otherwise noted.

§ 803.1 Notification and Report Form. 
(a) The notification required by the 

act shall be the Notification and Re-
port Form set forth in the appendix to 
this part (803), as amended from time 
to time. All acquiring and acquired 
persons required to file notification by 
the act and these rules shall do so by 
completing and filing the Notification 
and Report Form, or a photostatic or 
other equivalent reproduction thereof, 
in accordance with the instructions 
thereon and these rules. Copies of the 
Notification and Report Form may be 
obtained in person from the Public Ref-
erence Branch, Room 130, Federal 
Trade Commission, 600 Pennsylvania 
Avenue, NW., Washington, DC, 20580, or 
by writing to the Premerger Notifica-
tion Office, Room 303, Federal Trade 
Commission, 600 Pennsylvania Avenue, 
NW., Washington, DC 20580. The Notifi-
cation and Report Form also can be 
downloaded from the Federal Trade 
Commission’s web site at www.ftc.gov. 

(b) Any person filing notification 
may, in addition to the submissions re-
quired by this section, submit any 
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other information or documentary ma-
terial which such person believes will 
be helpful to the Federal Trade Com-
mission and Assistant Attorney Gen-
eral in assessing the impact of the ac-
quisition upon competition. 

[43 FR 33548, July 31, 1978, as amended at 66 
FR 8695, Feb. 1, 2001]

§ 803.2 Instructions applicable to Noti-
fication and Report Form. 

(a) The notification required by the 
act shall be filed by the preacquisition 
ultimate parent entity, or by any enti-
ty included within the person author-
ized by such preacquisition ultimate 
parent entity to file notification on its 
behalf. In the case of a natural person 
required by the act to file notification, 
such notification may be filed by his or 
her legal representative: Provided how-
ever, That notwithstanding §§ 801.1(c)(2) 
and 801.2, only one notification shall be 
filed by or on behalf of a natural per-
son, spouse and minor children with re-
spect to an acquisition as a result of 
which more than one such natural per-
son will hold voting securities of the 
same issuer.

Example: Jane Doe, her husband and minor 
child collectively hold more than 50 percent 
of the shares of family corporation F. There-
fore, Jane Doe (or her husband or minor 
child) is the ‘‘ultimate parent entity’’ of a 
‘‘person’’ composed to herself (or her hus-
band or minor child) and F; see paragraphs 
(a)(3), (b) and (c)(2) of § 801.1. If corporation F 
is to acquire corporation X, under this para-
graph only one notification is to be filed by 
Jane Doe, her husband and minor child col-
lectively.

(b) Except as provided in paragraph 
(b)(2) of this section and paragraph (c) 
of this section: 

(1) Items 5–8 of the Notification and 
Report Form must be completed— 

(i) By acquiring persons, with respect 
to all entities included within the ac-
quiring person; 

(ii) By acquired persons, in the case 
of an acquisition of assets, only with 
respect to the assets to be acquired; 

(iii) By acquired persons, in the case 
of an acquisition of voting securities, 
with respect to only the issuer whose 
voting securities are being acquired, 
and all entities controlled by such 
issuer; and 

(iv) By persons which are both ac-
quiring and acquired persons, sepa-
rately in the manner that would be re-
quired of acquiring and acquired per-
sons under this paragraph, if different. 

(2) For purposes of items 7 and 8 of 
the Notification and Report Form, the 
acquiring person shall regard the ac-
quired person in the manner described 
in paragraphs (b)(1) (ii) and (iii) of this 
section.

Example: Person ‘‘A’’ is comprised of enti-
ties separately engaged in grocery retailing, 
auto rental, and coal mining. Person ‘‘B’’ is 
comprised of entities separately engaged in 
wholesale magazine distribution, auto rental 
and book publishing. ‘‘A’’ proposes to pur-
chase 100 percent of the voting securities of 
‘‘B’’s book publishing subsidiary. For pur-
poses of item 5, under clause (b)(1)(i), ‘‘A’’ re-
ports the activities of all its entities; under 
clause (b)(1)(iii), ‘‘B’’ reports only the oper-
ations of its book publishing subsidiary. For 
purposes of items 7 and 8, under paragraph 
(b)(2) of this section, ‘‘A’’ must regard ‘‘B’’ as 
consisting only of its book publishing sub-
sidiary and must disregard the fact that ‘‘A’’ 
and ‘‘B’’ are both engaged in the auto rental 
business.

(c) In response to items 5, 7, and 8 of 
the Notification and Report Form— 

(1) Information shall be supplied only 
with respect to operations conducted 
within the United States; and 

(2) Information need not be supplied 
with respect to assets or voting securi-
ties to be acquired, the acquisition of 
which is exempt from the requirements 
of the act. 

(d) The term dollar revenues, as used 
in the Notification and Report Form, 
means value of shipments for manufac-
turing operations, and sales, receipts, 
revenues, or other appropriate dollar 
value measure for operations other 
than manufacturing, f.o.b. the plant or 
establishment less returns, after dis-
counts and allowances and excluding 
freight charges and excise taxes. Dollar 
revenues including delivery may be 
supplied if delivery is an integral part 
of the sales price. Dollar revenues in-
clude interplant transfers. 

(e) A person filing notification may 
incorporate by reference only docu-
mentary materials required to be filed 
in response to item 4(a) of the Notifica-
tion and Report Form and annual re-
ports required to be filed in response to 
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item 4(b), which were previously sub-
mitted with a filing by the same person 
and which are the most recent versions 
available; except that when the same 
parties file for a higher notification 
threshold no more than 90 days after 
having made filings with respect to a 
lower threshold, each party may incor-
porate by reference in the subsequent 
filing any documents or information in 
its earlier filing provided that the doc-
uments and information are the most 
recent available. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34438, July 29, 1983; 66 FR 8695, Feb. 1, 
2001; 66 FR 23565, May 9, 2001]

§ 803.3 Statement of reasons for non-
compliance. 

A complete response shall be supplied 
to each item on the Notification and 
Report Form and to any request for ad-
ditional information pursuant to sec-
tion 7A(e) and § 803.20. Whenever the 
person filing notification is unable to 
supply a complete response, that per-
son shall provide, for each item for 
which less than a complete response 
has been supplied, a statement of rea-
sons for noncompliance. The statement 
of reasons for noncompliance shall con-
tain all information upon which a per-
son relies in explanation of its non-
compliance and shall include at least 
the following: 

(a) Why the person is unable to sup-
ply a complete response; 

(b) What information, and what spe-
cific documents or categories of docu-
ments, would have been required for a 
complete response; 

(c) Who, if anyone, has the required 
information, and specific documents or 
categories of documents; and a descrip-
tion of all efforts made to obtain such 
information and documents, including 
the names of persons who searched for 
required information and documents, 
and where the search was conducted. If 
no such efforts were made, provide an 
explanation of the reasons why, and a 
description of all efforts necessary to 
obtain required information and docu-
ments; 

(d) Where noncompliance is based on 
a claim of privilege, a statement of the 
claim of privilege and all facts relied 
on in support thereof, including the 
identity of each document, its author, 

addressee, date, subject matter, all re-
cipients of the original and of any cop-
ies, its present location, and who has 
control of it. 

[48 FR 34439, July 29, 1983]

§ 803.4 Foreign persons refusing to file 
notification. 

(a) In an acquisition to which § 801.30 
does not apply, and in which no assets 
(other than investment assets) located 
in the United States and no voting se-
curities of a United States issuer will 
be acquired directly or indirectly, if a 
foreign acquired person refuses to file 
notification, then any other person 
which is a party to the acquisition may 
file notification on behalf of the for-
eign person. Such notification shall 
constitute the notification required of 
the foreign person by the act and these 
rules. 

(b) Any person filing on behalf of the 
foreign person pursuant to this section 
must state in the affidavit required by 
§ 803.5(b) that such foreign person has 
refused to file notification and must 
explain all efforts made by the person 
filing on behalf of the foreign person to 
obtain compliance with the act and 
these rules by such foreign person. 

(c) Any notification filed on behalf of 
a foreign person pursuant to this sec-
tion must contain all information and 
documentary material reasonably 
available to the person filing on behalf 
of the foreign person which such for-
eign person would be required to pro-
vide. Whenever information or docu-
mentary material is not reasonably 
available, the person filing on behalf of 
the foreign person shall so indicate on 
the Notification and Report Form, and 
need not supply the statement of rea-
sons for noncompliance required by 
§ 803.3. 

(d) Any foreign person on whose be-
half notification has been filed by an-
other person pursuant to this section 
shall be a ‘‘person filing notification’’ 
for purposes of the act and these rules. 
Nothing in this section shall exempt a 
foreign person from the requirements 
of the act or these rules with respect to 
a request for additional information or 
an extension of the waiting period pur-
suant to section 7A(e) and these rules.
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§ 803.5 Affidavits required. 
(a)(1) Section 801.30 acquisitions. For 

acquisitions to which § 801.30 applies, 
the notification required by the act 
from each acquiring person shall con-
tain an affidavit, attached to the front 
of the notification, attesting that the 
issuer whose voting securities are to be 
acquired has received notice in writing 
by certified or registered mail, by wire 
or by hand delivery, at its principal ex-
ecutive offices, of: 

(i) The identity of the acquiring per-
son; 

(ii) The fact that the acquiring per-
son intends to acquire voting securities 
of the issuer; 

(iii) The specific classes of voting se-
curities of the issuer sought to be ac-
quired; and if known, the number of se-
curities of each such class that would 
be held by the acquiring person as a re-
sult of the acquisition or, if the num-
ber is not known, the specific notifica-
tion threshold that the acquiring per-
son intends to meet or exceed; and, if 
designated by the acquiring person, a 
higher threshold for additional voting 
securities it may hold in the year fol-
lowing the expiration of the waiting 
period; 

(iv) The fact that the acquisition 
may be subject to the act, and that the 
acquiring person will file notification 
under the act with the Federal Trade 
Commission and Assistant Attorney 
General; 

(v) The anticipated date of receipt of 
such notification under § 803.10(c); and 

(vi) The fact that the person within 
which the issuer is included may be re-
quired to file notification under the 
act. 

(2) The affidavit required by this 
paragraph must also state the good 
faith intention of the person filing no-
tification to make the acquisition, and, 
in the case of a tender offer, that the 
intention to make the tender offer has 
been publicly announced.

Example: 1. This paragraph permits the ten-
der offeror to file notification at any time 
after the intention to make the tender offer 
has been publicly announced. 

In examples 2–5 assume that one percent of 
B’s shares are valued at $15 million. 

2. ‘‘A’’ holds 100,000 shares of the voting se-
curities of Company B. ‘‘A’’ has a good faith 
intention to acquire an additional 900,000 

shares of Company B’s voting securities. ‘‘A’’ 
states in its notice to B, inter alia, that as a 
result of the acquisition it will hold 1,000,000 
shares. If 1,000,000 shares of Company B rep-
resent 20 percent of Company B’s out-
standing voting securities, the statement 
will be deemed by the enforcement agencies 
a notification for the $100 million threshold. 

3. Company A intends to acquire voting se-
curities of Company B. ‘‘A’’ does not know 
exactly how many shares it will acquire, but 
it knows it will definitely acquire $51 million 
worth and may acquire 50 percent of Com-
pany B’s shares. ‘‘A’’s notice to the acquired 
person would meet the requirements of 
§ 803.5(a)(1)(iii) if it states, inter alia, either: 
‘‘Company A has a present good faith inten-
tion to acquire $51 million of the outstanding 
voting securities of Company B, and depend-
ing on market conditions, may acquire more 
of the voting securities of Company B and 
thus designates the 50 percent threshold,’’ or 
‘‘Company A has a present good faith inten-
tion to acquire $51 million of the outstanding 
voting securities of Company B, and depend-
ing on market conditions may acquire 50 per-
cent or more of the voting securities of Com-
pany B.’’ The Commission would deem either 
of these statements as intending to give no-
tice for the 50 percent threshold. 

4. ‘‘A’’ states, inter alia, that, ‘‘depending 
on market conditions, it may acquire 100 
percent of the shares of B.’’ ‘‘A’’’s notice 
does not comply with § 803.5 because it does 
not state an intent to meet or exceed any no-
tification threshold. ‘‘A’’ ’s filing will be con-
sidered deficient within the meaning of 
§ 803.10(c)(2). 

5. ‘‘A’’ states, inter alia, that it has com-
menced a tender offer for ‘‘up to 55 percent of 
the outstanding voting securities of Com-
pany B.’’ ‘‘A’’ ’s notice does not comply with 
§ 803.5 because use of the term ‘‘up to’’ does 
not state an intent to meet or exceed any no-
tification threshold. The filing will therefore 
be considered deficient within the meaning 
of § 803.10 (c)(2).

(3) The affidavit required by this 
paragraph must have attached to it a 
copy of the written notice received by 
the acquired person pursuant to para-
graph (a)(1) of this section. 

(b) Non-section 801.30 acquisitions. For 
acquisitions to which § 801.30 does not 
apply, the notification required by the 
act shall contain an affidavit, attached 
to the front of the notification, attest-
ing that a contract, agreement in prin-
ciple or letter of intent to merge or ac-
quire has been executed, and further 
attesting to the good faith intention of 
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the person filing notification to com-
plete the transaction. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34439, July 29, 1983; 52 FR 7082, Mar. 6, 
1987; 66 FR 8695, Feb. 1, 2001]

§ 803.6 Certification. 
(a) The notification required by the 

act shall be certified: 
(1) In the case of a partnership, by 

any general partner thereof; 
(2) In the case of a corporation, by 

any officer or director thereof; 
(3) In the case of a person lacking of-

ficers, directors, or partners, by any in-
dividual exercising similar functions; 

(4) In the case of a natural person, by 
such natural person or his or her legal 
representative; 

(5) In the case of the estate of a de-
ceased natural person, by any duly au-
thorized legal representative of such 
estate. 

(b) Additional information or docu-
mentary material submitted in re-
sponse to a request pursuant to section 
7A(e) and § 803.20 shall be accompanied 
by a certification in the format appear-
ing at the end of the Notification and 
Report Form, completed in accordance 
with paragraph (a) of this section by 
the person or individual to whom it 
was directed. 

(c) In all cases, the certifying indi-
vidual must possess actual authority 
to make the certification on behalf of 
the person filing notification. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34429, July 29, 1983]

§ 803.7 Expiration of notification. 
Notification with respect to an acqui-

sition shall expire 1 year following the 
expiration of the waiting period. If the 
acquiring person’s holdings do not, 
within such time period, meet or ex-
ceed the notification threshold with re-
spect to which the notification was 
filed, the requirements of the act must 
thereafter be observed with respect to 
any notification threshold not met or 
exceeded.

Example: A files notification that $125 mil-
lion of the voting securities of corporation B 
are to be acquired. One year after the expira-
tion of the waiting period, A has acquired 
only $95 million of B’s voting securities. Al-
though § 802.21 will permit ‘‘A’’ to purchase 
any amount of B’s voting securities short of 

$100 million within 5 years from the expira-
tion of the waiting period, A’s holdings may 
not meet or exceed the $100 million notifica-
tion threshold without ‘‘A’’ and ‘‘B’’ again 
filing notification and observing a waiting 
period.

[43 FR 33548, July 31, 1978, as amended at 66 
FR 8695, Feb. 1, 2001]

§ 803.8 Foreign language documents. 
(a) Whenever at the time of filing a 

Notification and Report Form there is 
an English language outline, summary, 
extract or verbatim translation of any 
information or of all or portions of any 
documentary materials in a foreign 
language required to be submitted by 
the act or these rules, all such English 
language versions shall be filed along 
with the foreign language information 
or materials. 

(b) Documentary materials or infor-
mation in a foreign language required 
to be submitted in responses to a re-
quest for additional information or 
documentary material shall be sub-
mitted with verbatim English language 
translations, or all existing English 
language versions, or both, as specified 
in such request. 

[48 FR 34440, July 29, 1983]

§ 803.9 Filing fee. 
(a) Each acquiring person shall pay 

the filing fee required by the act to the 
Federal Trade Commission, except as 
provided in paragraphs (b) and (c) of 
this section. No additional fee is to be 
submitted to the Antitrust Division of 
the Department of Justice.

Examples: 1. ‘‘A’’ wishes to acquire voting 
securities issued by B, where the greater of 
the acquisition price and the market price is 
$64 million, pursuant to § 801.10. When ‘‘A’’ 
files notification for the transaction, it must 
indicate the $50 million threshold and pay a 
filing fee of $45,000 because the aggregate 
total amount of the acquisition is less than 
$100 million, but greater than $50 million. 

2. ‘‘A’’ acquires $40 million of assets from 
‘‘B.’’ The parties meet the size of person cri-
teria of Section 7A(a)(2)(B), but the trans-
action is not reportable because it does not 
exceed the $50 million size of transaction 
threshold of that provision. Two months 
later ‘‘A’’ acquires additional assets from 
‘‘B’’ valued at $90 million. Pursuant to the 
aggregation requirements of § 801.13(b)(2)(ii), 
the aggregate total amount of ‘‘B’s’’ assets 
that ‘‘A’’ will hold as a result of the second 
acquisition is $130 million. Accordingly, 
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when ‘‘A’’ files notification for the second 
transaction, ‘‘A’’ must indicate the $100 mil-
lion threshold and pay a filing fee of $125,000 
because the aggregate total amount of the 
acquisition is less than $500 million, but not 
less than $100 million. 

3. ‘‘A’’ acquires $60 million of voting secu-
rities issued by B after submitting its notifi-
cation and $45,000 filing fee and indicates the 
$50 million threshold. Two years later, ‘‘A’’ 
files to acquire additional voting securities 
issued by B valued at $50 million because it 
will exceed the next higher reporting thresh-
old (see § 801.1(h)). Assuming the second 
transaction is reportable and the value of its 
initial holdings is unchanged (see 
§ 801.13(a)(2) and 801.10(c)), the provisions of 
§ 801.13(a)(1) require that ‘‘A’’ report that the 
value of the second transaction is $110 mil-
lion because ‘‘A’’ must aggregate previously 
acquired securities in calculating the value 
of B’s voting securities that it will hold as a 
result of the second acquisition. ‘‘A’’ should 
pay a filing fee of $125,000. 

4. ‘‘A’’ signs a contract with a stated pur-
chase price of $110 million, subject to adjust-
ments, to acquire all of the assets of ‘‘B.’’ If 
the amount of adjustments can be reason-
ably estimated, the acquisition price—as ad-
justed to reflect that estimate—is deter-
mined. If the amount of adjustments cannot 
be reasonably estimated, the acquisition 
price is undetermined. In either case the 
board or its delegee must also determine in 
good faith the fair market value. (§ 801.10(b) 
states that the value of an asset acquisition 
is to be the fair market value or the acquisi-
tion price, if determined and greater than 
fair market value.) ‘‘A’’ files notification 
and submits a $45,000 filing fee. ‘‘A’’s deci-
sion to pay that fee may be justified on ei-
ther of two bases, and ‘‘A’’ should submit an 
attachment to the Notification and Report 
Form explaining the valuation. First, ‘‘A’’ 
may have concluded that the acquisition 
price can be reasonably estimated to be $98 
million, because of anticipated adjust-
ments—e.g., based on due diligence by ‘‘A’s’’ 
accounting firm indicating that one third of 
the inventory is not saleable. If fair market 
value is also determined in good faith to be 
less than $100 million, the $45,000 fee is ap-
propriate. Alternatively, ‘‘A’’ may conclude 
that because the adjustments cannot reason-
ably be estimated, acquisition price is unde-
termined. If so, ‘‘A’’ would base the valu-
ation on the good faith determination of fair 
market value. The acquiring party’s execu-
tion of the Certification also attests to the 
good faith valuation of the value of the 
transaction. 

5. ‘‘A’’ contracts to acquire all of the assets 
of ‘‘B’’ for $1 billion. The assets include ho-
tels, office buildings, and rental retail prop-
erty with a total value of $850 million, all of 
which are exempted by § 802.2. Section 802.2 
directs that these assets are exempt from the 

requirements of the act and that reporting 
requirements for the transaction should be 
determined by analyzing the remainder of 
the acquisition as if it were a separate trans-
action. Furthermore, § 801.15(a)(2) states that 
those exempt assets are never held as a re-
sult of the acquisition. Accordingly, the ag-
gregate amount of the transaction is $150 
million. ‘‘A’’ will be liable for a filing fee of 
$125,000, rather than $280,000, because the 
value of the transaction is not less than $100 
million but less than $500 million. Note, how-
ever, that ‘‘A’’ must include an attachment 
in its Notification and Report Form setting 
out both the $1 billion total purchase price 
and the basis for its determination that the 
aggregate total amount of the acquisition 
under the rules is $150 million rather than $1 
billion, in accordance with the Instructions 
to the Form. 

6. ‘‘A’’ acquires coal reserves from ‘‘B’’ val-
ued at $150 million. No notification or filing 
fee is required because the acquisition is ex-
empted by § 802.3(b). Three months later, A 
proposes to acquire additional coal reserves 
from ‘‘B’’ valued at $450 million. This trans-
action is subject to the notification require-
ments of the act because the value of the ac-
quisition exceeds the $200 million limitation 
on the exemption in § 802.3(b). As a result of 
§ 801.13(b)(2)(ii), the prior $150 million acqui-
sition must be added because the additional 
$450 million of coal reserves were acquired 
from the same person within 180 days of the 
initial acquisition. Because aggregating the 
two acquisitions exceeds the $200 million ex-
emption threshold, § 801.15(b) directs that 
‘‘A’’ will also hold the previously exempt 
$150 million acquisition; thus, the aggregate 
amount held as a result of the $450 million 
acquisition is $600 million. Accordingly, ‘‘A’’ 
must file notification to acquire the coal re-
serves valued at $600 million and pay a filing 
fee of $280,000. 

7. ‘‘A’’ intends to acquire 20 percent of the 
voting securities of B, a non-publicly traded 
issuer. The agreed upon acquisition price is 
$99 million subject to post-closing adjust-
ments of up to plus or minus $2 million. ‘‘A’’ 
estimates that the adjustments will be 
minus $1 million. In this example, since ‘‘A’’ 
is able in good faith to reasonably estimate 
the adjustments to the agreed-on price, the 
acquisition price is deemed to be determined 
and the appropriate filing fee threshold is $50 
million. Even if the post-closing adjustments 
cause the final price actually paid to exceed 
$100 million, ‘‘A’’ would be deemed to hold 
$98 million in B voting securities as a result 
of this acquisition. Note, however, since the 
potential acquisition price subject to adjust-
ments could have exceeded the $100 million 
threshold (e.g., ‘‘straddles two filing fee 
thresholds’’), an explanation of why the 
lower threshold was indicated should be at-
tached. Also note that any additional acqui-
sition by ‘‘A’’ of B voting stock (if the value 
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of the stock currently held by ‘‘A’’ is $100 
million or more) will cause ‘‘A’’ to cross the 
$100 million threshold and another filing and 
the appropriate fee will be required. 

8. ‘‘A’’ intends to make a cash tender offer 
for a minimum of 50 percent plus one share 
of the voting securities of B, a non-publicly 
traded issuer, but will accept up to 100 per-
cent of the shares if they are tendered. There 
are 12 million shares of B voting stock out-
standing and the tender offer price is $10 per 
share. In this instance, since there is no cap 
on the number of shares that can be ten-
dered, the value of the transaction will be 
the value of 100 percent of B’s voting securi-
ties, and ‘‘A’’ must pay the $125,000 fee for 
the $100 million filing fee threshold. Note 
that if the tender offer had been for a max-
imum of 50 percent plus one share the value 
of the transaction would be $60 million, and 
the appropriate fee would be $45,000, based on 
the $50 million filing fee threshold. This 
would be true even if the tender offer were to 
be followed by a merger which would be ex-
empt under Section 7A(c)(3),

(b) For a transaction described by 
§ 801.2(d)(2)(iii), the parties shall pay 
only one filing fee. In accordance with 
§ 801.2(d)(2)(iii), both parties to a con-
solidation are acquiring and acquired 
persons and must submit a Notification 
and Report Form where the trans-
action meets the reporting require-
ments of that act; however, only one 
filing fee is required in connection with 
such a transaction, and is payable by 
either party to the transaction. The fil-
ing fee is based on the greater of the 
two sizes of transaction in the consoli-
dation. 

(c) For a reportable transaction in 
which the acquiring entity has two ul-
timate parent entities, both ultimate 
parent entities are acquiring persons; 
however, if the responses for both ulti-
mate parent entities would be the same 
for item 5 of the Notification and Re-
port Form, only one filing fee is re-
quired in connection with the trans-
action. 

(d) Manner of payment. Fees may be 
paid by United States postal money 
order, bank money order, bank cash-
ier’s check, certified check or by elec-
tronic wire transfer (EWT). The fee 
must be paid in U.S. currency. 

(1) Fees paid by money order or 
check shall be made payable to the 
‘‘Federal Trade Commission,’’ omitting 
the name or title of any official of the 
Commission, and shall be submitted to 
the Premerger Notification Office of 

the Federal Trade Commission along 
with the Notification and Report 
Form. 

(2) Fees paid by EWT shall be depos-
ited to the Treasury’s account at the 
New York Federal Reserve Bank. Spe-
cific instructions for making EWT pay-
ments are contained in the Instruc-
tions to the Notification and Report 
Form. 

(e) Refunds. Except as provided in 
this paragraph, no filing fee received 
by the Commission will be returned to 
the payer and no part of the filing fee 
shall be refunded. The filing fee shall 
be refunded only if the Commission’s 
staff determines, based on the informa-
tion and representations contained in 
the filing person’s notification, that 
premerger notification was not re-
quired by the act. Once the Commis-
sion’s staff has determined that the no-
tification was required, the filing fee 
shall not be refunded even if it appears 
at the time of consummation that the 
transaction does not meet the report-
ing requirements established in the 
act. 

[66 FR 8695, Feb. 1, 2001, as amended at 68 FR 
2431, Jan. 17, 2003]

§ 803.10 Running of time. 

(a) Beginning of waiting period. The 
waiting period required by the act shall 
begin on the date of receipt of the noti-
fication required by the act, in the 
manner provided by these rules (or, if 
such notification is not completed, the 
notification to the extent completed 
and a statement of the reasons for such 
noncompliance in accordance with 
§ 803.3) from: 

(1) In the case of acquisitions to 
which § 801.30 applies, the acquiring 
person; 

(2) In the case of the formation of a 
joint venture or other corporation cov-
ered by § 801.40, all persons contrib-
uting to the formation of the joint ven-
ture or other corporation that are re-
quired by the act and these rules to file 
notification; 

(3) In the case of all other acquisi-
tions, all persons required by the act 
and these rules to file notification. 

(b) Expiration of waiting period. (1) 
Subject to paragraph (b)(3) of this sec-
tion, for purposes of Section 
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7A(b)(1)(B), the waiting period shall ex-
pire at 11:59 p.m. Eastern Time on the 
30th (or in the case of a cash tender 
offer or of an acquisition covered by 11 
U.S.C. 363(b), the 15th) calendar day (or 
if § 802.23 applies, such other day as 
that section may provide) following the 
beginning of the waiting period as de-
termined under paragraph (a) of this 
section, unless extended pursuant to 
Section 7A(e) and § 803.20, or Section 
7A(g)(2), or unless terminated pursuant 
to Section 7A(b)(2) and § 803.11. 

(2) Unless further extended pursuant 
to Section 7A(g)(2), or terminated pur-
suant to Section 7A(b)(2) and § 803.11, 
any waiting period which has been ex-
tended pursuant to Section 7A(e)(2) and 
§ 803.20 shall, subject to paragraph (b)(3) 
of this section, expire at 11:59 p.m. 
Eastern Time— 

(i) On the 30th (or, in the case of a 
cash tender offer or of an acquisition 
covered by 11 U.S.C. 363(b), the 10th) 
day following the date of receipt of all 
additional information or documentary 
material requested from all persons to 
whom such requests have been directed 
(or, if a request is not fully complied 
with, the information and documen-
tary material submitted and a state-
ment of the reasons for such non-
compliance in accordance with § 803.3), 
by the Federal Trade Commission or 
Assistant Attorney General, whichever 
requested additional information or 
documentary material, at the office 
designated in paragraph (c) of this sec-
tion, or 

(ii) As provided in paragraph (b)(1) of 
this section, whichever is later. 

(3) If any waiting period would expire 
on a Saturday, Sunday, or legal public 
holiday (as defined in 5 U.S.C. 6103(a)) 
the waiting period shall be extended to 
11:59 p.m. Eastern Time of the next reg-
ular business day. 

(c)(1) Date of receipt and means of de-
livery. For purposes of this section, the 
date of receipt shall be the date on 
which delivery is effected to the des-
ignated offices (Premerger Notification 
Office, Room 303, Federal Trade Com-
mission, 600 Pennsylvania Avenue, NW, 
Washington, DC 20580, and Director of 
Operations and Merger Enforcement, 
Antitrust Division, Department of Jus-
tice, Patrick Henry Building, 601 D 
Street, NW, Room #10013, Washington, 

DC 20530) during normal business 
hours. Delivery effected after 5:00 p.m. 
Eastern Time on a regular business 
day, or at any time on any day other 
than a regular business day, shall be 
deemed effected on the next following 
regular business day. Delivery should 
be effected directly to the designated 
offices, either by hand or by certified 
or registered mail. If delivery of all re-
quired filings to all offices required to 
receive such filings is not effected on 
the same date, the date of receipt shall 
be the latest of the dates on which de-
livery is effected.

Example: In an acquisition other than a 
tender offer, assume that requests for addi-
tional information are issued to both the ac-
quiring and acquired persons on the 26th day 
of the waiting period. One person submits 
the additional information on the 35th day, 
while the other responds on the 44th day. 
Under this section, the waiting period ex-
pires thirty days following the last receipt of 
additional information, that is, it expires on 
the 74th day (unless that day is a Saturday, 
Sunday or legal public holiday).

(2) Deficient filings. If notification or 
a response to a request for additional 
information or documentary material 
received by the Commission or Assist-
ant Attorney General does not comply 
with these rules, the Commission or 
the Assistant Attorney General shall 
promptly notify the person filing such 
notification or response of the defi-
ciencies in such filing, and the date of 
receipt shall be the date on which a fil-
ing which complies with these rules is 
received. 

[43 FR 33548, July 31, 1978; 43 FR 36054, Aug. 
15, 1978, as amended at 52 FR 7083, Mar. 6, 
1987; 66 FR 8696, Feb. 1, 2001]

§ 803.11 Termination of waiting period. 
(a) Except as provided in paragraph 

(c) of this section, no waiting period 
shall be terminated pursuant to section 
7A(b)(2) unless— 

(1) All notifications required to be 
filed with respect to the acquisition by 
the act and these rules (or, if such noti-
fication is not completed, the notifica-
tion to the extent completed and a 
statement of the reasons for such non-
compliance in accordance with § 803.3) 
have been received, 

(2) It has been determined that no ad-
ditional information or documentary 
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material pursuant to section 7A(e) and 
§ 803.20 will be requested, or, if such ad-
ditional information or documentary 
material has been requested, it (or, if a 
request is not fully complied with, the 
information and documentary material 
submitted and a statement of the rea-
sons for such noncompliance in accord-
ance with § 803.3) has been received, and 

(3) The Federal Trade Commission 
and the Assistant Attorney General 
have concluded that neither intends to 
take any further action within the 
waiting period. 

(b) Any request for additional infor-
mation or documentary material pur-
suant to section 7A(e) and § 803.20 shall 
constitute a denial of all pending re-
quests for termination of the waiting 
period. 

(c) The Federal Trade Commission 
and the Assistant Attorney General 
may in their discretion terminate a 
waiting period upon the written re-
quest of any person filing notification 
or, notwithstanding paragraph (a) of 
this section, sua sponte. A request for 
termination of the waiting period shall 
be sent to the offices designated in 
§ 803.10(c). Termination shall be effec-
tive upon notice to any requesting per-
son by telephone, and such notice shall 
be given as soon as possible. Such no-
tice shall also be confirmed in writing 
to each person which has filed notifica-
tion, and notice thereof shall be pub-
lished in the FEDERAL REGISTER in ac-
cordance with section 7A(b)(2). The 
Federal Trade Commission and the As-
sistant Attorney General also may use 
other means to make the termination 
public, prior to publication in the FED-
ERAL REGISTER in a manner that will 
make the information equally acces-
sible to all members of the public. 

[43 FR 33548, July 31, 1978, as amended at 54 
FR 21427, May 18, 1989]

§ 803.20 Requests for additional infor-
mation or documentary material. 

(a)(1) Persons and individuals subject to 
request. Pursuant to section 7A(e)(1), 
the submission of additional informa-
tion or documentary material relevant 
to the acquisition may be required 
from one or more persons required to 
file notification, and, with respect to 
each such person, from one or more en-
tities included therein, or from one or 

more officers, directors, partners, 
agents, or employees thereof, if so re-
quired by the same request.

Example: A request for additional informa-
tion may require a corporation and, in addi-
tion, a named officer or employee to provide 
certain information or documents, if both 
the corporation and the officer or employee 
are named in the same request. See subpara-
graph (b)(3) of this section.

(2) All the information and documen-
tary material required to be submitted 
pursuant to a request under paragraph 
(a)(1) of this section shall be supplied 
to the Commission or to the Assistant 
Attorney General, whichever made 
such request, at such location as may 
be designated in the request, or, if no 
such location is designated, at the of-
fice designated in § 803.10(c). If such re-
quest is not fully complied with, a 
statement of reasons for noncompli-
ance pursuant to § 803.3 shall be pro-
vided for each item or portion of such 
request which is not fully complied 
with. 

(b)(1) Who may require submission. A 
request for additional information or 
documentary material with respect to 
an acquisition may be issued by the 
Federal Trade Commission or its des-
ignee, or by the Assistant Attorney 
General or his or her designee, but not 
by both to the same person, any enti-
ties included therein, or any officers, 
directors, partners, agents, or employ-
ees of that person. 

(2) When request effective. A request 
for additional information or documen-
tary material shall be effective— 

(i) In the case of a written request, 
upon receipt of the request by the ulti-
mate parent entity of the person to 
which the request is directed (or, if an-
other entity included within the person 
filed notification pursuant to § 803.2(a), 
then by such entity), within the origi-
nal 30-day (or, in the case of a cash ten-
der offer or of an acquisition covered 
by 11 U.S.C. 363(b), 15-day) waiting pe-
riod (or, if § 802.23 applies, such other 
period as that section provides); or 

(ii) In the case of a written request, 
upon notice of the issuance of such re-
quest to the person to which it is di-
rected within the original 30-day (or, in 
the case of a cash tender offer or of an 
acquisition covered by 11 U.S.C. 363(b), 
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15-day) waiting period (or, if § 802.23 ap-
plies, such other period as that section 
provides), provided that written con-
firmation of the request is mailed to 
the person to which the request is di-
rected within the original 30-day (or, in 
the case of a cash tender offer or of an 
acquisition covered by 11 U.S.C. 363(b), 
15-day) waiting period (or, if § 802.23 ap-
plies, such other period as that section 
provides). Notice to the person to 
which the request is directed may be 
given by telephone or in person. The 
person filing notification shall keep a 
designated individual reasonably avail-
able during normal business hours 
throughout the waiting period at the 
telephone number supplied in the Noti-
fication and Report Form. Notice of a 
request for additional information or 
documentary material need be given by 
telephone only to that individual or to 
the individual designated in accord-
ance with paragraph (b)(2)(iii) of this 
section. Upon the request of the indi-
vidual receiving notice of the issuance 
of such a request, the full text of the 
request will be read. The written con-
firmation of the request shall be 
mailed to the ultimate parent entity of 
the person filing notification, or if an-
other entity within the person filed no-
tification pursuant to § 803.2(a), then to 
such entity. 

(iii) When the individual designated 
in accordance with paragraph (b)(2)(ii) 
of this section is not located in the 
United States, the person filing notifi-
cation shall designate an additional in-
dividual located within the United 
States to be reasonably available dur-
ing normal business hours throughout 
the waiting period through a telephone 
number supplied on the certification 
page of the Notification and Report 
Form. This individual shall be des-
ignated for the limited purpose of re-
ceiving notification of the issuance of 
requests for additional information or 
documentary material in accordance 
with the procedure described in para-
graph (b)(2)(ii) of this section. 

(3) Requests to natural persons. A re-
quest addressed to an individual, re-
quiring that he or she submit addi-
tional information or documentary ma-
terial, shall be transmitted to the per-
son filing notification of which the in-
dividual is an ultimate parent entity, 

officer, director, partner, agent or em-
ployee, and shall be effective as to that 
individual when effective as to the per-
son filing notification pursuant to 
paragraph (b)(2) of this section. A writ-
ten copy of the request shall also be de-
livered to the individual by hand, or by 
registered or certified mail at his or 
her home or business address.

Example: A designee of the Federal Trade 
Commission sends, by certified letter which 
is received within the 30-day waiting period, 
a written request for additional information 
to corporation W, the ultimate parent entity 
within a person which filed notification. The 
request is effective under clause (b)(2)(i). If 
the letter also addressed a request for docu-
mentary material to the secretary of cor-
poration W, a named individual, under para-
graph (b)(3), the request would likewise be 
effective as to the individual upon receipt of 
the letter by W. In the latter case, the Fed-
eral Trade Commission also would send a 
copy of the request to the Secretary of the 
corporation at his or her home or business 
address.

(c) Waiting period extended. (1) During 
the time period when a request for ad-
ditional information or documentary 
material remains outstanding to any 
person other than either: 

(i) In the case of a tender offer, the 
person whose voting securities are 
sought to be acquired by the tender of-
feror (or any officer, director, partner, 
agent or employee thereof), or 

(ii) In the case of an acquisition cov-
ered by 11 U.S.C. 363(b), the acquired 
person, the waiting period shall remain 
in effect, even though the waiting pe-
riod would have expired (see § 803.10(b)) 
if no such request had been made. 

(2) A request for additional informa-
tion or documentary material to any 
person other than either: 

(i) In the case of a tender offer, the 
person whose voting securities are 
being acquired pursuant to the tender 
offer (or any officer, director, partner, 
agent or employee thereof), or 

(ii) In the case of an acquisition cov-
ered by 11 U.S.C. 363(b), the acquired 
person, shall in every instance extend 
the waiting period for a period of 30 (or, 
in the case of a cash tender offer or of 
an acquisition covered by 11 U.S.C. 
363(b), 10) calendar days from the date 
of receipt (as determined under § 803.10) 
of the additional information or docu-
mentary material requested.
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Example: Acquiring person ‘‘A’’ makes a 
non-cash tender offer for voting securities of 
corporation ‘‘X’’, and files notification. 
Under § 801.30, the waiting period begins upon 
filing by ‘‘A,’’ and ‘‘X’’ must file within 15 
days thereafter (10 days if it were a cash ten-
der offer). Assume that before the end of the 
waiting period, the Assistant Attorney Gen-
eral issues a request for additional informa-
tion to ‘‘A’’ and ‘‘X.’’ Since the transaction 
is a non-cash tender offer, the waiting period 
is extended for 30 days (10 days if it were a 
cash tender offer) beyond the date on which 
‘‘A’’ responds. Note that under § 803.21, even 
though the waiting period is not affected by 
the second request to ‘‘X’’ or by ‘‘X’’ sup-
plying the requested information, ‘‘X’’ is 
obliged to respond to the request within a 
reasonable time. Nevertheless, the Federal 
Trade Commission and Assistant Attorney 
General could, notwithstanding the pend-
ency of the request for additional informa-
tion, terminate the waiting period sua 
sponte pursuant to § 803.11(c).

(d)(1) Identification of requests. Every 
request for additional information or 
documentary material shall be clearly 
identified as such, whether commu-
nicated in person, by telephone or in 
writing, and shall clearly identify the 
person, entity or entities, or indi-
vidual(s) to which it is addressed. 

(2) Request for clarification. No request 
for clarification or amplification of a 
response to any item on the Notifica-
tion and Report Form, whether com-
municated in person, by telephone or 
in writing, shall be considered a re-
quest for additional information or 
documentary material within the 
meaning of section 7A(e) and this sec-
tion. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34441, July 29, 1983; 66 FR 8697, Feb. 1, 
2001; 68 FR 2431, Jan. 17, 2003]

§ 803.21 Additional information shall 
be supplied within reasonable time. 

All additional information or docu-
mentary material requested pursuant 
to section 7A(e) and § 803.20 (or, if such 
request is not fully complied with, the 
information or documentary material 
submitted and a statement of the rea-
sons for such noncompliance in accord-
ance with § 803.3) shall be supplied 
within a reasonable time.

§ 803.30 Formal and informal interpre-
tations of requirements under the 
Act and the rules. 

(a) The Commission staff may con-
sider requests for formal or informal 
interpretations as to the obligations 
under the act and these rules of any 
party to an acquisition. A request for a 
formal interpretation shall be made in 
writing to the offices designated in 
§ 803.10(c), and shall state: (1) all facts 
which the applicant believes to be ma-
terial, (2) the reasons why the require-
ments of the act are or may be applica-
ble and (3) the question(s) that the ap-
plicant wishes resolved. The Commis-
sion staff may, in its discretion, render 
a formal or informal response to any 
request, however made, or may decline 
to render such advice. 

(b) In the sole discretion of the staff, 
any request for interpretation may be 
referred to the Commission. 

(c) Formal interpretations by the 
Commission staff or by the Commis-
sion shall be rendered with the concur-
rence of the Assistant Attorney Gen-
eral or his or her designee. 

(d) Any formal interpretation shall 
be without prejudice to the right of ei-
ther the Commission or the Assistant 
Attorney General to rescind any such 
interpretation rendered pursuant to 
this section. In the event of such re-
scission, the party which requested the 
interpretation shall be so notified in 
writing. 

(e) The Commission shall publish a 
summary of formal interpretations by 
the Commission, and any rescissions 
thereof, in the FEDERAL REGISTER.

§ 803.90 Separability. 

If any provision of the rules in this 
subchapter (H) (including the Notifica-
tion and Report Form) or the applica-
tion of any such provision to any per-
son or circumstances is held invalid, 
neither the other provisions of the 
rules nor the application of such provi-
sion to other persons or circumstances 
shall be affected thereby.
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