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(b) Subpoenas duces tecum; subpoenas
to permit inspection of premises. The Sec-
retary of the Commission, upon request
of a party, shall issue a subpoena,
signed but otherwise in blank, com-
manding a person to produce and per-
mit inspection and copying of des-
ignated books, documents, or tangible
things, or commanding a person to per-
mit inspection of premises, at a time
and place therein specified. The sub-
poena shall specify with reasonable
particularity the material to be pro-
duced. The person commanded by the
subpoena need not appear in person at
the place of production or inspection
unless commanded to appear for a dep-
osition or hearing pursuant to para-
graph (a) of this section. As used here-
in, the term ‘“‘documents” includes
writings, drawings, graphs, charts,
handwritten notes, film, photographs,
audio and video recordings and any
such representations stored on a com-
puter, a computer disk, CD-ROM, mag-
netic or electronic tape, or any other
means of electronic storage, and other
data compilations from which informa-
tion can be obtained in machine-read-
able form (translated, if necessary, into
reasonably usable form by the person
subject to the subpoena). A subpoena
duces tecum may be used by any party
for purposes of discovery, for obtaining
documents for use in evidence, or for
both purposes, and shall specify with
reasonable particularity the materials
to be produced.

(c) Moations to quash; limitation on sub-
poenas subject to §3.36. Any motion by
the subject of a subpoena to limit or
quash the subpoena shall be filed with-
in the earlier of ten (10) days after
service thereof or the time for compli-
ance therewith. Such motions shall set
forth all assertions of privilege or
other factual and legal objections to
the subpoena, including all appropriate
arguments, affidavits and other sup-
porting documentation, and shall in-
clude the statement required by Rule
3.22(f). Nothing in paragraphs (a) and
(b) of this section authorizes the
issuance of subpoenas requiring the ap-
pearance of, or the production of docu-
ments in the possession, custody, or
control of, an official or employee of a
governmental agency other than the
Commission, or subpoenas to be served

63

§3.35

in a foreign country, which may be au-
thorized only in accordance with §3.36.

[43 FR 56866, Dec. 4, 1978, as amended at 50
FR 42672, Oct. 22, 1985; 61 FR 50648, Sept. 26,
1996; 66 FR 17629, Apr. 3, 2001]

§3.35 Interrogatories to parties.

(a) Availability; Procedures for Use. (1)
Any party may serve upon any other
party written interrogatories, not ex-
ceeding twenty-five (25) in number, in-
cluding all discrete subparts, to be an-
swered by the party served or, if the
party served is a public or private cor-
poration, partnership, association or
governmental agency, by any officer or
agent, who shall furnish such informa-
tion as is available to the party. For
this purpose, information shall not be
deemed to be available insofar as it is
in the possession of the Commissioners,
the General Counsel, the office of Ad-
ministrative Law Judges, or the Sec-
retary in his capacity as custodian or
recorder of any such information, or
their respective staffs.

(2) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to on
grounds not raised and ruled on in con-
nection with the authorization, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers are to be signed by the
person making them, and the objec-
tions signed by the attorney making
them. The party upon whom the inter-
rogatories have been served shall serve
a copy of the answers, and objections,
if any, within thirty (30) days after the
service of the interrogatories. The Ad-
ministrative Law Judge may allow a
shorter or longer time.

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that
can be inquired into under §3.31(c)(1),
and the answers may be used to the ex-
tent permitted by the rules of evidence.

(2) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but the Administrative Law
Judge may order that such an interrog-
atory need not be answered until after
designated discovery has been com-
pleted or until a pre-trial conference or
other later time.
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(c) Option to produce records. Where
the answer to an interrogatory may be
derived or ascertained from the records
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit or inspection of such
records, or from a compilation, ab-
stract or summary based thereon, and
the burden of deriving or ascertaining
the answer is substantially the same
for the party serving the interrogatory
as for the party served, it is a suffi-
cient answer to such interrogatory to
specify the records from which the an-
swer may be derived or ascertained and
to afford to the party serving the inter-
rogatory reasonable opportunity to ex-
amine, audit or inspect such records
and to make copies, compilations, ab-
stracts or summaries. The specification
shall include sufficient detail to permit
the interrogating party to identify
readily the individual documents from
which the answer may be ascertained.

[43 FR 56867, Dec. 4, 1978, as amended at 61
FR 50649, Sept. 26, 1996]

§3.36 Applications for subpoenas for
records, or appearances by officials
or employees, of governmental
agencies other than the Commis-
sion, and subpoenas to be served in
a foreign country.

(a) Form. An application for issuance
of a subpoena for the production of doc-
uments, as defined in §3.34(b), or for
the issuance of a subpoena requiring
access to documents or other tangible
things, for the purposes described in
§3.37(a), in the possession, custody, or
control of a governmental agency other
than the Commission or the officials or
employees of such other agency, or for
the issuance of a subpoena requiring
the appearance of an official or em-
ployee of another governmental agen-
cy, or for the issuance of a subpoena to
be served in a foreign country, shall be
made in the form of a written motion
filed in accordance with the provisions
of §3.22(a). No application for records
pursuant to §4.11 of this chapter or the
Freedom of Information Act may be
filed with the Administrative Law
Judge.

(b) Content. The motion shall satisfy
the same requirements for a subpoena
under §3.34 or a request for production

64

16 CFR Ch. | (1-1-04 Edition)

or access under §3.37, together with a
specific showing that:

(1) The material sought is reasonable
in scope:

(2) If for purposes of discovery, the
material falls within the limits of dis-
covery under §3.31(c)(1), or, if for an ad-
judicative hearing, the material is rea-
sonably relevant;

(3) The information or material
sought cannot reasonably be obtained
by other means; and

(4) With respect to subpoenas to be
served in a foreign country, that the
party seeking discovery has a good
faith belief that the discovery re-
quested would be permitted by treaty,
law, custom or practice in the country
from which the discovery is sought and
that any additional procedural require-
ments have been or will be met before
the subpoena is served.

(c) Execution. If an ALJ issues an
Order authorizing a subpoena pursuant
to this section, the moving party may
forward to the Secretary a request for
the authorized subpoena, with a copy
of the authorizing Order attached.
Each such subpoena shall be signed by
the Secretary; shall have attached to it
a copy of the authorizing Order; and
shall be served by the moving party
only in conjunction with a copy of the
authorizing Order.

[66 FR 17629, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§3.37 Production of documents and
things; access for inspection and
other purposes.

(a) Availability; procedures for use.
Any party may serve on another party
a request: to produce and permit the
party making the request, or someone
acting on the party’s behalf, to inspect
and copy any designated documents, as
defined in §3.34(b), or to inspect and
copy, test, or sample any tangible
things which are within the scope of
§3.31(c)(1) and in the possession, cus-
tody or control of the party upon whom
the request is served; or to permit
entry upon designated land or other
property in the possession or control of
the party upon whom the order would
be served for the purpose of inspection
and measuring, surveying,
photographing, testing, or sampling
the property or any designated object
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