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(b) The requirements of paragraph (a) 
of this section shall not apply to a fu-
tures commission merchant registered 
in accordance with § 3.10(a)(3) of this 
chapter. 

[66 FR 43083, Aug. 17, 2001]

PART 171—RULES RELATING TO RE-
VIEW OF NATIONAL FUTURES AS-
SOCIATION DECISIONS IN DIS-
CIPLINARY, MEMBERSHIP DENIAL, 
REGISTRATION AND MEMBER RE-
SPONSIBILITY ACTIONS

Subpart A—General Provisions

Sec.
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171.31 Commission review in the absence of 
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tion In Member Responsibility Actions

171.40 Notice of the commencement of a 
member responsibility action. 

171.41 Petition for a stay of effective date of 
a member responsibility action pending a 
hearing by the National Futures Associa-
tion. 

171.42 Notice of a final decision of the Na-
tional Futures Association in a member 
responsibility action. 

171.43 Petition for a stay of the effective 
date of a final decision of the National 
Futures Association in a member respon-
sibility action. 

171.44 Notice of appeal. 
171.45 General procedures. 
171.46 Standards of review.

Subpart E—Delegation of Functions

171.50 Delegation to the General Counsel.

AUTHORITY: 7 U.S.C. 4a, 12a and 21, unless 
otherwise noted.

SOURCE: 55 FR 41068, Oct. 9, 1990, unless 
otherwise noted.

Subpart A—General Provisions

§ 171.1 Scope of rules. 

(a) Matters included. Unless specifi-
cally excluded by subsection (b), this 
part governs review by the Commis-
sion, pursuant to sections 17(h), (i) and 
(o) of the Commodity Exchange Act 
(‘‘Act’’), as amended, of any discipli-
nary action, membership denial action, 
registration action or member respon-
sibility action taken by the National 
Futures Association or any registered 
futures association. Unless specifically 
indicated, references in this part to the 
National Futures Association shall 
also include any other registered fu-
tures association. 

(b) Matters excluded. The Commission 
will not review under these rules the 
following decisions by the National Fu-
tures Association: 

(1) A decision in a disciplinary action 
if the party aggrieved by the decision 
knowingly failed to pursue the right to 
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appeal an adverse decision to the Ap-
peals Committee of the National Fu-
tures Association and there are no ex-
traordinary circumstances that other-
wise warrant Commission consider-
ation of the aggrieved party’s appeal; 

(2) A decision in an arbitration ac-
tion brought pursuant to section 
17(b)(10) of the Act or any rule of the 
National Futures Association; 

(3) Suspension of a member based 
solely on that member’s failure to pay 
National Futures Association dues; 

(4) A decision to disqualify any mem-
ber for service on the National Futures 
Association Board of Directors, Busi-
ness Conduct Committees or arbitra-
tion panels pursuant to the standards 
for service adopted by the National Fu-
tures Association to implement Com-
mission rule 1.63. 

(c) Appeals from excluded decisions. If 
the Deputy General Counsel for Opin-
ions or his delegee determines that a 
notice of appeal submitted to the Com-
mission is from a decision that is ex-
cluded from review under this part, he 
may strike it and order it returned to 
the aggrieved party who submitted it. 

(d) Applicability of these part 171 rules. 
Unless otherwise ordered, these rules 
will apply in their entirety to all ap-
peals and matters relating thereto filed 
on or after October 31, 1990. Any part 
171 proceeding commenced prior to Oc-
tober 31, 1990 continues to be governed 
by the procedures established in former 
subpart F of part 3 of the Commission’s 
regulations, if applicable, or by the 
procedures established for that pro-
ceeding by Commission order. Parties 
to any proceeding pending on October 
31, 1990 may, within 30 days after Octo-
ber 31, 1990 by written stipulation exe-
cuted by all parties, and filed with the 
Proceedings Clerk before the Commis-
sion’s final decision is rendered, elect 
to have the matter governed by the 
provisions of these part 171 rules.

§ 171.2 Definitions. 

For purposes of this part: 
(a) Commission decisional employee in-

cludes any member of the Commission 
staff who participates in, or may be 
reasonably expected to participate in, 
the decisionmaking process in any pro-
ceeding under this part. It does not in-

clude Commissioners or members of 
their personal staff. 

(b) Disciplinary action includes any 
proceeding brought by the National 
Futures Association to enforce its 
rules that may result in expulsion, sus-
pension, censure, bar from association 
with a member, fine in excess of $100 or 
any comparable sanction being im-
posed on a member or a person associ-
ated with a member. 

(c) Ex parte communication shall in-
clude any communication, whether 
written or oral, which is both (1) not 
preceded by reasonable notice to all 
parties to a proceeding, and (2) not 
made on the public record. It shall not 
include requests made to the Commis-
sion’s Opinions Section or Office of 
Proceedings for status reports or for an 
interpretation of these rules. 

(d) Final Decision means the decision 
that terminates the proceeding before 
the National Futures Association on 
the action that is the subject of the no-
tice of appeal filed with the Commis-
sion. 

(e) To mail means to place in the 
United States mail (or to deliver to an 
overnight delivery service of estab-
lished reliability) a properly addressed 
and post-paid document. Unless other-
wise provided, documents filed and 
served by mail must be sent by no less 
expeditious means than first class 
United States mail. 

(f) Member includes any person admit-
ted to membership by the National Fu-
tures Association. 

(g) Member Responsibility Action in-
cludes any action in which, based on a 
finding by the National Futures Asso-
ciation that there is reason to believe 
that summary action is necessary to 
protect the commodity futures mar-
kets, customers or other members of 
the association, a member or person as-
sociated with a member may be sum-
marily suspended from membership or 
association with a member, required to 
restrict operations or otherwise di-
rected to take remedial action. 

(h) Membership denial action includes 
any proceeding brought by the Na-
tional Futures Association to (1) deter-
mine whether an applicant should be 
admitted to membership or be per-
mitted to be associated with a member, 
(2) determine whether an applicant 

VerDate jul<14>2003 09:45 Apr 23, 2004 Jkt 203053 PO 00000 Frm 00586 Fmt 8010 Sfmt 8010 Y:\SGML\203053T.XXX 203053T



587

Commodity Futures Trading Commission § 171.6

should be admitted to membership or 
be permitted to be associated with a 
member on a conditional basis, or (3) 
determine whether to revoke or re-
strict the membership or association 
status of any person who is a member 
or is associated with a member. 

(i) Party includes any person who has 
been the subject of a disciplinary ac-
tion, membership denial action, or reg-
istration action by the National Fu-
tures Association; the National Fu-
tures Association itself; any person 
granted permission to participate as a 
party pursuant to § 171.27 of these rules; 
and any Division of the Commission 
that files a Notice of Appearance pur-
suant to § 171.28 of these rules. 

(j) Person associated with a member in-
cludes any person permitted to register 
as an associate of a member by the Na-
tional Futures Association. 

(k) Record of the proceeding shall in-
clude the order appealed from, the find-
ings or report on which the order is 
based, the pleadings, evidence and pro-
ceedings before the National Futures 
Association decisonmaker and a copy 
of any rule of the National Futures As-
sociation that is material to the order. 

(l) Registration action includes any 
proceeding brought by the National 
Futures Association, pursuant to au-
thority delegated by the Commission, 
to grant, condition, deny, suspend, re-
strict, or revoke the registration of 
any person. 

(m) Rule of the National Futures Asso-
ciation includes any article of incorpo-
ration, bylaw, rule, regulation, resolu-
tion or written interpretation of stated 
policy of the National Futures Associa-
tion.

§ 171.3 Business address; hours. 

The principal office of the Commis-
sion is located at Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington, 
DC 20581. It is open each day, except 
Saturdays, Sundays, and legal public 
holidays, from 8:15 a.m. until 4:45 p.m., 
eastern standard time or eastern day-
light savings time, whichever is cur-
rently in effect in Washington, DC. 

[55 FR 41068, Oct. 9, 1990, as amended at 60 FR 
49336, Sept. 25, 1995]

§ 171.4 Computation of time. 

(a) In general. In computing any pe-
riod of time prescribed by these rules 
or allowed by the Commission, the day 
of the act, event, or default from which 
the designated period of time begins to 
run is not to be included. The last day 
of the period so computed is to be in-
cluded unless it is a Saturday, a Sun-
day, or a legal holiday. In the latter 
circumstances, the period runs until 
the end of the next day which is not a 
Saturday, a Sunday, or a legal holiday. 
Intermediate Saturdays, Sundays, and 
legal holidays shall be included in the 
computation unless the period of time 
prescribed or allowed is less than seven 
(7) days. 

(b) Date of service of orders. In com-
puting any period of time involving the 
date of service of an order, the date of 
service shall be the date the order is 
mailed or hand delivered by the Pro-
ceedings Clerk, which, unless otherwise 
indicated, shall be the date stamped on 
the order by the Proceedings Clerk.

§ 171.5 Extension of time. 

(a) In general. Except as otherwise 
provided by these rules, for good cause 
shown, on its own motion or the mo-
tion of a party, the Commission may at 
any time extend or shorten the time 
prescribed by the rules for filing any 
document. In any instance in which a 
specific time period is not prescribed in 
this part for an action to be taken con-
cerning any matter, the Commission 
may establish a time for that action. 

(b) Filing of motion. Absent extraor-
dinary circumstances, when the time 
period that has been prescribed for an 
action to be taken concerning any mat-
ter exceeds seven days, requests for ex-
tension of that time period shall be 
filed at least five days prior to the ex-
piration of the time period provided 
and shall include an explanation of the 
facts and circumstances that justify 
the extension.

§ 171.6 Ex parte communications. 

(a) Prohibition of ex parte communica-
tions. (1) No party to a proceeding be-
fore the Commission under these rules 
and no person outside the Commission 
who has a direct or indirect interest 
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(pecuniary or otherwise) in the out-
come of the proceeding or might be ag-
grieved by the outcome of the pro-
ceeding shall make or knowingly cause 
to be made an ex parte communication 
relevant to the merits of the pro-
ceeding subject to these rules to a 
Commissioner, member of the personal 
staff of a Commissioner or Commission 
decisional employee. 

(2) No Commissioner, member of the 
personal staff of a Commissioner or 
Commission decisional employee shall 
make or knowingly cause to be made 
to a party to a proceeding subject to 
these rules or to any person outside the 
Commission who has a direct or indi-
rect interest (pecuniary or otherwise) 
in the outcome of the proceeding or 
might be aggrieved by the outcome of 
the proceeding, an ex parte communica-
tion relevant to the merits of the pro-
ceeding subject to these rules. 

(b) Procedure for handling. Any Com-
missioner, member of a Commis-
sioner’s personal staff or Commission 
decisional employee who receives, or 
who makes or knowingly causes to be 
made, an ex parte communication pro-
hibited by paragraph (a) of this section 
shall: 

(1) Place on the public record of the 
proceeding: 

(i) All such written communications; 
(ii) Memoranda stating the substance 

of all such oral communications; and 
(iii) All written responses, and 

memoranda stating the substance of all 
oral responses, to the materials de-
scribed in paragraphs (b)(1)(i) and 
(b)(1)(ii) of this section; and 

(2) Promptly give written notice of 
such communications and responses 
thereto to all parties to the pro-
ceedings to which the communication 
or responses relate. 

(c) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party in violation of the prohibition 
contained in paragraph (a)(1) of this 
section, the Commission may, to the 
extent consistent with the interests of 
justice and the policies of the Act, re-
quire the party to show cause why his 
claim or interest in the proceeding 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation. 

(2) Any Commissioner, member of a 
Commissioner’s personal staff or Com-
mission decisional employee who 
knowingly makes or knowingly causes 
to be made, or who knowingly solicits 
or knowingly causes the solicitation of, 
an ex parte communication which vio-
lates the prohibitions contained in 
paragraph (a)(2) of this section may be 
deemed to have engaged in conduct of 
the type proscribed by 17 CFR 140.735–
3(b)(3). 

(d) Applicability of prohibitions and 
sanctions against ex parte communica-
tions. (1)(i) The prohibitions of this sec-
tion shall begin to apply at the time 
that a copy of a notice of appeal has 
been filed with the Proceedings Clerk 
in accordance with § 171.23 or § 171.44 of 
this part; or a petition for stay or for 
an emergency effective date has been 
filed in accordance with § 171.22, § 171.41 
or § 171.43 of this part. The prohibitions 
of this section shall remain in effect 
until a final order has been entered in 
the proceeding which is no longer sub-
ject to review by the Commission or to 
review by any court. 

(ii) The Commission may, by specific 
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date 
prior, or shall continue until a date 
subsequent, to the times specified in 
paragraph (d)(1)(i) of this section. 

(2) The sanctions in paragraph (c)(1) 
of this section shall not apply to a per-
son making a prohibited communica-
tion (or causing it to be made) absent 
evidence that the person acted with ac-
tual or constructive knowledge that 
the person receiving the communica-
tion was a Commissioner, member of 
the personal staff of a Commissioner or 
a Commission decisional employee.

§ 171.7 [Reserved]

§ 171.8 Filing with the Proceedings 
Clerk. 

(a) How to file. Any document that is 
required by this part to be filed with 
the Proceedings Clerk shall be filed by 
delivering it in person or by mail to: 
Proceedings Clerk, Office of Pro-
ceedings, Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW., Washington, DC 
20581. To be timely filed under this 
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part, a document must be delivered or 
mailed to the Proceedings Clerk within 
the time prescribed for filing. 

(b) Proof of filing. Proof of filing shall 
be made by attaching to the document 
for filing an affidavit of filing executed 
by any person 18 years of age or older 
or a proof of filing executed by an at-
torney-at-law qualified for practice be-
fore the Commission. The proof of fil-
ing shall certify that the attached doc-
ument was delivered by hand to the 
Proceedings Clerk or deposited in the 
United States mail, with first-class 
postage prepaid (or delivered to an 
overnight delivery service of estab-
lished reliability), addressed to the 
Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155 
21st Street, NW., Washington, DC 20581, 
on the date specified in the affidavit. 

(c) Formalities of filing—(1) Number of 
copies. Unless otherwise provided, any 
person filing a document with the Pro-
ceedings Clerk shall provide two con-
formed copies in addition to the origi-
nal. 

(2) Title page. All documents filed 
with the Proceedings Clerk shall in-
clude, at the head thereof, or on a title 
page, the name of the Commission, the 
title of the proceeding, the docket 
number (if one has been assigned by 
the Proceedings Clerk), the subject of 
the particular document and the name 
of the person on whose behalf the docu-
ment is being filed. 

(3) Paper, spacing, type. All docu-
ments filed with the Proceedings Clerk 
shall be typewritten, must be on one 
grade of good white paper no less than 
8 or more than 81⁄2 inches wide and no 
less than 101⁄2 or more than 111⁄2 inches 
long, and must be bound on the top 
only. They must be double-spaced, ex-
cept for long quotations (3 or more 
lines) and footnotes which should be 
single-spaced. 

(4) Signature—(i) By whom. All docu-
ments filed with the Proceedings Clerk 
shall be signed personally in ink: 

(A) By the person or persons on 
whose behalf they are tendered for fil-
ing; 

(B) By a general partner, officer or 
director of a partnership, corporation, 
association, or other legal entity; or 

(C) By an attorney-at-law having au-
thority with respect thereto. The Pro-

ceedings Clerk may require appropriate 
evidence of the authority of a person 
subscribing a document on behalf of 
another person. 

(ii) Effect. The signature on any docu-
ment of any person acting either for 
himself or as attorney or agent for an-
other constitutes certification by him 
that: 

(A) He has read the document sub-
scribed and knows the contents there-
of; 

(B) If executed in any representative 
capacity, it was done with full power 
and authority to do so; 

(C) To the best of his knowledge, in-
formation, and belief, every statement 
contained in the document is true and 
not misleading; and 

(D) The document is not being inter-
posed for delay. 

[55 FR 41068, Oct. 9, 1990, as amended at 60 FR 
49336, Sept. 25, 1995]

§ 171.9 Service. 
(a) General requirements. Unless other-

wise provided, all documents filed with 
the Proceedings Clerk must be served 
upon all parties on the same day. 

(b) Manner of service. Service may be 
made by personal delivery (effective 
upon receipt) or by mail (effective upon 
deposit). When service is effected by 
mail, the time within which the person 
served may respond thereto shall be in-
creased by five days. 

(c) Proof of service. Proof of service 
shall be made by filing with the Pro-
ceedings Clerk, at the same time as the 
relevant document is filed, an affidavit 
of service executed by a person 18 years 
of age or older or a certificate of serv-
ice executed by an attorney qualified 
to practice before the Commission. The 
proof of service shall state that service 
has been made and identify the person 
served, the date of service and the 
manner of service. 

(d) Designation of person to receive 
service. The first document filed in a 
proceeding by or on behalf of any party 
must state on the first page the name, 
postal address and telephone number of 
the person authorized to receive serv-
ice for the party of all documents filed 
in the proceeding. Thereafter, service 
of documents shall be made upon the 
person authorized unless service on a 
different authorized person or on the 
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party himself is authorized by the 
Commission, or unless pursuant to 
§ 171.8 the person authorized is changed 
by the party upon due notice to all 
other parties. Parties shall file and 
serve notification of any changes in the 
information provided pursuant to this 
subparagraph as soon as practicable 
after the change occurs. 

(e) Service of orders and decisions. A 
copy of all notices, rulings, opinions 
and orders of the Commission shall be 
served on each of the parties by the 
Proceedings Clerk. Service will be 
deemed complete upon deposit in the 
mail.

§ 171.10 Motions. 

(a) In general. An application for a 
form of relief not otherwise specifically 
provided for in this part shall be made 
by a written motion, filed with the 
Proceedings Clerk. The motion shall 
state the relief sought, basis for the re-
lief and the authority relied upon. 

(b) Answers to motions. Unless other-
wise provided, a party may file a writ-
ten response to a motion within five 
days after service of the motion. 

(c) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extensions of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or 
modification of the action. 

(d) Dilatory motions. Frivolous or re-
petitive motions dealing with the same 
subject matter shall not be permitted.

§ 171.11 Sanctions. 

In the event a party fails to fulfill his 
obligations under these Rules, the 
Commission may impose appropriate 
sanctions including dismissal of the ap-
peal or summary reversal of the deci-
sion under appeal. Sanctions may be 
imposed on the motion of a party or on 
the Commission’s own motion.

§ 171.12 Settlement. 

At any time before the Commission 
has reached a final determination in a 
proceeding, the parties may request 
dismissal of the appeal based on a set-
tlement agreement. If, in its view, the 
settlement is consistent with the pub-

lic interest, the Commission will dis-
miss the proceeding.

§ 171.13 Practice before the Commis-
sion. 

(a) Practice—(1) By non-attorneys. An 
individual may appear pro se (on his 
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation, 
trust or association. 

(2) By attorneys. An attorney-at-law 
who is admitted to practice before the 
highest court in any State or territory, 
or of the District of Columbia, who has 
not been suspended or disbarred from 
appearance and practice before the 
Commission in accordance with the 
provisions of part 14 of this chapter 
may represent parties as an attorney 
in proceedings before the Commission. 

(b) Debarment of counsel or representa-
tive during the course of a proceeding. 
Whenever, while a proceeding is pend-
ing before the Commission, the Com-
mission finds that a person acting as 
counsel or representative for any party 
to the proceeding is guilty of contemp-
tuous conduct, the Commission may 
order that such person be precluded 
from further acting as counsel or rep-
resentative in a proceeding subject to 
these rules. The Commission may sus-
pend the proceedings for a reasonable 
time for the purpose of enabling the 
party to obtain other counsel or rep-
resentative. 

(c) Withdrawal from representation. 
Withdrawal from representation of a 
party will be only by leave of the Com-
mission. Such leave to withdraw may 
be subject to conditions including sub-
mission of an affidavit averring that 
the party represented has actual 
knowledge of the withdrawal and pro-
viding the name and address of a suc-
cessor counsel (or representative) or a 
statement that the represented party 
has determined to proceed pro se. If the 
party proceeds pro se, the statement 
shall include the address where the 
party can thereafter be served.

§ 171.14 Waiver of rules. 
To prevent undue hardship on any 

party or for other good cause shown, 
the Commission may waive any rule in 
this part in a particular case and may 
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order proceedings in accordance with 
its direction. Such an order shall be 
based upon a determination that no 
party will be prejudiced thereby and 
that the ends of justice will be served. 
Reasonable notice will be given to all 
parties of any action taken pursuant to 
this paragraph.

Subpart B—Notice and Effective 
Date of Final Decisions in Dis-
ciplinary, Membership Denial 
and Registration Actions

§ 171.20 [Reserved]

§ 171.21 Notice of final decision. 
(a) When required. The National Fu-

tures Association shall promptly serve 
all parties, as well as the Proceedings 
Clerk and the Secretary of the Com-
mission, with a written notice of any 
final decision in a disciplinary action, 
membership denial action or registra-
tion action subject to these rules. The 
notice may be contained in the written 
decision issued by the National Fu-
tures Association. 

(b) Content of the notice. At a min-
imum, the notice shall provide the fol-
lowing information: 

(1) The names of the parties to the 
proceeding; 

(2) The date the notice was served 
and the effective date of the decision; 

(3) A statement informing the parties 
of their right to appeal the decision to 
the Commission pursuant to § 171.28 as 
well as their right to seek a stay of the 
effective date of the decision pursuant 
to § 171.27. 

(4) For a disciplinary action: 
(i) A statement setting forth the rel-

evant acts of practices engaged in or 
omitted by the parties to the pro-
ceeding; 

(ii) A statement setting forth the 
specific rule or rules of the association 
violated by the relevant acts or prac-
tices or omissions to act of the parties 
to the proceeding; 

(iii) A statement setting forth the 
penalty imposed and the basis for its 
imposition. 

(5) For a membership action: 
(i) The specific grounds for the de-

nial, bar, expulsion, or restriction; 
(ii) The findings made concerning 

those grounds; 

(iii) An explanation of the result 
reached in light of the grounds for in-
eligibility found and the findings made. 

(6) For a registration action: 
(i) The statutory disqualification at 

issue; 
(ii) The findings made concerning the 

statutory disqualification; 
(iii) An explanation of the result 

reached in light of the statutory dis-
qualification shown and the findings 
made. 

(c) Effect of inadequate notice. (1) If 
the National Futures Association 
issues a notice of a final decision sub-
ject to these rules that is not substan-
tially consistent with the requirements 
of this section, and the record does not 
establish that the errors therein are 
harmless, the notice may be stricken. 
The Commission may act on its own 
motion or on the motion of a party. 

(2) When a notice is struck, the final 
decision of the National Futures Asso-
ciation shall not be effective until a 
proper notice is served.

§ 171.22 Effective date of final deci-
sions in disciplinary, membership 
denial and registration actions. 

(a) General rule. A final decision of 
the National Futures Association in a 
disciplinary action, membership denial 
action or registration action shall be 
effective thirty days after service of 
the notice described in § 171.21. 

(b) Petitions for stay pending review or 
for an emergency effective date—(1) Stay 
pending review. Within ten days of serv-
ice of the notice described in § 171.21, 
any aggrieved party may seek from the 
Commission a stay pending consider-
ation of the merits of an appeal by fil-
ing and serving an appropriate peti-
tion. The mere filing of such a petition 
shall not stay the effective date of the 
decision. The burden of persuasion 
shall rest with the party seeking the 
stay. If the Commission does not grant 
the petition prior to the effective date 
of the decision under review, it shall be 
deemed denied. All petitions for stay 
must be accompanied by a notice of ap-
peal. 

(2) Emergency effective date. Within 
ten days of service of the notice de-
scribed in § 171.21, the National Futures 
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