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(ii) A deliverable supply that is suffi-
ciently large that the contract is high-
ly unlikely to be susceptible to the 
threat of manipulation; or 

(iii) No cash market; 
(2) Commodities that are a security 

futures product, and the registered de-
rivatives transaction execution facility 
is a national securities exchange reg-
istered under the Securities Exchange 
Act of 1934; 

(3) Commodities for which the Com-
mission has determined, based on the 
market characteristics and surveil-
lance history, and the self-regulatory 
record and capacity of the facility, 
that trading in the contract (or option) 
based on that commodity is highly un-
likely to be susceptible to the threat of 
manipulation; or 

(4) Commodities that are agricultural 
commodities enumerated in section 
1a(4) of the Act that have been so ap-
proved by the Commission under the 
procedures of paragraph (c) of this sec-
tion. 

(5) The commodities that meet the 
criteria of paragraph (a)(1) of this sec-
tion are the commodities defined in 
section 1a(13) of the Act as ‘‘excluded 
commodities.’’

(6) The Commission may make the 
determination described in paragraph 
(a)(3) of this section by rule, regulation 
or order, after notice and an oppor-
tunity for a hearing through submis-
sion of written data, views and argu-
ments. A registered derivatives trans-
action execution facility may request 
that the Commission make such an in-
dividualized determination by filing 
with the Secretary of the Commission 
at its Washington, DC headquarters a 
petition that includes: 

(i) The terms and conditions of the 
product to be listed; and 

(ii) A demonstration, supported by 
data, that the underlying commodity 
has a sufficiently liquid and deep cash 
market and a surveillance history 
based on actual trading experience and 
in light of any self-regulatory under-
takings of the facility, to provide as-
surance that the contract or product is 
highly unlikely to be manipulated. The 
demonstration should address the fol-
lowing specific factors to the extent 
that the factor is not self-evident: 

(A) A high level of cash-market li-
quidity; 

(B) Cash-market bid-ask spreads that 
are narrow relative to traded values; 

(C) Relatively frequent cash market 
transactions involving participants 
that represent major segments of the 
industry; 

(D) The absence of material impedi-
ments to participation in the cash mar-
ket by commercial entities; 

(E) Transfer of ownership of the cash 
commodity that is easily and readily 
accomplished at minimal cost; 

(F) A pattern of cash market pricing 
that exhibits continuity and the ab-
sence of frequent, sharp price changes 
such that a person cannot readily move 
materially the price of the product in 
normal cash market channels; 

(G) A history of actual trading expe-
rience that the contract or product’s 
terms and conditions provide for a de-
liverable supply, or a reliable and ac-
ceptable cash-settlement procedure, 
that is adequate to minimize the 
threat of market abuses such as price 
manipulation and distortions, conges-
tion, and defaults; and 

(H) Procedures to effectively oversee 
the market, including a large trader re-
porting system, as well as a history of 
active surveillance to prevent or miti-
gate market problems. 

(b) Trading facilities limited to eligible 
commercial entities. Any commodity, 
other than the agricultural commod-
ities enumerated in section 1a(4) of the 
Act, is eligible under section 5a(b)(2)(F) 
of the Act to be traded on a derivatives 
transaction execution facility that 
limits participants on the facility to 
eligible commercial entities as defined 
by § 37.1(b) trading for their own ac-
count. Provided, however, an agricul-
tural commodity enumerated in sec-
tion 1a(4) of the Act may be so ap-
proved by the Commission under the 
procedures of paragraph (c) of this sec-
tion. 

(c) Enumerated agricultural commod-
ities. [Reserved]

§ 37.4 Election to trade excluded and 
exempt commodities. 

A board of trade that is or elects to 
become a registered derivatives trans-
action execution facility may, pursu-
ant to section 5a(g) of the Act, trade 
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agreements, contracts, or transactions 
that are excluded or exempt from the 
Act pursuant to sections 2(c), 2(d), 2(g), 
or 2(h).

§ 37.5 Procedures for registration. 
(a) Notification by contract markets. (1) 

To operate as a registered derivatives 
transaction execution facility pursuant 
to section 5a of the Act, a board of 
trade, facility or entity that is des-
ignated as a contract market, which is 
not a dormant contract market as de-
fined in § 40.1 of this chapter, must: 

(i) Comply with the core principles 
for operation under section 5a(d) of the 
Act and the provisions of this part 37; 
and 

(ii) Notify the Commission of its in-
tent to so operate by filing with the 
Secretary of the Commission at its 
Washington, DC, headquarters a copy 
of the facility’s rules (which may be 
trading protocols) or a list of the des-
ignated contract market’s rules that 
apply to operation of the derivatives 
transaction execution facility, and a 
certification by the contract market 
that it meets: 

(A) The requirements for trading of 
section 5a(b) of the Act; and 

(B) The criteria for registration 
under section 5a(c) of the Act. 

(2) Before using the notification pro-
cedure of paragraph (a) of this section 
for registration as a derivatives trans-
action execution facility, a dormant 
contract market as defined in § 40.1 of 
this chapter must reinstate its designa-
tion under § 38.3(a)(2) of this chapter. 

(b) Registration by application—(1) Ini-
tial registration. A board of trade, facil-
ity or entity shall be deemed to be reg-
istered as a derivatives transaction 
execution facility thirty days after re-
ceipt (during the business hours de-
fined in Sec. 40.1 of this chapter) by the 
Secretary of the Commission at its 
Washington, DC, headquarters, of an 
application for registration as a deriva-
tives transaction execution facility un-
less notified otherwise during that pe-
riod, or, as determined by Commission 
order, registered upon conditions, if: 

(i) The application demonstrates that 
the applicant satisfies the require-
ments for trading and the criteria for 
registration of sections 5a(b) and 5a(c) 
of the Act, respectively; 

(ii) The submission is labeled ‘‘Ap-
plication for DTF Registration’’; 

(iii) The submission includes: 
(A) The derivatives transaction exe-

cution facility’s rules, which may be 
trading protocols; 

(B) Any agreements entered into or 
to be entered into between or among 
the facility, its operator or its partici-
pants, technical manuals and other 
guides or instructions for users of such 
facility, descriptions of any system 
test procedures, tests conducted or test 
results, and descriptions of the trading 
mechanism or algorithm used or to be 
used by such facility, to the extent 
such documentation was otherwise pre-
pared; and 

(C) To the extent that compliance 
with the requirements for trading or 
the criteria for recognition is not self-
evident, a brief explanation of how the 
rules or trading protocols satisfy each 
of the conditions for registration; 

(iv) The applicant does not amend or 
supplement the application for recogni-
tion, except as requested by the Com-
mission or for correction of typo-
graphical errors, renumbering or other 
nonsubstantive revisions, during that 
period; 

(v) The applicant identifies with par-
ticularity information in the applica-
tion that will be subject to a request 
for confidential treatment and sup-
ports that request for confidential 
treatment with reasonable justifica-
tion; and 

(vi) The applicant has not instructed 
the Commission in writing at the time 
of submission of the application or dur-
ing the review period to review the ap-
plication pursuant to the time provi-
sions of and procedures under section 6 
of the Act. 

(2) Reinstatement of dormant registra-
tion. Before listing products for trad-
ing, a dormant derivatives transaction 
execution facility as defined in § 40.1 
must reinstate its registration under 
the procedures of paragraphs (a)(1) or 
(b)(1) of this section, as applicable; pro-
vided however, that an application for 
reinstatement may rely upon pre-
viously submitted materials that still 
pertain to, and accurately describe, 
current conditions. 
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