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(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be 
preceded with the following statement, 
prominently displayed:

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS.

(b) Performance to be disclosed. Except 
as provided in § 4.35(a)(7), the com-
modity trading advisor must disclose 
the actual performance of all accounts 
directed by the commodity trading ad-
visor and by each of its trading prin-
cipals; Provided, however, that if the 
trading advisor or its trading prin-
cipals previously have not directed any 
accounts, the trading advisor must 
prominently disclose this fact with one 
of the following statements, as applica-
ble: 

(1) THIS TRADING ADVISOR PRE-
VIOUSLY HAS NOT DIRECTED ANY 
ACCOUNTS; or 

(2) NONE OF THE TRADING PRIN-
CIPALS OF THIS TRADING ADVISOR 
HAS PREVIOUSLY DIRECTED ANY 
ACCOUNTS; or 

(3) NEITHER THIS TRADING ADVI-
SOR NOR ANY OF ITS TRADING 
PRINCIPALS HAVE PREVIOUSLY DI-
RECTED ANY ACCOUNTS.

If the commodity trading advisor is a 
sole proprietorship, reference to its 
trading principals need not be included 
in the prescribed statement. 

[60 FR 38191, July 25, 1995, as amended at 68 
FR 42967, July 21, 2003; 68 FR 47235, Aug. 8, 
2003]

§ 4.36 Use, amendment and filing of 
Disclosure Document. 

(a) Subject to paragraph (c) of this 
section, all information contained in 
the Disclosure Document must be cur-
rent as of the date of the Document; 
Provided, however, that performance in-
formation must be current as of a date 
not more than three months preceding 
the date of the Document. 

(b) No commodity trading advisor 
may use a Disclosure Document dated 
more than nine months prior to the 
date of its use. 

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it 

must correct that defect and must dis-
tribute the correction to: 

(i) All existing clients in the trading 
program within 21 calendar days of the 
date upon which the trading advisor 
first knows or has reason to know of 
the defect; and 

(ii) Each previously solicited prospec-
tive client for the trading program 
prior to entering into an agreement to 
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by 
way of an amended Disclosure Docu-
ment, a sticker on the Document, or 
other similar means. 

(2) The trading advisor may not use 
the Disclosure Document until such 
correction is made. 

(d)(1) The commodity trading advisor 
must file with the National Futures 
Association one copy of the Disclosure 
Document for trading program that it 
offers or that it intends to offer not 
less than 21 calendar days prior to the 
date the trading advisor first intends 
to deliver the Document to a prospec-
tive client in the trading program; and 

(2) The commodity trading advisor 
must file with the National Futures 
Association one copy of the subsequent 
amendments to the Disclosure Docu-
ment for each trading program that it 
offers or that it intends to offer within 
21 calendar days of the date upon which 
the trading advisor first knows or has 
reason to know of the defect requiring 
the amendment. 

[60 FR 38192, July 25, 1995, as amended at 62 
FR 18268, Apr. 15, 1997; 65 FR 58650, Oct. 2, 
2000; 67 FR 77411, Dec. 18, 2002]

Subpart D—Advertising

§ 4.40 [Reserved]

§ 4.41 Advertising by commodity pool 
operators, commodity trading advi-
sors, and the principals thereof. 

(a) No commodity pool operator, 
commodity trading advisor, or any 
principal thereof, may advertise in a 
manner which: 

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent; or 
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(2) Involves any transaction, practice 
or course of business which operates as 
a fraud or deceit upon any participant 
or client or any prospective participant 
or client. 

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account, 
transaction in a commodity interest or 
series of transactions in a commodity 
interest of a commodity pool operator, 
commodity trading advisor, or any 
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing: 

(i) The following statement: ‘‘Hypo-
thetical or simulated performance re-
sults have certain inherent limitations. 
Unlike an actual performance record, 
simulated results do not represent ac-
tual trading. Also, since the trades 
have not actually been executed, the 
results may have under- or over-com-
pensated for the impact, if any, of cer-
tain market factors, such as lack of li-
quidity. Simulated trading programs in 
general are also subject to the fact 
that they are designed with the benefit 
of hindsight. No representation is being 
made that any account will or is likely 
to achieve profits or losses similar to 
those shown;’’ or 

(ii) A statement prescribed pursuant 
to rules promulgated by a registered 
futures association pursuant to section 
17(j) of the Act. 

(2) If the presentation of such simu-
lated or hypothetical performance is 
other than oral, the prescribed state-
ment must be prominently disclosed. 

(c) The provisions of this section 
shall apply: 

(1) To any publication, distribution 
or broadcast of any report, letter, cir-
cular, memorandum, publication, writ-
ing, advertisement or other literature 
or advice, including the texts of stand-
ardized oral presentations and of radio, 
television, seminar or similar mass 
media presentations, and 

(2) Regardless of whether the com-
modity pool operator or commodity 
trading advisor is exempt from reg-
istration under the Act. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 60 FR 38192, July 25, 
1995]

APPENDIX A TO PART 4—GUIDANCE ON 
THE APPLICATION OF RULE 4.13(A)(3) 
IN THE FUND-OF-FUNDS CONTEXT 

The following provides guidance on the ap-
plication of the trading limits of Rule 
4.13(a)(3)(ii) to commodity pool operators 
(CPOs) who operate ‘‘fund-of-funds.’’ For the 
purpose of this Appendix A, it is presumed 
that the CPO can comply with all of the 
other requirements of Rule 4.13(a)(3). It also 
is presumed that where the investor fund 
CPO is relying on its own computations, the 
investor fund is participating in each 
investee fund that trades commodity inter-
ests as a passive investor, with limited li-
ability (e.g., as a limited partner of a limited 
partnership or a non-managing member of a 
limited liability company). Fund-of-funds 
CPOs who seek to claim exemption from reg-
istration under Rule 4.13(a)(1), (a)(2) or (a)(4) 
may do so without regard to the trading en-
gaged in by an investee fund, because none of 
the registration exemptions set forth in 
those rules concerns limits on or levels of 
commodity interest trading. Persons whose 
fact situations do not fit any of the scenarios 
below should contact Commission staff to 
discuss the applicability of the registration 
exemption in Rule 4.13(a)(3) to their par-
ticular situations. 

1. Situation: An investor fund CPO allocates 
the fund’s assets to one or more investee 
funds, none of which meets the trading lim-
its of Rule 4.13(a)(3) and each of which is op-
erated by a registered CPO. It does not allo-
cate any of the investor fund’s assets di-
rectly to commodity interest trading. 

Application: The investor fund CPO may 
claim relief under Rule 4.13(a)(3) provided 
the investor fund itself meets the trading 
limits of Rule 4.13(a)(3)(ii)(A). 

2. Situation: An investor fund CPO allocates 
the fund’s assets to one or more investee 
funds, each having a CPO who is either: (1) 
itself claiming exemption from CPO registra-
tion under Rule 4.13(a)(3); or (2) a registered 
CPO that is complying with the trading re-
strictions of Rule 4.13(a)(3). It does not allo-
cate any of the investor fund’s assets di-
rectly to commodity interest trading. 

Application: The investor fund CPO fund 
may rely upon the representations of the 
investee fund CPOs that they are complying 
with the trading limits of Rule 4.13(a)(3). 

3. Situation: An investor fund CPO allocates 
the fund’s assets to investee funds, each of 
which operates under a percentage restric-
tion on the amount of margin or option pre-
miums that may be used to establish its 
commodity interest positions (whether pur-
suant to Rule 4.12(b), Rule 4.13(a)(3)(ii)(A) or 
otherwise), by, e.g., contractual agreement. 
It does not allocate any of the investor 
fund’s assets directly to commodity interest 
trading. 
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