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period pursuant to § 201.1103. The order 
approving or disapproving the plan 
should be entered within 30 days after 
the end of the final period allowed for 
comments on the proposed plan unless 
the Commission or the hearing officer, 
by written order, allows a longer period 
for good cause shown.

§ 201.1105 Administration of plan. 

(a) Appointment and removal of admin-
istrator. The Commission or the hearing 
officer shall have discretion to appoint 
any person, including a Commission 
employee, as administrator of a plan of 
disgorgement or a Fair Fund plan and 
to delegate to that person responsi-
bility for administering the plan. An 
administrator may be removed at any 
time by order of the Commission or 
hearing officer. 

(b) Assistance by respondent. A re-
spondent may be required or permitted 
to administer or assist in admin-
istering a plan of disgorgement subject 
to such terms and conditions as the 
Commission or the hearing officer 
deems appropriate to ensure the proper 
distribution of the funds. 

(c) Administrator to post bond. If the 
administrator is not a Commission em-
ployee, the administrator shall be re-
quired to obtain a bond in the manner 
prescribed in 11 U.S.C. 322, in an 
amount to be approved by the Commis-
sion. The cost of the bond may be paid 
for as a cost of administration. The 
Commission may waive posting of a 
bond for good cause shown. 

(d) Administrator’s fees. If the admin-
istrator is a Commission employee, no 
fee shall be paid to the administrator 
for his or her services. If the adminis-
trator is not a Commission employee, 
the administrator may file an applica-
tion for fees for completed services, 
and upon approval by the Commission 
or a hearing officer, may be paid a rea-
sonable fee for those services. Any ob-
jections thereto shall be filed within 21 
days of service of the application on 
the parties. 

(e) Source of funds. Unless otherwise 
ordered, fees and other expenses of ad-
ministering the plan shall be paid first 
from the interest earned on the funds, 
and if the interest is not sufficient, 
then from the corpus. 

(f) Accountings. During the first 10 
days of each calendar quarter, or as 
otherwise directed by the Commission 
or the hearing officer, the adminis-
trator shall file an accounting of all 
monies earned or received and all mon-
ies spent in connection with the admin-
istration of the plan of disgorgement. 
A final accounting shall be submitted 
for approval of the Commission or 
hearing officer prior to discharge of the 
administrator and cancellation of the 
administrator’s bond, if any. 

(g) Amendment. A plan may be amend-
ed upon motion by any party or by the 
plan administrator or upon the Com-
mission’s or the hearing officer’s own 
motion.

§ 201.1106 Right to challenge. 
Other than in connection with the 

opportunity to submit comments as 
provided in § 201.1103, no person shall be 
granted leave to intervene or to par-
ticipate or otherwise to appear in any 
agency proceeding or otherwise to 
challenge an order of disgorgement or 
creation of a Fair Fund; or an order ap-
proving, approving with modifications, 
or disapproving a plan of disgorgement 
or a Fair Fund plan; or any determina-
tion relating to a plan based solely 
upon that person’s eligibility or poten-
tial eligibility to participate in a fund 
or based upon any private right of ac-
tion such person may have against any 
person who is also a respondent in the 
proceeding.

PART 202—INFORMAL AND OTHER 
PROCEDURES

Sec.
202.1 General. 
202.2 Pre-filing assistance and interpreta-

tive advice. 
202.3 Processing of filings. 
202.3a Instructions for filing fees. 
202.4 Facilitating administrative hearings. 
202.5 Enforcement activities. 
202.6 Adoption, revision and rescission of 

rules and regulations of general applica-
tion. 

202.7 Submittals. 
202.8 Small entity compliance guides. 
202.9 Small entity enforcement penalty re-

duction policy.

AUTHORITY: 15 U.S.C. 77s, 77t, 78d-1, 78u, 
78w, 78ll(d), 79r, 79t, 77sss, 77uuu, 80a-37, 80a-
41, 80b-9, and 80b-11, unless otherwise noted.
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Section 202.5 is also issued under sec. 20, 48 
Stat. 86, sec. 21, 48 Stat. 899, sec. 18, 49 Stat. 
831, sec. 321, 53 Stat. 1174, sec. 1, 76 Stat. 394, 
15 U.S.C. 77t, 78u, 79r, 77uuu, 80a–4l, 80b–9, 
78d–1. 

Section 202.9 is also issued under section 
223, 110 Stat. 859 (Mar. 29, 1996).9

SOURCE: 25 FR 6736, July 15, 1960, unless 
otherwise noted.

§ 202.1 General. 
(a) The statutes administered by the 

Commission provide generally (1) for 
the filing with it of certain statements, 
such as registration statements, peri-
odic and ownership reports, and proxy 
solicitation material, and for the filing 
of certain plans of reorganization, ap-
plications and declarations seeking 
Commission approvals; (2) for Commis-
sion determination through formal pro-
cedures of matters initiated by private 
parties or by the Commission; (3) for 
the investigation and examination of 
persons and records where necessary to 
carry out the purposes of the statutes 
and for enforcement of statutory provi-
sions; and (4) for the adoption of rules 
and regulations where necessary to ef-
fectuate the purposes of the statutes. 

(b) In addition to the Commission’s 
rules of practice set forth in part 201 of 
this chapter, the Commission has pro-
mulgated rules and regulations pursu-
ant to the several statutes it admin-
isters (parts 230, 240, 250, 260, 270 and 275 
of this chapter). These parts contain 
substantive provisions and include as 
well numerous provisions detailing the 
procedure for meeting specific stand-
ards embodied in the statutes. The 
Commission’s rules and regulations 
under each of the statutes are available 
in pamphlet form upon request to the 
Superintendent of Documents, U.S. 
Government Printing Office, Wash-
ington, DC 20402. 

(c) The statutes and the published 
rules, regulations and forms there-
under prescribe the course and method 
of formal procedures to be followed in 
Commission proceedings. These are 
supplemented where feasible by certain 
informal procedures designed to aid the 
public and facilitate the execution of 
the Commission’s functions. There fol-
lows a brief description of procedures 
generally followed by the Commission 
which have not been formalized in 
rules. 

(d) The informal procedures of the 
Commission are largely concerned with 
the rendering of advice and assistance 
by the Commission’s staff to members 
of the public dealing with the Commis-
sion. While opinions expressed by mem-
bers of the staff do not constitute an 
official expression of the Commission’s 
views, they represent the views of per-
sons who are continuously working 
with the provisions of the statute in-
volved. And any statement by the di-
rector, associate director, assistant di-
rector, chief accountant, chief counsel, 
or chief financial analyst of a division 
can be relied upon as representing the 
views of that division. In certain in-
stances an informal statement of the 
views of the Commission may be ob-
tained. The staff, upon request or on 
its own motion, will generally present 
questions to the Commission which in-
volve matters of substantial impor-
tance and where the issues are novel or 
highly complex, although the granting 
of a request for an informal statement 
by the Commission is entirely within 
its discretion.

§ 202.2 Pre-filing assistance and inter-
pretative advice. 

The staff of the Commission renders 
interpretative and advisory assistance 
to members of the general public, pro-
spective registrants, applicants and de-
clarants. For example, persons having 
a question regarding the availability of 
an exemption may secure informal ad-
ministrative interpretations of the ap-
plicable statute or rule as they relate 
to the particular facts and cir-
cumstances presented. Similarly, per-
sons contemplating filings with the 
Commission may receive advice of a 
general nature as to the preparation 
thereof, including information as to 
the forms to be used and the scope of 
the items contained in the forms. In-
quiries may be directed to an appro-
priate officer of the Commission’s 
staff. In addition, informal discussions 
with members of the staff may be ar-
ranged whenever feasible, at the Com-
mission’s central office or, except in 
connection with matters under the 
Public Utility Holding Company Act of 
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1935 and certain matters under the In-
vestment Company Act of 1940, at one 
of its regional or district offices. 

[25 FR 6736, July 15, 1960, as amended at 59 
FR 5945, Feb. 9, 1994]

§ 202.3 Processing of filings. 
(a) Registration statements, proxy 

statements, letters of notification, 
periodic reports, applications for quali-
fication of indentures, and similar doc-
uments filed with the Commission 
under the Securities Act of 1933 and the 
Trust Indenture Act of 1939, and cer-
tain filings under the Securities Ex-
change Act of 1934 and the Public Util-
ity Holding Company Act of 1935 are 
routed to the Division of Corporation 
Finance, which passes initially on the 
adequacy of disclosure and rec-
ommends the initial action to be 
taken. If the filing appears to afford in-
adequate disclosure, as for example 
through omission of material informa-
tion or through violation of accepted 
accounting principles and practices, 
the usual practice is to bring the defi-
ciency to the attention of the person 
who filed the document by letter from 
the Assistant Director assigned super-
vision over the particular filing, and to 
afford a reasonable opportunity to dis-
cuss the matter and make the nec-
essary corrections. This informal pro-
cedure is not generally employed when 
the deficiencies appear to stem from 
careless disregard of the statutes and 
rules or a deliberate attempt to con-
ceal or mislead or where the Commis-
sion deems formal proceedings nec-
essary in the public interest. If an elec-
tronic filing is not prepared in accord-
ance with the requirements of the cur-
rent EDGAR Filer Manual, the filing 
may be suspended and the filer so noti-
fied. Reasonable opportunity will be af-
forded the filer to make the necessary 
corrections or resubmit the filing as 
needed. Where it appears that the filing 
affords adequate disclosure, accelera-
tion of its effectiveness when appro-
priate normally will be granted. A 
similar procedure is followed with re-
spect to filings under the Investment 
Company Act of 1940 and certain filings 
relating to investment companies 
under the Securities Act of 1933, the 
Securities Exchange Act of 1934, and 
the Trust Indenture Act of 1939, which 

are routed to the Division of Invest-
ment Management, and filings under 
the Public Utility Holding Company 
Act of 1935 which are also routed to the 
Division of Investment Management. A 
similar procedure is also followed in 
the Commission’s Regional Offices 
with respect to registration statements 
on Forms SB–1 and SB–2 (17 CFR 239.9 
and 239.10) and related filings under the 
Trust Indenture Act of 1939. 

(b)(1) Applications for registration as 
brokers, dealers, investment advisers, 
municipal securities dealers and trans-
fer agents are submitted to the Office 
of Filings and Information Services 
where they are examined to determine 
whether all necessary information has 
been supplied and whether all required 
financial statements and other docu-
ments have been furnished in proper 
form. Defective applications may be re-
turned with a request for correction or 
held until corrected before being ac-
cepted as a filing. The files of the Com-
mission and other sources of informa-
tion are considered to determine 
whether any person connected with the 
applicant appears to have engaged in 
activities which would warrant com-
mencement of proceedings on the ques-
tion of denial of registration. The staff 
confers with applicants and makes sug-
gestions in appropriate cases for 
amendments and supplemental infor-
mation. Where it appears appropriate 
in the public interest and where a basis 
therefore exists, denial proceedings 
may be instituted. Within 45 days of 
the date of the filing of a broker-deal-
er, investment adviser or municipal se-
curities dealer application (or within 
such longer period as to which the ap-
plicant consents), the Commission 
shall by order grant registration or in-
stitute proceedings to determine 
whether registration should be denied. 
An application for registration as a 
transfer agent shall become effective 
within 30 days after receipt of the ap-
plication (or within such shorter period 
as the Commission may determine). 
The Office of Filings and Information 
Services is also responsible for the 
processing and substantive examina-
tion of statements of beneficial owner-
ship of securities and changes in such 
ownership filed under the Securities 
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Exchange Act of 1934, the Public Util-
ity Holding Company Act of 1935, and 
the Investment Company Act of 1940, 
and for the examination of reports filed 
pursuant to § 230.144 of this chapter. 

(2) Applications for registration as 
national securities exchanges, or ex-
emption from registration as ex-
changes by reason of such exchanges’ 
limited volume of transactions filed 
with the Commission are routed to the 
Division of Market Regulation, which 
examines these applications to deter-
mine whether all necessary informa-
tion has been supplied and whether all 
required financial statements and 
other documents have been furnished 
in proper form. Defective applications 
may be returned with a request for cor-
rection or held until corrected before 
being accepted as a filing. The files of 
the Commission and other sources of 
information are considered to deter-
mine whether any person connected 
with the applicant appears to have en-
gaged in activities which would war-
rant commencement of proceedings on 
the question of denial of registration. 
The staff confers with applicants and 
makes suggestions in appropriate cases 
for amendments and supplemental in-
formation. Where it appears appro-
priate in the public interest and where 
a basis therefore exists, denial pro-
ceedings may be instituted. Within 90 
days of the date of publication of a no-
tice of the filing of an application for 
registration as a national securities ex-
change, or exemption from registration 
by reason of such exchanges’ limited 
volume of transactions (or within such 
longer period as to which the applicant 
consents), the Commission shall by 
order grant registration, or institute 
proceedings to determine whether reg-
istration should be denied as provided 
in § 240.19(a)(1) of this chapter. 

(3) Notice forms for registration as 
national securities exchanges pursuant 
to Section 6(g)(1) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78f(g)(1)) 
filed with the Commission are routed 
to the Division of Market Regulation, 
which examines these notices to deter-
mine whether all necessary informa-
tion has been supplied and whether all 
other required documents have been 
furnished in proper form. Defective no-
tices may be returned with a request 

for correction or held until corrected 
before being accepted as a filing. 

[41 FR 44699, Oct. 12, 1976, as amended at 44 
FR 21567, Apr. 10, 1979; 49 FR 12686, Mar. 30, 
1984; 57 FR 18216, Apr. 29, 1992; 58 FR 15004, 
Mar. 18, 1993; 59 FR 5945, Feb. 9, 1994; 63 FR 
70916, Dec. 22, 1998; 64 FR 19451, April 21, 1999; 
66 FR 43741, Aug. 20, 2001]

§ 202.3a Instructions for filing fees. 

Payment of filing fees specified by 
the following rules shall be made ac-
cording to the directions listed in this 
part: § 230.111 (17 CFR 230.111), § 240.0–9 
(17 CFR 240–0.9), § 260.7a-10 (17 CFR 
260.7a-10), and § 270.0–8 (17 CFR 270.0–8). 
All such fees payable by electronic fil-
ers (§ 232.11(e) of this chapter), includ-
ing those pertaining to documents filed 
in paper pursuant to a hardship exemp-
tion, shall be remitted to the U.S. 
Treasury designated lockbox deposi-
tory at the Mellon Bank in Pittsburgh, 
Pennsylvania, by wire transfer, mail or 
hand delivery. Fees payable by paper 
filers may be either remitted to the 
lockbox depository, or remitted di-
rectly to the Commission at 450 Fifth 
Street NW., Washington DC 20549. Per-
sonal checks cannot be accepted for 
payment of fees. To ensure proper post-
ing, all filers must include their as-
signed CIK account numbers on fee 
payments. If a third party submits a 
fee payment, the fee payment must 
specify the account number to which 
the fee is to be applied. Filing fees paid 
pursuant to Section 6(b) of the Securi-
ties Act of 1933, including fees paid pur-
suant to section 24(f) of the Investment 
Company Act of 1940 (15 U.S.C. 80a–
24(f)) or pursuant to Section 307(b) of 
the Trust Indenture Act of 1939 should 
be designated as ‘‘restricted,’’ except 
that filing fees paid with respect to 
registration statements filed pursuant 
to Rule 462(b) (§ 230.462(b) of this chap-
ter) should be designated as ‘‘unre-
stricted.’’ Specific instructions on the 
various methods of making fee pay-
ments to the lockbox depository are as 
follows: 

(a) Wire transfer: Those who wish to 
wire fee payments may use any bank or 
wire transfer service to initiate the 
transaction. All remitters must follow 
standard Federal Reserve instructions 
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to ensure that fees transferred are re-
ceived and identifiable. Specific infor-
mation required for transmission to 
the Mellon Bank is listed below. Where 
an item is in BOLDFACE TYPE, the entry 
should be made exactly as indicated. 
Where an item is in italics, the filer-
specific information should be in-
cluded. 

(1) Receiving Bank’s ABA Number 
(field two); 043000261

(2) Type Code (field three): 1040
(3) Name of registrant and name of 

payor, if different (field nine): ORG= 
registrant’s name/payor’s name (if dif-
ferent)

(4) Receiving Bank’s Name (field 
ten): MELLONBANK

(5) Transaction Code (field eleven): 
CTR/

(6) Beneficiary of payment (field 
twelve): BNF=SEC/AC–9108739/WRE

(7) Reference for Beneficiary (field 
thirteen): RFB=account number to 
which the fee is to be applied

(8) Payment Details (field fourteen): 
To designate funds as restricted: 
OBI=R, Otherwise: OBI=N.

(b) Mail and hand delivery: Checks 
and money orders are to be made pay-
able to the Securities and Exchange 
Commission, omitting the name or 
title of any official of the Commission. 
The account number and a notation of 
‘‘R’’ (restricted), as applicable, are to 
be written on the front of the check or 
money order. Fees transmitted by mail 
must be addressed to the Securities 
and Exchange Commission, Post Office 
Box 360055M, Pittsburgh, Pennsylvania 
15252. Fees that are hand delivered 
must be brought to the Mellon Bank, 
27th floor, Three Mellon Bank Center, 
Fifth Avenue at William Penn Way, 
Pittsburgh, PA. Hand deliveries will be 
accepted weekdays from 7:30 a.m. to 
4:00 p.m. (eastern time). No deliveries 
can be made on Federal holidays. All 
hand deliveries must be in a sealed en-
velope, with the Commission’s lockbox 
number, 360055M, and the Commission’s 
account number, 910–8739, written on 
the outside. Cash payments must be ac-
companied by a separate sheet of paper 
providing the same information speci-
fied for checks and money orders. 

(c) Filing fee accounts. (1) A filing fee 
account is maintained for each filer 
who submits a filing requiring a fee on 

the Commission’s EDGAR system or 
who submits funds to the U.S. Treasury 
designated depository in anticipation 
of paying a filing fee. Account state-
ments are regularly prepared and pro-
vided to account holders. Account 
holders must maintain a current ac-
count address with the Commission to 
ensure timely access to these state-
ments. 

(2) Funds held in any filing fee ac-
count in which there has not been a de-
posit, withdrawal or other adjustment 
for more than 180 calendar days will be 
returned to the account holder, and ac-
count statements will not be sent 
again until a deposit, withdrawal or 
other adjustment is made with respect 
to the account. Filers must maintain a 
current account address to assure the 
timely return of funds. It may not be 
possible to return funds from inactive 
accounts if the Commission is unable 
to identify a current account address of 
an account holder after making reason-
able efforts to do so. 

Note to paragraph (c). A company may 
update its account and other addresses 
using two different methods. The pre-
ferred and most efficient method is to 
change them online using the EDGAR 
filing website. This method ensures 
data integrity and the most timely up-
date. Alternatively, a company may re-
port a change of addresses on an 
amended Form ID [17 CFR 239.63; 17 
CFR 249.446 and 17 CFR 274.402]. Simply 
changing an address in the text of the 
cover page of a filing made on the 
EDGAR system will not be sufficient to 
update the Commission’s account ad-
dress records. 

[58 FR 15010, Mar. 18, 1993, as amended at 60 
FR 26613, May 17, 1995; 61 FR 49959, Sept. 24, 
1996; 62 FR 47938, Sept. 12, 1997; 68 FR 50955, 
Aug. 22, 2003]

§ 202.4 Facilitating administrative 
hearings. 

(a) Applications, declarations, and 
other requests involving formal Com-
mission action after opportunity for 
hearing are scrutinized by the appro-
priate division for conformance with 
applicable statutory standards and 
Commission rules and generally the fil-
ing party is advised of deficiencies. 
Prior to passing upon applications and 
declarations the Commission receives 
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the views of all interested persons at 
public hearings whenever appropriate; 
hence, any applicant or declarant seek-
ing Commission approval of proposed 
transactions by a particular time 
should file his application or declara-
tion in time to allow for the presen-
tation and consideration of such views. 

(b) After the staff has had an oppor-
tunity to study an application or dec-
laration, interested persons may infor-
mally discuss the problems therein 
raised to the extent that time and the 
nature of the case permit (e.g., consid-
eration is usually given to whether the 
proceeding is contested and if so to the 
nature of the contest). In such event, 
the staff will, to the extent feasible, 
advise as to the nature of the issues 
raised by the filing, the necessity for 
any amendments to the documents 
filed, the type of evidence it believes 
should be presented at the hearing and, 
in some instances, the nature, form, 
and contents of documents to be sub-
mitted as formal exhibits. The staff 
will, in addition, generally advise as to 
Commission policy in past cases which 
dealt with the same subject matter as 
the filing under consideration. 

(c) During the course of the hearings, 
the staff is generally available for in-
formal discussions to reconcile bona 
fide divergent views not only between 
itself and other persons interested in 
the proceedings, but among all inter-
ested persons; and, when circumstances 
permit, an attempt is made to narrow, 
if possible, the issues to be considered 
at the formal hearing. 

(d) In some instances the Commission 
in the order accompanying its findings 
and opinion reserves jurisdiction over 
certain matters relating to the pro-
ceeding, such as payment of fees and 
expenses, accounting entries, terms 
and conditions relating to securities to 
be issued, and other matters. In such 
cases, upon receipt of satisfactory in-
formation and data the Commission 
considers whether further hearing is 
required before releasing jurisdiction.

§ 202.5 Enforcement activities. 
(a) Where, from complaints received 

from members of the public, commu-
nications from Federal or State agen-
cies, examination of filings made with 
the Commission, or otherwise, it ap-

pears that there may be violation of 
the acts administered by the Commis-
sion or the rules or regulations there-
under, a preliminary investigation is 
generally made. In such preliminary 
investigation no process is issued or 
testimony compelled. The Commission 
may, in its discretion, make such for-
mal investigations and authorize the 
use of process as it deems necessary to 
determine whether any person has vio-
lated, is violating, or is about to vio-
late any provision of the federal securi-
ties laws or the rules of a self-regu-
latory organization of which the person 
is a member or participant. Unless oth-
erwise ordered by the Commission, the 
investigation or examination is non-
public and the reports thereon are for 
staff and Commission use only. 

(b) After investigation or otherwise 
the Commission may in its discretion 
take one or more of the following ac-
tions: Institution of administrative 
proceedings looking to the imposition 
of remedial sanctions, initiation of in-
junctive proceedings in the courts, and, 
in the case of a willful violation, ref-
erence of the matter to the Depart-
ment of Justice for criminal prosecu-
tion. The Commission may also, on 
some occasions, refer the matter to, or 
grant requests for access to its files 
made by, domestic and foreign govern-
mental authorities or foreign securities 
authorities, self-regulatory organiza-
tions such as stock exchanges or the 
National Association of Securities 
Dealers, Inc., and other persons or enti-
ties. 

(c) Persons who become involved in 
preliminary or formal investigations 
may, on their own initiative, submit a 
written statement to the Commission 
setting forth their interests and posi-
tion in regard to the subject matter of 
the investigation. Upon request, the 
staff, in its discretion, may advise such 
persons of the general nature of the in-
vestigation, including the indicated 
violations as they pertain to them, and 
the amount of time that may be avail-
able for preparing and submitting a 
statement prior to the presentation of 
a staff recommendation to the Com-
mission for the commencement of an 
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administrative or injunction pro-
ceeding. Submissions by interested per-
sons should be forwarded to the appro-
priate Division Director, Regional Di-
rector, or District Administrator with 
a copy to the staff members conducting 
the investigation and should be clearly 
referenced to the specific investigation 
to which they relate. In the event a 
recommendation for the commence-
ment of an enforcement proceeding is 
presented by the staff, any submissions 
by interested persons will be forwarded 
to the Commission in conjunction with 
the staff memorandum. 

(d) In instances where the staff has 
concluded its investigation of a par-
ticular matter and has determined that 
it will not recommend the commence-
ment of an enforcement proceeding 
against a person, the staff, in its dis-
cretion, may advise the party that its 
formal investigation has been termi-
nated. Such advice if given must in no 
way be construed as indicating that 
the party has been exonerated or that 
no action may ultimately result from 
the staff’s investigation of the par-
ticular matter. 

(e) The Commission has adopted the 
policy that in any civil lawsuit brought 
by it or in any administrative pro-
ceeding of an accusatory nature pend-
ing before it, it is important to avoid 
creating, or permitting to be created, 
an impression that a decree is being en-
tered or a sanction imposed, when the 
conduct alleged did not, in fact, occur. 
Accordingly, it hereby announces its 
policy not to permit a defendant or re-
spondent to consent to a judgment or 
order that imposes a sanction while de-
nying the allegations in the complaint 
or order for proceedings. In this regard, 
the Commission believes that a refusal 
to admit the allegations is equivalent 
to a denial, unless the defendant or re-
spondent states that he neither admits 
nor denies the allegations. 

(f) In the course of the Commission’s 
investigations, civil lawsuits, and ad-
ministrative proceedings, the staff, 
with appropriate authorization, may 
discuss with persons involved the dis-
position of such matters by consent, by 
settlement, or in some other manner. 
It is the policy of the Commission, 
however, that the disposition of any 
such matter may not, expressly or 

impliedly, extend to any criminal 
charges that have been, or may be, 
brought against any such person or any 
recommendation with respect thereto. 
Accordingly, any person involved in an 
enforcement matter before the Com-
mission who consents, or agrees to con-
sent, to any judgment or order does so 
solely for the purpose of resolving the 
claims against him in that investiga-
tive, civil, or administrative matter 
and not for the purpose of resolving 
any criminal charges that have been, 
or might be, brought against him. This 
policy reflects the fact that neither the 
Commission nor its staff has the au-
thority or responsibility for insti-
tuting, conducting, settling, or other-
wise disposing of criminal proceedings. 
That authority and responsibility are 
vested in the Attorney General and 
representatives of the Department of 
Justice. 

[25 FR 6736, July 15, 1960, as amended at 37 
FR 23829, Nov. 9, 1972; 37 FR 25224, Nov. 29, 
1972; 44 FR 50835, Aug. 30, 1979; 46 FR 47532, 
Sept. 29, 1981; 47 FR 26822, June 22, 1982; 54 FR 
24332, June 7, 1989; 59 FR 5945, Feb. 9, 1994]

§ 202.6 Adoption, revision, and rescis-
sion of rules and regulations of gen-
eral application. 

(a) The procedure followed by the 
Commission in connection with the 
adoption, revision, and rescission of 
rules of general application necessarily 
varies in accordance with the nature of 
the rule, the extent of public interest 
therein, and the necessity for speed in 
its adoption. Rules relating to Commis-
sion organization, procedure and man-
agement, for example, are generally 
adopted by the Commission without af-
fording public discussion thereof. On 
the other hand, in the adoption of sub-
stantive rules materially affecting an 
industry or a segment of the public, 
such as accounting rules, every feasible 
effort is made in advance of adoption 
to receive the views of persons to be af-
fected. In such cases, proposals for the 
adoption, revision, or rescission of 
rules are initiated either by the Com-
mission or by members of the public, 
and to the extent practicable, the prac-
tices set forth in paragraph (b) of this 
section are observed. 
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1 These items are also available on the Se-
curities and Exchange Commission Web site 
on the Internet, http://www.sec.gov.

(b) After preliminary consideration 
by the Commission a draft of the pro-
posed rule is published in the FEDERAL 
REGISTER and mailed to interested per-
sons (e.g., other interested regulatory 
bodies, principal registrants or persons 
to be affected, stock exchanges, profes-
sional societies and leading authorities 
on the subject concerned and other per-
sons requesting such draft) for com-
ments. Unless accorded confidential 
treatment pursuant to statute or rule 
of the Commission, written comments 
filed with the Commission on or before 
the closing date for comments become 
a part of the public record upon the 
proposed rule. The Commission, in its 
discretion, may accept and include in 
the public record written comments re-
ceived by the Commission after the 
closing date. 

(c) Following analysis of comments 
received, the rule may be adopted in 
the form published or in a revised form 
in the light of such comments. In some 
cases, a revised draft is prepared and 
published and, where appropriate, an 
oral hearing may be held before final 
action upon the proposal. Any inter-
ested person may appear at the hearing 
and/or may submit written comment 
for consideration in accordance with 
the Commission’s notice of the rule-
making procedure to be followed. The 
rule in the form in which it is adopted 
by the Commission is publicly released 
and is published in the FEDERAL REG-
ISTER.

(Sec. 19(a), 48 Stat. 908; sec. 23(a), 48 Stat. 901; 
sec. 20(a), 49 Stat. 833; sec. 319(a), 53 Stat. 
1173; sec. 38(a), 54 Stat. 841; sec. 211(a), 54 
Stat. 855; (15 U.S.C. 77s(a), 78w(a), 78t(a), 
77sss(a), 80a–37(a), 80b–11(a)) 

[25 FR 6736, July 15, 1960, as amended at 44 
FR 35208, June 19, 1979]

§ 202.7 Submittals. 
(a) All required statements, reports, 

applications, etc. must be filed with 
the principal office of the Commission 
unless otherwise specified in the Com-
mission’s rules, schedules and forms. 
Reports by exchange members, brokers 
and dealers required by § 240.17a–5 of 
this chapter under the Securities Ex-
change Act of 1934 must be filed with 
the appropriate regional or district of-
fice as provided in § 230.255(a) of this 
chapter under the Securities Act of 

1933, and with the principal office of 
the Commission and the appropriate 
regional or district office as provided 
under § 240.17a–5(a) et seq. of this chap-
ter under the Securities Exchange Act 
of 1934. 

(b) Electronic filings. All documents 
required to be filed in electronic for-
mat with the Commission pursuant to 
the federal securities laws or the rules 
and regulations thereunder shall be 
filed at the principal office in Wash-
ington, DC via EDGAR by delivery to 
the Commission of a magnetic tape or 
diskette, or by direct transmission. 

[41 FR 44699, Oct. 12, 1976, as amended at 58 
FR 14659, Mar. 18, 1993; 59 FR 5945, Feb. 9, 
1994]

§ 202.8 Small entity compliance guides. 
The following small entity compli-

ance guides are available to the public 
from the Commission’s Publications 
Room and regional offices: 

(a) Q & A: Small Business and the 
SEC.1

(b) The Work of the SEC.1
(c) Broker-Dealer Registration Package.
(d) Investment Adviser Registration 

Package.
(e) Investment Company Registration 

Package.
(f) Examination Information for Broker-

Dealers, Transfer Agents, Investment Ad-
visers and Investment Companies. 

[62 FR 4105, Jan. 28, 1997]

§ 202.9 Small entity enforcement pen-
alty reduction policy. 

The Commission’s policy with re-
spect to whether to reduce or assess 
civil money penalties against a small 
entity is: 

(a) The Commission will consider on 
a case-by-case basis whether to reduce 
or not assess civil money penalties 
against a small entity. In determining 
whether to reduce or not assess pen-
alties against a specific small entity, 
the following considerations will apply: 

(1) Except as provided in paragraph 
(a)(3) of this section, penalty reduction 
will not be available for any small en-
tity if: 
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1 Pursuant to the Reg. Flex. Act, 5 U.S.C. 
§ 601(3), the Commission has adopted appro-
priate definitions of ‘‘small business’’ for 
purposes of the Reg. Flex. Act. See 17 CFR 
270.0–10, 275.0–7, 240.0–10, 230.157, 250.110, and 
260.0–7. The Commission recently proposed 
amendments to certain of these definitions. 
Definitions of ‘‘Small Business’’ or ‘‘Small Or-
ganization’’ Under the Investment Company Act 
of 1940, the Investment Advisers Act of 1940, the 
Securities Exchange Act of 1934, and the Securi-

ties Act of 1933, Securities Act Rel. No. 7383, 
62 FR 4106 (Jan. 28, 1997). The Commission ex-
tended the comment period for the proposed 
amendments to April 30, 1997, 62 FR 13356 
(Mar. 20, 1997). Based on an analysis of the 
language and legislative history of the Reg. 
Flex. Act, Congress does not appear to have 
intended that Act to apply to natural per-
sons (as opposed to individual proprietor-
ships) or to foreign entities. The Commission 
understands that staff at the Small Business 
Administration have taken the same posi-
tion.

2 At present, this threshold is $5 million. 
Thus, non-regulated entities, such as general 
partnerships, privately held corporations or 
professional service organizations, with as-
sets of $5 million or less may qualify for pen-
alty-reduction.

(i) The small entity was subject pre-
viously to an enforcement action; 

(ii) Any of the small entity’s viola-
tions involved willful or criminal con-
duct; or 

(iii) The small entity did not make a 
good faith effort to comply with the 
law. 

(2) In considering whether the Com-
mission will reduce or refrain from as-
sessing a civil money penalty, the 
Commission may consider: 

(i) The egregiousness of the viola-
tions; 

(ii) The isolated or repeated nature of 
the violations; 

(iii) The violator’s state of mind 
when committing the violations; 

(iv) The violator’s history (if any) of 
legal or regulatory violations; 

(v) The extent to which the violator 
cooperated during the investigation; 

(vi) Whether the violator has engaged 
in subsequent remedial efforts to miti-
gate the effects of the violation and to 
prevent future violations; 

(vii) The degree to which a penalty 
will deter the violator or others from 
committing future violations; and 

(viii) Any other relevant fact. 
(3) The Commission also may con-

sider whether to reduce or not assess a 
civil money penalty against a small en-
tity, including a small entity otherwise 
excluded from this policy under para-
graphs (a)(1) (i)–(iii) of this section, if 
the small entity can demonstrate to 
the Commission’s satisfaction that it is 
financially unable to pay the penalty, 
immediately or over a reasonable pe-
riod of time, in whole or in part. 

(4) For purposes of this policy, an en-
tity qualifies as ‘‘small’’ if it is a small 
business or small organization as de-
fined by Commission rules adopted for 
the purpose of compliance with the 
Regulatory Flexibility Act.1 An entity 

not included in these definitions will 
be considered ‘‘small’’ for purposes of 
this policy if it meets the total asset 
amount that applies to issuers as set 
forth in § 230.157a of this chapter.2

(b) This policy does not create a right 
or remedy for any person. This policy 
shall not apply to any remedy that 
may be sought by the Commission 
other than civil money penalties, 
whether or not such other remedy may 
be characterized as penal or remedial. 

[62 FR 16079, Apr. 4, 1997]

PART 203—RULES RELATING TO 
INVESTIGATIONS

Subpart A—In General

Sec.
203.1 Application of the rules of this part. 
203.2 Information obtained in investigations 

and examinations. 
203.3 Suspension and disbarment.

Subpart B—Formal Investigative 
Proceedings

203.4 Applicability of §§ 203.4 through 203.8. 
203.5 Non-public formal investigative pro-

ceedings. 
203.6 Transcripts. 
203.7 Rights of witnesses. 
203.8 Service of subpoenas.

AUTHORITY: 15 U.S.C 77s, 78w, 79t, 77sss, 80a-
37, 80b-11, unless otherwise noted.

SOURCE: 29 FR 3620, Mar. 21, 1964, unless 
otherwise noted.
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