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violation under paragraph (G)(3) will not be
subject to mitigation under this Appendix.

(3) Repetitive Violations.

(@ In General. A person who has been
issued a written notice under paragraph
(G)(2) and who subsequently commits a neg-
ligent violation that is repetitive (i.e., in-
volves the same issue), and any other person
who is a participant described in paragraph
(G)(1) and who commits a repetitive neg-
ligent violation, is subject to one of the fol-
lowing monetary penalties:

(i) An amount not to exceed 20 percent of
the loss of revenue for the first repetitive
violation that occurs within three years
from the date of the violation of which it is
repetitive;

(ii) An amount not to exceed 50 percent of
the loss of revenue for the second repetitive
violation that occurs within three years
from the date of the first of two violations of
which it is repetitive ; and

(iii) An amount not to exceed 100 percent
of the loss of revenue for the third and each
subsequent repetitive violation that occurs
within three years from the date of the first
of three or more violations of which it is re-
petitive.

(b) Repetitive Violations Outside 3-Year Pe-
riod. If a participant described in paragraph
(G)(1) commits a negligent violation that is
repetitive but that did not occur within 3
years of the violation of which it is repet-
itive, the new violation will be treated as a
first violation for which a written notice will
be issued in accordance with paragraph
(G)(2), and each repetitive violation subse-
quent to that violation that occurs within
any 3-year period described in paragraph
(G)(3)(a) will result in the assessment of the
applicable monetary penalty prescribed in
that paragraph.

(4) Final Penalty Disposition When There Has
Been No Prior Disclosure.

(@) In General. Customs will consider all in-
formation in the petition and all available
evidence, taking into account any miti-
gating factors (see paragraph (F)(4)), aggra-
vating factors (see paragraph (F)(5)), and ex-
traordinary factors in determining the final
assessed penalty. All factors considered
should be stated in the decision.

(b) First Repetitive Negligent Violation Within
3 Years of Violation Handled Under Paragraph
(G)(2). The final penalty disposition will be
in an amount ranging from a minimum of 10
percent of the loss of revenue to a maximum
of 20 percent of the loss of revenue.

(c) Second Repetitive Negligent Violation
Within 3 Years of Violation Handled Under
Paragraph (G)(2) or (G)(3). The final penalty
disposition will be in an amount ranging
from a minimum of 25 percent of the loss of
revenue to a maximum of 50 percent of the
loss of revenue.

(d) Third and Each Subsequent Repetitive
Negligent Violation Within 3 Years of Violation
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Handled Under Paragraph (G)(2) or (G)(3). The
final penalty disposition will be in an
amount ranging from a minimum of 50 per-
cent of the loss of revenue to a maximum of
100 percent of the loss of revenue.

(e) Fraudulent Violations. The final penalty
disposition will be determined in the same
manner as in the case of fraudulent viola-
tions committed by persons who are not par-
ticipants in the drawback compliance pro-
gram (see paragraph (F)(2)(c)).

(5) Final Penalty Disposition When There Has
Been A Prior Disclosure. The final penalty dis-
position will be determined in the same man-
ner as in the case of persons who are not par-
ticipants in the drawback compliance pro-
gram (see paragraph (F)(3)).

(H) Violations by Small Entities

In compliance with the mandate of the
Small Business Regulatory Enforcement
Fairness Act of 1996, under appropriate cir-
cumstances, the issuance of a penalty under
section 593A may be waived for businesses
qualifying as small business entities. Proce-
dures that were established for small busi-
ness entities regarding violations of 19 U.S.C.
1592 in Treasury Decision 97-46 published in
the FEDERAL REGISTER (62 FR 30378) are also
applicable for small entities regarding viola-
tions of section 593A.

[T.D. 00-5, 65 FR 3809, Jan. 25, 2000]
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§172.0 Scope.

This part contains provisions relat-
ing to petitions for relief from claims
for liquidated damages arising under
any Customs bond and penalties in-
curred which are secured by the condi-
tions of the International Carrier Bond
(see §113.64 of this Chapter). This part
does not relate to petitions on unse-
cured fines or penalties or seizures and
forfeitures, nor does it relate to peti-
tions for the restoration of proceeds of
sale pursuant to 19 U.S.C. 1613.

Subpart A—Notice of Claim and
Application for Relief

§172.1 Notice of liquidated damages or
penalty incurred and right to peti-
tion for relief.

(a) Notice of liquidated damages or pen-
alty incurred. When there is a failure to
meet the conditions of any bond posted
with Customs or when a violation oc-
curs which results in assessment of a
penalty which is secured by a Customs
bond, the principal will be notified in
writing of any liability for liquidated
damages or penalty incurred and a de-
mand will be made for payment. The
sureties on such bond will also be noti-
fied in writing of any such liability at
the same time.

(b) Notice of right to petition for relief.
The notice will inform the principal
that application may be made for relief
from payment of liquidated damages or
penalty.

§172.2 Petition for relief.

(a) To whom addressed. Petitions for
the cancellation of any claim for lig-

§172.3

uidated damages or remission or miti-
gation of a fine or penalty secured by a
Customs bond incurred under any law
or regulation administered by Customs
must be addressed to the Fines, Pen-
alties, and Forfeitures Officer des-
ignated in the notice of claim.

(b) Signature. The petition for remis-
sion or mitigation must be signed by
the petitioner, his attorney-at-law or a
Customs broker. If the petitioner is a
corporation, the petition may be signed
by an officer or responsible supervisory
official of the corporation, or respon-
sible employee representative of the
corporation. Electronic signatures are
acceptable. The deciding Customs offi-
cer may, in his or her discretion and
with articulable cause, require proof of
representation before consideration of
any petition.

(c) Form. The petition for cancella-
tion, remission or mitigation need not
be in any particular form. Customs can
require that the petition and any docu-
ments submitted in support of the peti-
tion be in English or be accompanied
by an English translation. The petition
must set forth the following:

(1) The date and place of the viola-
tion; and

(2) The facts and circumstances re-
lied upon by the petitioner to justify
cancellation, remission or mitigation.

(d) False statement in petition. A false
statement contained in a petition may
subject the petitioner to prosecution
under the provisions of 18 U.S.C. 1001.

§172.3 Filing a petition.

(@) Where filed. A petition for relief
must be filed by the bond principal
with the Fines, Penalties, and Forfeit-
ures office whose address is given in
the notice.

(b) When filed. Petitions for relief
must be filed within 60 days from the
date of mailing to the bond principal
the notice of claim for liquidated dam-
ages or penalty secured by a bond.

(c) Extensions. The Fines, Penalties,
and Forfeitures Officer is empowered
to grant extensions of time to file peti-
tions when the circumstances so war-
rant.

(d) Number of copies. The petition
must be filed in duplicate unless filed
electronically.
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(e) Exception for certain cases. If a pen-
alty or claim for liquidated damages is
assessed and fewer than 180 days re-
main from the date of penalty or lig-
uidated damages notice before the stat-
ute of limitations may be asserted as a
defense, the Fines, Penalties, and For-
feitures Officer may specify in the no-
tice a reasonable period of time, but
not less than 7 working days, for the
filing of a petition for relief. If a peti-
tion is not filed within the time speci-
fied, the matter will be transmitted
promptly to the appropriate Office of
the Chief Counsel for referral to the
Department of Justice.

172.4 Demand on surety.

If the principal fails to file a petition
for relief or fails to comply in the pre-
scribed time with a decision to miti-
gate a penalty or cancel a claim for lig-
uidated damages issued with regard to
a petition for relief, Customs will make
a demand for payment on surety. The
surety will then have 60 days from the
date of the demand to file a petition for
relief.

Subpart B—Action on Petitions

§172.11 Petitions acted on by Fines,
Penalties, and Forfeitures Officer.

(a) Mitigation or cancellation authority.
Upon receipt of a petition for relief
submitted pursuant to the provisions
of section 618 or 623 of the Tariff Act of
1930, as amended (19 U.S.C. 1618 or 19
U.S.C. 1623), or section 320 of title 46,
United States Code App. (46 U.S.C. App.
320), the Fines, Penalties, and Forfeit-
ures Officer, notwithstanding any
other law or regulation, is empowered
to mitigate any penalty or cancel any
claim for liquidated damages on such
terms and conditions as, under law and
in view of the circumstances, he or she
shall deem appropriate in accordance
with appropriate delegations of author-
ity.

(b) When violation did not occur. Not-
withstanding any other delegation of
authority, the Fines, Penalties, and
Forfeitures Officer is always empow-
ered to cancel any case without pay-
ment of a mitigated or cancellation
amount when he or she definitely de-
termines that the act or omission
forming the basis of any claim of pen-
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alty or claim for liquidated damages
did not occur.

§172.12 Petitions acted on at Customs
Headquarters.

Upon receipt of a petition for relief
filed pursuant to the provisions of sec-
tion 618 or 623 of the Tariff Act of 1930,
as amended (19 U.S.C. 1618 or 19 U.S.C.
1623), or section 320 of title 46, United
States Code App. (46 U.S.C. App. 320),
involving fines, penalties, and claims
for liquidated damages which are out-
side of his or her delegated authority
the Fines, Penalties, and Forfeitures
Officer will refer that petition to the
Chief, Penalties Branch, Office of Reg-
ulations and Rulings, Customs Head-
quarters, who is empowered, notwith-
standing any other law or regulation,
to mitigate penalties or cancel bond
claims on such terms and conditions
as, under law and in view of the cir-
cumstances, he or she deems appro-
priate.

§172.13 Limitations on consideration
of petitions.

(a) Cases referred for institution of legal
proceedings. No action will be taken on
any petition if the civil liability has
been referred to the Department of
Justice for institution of legal pro-
ceedings. The petition will be for-
warded to the Department of Justice.

(b) Delinquent sureties. No action will
be taken on any petition from a prin-
cipal or surety if received after the
issuance to surety of a notice to show
cause pursuant to the provisions of
§113.38(c)(3) of this chapter.

§172.14 Headquarters advice.

The advice of the Director, Inter-
national Trade Compliance Division,
Office of Regulations and Rulings, Cus-
toms Headquarters, may be sought in
any case (except as provided in this
section), without regard to delegated
authority to act on a petition or offer,
when a novel or complex issue con-
cerning a ruling, policy, or procedure is
presented concerning a Customs ac-
tion(s) or potential Customs action(s)
relating to penalties secured by bonds
(including penalty-based determina-
tions of duty except as provided in this
section), claims for liquidated damages
or mitigating any claim. This section
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does not apply to actual duty loss
tenders determined by Customs pursu-
ant to §162.74(c) of this chapter relat-
ing to prior disclosure. The request for
advice may be initiated by the bond
principal, surety or any Customs offi-
cer, but must be submitted to the
Fines, Penalties, and Forfeitures Offi-
cer. The Fines, Penalties, and Forfeit-
ures Officer retains the authority to
refuse to forward any request that fails
to raise a qualifying issue and to seek
legal advice from the appropriate Asso-
ciate or Assistant Chief Counsel in any
case.

Subpart C—Disposition of Petitions

§172.21 Decisions effective for limited
time.

A decision to mitigate a penalty or
to cancel a claim for liquidated dam-
ages upon condition that a stated
amount is paid will be effective for not
more than 60 days from the date of no-
tice to the petitioner of such decision
unless the decision itself prescribes a
different effective period. If payment of
the stated amount is not made or a pe-
tition or a supplemental petition is not
filed in accordance with regulation, the
full penalty or claim for liquidated
damages will be deemed applicable and
will be enforced by promptly transmit-
ting the matter, after required collec-
tion action, if appropriate, to the ap-
propriate office of the Chief Counsel for
preparation for referral to the Depart-
ment of Justice unless other action has
been directed by the Commissioner of
Customs. Any such case may also be
the basis for a sanction action com-
menced in accordance with regulations
in this chapter.

§172.22 Decisions not protestable.

(a) Mitigation decision not subject to
protest. Any decision to remit or miti-
gate a penalty or cancel a claim for lig-
uidated damages upon payment of a
lesser amount is not a protestable deci-
sion as defined under the provisions of
19 U.S.C. 1514. Any payment made in
compliance with any decision to remit
or mitigate a penalty or cancel a claim
for liquidated damages upon payment
of a lesser amount is not a charge or
exaction and therefore is not a

§172.33

protestable action as defined under the
provisions of 19 U.S.C. 1514.

(b) Payment of mitigated or cancellation
amount as accord and satisfaction. Pay-
ment of a mitigated or cancellation
amount in compliance with an admin-
istrative decision on a petition or sup-
plemental petition for relief will be
considered an election of administra-
tive proceedings and full disposition of
the case. Payment of a mitigated or
cancellation amount will act as an ac-
cord and satisfaction of the Govern-
ment claim. Payment of a mitigated or
cancellation amount will never serve
as a bar to filing a supplemental peti-
tion for relief.

Subpart D—Offers in Compromise

§172.31 Form of offers.

Offers in compromise submitted pur-
suant to the provisions of section 617 of
the Tariff Act of 1930, as amended (19
U.S.C. 1617), must expressly state that
they are being submitted in accordance
with the provisions of that section. The
amount of the offer must be deposited
with Customs in accordance with the
provisions of §161.5 of this chapter.

§172.32 Authority to accept offers.

The authority to accept offers in
compromise, subject to the rec-
ommendation of the General Counsel of
the Treasury or his delegee, resides
with the official having authority to
decide a petition for relief, except that
authority to accept offers in com-
promise submitted with regard to pen-
alties secured by a bond or claims for
liquidated damages which are the sub-
ject of a letter to show cause issued to
a surety in anticipation of possible ac-
tion involving nonacceptance of bonds
authorized under the provisions of part
113 of this chapter will reside with the
designated Headquarters official who
issued the show cause letter.

§172.33 Acceptance of offers in com-
promise.

An offer in compromise will be con-
sidered accepted only when the offeror
is so notified in writing. As a condition
to accepting an offer in compromise,
the offeror may be required to enter
into any collateral agreement or to
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post any security which is deemed nec-
essary for the protection of the inter-
est of the United States.

Subpart E—Supplemental Petitions
for Relief

§172.41 Time and place of filing.

If the petitioner is not satisfied with
a decision of the deciding official on an
original petition for relief, a supple-
mental petition may be filed with the
Fines, Penalties, and Forfeitures Offi-
cer having jurisdiction in the port
where the violation occurred. The peti-
tioner must file such a supplemental
petition within 60 days from the date of
notice to the petitioner of the decision
from which further relief is requested
or within 60 days following an adminis-
trative or judicial decision with re-
spect to issues serving as the basis for
the claim for liquidated damages
(whichever is later) unless another
time to file such a supplemental peti-
tion is prescribed in the decision. A
supplemental petition may be filed
whether or not the mitigated amount
designated in the decision on the origi-
nal petition is paid.

§172.42 Supplemental petition deci-
sion authority.

(a) Decisions of Fines, Penalties, and
Forfeitures Officers. Supplemental peti-
tions filed on cases where the original
decision was made by the Fines, Pen-
alties, and Forfeitures Officer, will be
initially reviewed by that official. The
Fines, Penalties, and Forfeitures Offi-
cer may choose to grant more relief
and issue a decision indicating addi-
tional relief to the petitioner. If the pe-
titioner is dissatisfied with the further
relief granted or if the Fines, Pen-
alties, and Forfeitures Officer decides
to grant no further relief, the supple-
mental petition will be forwarded to a
designated Headquarters official as-
signed to a field location for review and
decision.

(b) Decisions of Customs Headquarters.
Supplemental petitions filed on cases
where the original decision was made
by the Chief, Penalties Branch, Office
of Regulations and Rulings, Customs
Headquarters, will be forwarded to the
Director, International Trade Compli-
ance Division, for review and decision.
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(c) Authority of Assistant Commis-
sioner. Any authority given to any
Headquarters official by this part may
also be exercised by the Assistant Com-
missioner, Office of Regulations and
Rulings, or his designee.

§172.43 Waiver of statute of limita-
tions.

The deciding Customs official always
reserves the right to require a waiver
of the statute of limitations executed
by the charged party or parties as a
condition precedent before accepting a
supplemental petition in any case in
which less than one year remains be-
fore the statute will be available as a
defense to all or part of that case.

PART 173—ADMINISTRATIVE
REVIEW IN GENERAL

Sec.

173.0 Scope.

173.1 Authority to review for error.

173.2 Transactions which may be reviewed
and corrected.

173.3 Voluntary reliquidation.

173.4 Correction of clerical error, mistake of
fact, or inadvertence.

173.4a Correction of clerical error prior to
liquidation.

173.5 Review of entry covering household
for personal effects.

AUTHORITY: 19 U.S.C. 66, 1501, 1520, 1624.

SOURCE: T.D. 70-181, 35 FR 13429, Aug. 22,
1970, unless otherwise noted.

§173.0 Scope.

This part deals with the general au-
thority of review, the authority to
reliquidate voluntarily, the authority
to correct for clerical error, mistake of
fact, or other inadvertence under sec-
tion 520(c)(1), Tariff Act of 1930, as
amended, the authority to review an
entry of household or personal effects,
and the power to reliquidate an entry
on account of fraud.

§173.1 Authority to review for error.

Port directors have broad responsi-
bility and authority to review trans-
actions to ensure that the rate and
amount of duty assessed on imported
merchandise is correct and that the
transaction is otherwise in accordance
with the law. This authority extends to
errors in the construction of a law and
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