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Social Security Administration § 416.542

§ 416.538 Amount of underpayment or 
overpayment. 

(a) General. The amount of an under-
payment or overpayment is the dif-
ference between the amount paid to a 
recipient and the amount of payment 
actually due such recipient for a given 
period. An underpayment or overpay-
ment period begins with the first 
month for which there is a difference 
between the amount paid and the 
amount actually due for that month. 
The period ends with the month the 
initial determination of overpayment 
or underpayment is made. With respect 
to the period established, there can be 
no underpayment to a recipient or his 
or her eligible spouse if more than the 
correct amount payable under title 
XVI of the Act has been paid, whether 
or not adjustment or recovery of any 
overpayment for that period to the re-
cipient or his or her eligible spouse has 
been waived under the provisions of 
§§ 416.550 through 416.556. A subsequent 
initial determination of overpayment 
will require no change with respect to 
a prior determination of overpayment 
or to the period relating to such deter-
mination to the extent that the basis 
of the prior overpayment remains the 
same. 

(b) Limited delay in payment of under-
paid amount to recipient or eligible sur-
viving spouse. Where an apparent over-
payment has been detected but deter-
mination of the overpayment has not 
been made (see § 416.558(a)), a deter-
mination of an underpayment and pay-
ment of an underpaid amount which is 
otherwise due cannot be delayed to a 
recipient or eligible surviving spouse 
unless a determination with respect to 
the apparent overpayment can be made 
before the close of the month following 
the month in which the underpaid 
amount was discovered. 

(c) Delay in payment of underpaid 
amount to ineligible individual or sur-
vivor. A determination of an under-
payment and payment of an underpaid 
amount which is otherwise due an indi-
vidual who is no longer eligible for SSI 
or is payable to a survivor pursuant to 
§ 416.542(b) will be delayed for the reso-
lution of all overpayments, incorrect 
payments, adjustments, and penalties. 

(d) Limited delay in payment of under-
paid amount to eligible individual under 

age 18 who has a representative payee. 
When the representative payee of an el-
igible individual under age 18 is re-
quired to establish a dedicated account 
pursuant to §§ 416.546 and 416.640(e), 
payment of past-due benefits which are 
otherwise due will be delayed until the 
representative payee has established 
the dedicated account as described in 
§ 416.640(e). Once the account is estab-
lished, SSA will deposit the past-due 
benefits payable directly to the ac-
count. 

(e) Reduction of underpaid amount. 
Any underpayment amount otherwise 
payable to a survivor on account of a 
deceased recipient is reduced by the 
amount of any outstanding penalty im-
posed against the benefits payable to 
such deceased recipient or survivor 
under section 1631(e) of the Act (see 
§ 416.537(b)(2)). 

[58 FR 52912, Oct. 13, 1993, as amended at 61 
FR 67205, Dec. 20, 1996]

§ 416.542 Underpayments—to whom 
underpaid amount is payable. 

(a) Underpaid recipient alive—under-
payment payable. (1) If an underpaid re-
cipient is alive, the amount of any un-
derpayment due him or her will be paid 
to him or her in a separate payment or 
by increasing the amount of his or her 
monthly payment. If the underpaid 
amount meets the formula in § 416.545 
and one of the exceptions does not 
apply, the amount of any past-due ben-
efits will be paid in installments. 

(2) If an underpaid recipient whose 
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability (as described in 
§ 416.935) is alive, the amount of any un-
derpayment due the recipient will be 
paid through his or her representative 
payee in installment payments. No un-
derpayment may be paid directly to 
the recipient. If the recipient dies be-
fore we have paid all benefits due 
through his or her representative 
payee, we will follow the rules which 
apply to underpayments for the pay-
ment of any remaining amounts due to 
any eligible survivor of a deceased re-
cipient as described in paragraph (b) of 
this section. 

(3) If an underpaid individual under 
age 18 is alive and has a representative 
payee and is due past-due benefits 

VerDate jul<14>2003 15:04 Apr 24, 2004 Jkt 203062 PO 00000 Frm 00769 Fmt 8010 Sfmt 8010 Y:\SGML\203062T.XXX 203062T



770

20 CFR Ch. III (4–1–04 Edition)§ 416.543

which meet the formula in § 416.546, 
SSA will pay the past-due benefits into 
the dedicated account described in 
§ 416.640(e). If the underpaid individual 
dies before the benefits have been de-
posited into the account, we will follow 
the rules which apply to underpay-
ments for the payment of any unpaid 
amount due to any eligible survivor of 
a deceased individual as described in 
paragraph (b) of this section. 

(b) Underpaid recipient deceased—un-
derpaid amount payable to survivor. (1) If 
a recipient dies before we have paid all 
benefits due or before the recipient en-
dorses the check for the correct pay-
ment, we may pay the amount due to 
the deceased recipient’s surviving eligi-
ble spouse or to his or her surviving 
spouse who was living with the under-
paid recipient within the meaning of 
section 202(i) of the Act (see § 404.347) in 
the month he or she died or within 6 
months immediately preceding the 
month of death. 

(2) If the deceased underpaid recipi-
ent was a disabled or blind child when 
the underpayment occurred, the under-
paid amount may be paid to the nat-
ural or adoptive parent(s) of the under-
paid recipient who lived with the un-
derpaid recipient in the month he or 
she died or within the 6 months pre-
ceding death. We consider the under-
paid recipient to have been living with 
the natural or adoptive parent(s) in the 
period if the underpaid recipient satis-
fies the ‘‘living with’’ criteria we use 
when applying § 416.1165 or would have 
satisfied the criteria had his or her 
death not precluded the application of 
such criteria throughout a month. 

(3) If the deceased individual was liv-
ing with his or her spouse within the 
meaning of section 202(i) of the Act in 
the month of death or within 6 months 
immediately preceding the month of 
death, and was also living with his or 
her natural or adoptive parent(s) in the 
month of death or within 6 months pre-
ceding the month of death, we will pay 
the parent(s) any SSI underpayment 
due the deceased individual for months 
he or she was a blind or disabled child 
and we will pay the spouse any SSI un-
derpayment due the deceased indi-
vidual for months he or she no longer 
met the definition of ‘‘child’’ as set 
forth at § 416.1856. If no parent(s) can be 

paid in such cases due to death or other 
reason, then we will pay the SSI under-
payment due the deceased individual 
for months he or she was a blind or dis-
abled child to the spouse. 

(4) No benefits may be paid to the es-
tate of any underpaid recipient, the es-
tate of the surviving spouse, the estate 
of a parent, or to any survivor other 
than those listed in paragraph (b) (1) 
through (3) of this section. Payment of 
an underpaid amount to an ineligible 
spouse or surviving parent(s) may only 
be made for benefits payable for 
months after May 1986. Payment to 
surviving parent(s) may be made only 
for months of eligibility during which 
the deceased underpaid recipient was a 
child. We will not pay benefits to a sur-
vivor other than the eligible spouse 
who requests payment of an underpaid 
amount more than 24 months after the 
month of the individual’s death. 

(c) Underpaid recipient’s death caused 
by an intentional act. No benefits due 
the deceased individual may be paid to 
a survivor found guilty by a court of 
competent jurisdiction of intentionally 
causing the underpaid recipient’s 
death. 

[40 FR 47763, Oct. 10, 1975, as amended at 58 
FR 52913, Oct. 13, 1993; 60 FR 8149, Feb. 10, 
1995; 61 FR 67206, Dec. 20, 1996]

§ 416.543 Underpayments—applied to 
reduce overpayments. 

We apply any underpayment due an 
individual to reduce any overpayment 
to that individual that we determine to 
exist (see § 416.558) for a different pe-
riod, unless we have waived recovery of 
the overpayment under the provisions 
of §§ 416.550 through 416.556. Similarly, 
when an underpaid recipient dies, we 
first apply any amounts due the de-
ceased recipient that would be payable 
to a survivor under § 416.542(b) against 
any overpayment to the survivor un-
less we have waived recovery of such 
overpayment under the provisions of 
§§ 416.550 through 416.556.

Example: A disabled child, eligible for pay-
ments under title XVI, and his parent, also 
an eligible individual receiving payments 
under title XVI, were living together. The 
disabled child dies at a time when he was un-
derpaid $100. The deceased child’s underpaid 
benefit is payable to the surviving parent. 
However, since the parent must repay an SSI 
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