
663 

Employment and Training Administration, Labor § 656.1 

by a facility, and the Board, upon re-
view, issues a decision under 
§ 655.1245(h), holding that a violation 
was committed by a facility. 

(b) The Attorney General, upon re-
ceipt of the Administrator’s notice 
under paragraph (a) of this section, 
shall not approve petitions filed with 
respect to that employer under section 
212(m) of the INA (8 U.S.C. 1182(m)) 
during a period of at least 12 months 
from the date of receipt of the Admin-
istrator’s notification. 

(c) ETA, upon receipt of the Adminis-
trator’s notice under paragraph (a) of 
this section, shall suspend the employ-
er’s Attestation(s) under subparts L 
and M of this part, and shall not accept 
for filing any Attestation submitted by 
the employer under subparts L and M 
of this part, for a period of 12 months 
from the date of receipt of the Admin-
istrator’s notification or for a longer 
period if one is specified by the Attor-
ney General for visa petitions filed by 
that employer under section 212(m) of 
the INA. 

§ 655.1260 Can Equal Access to Justice 
Act attorney fees be awarded? 

A proceeding under subpart L or M of 
this part is not subject to the Equal 
Access to Justice Act, as amended, 5 
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no 
authority to award attorney fees and/ 
or other litigation expenses under the 
provisions of the Equal Access to Jus-
tice Act. 

PART 656—LABOR CERTIFICATION 
PROCESS FOR PERMANENT EM-
PLOYMENT OF ALIENS IN THE 
UNITED STATES 

Subpart A—Purpose and Scope of Part 656 

Sec. 
656.1 Purpose and scope of part 656. 
656.2 Description of the Immigration and 

Nationality Act and of the Department 
of Labor’s role thereunder. 

656.3 Definitions, for purposes of this part, 
of terms used in this part. 

Subpart B—Occupational Labor 
Certification Determinations 

656.10 Schedule A. 
656.11 Schedule B. 

Subpart C—Labor Certification Process 

656.20 General filing instructions. 
656.21 Basic labor certification process. 
656.21a Applications for labor certifications 

for occupations designated for special 
handling. 

656.22 Applications for labor certification 
for Schedule A occupations. 

656.23 Applications for labor certifications 
for Schedule B occupations; requests for 
waivers from Schedule B. 

656.24 Labor certification determinations. 
656.25 Procedures following a labor certifi-

cation determination. 
656.26 Board of Alien Labor Certification 

Appeals review of denials of labor certifi-
cation. 

656.27 Consideration by and decisions of the 
Board of Alien Labor Certification Ap-
peals. 

656.28 Document transmittal following the 
grant of a labor certification. 

656.29 Filing of a new application after the 
denial of a labor certification. 

656.30 Validity of and invalidation of labor 
certifications. 

656.31 Labor certification applications in-
volving fraud or willful misrepresenta-
tion. 

656.32 Fees for services and documents. 

Subpart D—Determination of Prevailing 
Wage 

656.40 Determination of prevailing wage for 
labor certification purposes. 

Subpart E—Petitioning Process for Federal 
Research Agencies 

656.50 Petitioning process. 

Subpart F—Addresses 

656.60 Addresses of Department of Labor re-
gional offices. 

656.62 Locations of Immigration and Natu-
ralization Service offices. 

AUTHORITY: 8 U.S.C. 1182(a)(5)(A) and 
1182(p); 29 U.S.C. 49 et seq.; sec.122, Pub. L. 
101–649, 109 Stat. 4978. 

SOURCE: 45 FR 83933, Dec. 19, 1980, unless 
otherwise noted. 

Subpart A—Purpose and Scope of 
Part 656 

§ 656.1 Purpose and scope of part 656. 
(a) Under section 212(a)(5)(A) of the 

Immigration and Nationality Act (lNA) 
(8 U.S.C. 1182(a)(5)(A)) certain aliens 
may not obtain a visa for entrance into 
the United States in order to engage in 
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permanent employment unless the Sec-
retary of Labor has first certified to 
the Secretary of State and to the At-
torney General that: 

(1) There are not sufficient United 
States workers, who are able, willing, 
qualified and available at the time of 
application for a visa and admission 
into the United States and at the place 
where the alien is to perform the work, 
and 

(2) The employment of the alien will 
not adversely affect the wages and 
working conditions of United States 
workers similarly employed. 

(b) The regulations under this part 
set forth the procedures whereby such 
immigrant labor certifications may be 
applied for, and given or denied. 

(c) Correspondence and questions 
concerning the regulations in this part 
should be addressed to: Division of For-
eign Labor Certifications, United 
States Employment Service, Depart-
ment of Labor, Washington, DC 20210. 

[45 FR 83933, Dec. 19, 1980, as amended at 56 
CFR 54927, Oct. 23, 1991] 

§ 656.2 Description of the Immigration 
and Nationality Act and of the De-
partment of Labor’s role there-
under. 

(a)(1) Description of the Act. The Im-
migration and Nationality Act (Act) (8 
U.S.C. 1101 et seq.) regulates the admis-
sion of aliens into the United States. 
The Act designates the Attorney Gen-
eral and the Secretary of State as the 
principal administrators of its provi-
sions. 

(2) The Immigration and Naturaliza-
tion Service (INS) performs most of the 
Attorney General’s functions under the 
Act. See 8 CFR 2.1. 

(3) The consular offices of the Depart-
ment of State throughout the world 
are generally the initial contact for 
aliens in foreign countries who wish to 
come to the United States. These of-
fices determine the type of visa for 
which an alien may be eligible, obtain 
visa eligibility documentation, and 
issue visas. 

(b) Burden of Proof under the Act. Sec-
tion 291 of the Act (8 U.S.C. 1361) states 
in pertinent part, that: 

Whenever any person makes application 
for a visa or any other documentation re-
quired for entry, or makes application for 

admission, or otherwise attempts to enter 
the United States, the burden of proof shall 
be upon such person to establish that he is 
eligible to receive such visa or such docu-
ment, or is not subject to exclusion under 
any provision of this Act * * *. 

(c)(1) Role of the Department of Labor. 
The role of the Department of Labor 
under the Act derives from section 
212(a)(5)(A) (8 U.S.C. 1182(a)(5)(A)), 
which provides that any alien who 
seeks admission or status as an immi-
grant for the purpose of employment 
under paragraph (2) or (3) of section 
203(b) of the Act shall be excluded un-
less the Secretary of Labor has first 
certified to the Secretary of State and 
to the Attorney General that: 

(i) There are not sufficient United 
States workers, who are able, willing, 
qualified, and available at the time of 
application for a visa and admission to 
the United States and at the place 
where the alien is to perform such 
skilled or unskilled labor, and 

(ii) The employment of such alien 
will not adversely affect the wages and 
working conditions of workers in the 
United States similarly employed. 

(2) The certification is referred to in 
this part 656 as a ‘‘labor certification’’. 

(3) The Department of Labor issues 
labor certifications in two instances: 
For the permanent employment of 
aliens; and for temporary employment 
of aliens in the United States classified 
under 8 U.S.C. 1101(a)(15)(H)(ii) pursu-
ant to regulations of the Immigration 
and Naturalization Service at 8 CFR 
214.2(h)(4) and sections 101(a)(15)(H)(ii), 
214, and 218 of the Act. See 8 U.S.C. 
1101(a)(15)(H)(ii), 1184, and 1188. The De-
partment also administers attestation 
and labor condition application pro-
grams relating to the admission and/or 
work authorization of the following 
nonimmigrants: registered nurses (H– 
1A visas), professionals (H–1B visas), 
crewmembers performing longshore 
work (D visas), and students (F–1 
visas), classified under 8 U.S.C. 
1101(a)(15)(H)(i)(a), 1101(a)(15)(H)(i)(b), 
1101(a)(15)(D), and 1101(a)(15)(F), respec-
tively. See also 8 U.S.C. 1184 (c), (m), 
and (n), and 1288; and Public Law 101– 
649 section 221, 8 U.S.C. 1184 note. The 
regulations under this part 656 apply 
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only to labor certifications for perma-
nent employment. 

[56 CFR 54927, Oct. 23, 1991] 

§ 656.3 Definitions, for purposes of this 
part, of terms used in this part. 

Act means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101 
et seq. 

Administrative Law Judge means an of-
ficial appointed pursuant to 5 U.S.C. 
3105. 

Agent means a person who is not an 
employee of an employer, and who has 
been designated in writing to act on be-
half of an alien or employer in connec-
tion with an application for labor cer-
tification. 

Application means an Application for 
Alien Employment Certification form and 
any other documents submitted by an 
alien and/or employer (or their agents) 
in applying for a labor certification 
under this part. 

Area of intended employment means 
the area within normal commuting dis-
tance of the place (address) of intended 
employment. If the place of intended 
employment is within a Metropolitan 
Statistical Area (MSA), any place 
within the MSA is deemed to be within 
normal commuting distance of the 
place of intended employment. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Employ-
ment and Training, the chief official of 
the Employment and Training Admin-
istration. 

Attorney means any person who is a 
member in good standing of the bar of 
the highest court of any State, Posses-
sion, Territory, or Commonwealth of 
the United States, or the District of 
Columbia, and who is not under any 
order of any court or of the Board of 
Immigration Appeals suspending, en-
joining, restraining, disbarring, or oth-
erwise restricting him or her in the 
practice of law. 

Attorney General means the chief offi-
cial of the U.S. Department of Justice 
or the designee of the Attorney Gen-
eral. 

Board of Alien Labor Certification Ap-
peals means the permanent Board of 
Alien Labor Certification Appeals es-
tablished by this part, chaired by the 
Chief Administrative Law Judge, and 
consisting of Administrative Law 

Judges assigned to the Department of 
Labor and designated by the Chief Ad-
ministrative Law Judge to be members 
of the Board of Alien Labor Certifi-
cation Appeals. The Board of Alien 
Labor Certification Appeals is located 
in Washington, DC, and reviews and de-
cides appeals in Washington, DC. 

Certifying Officer means a Depart-
ment of Labor official who makes de-
terminations about whether or not to 
grant applications for labor certifi-
cations: 

(1) A regional Certifying Officer des-
ignated by a Regional Administrator, 
Employment and Training Administra-
tion (RA) makes such determinations 
in a regional office of the Department; 

(2) A national Certifying Officer 
makes such determinations in the na-
tional office of the USES. 

(3) The addresses of the regional Cer-
tifying Officers are set forth in § 656.60 
of this part. 

Chief Administrative Law Judge means 
the chief official of the Office of Ad-
ministrative Law Judges of the Depart-
ment of Labor. 

Consular Officer means an official of 
the U.S. Department of State who han-
dles applications for labor certifi-
cations pursuant to this part. 

Director means the chief official of 
the United States Employment Service 
or the Director’s designee. 

Employment means permanent full- 
time work by an employee for an em-
ployer other than oneself. For purposes 
of this definition an investor is not an 
employee. 

Employment and Training Administra-
tion (ETA) means the agency within the 
Department of Labor (DOL) which in-
cludes the United States Employment 
Service (USES). 

Employer means a person, associa-
tion, firm, or a corporation which cur-
rently has a location within the United 
States to which U.S. workers may be 
referred for employment, and which 
proposes to employ a full-time worker 
at a place within the United States or 
the authorized representative of such a 
person, association, firm, or corpora-
tion. For purposes of this definition an 
‘‘authorized representative’’ means an 
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employee of the employer whose posi-
tion or legal status authorizes the em-
ployee to act for the employer in labor 
certification matters. 

Final Determination form means the 
form used by the Certifying Officer to 
notify employers (and aliens) of labor 
certification determinations (and was 
formerly known as the ‘‘Determination 
and Transmittal form’’). 

Immigration and Naturalization Service 
(INS) means the agency within the U.S. 
Department of Justice which admin-
isters that Department’s principal 
functions under the Act. 

Immigration Officer means an official 
of the Immigration and Naturalization 
Service (INS) who handles applications 
for labor certifications pursuant to this 
part. 

INS, see Immigration and Naturaliza-
tion Service. 

Job opportunity means a job opening 
for employment at a place in the 
United States to which U.S. workers 
can be referred. 

Labor certification means the certifi-
cation to the Secretary of State and to 
the Attorney General of the determina-
tion by the Secretary of Labor pursu-
ant to section 212(a)(14) of the Immi-
gration and Nationality Act (8 U.S.C. 
1182(a)(14)): 

(1) That there are not sufficient U.S. 
workers who are able, willing, quali-
fied, and available at the time of an 
alien’s application for a visa and ad-
mission to the United States and at the 
place where the alien is to perform the 
work; and 

(2) That the employment of the alien 
will not adversely affect the wages and 
working conditions of similarly em-
ployed U.S. workers. 

Local Employment Service office and 
local office mean a full-time office of a 
State Employment Service agency 
(also known as a State Employment 
Security Agency (SESA) also known as 
a State employment service), which is 
maintained for the purpose of pro-
viding placement and other services of 
the Employment Service System, and 
which serves a particular geographic 
area within a State. Unless specified 
otherwise in this part, the local office 
performing the functions required by 
this part shall be the local Employ-

ment Service office serving the area 
where the job opportunity is located. 

Notice of Findings means a notice 
which sets for the bases upon which a 
Certifying Officer intends to deny a 
labor certification unless the bases are 
satisfactorily rebutted. 

Occupation designated for special han-
dling means an occupation, described at 
§ 656.21a, for which DOL has determined 
that special labor market tests are ap-
propriate. 

Physicians (and/or surgeons) means 
persons who apply the art and science 
of medicine or surgery primarily in pa-
tient care to the diagnosis, prevention, 
and treatment of human diseases, dis-
orders of the mind, and pregnancy. 
This definition includes persons prac-
ticing medicine, surgery, osteopathy, 
psychiatry, and opthamology. The phy-
sician or surgeon may specialize in 
treating a specific area of the body, or 
a particular disease, sex, or age group. 

Professional nurses means persons who 
apply the art and science and nursing, 
which reflects comprehension of prin-
ciples derived from the physical, bio-
logical, and behavioral sciences. Pro-
fessional nursing generally includes 
the making of clinical judgements con-
cerning the observation, care, and 
counsel of persons requiring nursing 
care; and administering of medicines 
and treatments prescribed by the phy-
sician or dentist; the participation in 
activities for the promotion of health 
and the prevention of illness in others. 
A program of study for professional 
nurses generally includes theory and 
practice in clinical areas such as: ob-
stetrics, surgery, pediatrics, psychi-
atry, and medicine. This definition in-
cludes only those occupations within 
Occupational Group No. 075 of the Dic-
tionary of Occupational Title (4th ed.) 

Regional Administrator, Employment 
and Training Administration (RA) means 
the chief official of the Employment 
and Training Administration (ETA) in 
a Department of Labor (DOL) regional 
office. 

Schedule A means the list of occupa-
tions set forth at § 656.10, with respect 
to which the Director has determined 
that there are not sufficient United 
States workers who are able, willing, 
qualified and available, and that the 
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employment of aliens in such occupa-
tions will not adversely affect the 
wages and working conditions of 
United States workers similarly em-
ployed. 

Schedule B means the list of occupa-
tions set forth in § 656.11, with respect 
to which the Director has determined 
that there are generally sufficient 
United States workers who are able, 
willing, qualified and available, and 
that the employment of aliens in such 
occupations will generally adversely 
affect the wages and working condi-
tions of the United States workers 
similarly employed. 

Secretary means the Secretary of 
Labor, the chief official of the U.S. De-
partment of Labor, or the Secretary’s 
designee. 

Secretary of State means the chief offi-
cial of the U.S. Department of State or 
the Secretary of State’s designee. 

United States, when used in a geo-
graphic sense, means the fifty States, 
the District of Columbia, Puerto Rico, 
the U.S. Virgin Islands, and Guam. 

United States Employment Service 
(USES) means the agency of the U.S. 
Department of Labor, established 
under the Wagner-Peyser Act (29 U.S.C. 
49 et seq.), which is charged with ad-
ministering the national system of 
public employment offices (the Em-
ployment Service (ES) System) and 
with carrying out the functions of the 
Secretary under section 212(a)(14) of 
the Immigration and Nationality Act 
(8 U.S.C. 1182(a)(14)). 

United States worker means any work-
er who is a U.S. citizen; is a U.S. na-
tional; is lawfully admitted for perma-
nent residence; is granted the status of 
an alien lawfully admitted for perma-
nent residence under 8 U.S.C. 1160(a), 
1161(a), or 1255a(a)(1); is admitted as a 
refugee under 8 U.S.C. 1157; or is grant-
ed asylum under 8 U.S.C. 1158. 

[45 FR 83933, Dec. 19, 1980, as amended at 52 
FR 11219, Apr. 8, 1987; 52 FR 20596, June 2, 
1987; 56 FR 54930, Oct. 23, 1991. Redesignated 
and amended at 56 FR 54930, Oct. 23, 1991; 63 
FR 13767, Mar. 20, 1998; 65 FR 80238, Dec. 20, 
2000] 

Subpart B—Occupational Labor 
Certification Determinations 

§ 656.10 Schedule A. 

The Director, United States Employ-
ment Service (Director), has deter-
mined that there are not sufficient 
United States workers who are able, 
willing, qualified, and available for the 
occupations listed below on Schedule A 
and that the wages and working condi-
tions of United States workers simi-
larly employed will not be adversely 
affected by the employment of aliens 
in Schedule A occupations. An alien 
seeking a labor certification for an oc-
cupation listed on Schedule A may 
apply for that labor certification pur-
suant to § 656.22. 

SCHEDULE A 

(a) Group I: 
(1) Persons who will be employed as phys-

ical therapists, and who possess all the quali-
fications necessary to take the physical 
therapist licensing examination in the State 
in which they propose to practice physical 
therapy. 

(2) Aliens who will be employed as profes-
sional nurses; and (i) who have passed the 
Commission on Graduates of Foreign Nurs-
ing Schools (CGFNS) Examination; or (ii) 
who hold a full and unrestricted license to 
practice professional nursing in the State of 
intended employment. 

(3) Definitions of Group I occupations: 
(i) ‘‘Physical therapist’’ means a person who 

applies the art and science of physical ther-
apy to the treatment of patients with dis-
abilities, disorders and injuries to relieve 
pain, develop or restore function, and main-
tain performance, using physical means, 
such as exercise, massage, heat, water, light, 
and electricity, as prescribed by a physician 
(or surgeon). 

(ii) ‘‘Professional nurse’’ is defined in 
§ 656.50. 

(b) Group II: 
Aliens (except for aliens in the performing 

arts) of exceptional ability in the sciences or 
arts including college and university teach-
ers of exceptional ability who have been 
practicing their science or art during the 
year prior to application and who intend to 
practice the same science or art in the 
United States. For purposes of this group, 
the term ‘‘science or art’’ means any field of 
knowledge and/or skill with respect to which 
colleges and universities commonly offer 
specialized courses leading to a degree in the 
knowledge and/or skill. An alien, however, 
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need not have studied at a college or univer-
sity in order to qualify for the Group II occu-
pation. 

[45 FR 83933, Dec. 19, 1980, as amended at 52 
FR 20596, June 2, 1987; 56 FR 54927, Oct. 23, 
1991] 

§ 656.11 Schedule B. 
(a) The Director has determined that 

there generally are sufficient United 
States workers who are able, willing, 
qualified and available for the occupa-
tions listed below on Schedule B and 
that the wages and working conditions 
of United States workers similarly em-
ployed will generally be adversely af-
fected by the employment in the 
United States of aliens in Schedule B 
occupations. An employer seeking a 
labor certification for an occupation 
listed on Schedule B may petition for a 
waiver pursuant to § 656.23. 

Schedule B 

(1) Assemblers 
(2) Attendants, Parking Lot 
(3) Attendants (Service Workers such 

as Personal Service Attendants, 
Amusement and Recreation Service At-
tendants) 

(4) Automobile Service Station At-
tendants 

(5) Bartenders 
(6) Bookkeepers II 
(7) Caretakers 
(8) Cashiers 
(9) Charworkers and Cleaners 
(10) Chauffeurs and Taxicab Drivers 
(11) Cleaners, Hotel and Motel 
(12) Clerks, General 
(13) Clerks, Hotel 
(14) Clerks and Checkers, Grocery 

Stores 
(15) Clerk Typists 
(16) Cooks, Short Order 
(17) Counter and Fountain Workers 
(18) Dining Room Attendants 
(19) Electric Truck Operators 
(20) Elevator Operators 
(21) Floorworkers 
(22) Groundskeepers 
(23) Guards 
(24) Helpers, any industry 
(25) Hotel Cleaners 
(26) Household Domestic Service 

Workers 
(27) Housekeepers 
(28) Janitors 
(29) Key Punch Operators 

(30) Kitchen Workers 
(31) Laborers, Common 
(32) Laborers, Farm 
(33) Laborers, Mine 
(34) Loopers and Toppers 
(35) Material Handlers 
(36) Nurses’ Aides and Orderlies 
(37) Packers, Markers, Bottlers and 

Related 
(38) Porters 
(39) Receptionists 
(40) Sailors and Deck Hands 
(41) Sales Clerks, General 
(42) Sewing Machine Operators and 

Handstitchers 
(43) Stock Room and Warehouse 

Workers 
(44) Streetcar and Bus Conductors 
(45) Telephone Operators 
(46) Truck Drivers and Tractor Driv-

ers 
(47) Typists, Lesser Skilled 
(48) Ushers, Recreation and Amuse-

ment 
(49) Yard Workers 
(b) Descriptions of Schedule B occupa-

tions—(1) Assemblers perform one or 
more repetitive tasks to assemble com-
ponents and subassemblies using hand 
or power tools to mass produce a vari-
ety of components, products or equip-
ment. They perform such activities as 
riveting, drilling, filing, bolting, sol-
dering, spot welding, cementing, glu-
ing, cutting and fitting. They may use 
clamps or other work aids to hold parts 
during assembly, inspect or test com-
ponents, or tend previously set-up or 
automatic machines. 

(2) Attendants, Parking Lot park auto-
mobiles for customers in parking lots 
or garages and may collect fees based 
on time span of parking. 

(3) Attendants (Service Workers such as 
Personal Service Attendants, Amusement 
and Recreation Service Attendants) per-
form a variety of routine tasks attend-
ing to the personal needs of customers 
at such places as amusement parks, 
bath houses, clothing check-rooms, and 
dressing rooms, including such tasks as 
taking and issuing tickets, checking 
and issuing clothing and supplies, 
cleaning premises and equipment, an-
swering inquiries, checking lists, and 
maintaining simple records. 

(4) Automobile Service Station Attend-
ants service automotive vehicles with 
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fuel, lubricants, and automotive acces-
sories at drive-in service facilities; 
may also compute charges and collect 
fees from customers. 

(5) Bartenders prepare, mix, and dis-
pense alcoholic beverages for consump-
tion by bar customers, and compute 
and collect charges for drinks. 

(6) Bookkeepers II keep records of one 
facet of an establishment’s financial 
transactions by maintaining one set of 
books; specialize in such areas as ac-
counts-payable, accounts-receivable, or 
interest accrued rather than a com-
plete set of records. 

(7) Caretakers perform a combination 
of duties to keep a private home clean 
and in good condition such as cleaning 
and dusting furniture and furnishings, 
hallways and lavatories; beating, 
vacuuming, and scrubbing rugs; wash-
ing windows, waxing and polishing 
floors; removing and hanging draperies; 
cleaning and oiling furnances and other 
equipment; repairing mechanical and 
electrical appliances; and painting. 

(8) Cashiers receive payments made 
by customers for goods or services, 
make change, give receipts, operate 
cash registers, balance cash accounts, 
prepare bank deposits and perform 
other related duties. 

(9) Charworkers and Cleaners keep the 
premises of commercial establish-
ments, office buildings, or apartment 
hosues in clean and orderly condition 
by performing, according to a set rou-
tine, such tasks as mopping and sweep-
ing floors, dusting and polishing fur-
niture and fixtures, and vacuuming 
rugs. 

(10) Chauffeurs and Taxicab Drivers 
drive automobiles to convey passengers 
according to the passengers’ instruc-
tions. 

(11) Cleaners, Hotel and Motel clean 
hotel rooms and halls, sweep and mop 
floors, dust furniture, empty waste-
baskets, and make beds. 

(12) Clerks, General perform a variety 
of routine clerical tasks not requiring 
knowledge of systems or procedures 
such as copying and posting data, 
proofreading records or forms, count-
ing, weighing, or measuring material, 
routing correspondence, answering 
telephones, conveying messages, and 
running errands. 

(13) Clerks, Hotel perform a variety of 
routine tasks to serve hotel guests 
such as registering guests, dispensing 
keys, distributing mail, collecting pay-
ments, and adjusting complaints. 

(14) Clerks and Checkers, Grocery Stores 
itemize, total, and receive payments 
for purchases in grocery stores, usually 
using cash registers; often assist cus-
tomers in locating items, stock 
shelves, and keep stock-control and 
sales-transaction records. 

(15) Clerk Typists perform general 
clerical work which, for the majority 
of duties, requires the use of type-
writers: perform such activities as typ-
ing reports, bills, application forms, 
shipping tickets, and other matters 
from clerical records, filing records and 
reports, posting information to 
records, sorting and distributing mail, 
answering phones and similar duties. 

(16) Cooks—Short Order prepare and 
cook to order all kinds of short-prepa-
ration-time foods; may perform such 
activities as carving meats, filling or-
ders from a steamtable, preparing 
sandwiches, salads and beverages, and 
serving meals over a counter. 

(17) Counter and Fountain Workers 
serve food to patrons at lunchroom 
counters, cafeterias, soda fountains, or 
similar public eating places; take or-
ders from customers and frequently 
prepare simple items, such as desert 
dishes; itemize and total checks; re-
ceive payment and make change; clean 
work areas and equipment. 

(18) Dining Room Attendants facilitate 
food service in eating places by per-
forming such tasks as removing dirty 
dishes, replenishing linen and silver 
supplies, serving water and butter to 
patrons, and cleaning and polishing 
equipment. 

(19) Electric Truck Operators drive 
gasoline- or electric-powered industrial 
trucks or tractors equipped with fork-
lift, elevating platform, or trailer hitch 
to move and stack equipment and ma-
terials in a warehouse, storage yard, or 
factory. 

(20) Elevator Operators operate ele-
vators to transport passengers and 
freight between building floors. 

(21) Floorworkers perform a variety of 
routine tasks in support of other work-
ers in and around such work sites as 
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factory floors and service areas, fre-
quently at the beck and call of others; 
perform such tasks as cleaning floors, 
materials and equipment, distributing 
materials and tools to workers, run-
ning errands, delivering messages, 
emptying containers, and removing 
materials from work areas to storage 
or shipping areas. 

(22) Groundskeepers maintain grounds 
of industrial, commercial, or public 
property in good condition by per-
forming such tasks as cutting lawns, 
trimming hedges, pruning trees, repair-
ing fences, planting flowers, and shov-
eling snow. 

(23) Guards guard and patrol premises 
of industrial or business establish-
ments or similar types of property to 
prevent theft and other crimes and pre-
vent possible injury to others. 

(24) Helpers (any industry) perform a 
variety of duties to assist other work-
ers who are usually of a higher level of 
competency of expertness by furnishing 
such workers with materials, tools, and 
supplies, cleaning work areas, ma-
chines and equipment, feeding or 
offbearing machines, and/or holding 
materials or tools. 

(25) Hotel Cleaners perform routine 
tasks to keep hotel premises neat and 
clean such as cleaning rugs, washing 
walls, ceilings and windows, moving 
furniture, mopping and waxing floors, 
and polishing metalwork. 

(26) Household Domestic Service Work-
ers perform a variety of tasks in pri-
vate households, such as cleaning, 
dusting, washing, ironing, making 
beds, maintaining clothes, marketing, 
cooking, serving food, and caring for 
children or disabled persons. This defi-
nition, however, applies only to work-
ers who have had less than one year of 
documented full-time paid experience 
in the tasks to be performed, working 
on a live-in or live-out basis in private 
households or in public or private insti-
tutions or establishments where the 
worker has performed tasks equivalent 
to tasks normally associated with the 
maintenance of a private household. 
This definition does not include house-
hold workers who primarily provide 
health or instructional services. 

(27) Housekeepers supervise workers 
engaged in maintaining interiors of 
commercial residential buildings in a 

clean and orderly fashion, assign duties 
to cleaners (hotel and motel), 
charworkers, and hotel cleaners, in-
spect finished work, and maintain sup-
plies of equipment and materials. 

(28) Janitors keep hotels, office build-
ings, apartment houses, or similar 
buildings in clean and orderly condi-
tion, and tend furnaces and boilers to 
provide heat and hot water; perform 
such tasks as sweeping and mopping 
floors, emptying trash containers, and 
doing minor painting and plumbing re-
pairs; often maintain their residence at 
their places of work. 

(29) Keypunch Operators, using ma-
chines similar in action to typewriters, 
punch holes in cards in such a position 
that each hole can be identified as rep-
resenting a specific item of informa-
tion. These punched cards may be used 
with electronic computers or tab-
ulating machines. 

(30) Kitchen Workers perform routine 
tasks in the kitchens of restaurants. 
Their primary responsibility is to 
maintain work areas and equipment in 
a clean and orderly fashion by per-
forming such tasks as mopping floors, 
removing trash, washing pots and pans, 
transferring supplies and equipment, 
and washing and peeling vegetables. 

(31) Laborers, Common perform rou-
tine tasks, upon instructions and ac-
cording to set routine, in an industrial, 
construction or manufacturing envi-
ronment such as loading and moving 
equipment and supplies, cleaning work 
areas, and distributing tools. 

(32) Laborers, Farm plant, cultivate, 
and harvest farm products, following 
the instructions of supervisors, often 
working as members of a team. Their 
typical tasks are watering and feeding 
livestock, picking fruit and vegetables, 
and cleaning storage areas and equip-
ment. 

(33) Laborers, Mine perform routine 
tasks in underground or surface mines, 
pits, or quarries, or at tipples, mills, or 
preparation plants such as cleaning 
work areas, shoveling coal onto con-
veyors, pushing mine cars from work-
ing faces to haulage roads, and loading 
or sorting material onto wheelbarrows. 

(34) Loopers and Toppers (i) tend ma-
chines that shear nap, loose threads, 
and knots from cloth surfaces to give 
uniform finish and texture, (ii) operate 
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looping machines to close openings in 
the toes of seamless hose or join knit-
ted garment parts, (iii) loop stitches or 
ribbed garment parts on the points of 
transfer bars to facilitate the transfer 
of garment parts to the needles of knit-
ting machines. 

(35) Material Handlers load, unload, 
and convey materials within or near 
plants, yards, or worksites under spe-
cific instructions. 

(36) Nurses’ Aides and Orderlies assist 
in the care of hospital patients by per-
forming such activities as bathing, 
dressing and undressing patients and 
giving alcohol rubs, serving and col-
lecting food trays, cleaning and shav-
ing hair from the skin areas of opera-
tive cases, lifting patients onto and 
from beds, transporting patients to 
treatment units, changing bed linens, 
running errands, and directing visitors. 

(37) Packers, Markers, Bottlers, and Re-
lated pack products into containers, 
such as cartons or crates, mark identi-
fying information on articles, insure 
that filled bottles are properly sealed 
and marked, often working in teams on 
or at end of assembly lines. 

(38) Porters (i) carry baggage by hand 
or handtruck for airline, railroad or 
bus passengers, and perform related 
personal services in and around public 
transportation environments. 

(ii) Keep building premises, working 
areas in production departments of in-
dustrial organizations, or similar sites 
in clean and orderly condition. 

(39) Receptionists receive clients or 
customers coming into establishments, 
ascertain their wants, and direct them 
accordingly; perform such activities as 
arranging appointments, directing call-
ers to their destinations, recording 
names, times, nature of business and 
persons seen and answering phones. 

(40) Sailors and Deck Hands stand 
deck watches and perform a variety of 
tasks to preserve painted surfaces of 
ships and to maintain lines, running 
gear, and cargo handling gear in safe 
operating condition; perform such 
tasks as mopping decks, chipping rust, 
painting chipped areas, and splicing 
rope. 

(41) Sales Clerks, General receive pay-
ment for merchandise in retail estab-
lishments, wrap or bag merchandise, 
and keep shelves stocked. 

(42) Sewing Machine Operators and 
Hand-Stitchers (i) operate single- or 
multiple-needle sewing machines to 
join parts in the manufacture of such 
products as awnings, carpets, and 
gloves; specialize in one type of sewing 
machine limited to joining operations. 

(ii) Join and reinforce parts of arti-
cles such as garments and curtains, 
sew button-holes and attach fasteners 
to such articles, or sew decorative 
trimmings on such articles, using nee-
dles and threads. 

(43) Stock Room and Warehouse Work-
ers receive, store, ship, and distribute 
materials, tools, equipment, and prod-
ucts within establishments as directed 
by others. 

(44) Streetcar and Bus Conductors col-
lect fares or tickets from passengers, 
issue transfers, open and close doors, 
announce stops, answer questions, and 
signal operators to start or stop. 

(45) Telephone Operators operate tele-
phone switchboards to relay incoming 
and internal calls to phones in an es-
tablishment, and make connections 
with external lines for outgoing calls; 
often take messages, supply informa-
tion and keep records of calls and 
charges; often are involved primarily 
in establishing, or aiding telephone 
users in establishing, local or long dis-
tance telephone connections. 

(46) Truck Drivers and Tractor Drivers 
(i) drive trucks to transport materials, 
merchandise, equipment or people to 
and from specified destinations, such 
as plants, railroad stations, and offices. 

(ii) Drive tractors to move materials, 
draw implements, pull out objects 
imbedded in the ground, or pull cables 
of winches to raise, lower, or load 
heavy materials or equipment. 

(47) Typists, Lesser Skilled type 
straight-copy material, such as letters, 
reports, stencils, and addresses, from 
drafts or corrected copies. They are not 
required to prepare materials involving 
the understanding of complicated tech-
nical terminology, the arrangement 
and setting of complex tabular detail 
or similar items. Their typing speed in 
English does not exceed 52 words per 
minute on a manual typewriter and/or 
60 words per minute on an electric 
typewriter and their error rate is 12 or 
more errors per 5 minute typing period 
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on representative business correspond-
ence. 

(48) ‘‘Ushers (Recreation and Amuse-
ment)’’ assist patrons at entertainment 
events to find seats, search for lost ar-
ticles, and locate facilities. 

(49) Yard Workers maintain the 
grounds of private residences in good 
order by performing such tasks as 
mowing and watering lawns, planting 
flowers and shrubs, and repairing and 
painting fences. They work on the in-
structions of private employers. 

(c) Requests for waivers from Schedule 
B. Any employer who desires a labor 
certification involving a Schedule B oc-
cupation may request such a waiver by 
submitting a written request along 
with the Application for Alien Employ-
ment Certification form at the appro-
priate local employment service office 
pursuant to § 656.23. 

(d) The Administrator may revise 
Schedule B from time to time on the 
Administrator’s own initiative, upon 
the request of a Regional Adminis-
trator, Employment and Training Ad-
ministration, or upon the written re-
quest of any other person which sets 
forth reasonable grounds therefor. 
Such requests should be mailed to the 
Administrator, United States Employ-
ment Service, room 8000, Patrick 
Henry Building, 601 D Street, NW., 
Washington, DC 20213. 

[45 FR 83933, Dec. 19, 1980, as amended at 56 
FR 54927, Oct. 23, 1991] 

Subpart C—Labor Certification 
Process 

§ 656.20 General filing instructions. 
(a) A request for a labor certification 

on behalf of any alien who is required 
by the Act to become a beneficiary of a 
labor certification in order to obtain 
permanent resident status in the 
United States may be filed as follows: 

(1) Except as provided in paragraphs 
(a)(2) through (4) of this section, an ap-
plication for a labor certification shall 
be filed pursuant to this section and 
§ 656.21. 

(2) An employer seeking a labor cer-
tification for an occupation designated 
for special handling shall apply for a 
labor certification pursuant to this sec-
tion and § 656.21a. 

(3) An alien seeking labor certifi-
cation for an occupation listed on 
Schedule A may apply for a labor cer-
tification pursuant to this section and 
§ 656.22. 

(4) An employer seeking a labor cer-
tification for an occupation listed on 
Schedule B shall apply for a waiver and 
a labor certification pursuant to this 
section and §§ 656.21 and 656.23. 

(b) (1) Aliens and employers may 
have agents represent them throughout 
the labor certification process. If an 
alien and/or an employer intends to be 
represented by an agent, the alien and/ 
or the employer shall sign the state-
ment set forth on the Application for 
Alien Employment Certification form: 
That the agent is representing the 
alien and/or employer and that the 
alien and/or employer takes full re-
sponsibility for the accuracy of any 
representations made by the agent. 

(2) Aliens and employers may have 
attorneys represent them. Each attor-
ney shall file a notice of appearance on 
Immigration and Naturalization Serv-
ice (INS) Form G–28, naming the attor-
ney’s client or clients. Whenever, under 
this part, any notice or other docu-
ment is required to be sent to an em-
ployer or alien, the document shall be 
sent to their attorney or attorneys who 
have filed notices of appearance on INS 
Form G–28, if they have such an attor-
ney or attorneys. 

(3) (i) It is contrary to the best inter-
ests of U.S. workers to have the alien 
and/or agents or attorneys for the alien 
participate in interviewing or consid-
ering U.S. workers for the job offered 
the alien. As the beneficiary of a labor 
certification application, the alien can-
not represent the best interests of U.S. 
workers in the job opportunity. The 
alien’s agent and/or attorney cannot 
represent the alien effectively and at 
the same time truly be seeking U.S. 
workers for the job opportunity. There-
fore, the alien and/or the alien’s agent 
and/or attorney may not interview or 
consider U.S. workers for the job of-
fered to the alien, unless the agent and/ 
or attorney is the employer’s rep-
resentative as described in paragraph 
(b)(3)(ii) of this section. 

(ii) The employer’s representative 
who interviews or considers U.S. work-
ers for the job offered to the alien shall 
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be the person who normally interviews 
or considers, on behalf of the employer, 
applicants for job opportunities such as 
that offered the alien, but which do not 
involve labor certifications. 

(4) No person under suspension or dis-
barment from practice before the 
United States Department of Justice’s 
Board of Immigration Appeals pursu-
ant to 8 CFR 292.3 shall be permitted to 
act as an agent, representative, or at-
torney for an employer and/or alien 
under this part. 

(c) Job offers filed on behalf of aliens 
on the Application for Alien Employment 
Certification form must clearly show 
that: 

(1) The employer has enough funds 
available to pay the wage or salary of-
fered the alien; 

(2) The wage offered equals or ex-
ceeds the prevailing wage determined 
pursuant to § 656.40, and the wage the 
employer will pay to the alien when 
the alien begins work will equal or ex-
ceed the prevailing wage which is ap-
plicable at the time the alien begins 
work; 

(3) The wage offered is not based on 
commissions, bonuses or other incen-
tives, unless the employer guarantees a 
wage paid on a weekly, bi-weekly, or 
monthly basis; 

(4) The employer will be able to place 
the alien on the payroll on or before 
the date of the alien’s proposed en-
trance into the United States; 

(5) The job opportunity does not in-
volve unlawful discrimination by race, 
creed, color, national origin, age, sex, 
religion, handicap, or citizenship; 

(6) The employer’s job opportunity is 
not: 

(i) Vacant because the former occu-
pant is on strike or is being locked out 
in the course of a labor dispute involv-
ing a work stoppage; or 

(ii) At issue in a labor dispute involv-
ing a work stoppage; 

(7) The employer’s job opportunity’s 
terms, conditions and occupational en-
vironment are not contrary to Federal, 
State or local law; and 

(8) The job opportunity has been and 
is clearly open to any qualified U.S. 
worker. 

(9) The conditions of employment 
listed in paragraphs (c) (1) through (8) 
of this section shall be sworn (or af-

firmed) to, under penalty of perjury 
pursuant to 28 U.S.C. 1746, on the Appli-
cation for Alien Employment Certification 
form. 

(d) If the application involves labor 
certification as a physician (or sur-
geon) (except a physician (or surgeon) 
of international renown), the labor cer-
tification application shall include the 
following documentation: 

(1) (i) Documentation which shows 
clearly that the alien has passed parts 
I and II of the National Board of Med-
ical Examiners Examination (NBMEE), 
or the Foreign Medical Graduate Ex-
amination in the Medical Sciences 
(FMGEMS) offered by the Educational 
Commission for Foreign Medical Grad-
uates (ECFMG); or 

(ii) Documentation which shows 
clearly that: 

(A) The alien was on January 9, 1978, 
a doctor of medicine fully and perma-
nently licensed to practice medicine in 
a State within the United States; 

(B) The alien was on January 9, 1978, 
practicing medicine in a State within 
the United States; or 

(iii) The alien is a graduate of a 
school of medicine accredited by a 
body or bodies approved for the purpose 
by the Secretary of Education or that 
Secretary’s designee (regardless of 
whether such school of medicine is in 
the United States). 

(e) Whenever any document is sub-
mitted to a State or Federal agency 
pursuant to this part, the document ei-
ther shall be in the English language or 
shall be accompanied by a written 
translation into the English language, 
certified by the translator as to the ac-
curacy of the translation and his/her 
competency to translate. 

(f) The forms required under this part 
for applications for labor certification 
are available at U.S. Consular offices 
abroad, at INS offices in the United 
States, and at local offices of the 
State; job service agencies. The forms 
will contain instructions on how to 
comply with the documentation re-
quirements for applying for a labor cer-
tification under this part. 

(g)(1) In applications filed under 
§§ 656.21 (Basic Process), 656.21a (Special 
Handling) and 656.22 (Schedule A), the 
employer shall document that notice of 
the filing of the Application for Alien 
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Employment Certification was pro-
vided: 

(i) To the bargaining representa-
tive(s) (if any) of the employer’s em-
ployees in the occupational classifica-
tion for which certification of the job 
opportunity is sought in the employ-
er’s location(s) in the area of intended 
employment. 

(ii) If there is no such bargaining rep-
resentative, by posted notice to the 
employer’s employees at the facility or 
location of the employment. The no-
tice shall be posted for at least 10 con-
secutive days. The notice shall be 
clearly visible and unobstructed while 
posted and shall be posted in con-
spicuous places, where the employer’s 
U.S. workers can readily read the post-
ed notice on their way to or from their 
place of employment. Appropriate loca-
tions for posting notices of the job op-
portunity include, but are not limited 
to, locations in the immediate vicinity 
of the wage and hour notices required 
by 20 CFR 516.4 or occupational safety 
and health notices required by 20 CFR 
1903.2(a). 

(2) In the case of a private household, 
notice is required under this paragraph 
(g) only if the household employs one 
or more U.S. workers at the time the 
application for labor certification is 
filed with a local Employment Service 
office. 

(3) Any notice of the filing of an Ap-
plication for Alien Employment Cer-
tification shall: 

(i) state that applicants should re-
port to the employer, not to the local 
Employment Service office; 

(ii) State that the notice is being pro-
vided as a result of the filing of an ap-
plication for permanent alien labor 
certification for the relevant job oppor-
tunity; and 

(iii) State that any person may pro-
vide documentary evidence bearing on 
the application to the local Employ-
ment Service Office and/or the regional 
Certifying Officer of the Department of 
Labor. 

(4) If an application is filed under 
§ 656.21 and does not involve a request 
for reduction in recruitment, the no-
tice shall be provided in conjunction 
with the recruitment required under 
§ 656.21(f) of this part, shall contain the 
information required for advertise-

ments by §§ 656.21 (g)(3) through (g)(8), 
and shall contain the information re-
quired by paragraph (g)(3) of this sec-
tion. 

(5) If an application is filed under the 
reduction in recruitment provisions at 
§ 656.21(i) of this part, the notice does 
not have to be posted in conjunction 
with the recruitment required under 
§ 656.21(f) of this part, but shall include 
the information required for advertise-
ments by §§ 656.21 (g)(3) through (g)(8), 
and the requirements of paragraph 
(g)(3) of this section; 

(6) If an application is filed on behalf 
of a college and university teacher pur-
suant to § 656.21a(a)(1)(iii) of this part, 
the notice shall include the informa-
tion required for advertisements by 
§ 656.21a(a)(1)(iii)(B), and the require-
ments of paragraph (g)(3) of this sec-
tion. 

(7) If an application is filed on behalf 
of an alien represented to be of excep-
tional ability in the performing arts, 
the notice required by this paragraph 
(g) shall include the information re-
quired for advertisements by 
§§ 656.21a(a)(iv)(B) (1) through (7) of this 
part, and the requirements of para-
graph (g)(3) of this section. 

(8) If an application is filed under the 
Schedule A procedures at § 656.22 of this 
part, the notice shall contain a descrip-
tion of the job and rate of pay, and the 
requirements of paragraphs (g)(3) (ii) 
and (iii) of this section. 

(h)(1)(i) Any person may submit to 
the local Employment Service office or 
to the Certifying Officer documentary 
evidence bearing on an application for 
permanent alien labor certification 
filed under the basic labor certification 
process at § 656.21 of this part or under 
the special handling procedures at 
§ 656.21a of this part. 

(ii) Documentary evidence submitted 
pursuant to paragraph (h)(1)(i) of this 
section may include information on 
available workers, information on 
wages and working conditions, and in-
formation on the employer’s failure to 
meet terms and conditions with respect 
to the employment of alien workers 
and co-workers. The Certifying Officer 
shall consider this information in mak-
ing his or her determination. 

(2)(ii) Any person may submit to the 
appropriate INS office documentary 
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evidence of fraud or willful misrepre-
sentation in a Schedule A application 
filed under § 656.22 of this part or a 
sheepherder application filed under 
§ 656.21a(b) of this part. 

(B) Documentary evidence submitted 
pursuant to paragraph (h)(2)(i) of this 
section shall be limited to information 
relating to possible fraud or willful 
misrepresentation. The INS may con-
sider this information pursuant to 
§ 656.31 of this part. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

[45 FR 83933, Dec. 19, 1980, as amended at 49 
FR 18295, Apr. 30, 1984; 56 FR 54927, Oct. 23, 
1991] 

§ 656.21 Basic labor certification proc-
ess. 

(a) Except as otherwise provided by 
§§ 656.21a and 656.22, an employer who 
desires to apply for a labor certifi-
cation on behalf of an alien shall file, 
signed by hand and in duplicate, a De-
partment of Labor Application for Alien 
Employment Certification form and any 
attachments required by this part with 
the local Employment Service office 
serving the area where the alien pro-
poses to be employed. The employer 
shall set forth on the Application for 
Alien Employment Certification form, as 
appropriate, or in attachments: 

(1) A statement of the qualifications 
of the alien, signed by the alien; 

(2) A description of the job offer for 
the alien employment, including the 
items required by paragraph (b) of this 
section; and 

(3) If the application involves a job 
offer as a live-in household domestic 
service worker: 

(i) A statement describing the house-
hold living accommodations; 

(ii) Two copies of the employment 
contract, each signed and dated by 
both the employer and the alien (not 
by their agents). The contract shall 
clearly state: 

(A) The wages to be paid on an hour-
ly and weekly basis; 

(B) Total hours of employment per 
week, and exact hours of daily employ-
ment; 

(C) That the alien is free to leave the 
employer’s premises during all non- 
work hours except that the alien may 
work overtime if paid for the overtime 

at no less than the legally required 
hourly rate; 

(D) That the alien will reside on the 
employer’s premises; 

(E) Complete details of the duties to 
be performed by the alien; 

(F) The total amount of any money 
to be advanced by the employer with 
details of specific items, and the terms 
of repayment by the alien of any such 
advance by the employer; 

(G) That in no event shall the alien 
be required to give more than two 
weeks’ notice of intent to leave the em-
ployment contracted for and that the 
employer must give the alien at least 
two weeks’ notice before terminating 
employment; 

(H) That a duplicate contract has 
been furnished to the alien; 

(I) That a private room and board 
will be provided at no cost to the work-
er; and 

(J) Any other agreement or condi-
tions not specified on the Application 
for Alien Employment Certification form; 
and 

(iii) (A) Documentation of the alien’s 
paid experience in the form of state-
ments from past or present employers 
setting forth the dates (month and 
year) employment started and ended, 
hours of work per day, number of days 
worked per week, place where the alien 
worked, detailed statement of duties 
performed on the job, equipment and 
appliances used, and the amount of 
wages paid per week or month. The 
total paid experience must be equal to 
one full year’s employment on a full- 
time basis. For example, two year’s ex-
perience working half-days is the 
equivalent of one year’s full time expe-
rience. Time spent in a household do-
mestic service training course cannot 
be included in the required one year of 
paid experience. 

(B) Each statement must contain the 
name and address of the person who 
signed it and show the date on which 
the statement was signed. A statement 
not in the English language shall be ac-
companied by a written translation 
into the English language certified by 
the translator as to the accuracy of the 
translation, and as to the translator’s 
competency to translate. 
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(b) Except for labor certification ap-
plications involving occupations des-
ignated for special handling (see 
§ 656.21a) and Schedule A occupations 
(see §§ 656.10 and 656.22), the employer 
shall submit, as a part of every labor 
certification application, on the Appli-
cation for Alien Employment Certification 
form or in attachments, as appropriate, 
the following clear documentation: 

(1) If the employer has attempted to 
recruit U.S. workers prior to filing the 
application for certification, the em-
ployer shall document the employer’s 
reasonable good faith efforts to recruit 
U.S. workers without success through 
the Employment Service System and/ 
or through other labor referral and re-
cruitment sources normal to the occu-
pation: 

(i) this documentation shall include 
documentation of the employer’s re-
cruitment efforts for the job oppor-
tunity which shall: 

(A) List the sources the employer 
may have used for recruitment, includ-
ing, but not limited to, advertising; 
public and/or private employment 
agencies; colleges or universities; voca-
tional, trade, or technical schools; 
labor unions; and/or development or 
promotion from within the employer’s 
organization; 

(B) Identify each recruitment source 
by name; 

(C) Give the number of U.S. workers 
responding to the employer’s recruit-
ment; 

(D) Give the number of interviews 
conducted with U.S. workers; 

(E) Specify the lawful job-related 
reasons for not hiring each U.S. worker 
interviewed; and 

(F) Specify the wages and working 
conditions offered to the U.S. workers; 
and 

(ii) If the employer advertised the job 
opportunity prior to filing the applica-
tion for certification, the employer 
shall include also a copy of at least one 
such advertisement. 

(2) The employer shall document that 
the job opportunity has been and is 
being described without unduly restric-
tive job requirements: 

(i) The job opportunity’s require-
ments, unless adequately documented 
as arising from business necessity: 

(A) Shall be those normally required 
for the job in the United States; 

(B) Shall be those defined for the job 
in the Dictionary of Occupational Titles 
(D.O.T.) including those for subclasses 
of jobs; 

(C) Shall not include requirements 
for a language other than English. 

(ii) If the job opportunity involves a 
combination of duties, for example en-
gineer-pilot, the employer must docu-
ment that it has normally employed 
persons for that combination of duties 
and/or workers customarily perform 
the combination of duties in the area 
of intended employment, and or the 
combination job opportunity is based 
on a business necessity. 

(iii) If the job opportunity involves a 
requirement that the worker live on 
the employer’s premises, the employer 
shall document adequately that the re-
quirement is a business necessity. 

(iv) If the job opportunity has been or 
is being described with an employer 
preference, the employer preference 
shall be deemed to be a job require-
ment for purposes of this paragraph 
(b)(2). 

(3) The employer shall document that 
its other efforts to locate and employ 
U.S. workers for the job opportunity, 
such as recruitment efforts by means 
of private employment agencies, labor 
unions, advertisements placed with 
radio or TV stations, recruitment at 
trade schools, colleges, and universities 
or attempts to fill the job opportunity 
by development or promotion from 
among its present employees, have 
been and continue to be unsuccessful. 
Such efforts may be required after the 
filing of an application if appropriate 
to the occupation. 

(4) If unions are customarily used as 
a recruitment source in the area or in-
dustry, the employer shall document 
that they were unable to refer U.S. 
workers. 

(5) The employer shall document that 
its requirements for the job oppor-
tunity, as described, represent the em-
ployer’s actual minimum requirements 
for the job opportunity, and the em-
ployer has not hired workers with less 
training or experience for jobs similar 
to that involved in the job opportunity 
or that it is not feasible to hire work-
ers with less training or experience 
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than that required by the employer’s 
job offer. 

(6) If U.S. workers have applied for 
the job opportunity, the employer shall 
document that they were rejected sole-
ly for lawful job-related reasons. 

(c) The local office shall determine if 
the application is for a labor certifi-
cation involving Schedule A. If the ap-
plication is for a Schedule A labor cer-
tification, the local office shall advise 
the employer that the forms must be 
filed with an INS or Consular Office 
pursuant to § 656.22, and shall explain 
that the Administrator has determined 
that U.S. workers in the occupation 
are unavailable throughout the United 
States (unless a geographic limitation 
is applicable) and that the employment 
of the alien in the occupation will not 
adversely affect U.S. workers similarly 
employed. 

(d) The local office shall date stamp 
the application (see § 656.30 for the sig-
nificance of this date), and shall make 
sure that the Application for Alien Em-
ployment Certification form is complete. 
If it is not complete the local office 
shall return it to the employer and 
shall advise the employer to refile it 
when it is completed. 

(e) The local office shall calculate, to 
the extent of its expertise using wage 
information available to it, the pre-
vailing wage for the job opportunity 
pursuant to § 656.40 and shall put its 
finding into writing. If the local office 
finds that the rate of wages offered is 
below the prevailing wage, it shall ad-
vise the employer in writing to in-
crease the amount offered. If the em-
ployer refuses to do so, the local office 
shall advise the employer that the re-
fusal is a ground for denial of the appli-
cation by the Certifying Officer; and 
that if the denial becomes final, the ap-
plication will have to be refiled at the 
local office as a new application. 

(f) The local office, using the infor-
mation on job offer portion of the Ap-
plication for Alien Employment Certifi-
cation form, shall prepare and process 
an Employment Service job order: 

(1) If the job offer is acceptable, the 
local office, in cooperation with the 
employer, then shall attempt to recruit 
United States workers for the job op-
portunity for a period of thirty days, 
by placing the job order into the reg-

ular Employment Service recruitment 
system. 

(2) If the employer’s job offer is dis-
criminatory or otherwise unacceptable 
as a job order under the Employment 
Service (ES) Regulations (parts 651–658 
of this chapter), the local office, as ap-
propriate, either shall contact the em-
ployer to try to remedy the defect or 
shall return the Application for Alien 
Employment Certification form to the 
employer with instructions on how to 
remedy the defect. If the employer re-
fuses to remedy the defect, the local of-
fice shall advise the employer that it is 
unable to recruit U.S. workers for the 
job opportunity and that the applica-
tion will be transmitted to the Certi-
fying Officer for determination. 

(g) In conjunction with the recruit-
ment efforts under paragraph (f) of this 
section, the employer shall place an ad-
vertisement for the job opportunity in 
a newspaper of general circulation or 
in a professional, trade, or ethnic pub-
lication, whichever is appropriate to 
the occupation and most likely to 
bring responses from able, willing, 
qualified, and available U.S. workers. 
The employer may request the local of-
fice’s assistance in drafting the text. 
The advertisement shall: 

(1) Direct applicants to report or send 
resumes, as appropriate for the occupa-
tion to the local office for referral to 
the employer; 

(2) Include a local office identifica-
tion number and the complete address 
or telephone number of the local office, 
but shall not identify the employer; 

(3) Describe the job opportunity with 
particularity; 

(4) State the rate of pay, which shall 
not be below the prevailing wage for 
the occupation, as calculated pursuant 
to § 656.40; 

(5) Offer prevailing working condi-
tions; 

(6) State the employer’s minimum 
job requirements; 

(7) Offer training if the job oppor-
tunity is the type for which employers 
normally provide training; 

(8) Offer wages, terms, and conditions 
of employment which are no less favor-
able than those offered to the alien; 
and 

(9) If published in a newspaper of gen-
eral circulation, be published for at 
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least three consecutive days; or, if pub-
lished in a professional, trade, or eth-
nic publication, be published in the 
next published edition. 

(h) The employer shall supply the 
local office with required documenta-
tion or requested information in a 
timely manner. If documentation or re-
quested information is not received 
within 45 calendar days of the date of 
the request the local office shall return 
the Application for Alien Employment 
Certification form, and any supporting 
documents submitted by the employer 
and/or the alien, to the employer to be 
filed as a new application. 

(i) The Certifying Officer may reduce 
the employer’s recruitment efforts re-
quired by §§ 656.21(f) and/or 656.21(g) of 
this part if the employer satisfactorily 
documents that the employer has ade-
quately tested the labor market with 
no success at least at the prevailing 
wage and working conditions; but no 
such reduction may be granted for job 
offers involving occupations listed on 
Schedule B. 

(1) To request a reduction of recruit-
ment efforts pursuant to this para-
graph (i), the employer shall file a 
written request along with the Applica-
tion for Alien Employment Certification 
form at the appropriate local Job Serv-
ice office. The request shall contain: 

(i) Documentary evidence (which 
shall include, but is not limited to, a 
pre-application notice posted con-
sistent with § 656.20(g) of this part) that 
within the immediately preceding six 
months the employer has made good 
faith efforts to recruit U.S. workers for 
the job opportunity, at least at the pre-
vailing wage and working conditions, 
through sources normal to the occupa-
tion; and 

(ii) Any other information which the 
employer believes will support the con-
tention that further recruitment will 
be unsuccessful. 

(2) Upon receipt of a written request 
for a reduction in recruitment efforts 
pursuant to this paragraph (i), the 
local office shall date stamp the re-
quest and the application form and 
shall review and process the applica-
tion pursuant to this § 656.21, but with-
out regard to §§ 656.21(f), 656.21(g), and 
656.21(j)(1) of this part, advertisement, 
and job order; and the wait for results). 

(3) After reviewing and processing 
the application pursuant to paragraph 
(i)(2) of this section, the local office 
(and the State Employment Service of-
fice) shall process the application pur-
suant to paragraphs (j)(2) and (k) of 
this section. 

(4) The Certifying Officer shall re-
view the documentation submitted by 
the employer and the comments of the 
local office. The Certifying Officer 
shall notify the employer and the local 
(or State) Employment Service office 
of the Certifying Officer’s decision on 
the request to reduce partially or com-
pletely the recruitment efforts re-
quired of the employer. 

(5) Unless the Certifying Officer de-
cides to reduce completely the recruit-
ment efforts required of the employer, 
the Certifying Officer shall return the 
application to the local (or State) of-
fice so that the employer might recruit 
workers to the extent required in the 
Certifying Officer’s decision, and in the 
manner required by §§ 656.20(g), 
656.21(f), 656.21(g), and 656.21 (j) of this 
part (i.e., by post-application internal 
notice, employment service job order, 
and advertising; and a wait for results). 
If the Certifying Officer decides to re-
duce completely the recruitment ef-
forts required of the employer, the Cer-
tifying Officer then shall determine, 
pursuant to § 656.24 whether to grant or 
to deny the application. 

(6) Notwithstanding the provisions of 
paragraph (i)(1)(i) of this section, an 
employer may file a request with the 
SESA to have any application filed on 
or before August 3, 2001, processed as a 
reduction in recruitment request under 
this paragraph (i), provided that re-
cruitment efforts have not been com-
menced pursuant to paragraph 
656.21(f)(1) of this section. 

(j) (1) The employer shall provide to 
the local office a written report of the 
results of all the employer’s post-appli-
cation recruitment efforts during the 
30-day recruitment period; except that 
for job opportunities advertised in pro-
fessional and trade, or ethnic publica-
tions, the written report shall be pro-
vided no less than 30 calendar days from 
the date of the publication of the em-
ployer’s advertisement. The report of 
recruitment results shall: 
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(i) Identify each recruitment source 
by name; 

(ii) State the number of U.S. workers 
responding to the employer’s recruit-
ment; 

(iii) State the names, addresses, and 
provide resumes (if any) of the U.S. 
workers interviewed for the job oppor-
tunity and job title of the person who 
interviewed each worker; and 

(iv) Explain, with specificity, the 
lawful job-related reasons for not hir-
ing each U.S. worker interviewed. 

(2) If, after the required recruitment 
period, the recruitment is not success-
ful, the local office shall send the ap-
plication, its prevailing wage finding, 
copies of all documents in the par-
ticular application file, and any addi-
tional appropriate information (such as 
local labor market data), to the Em-
ployment Service agency’s State office 
or, if authorized, to the regional Certi-
fying Officer. 

(k) A Employment Service agency’s 
State office which receives an applica-
tion pursuant to paragraph (j)(2) of this 
section may add appropriate data or 
comments, and shall transmit the ap-
plication promptly to the appropriate 
Certifying Officer. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

[45 FR 83933, Dec. 19, 1980, as amended at 46 
FR 3830, Jan. 16, 1981; 49 FR 18295, Apr. 30, 
1984; 56 FR 54928, Oct. 23, 1991; 66 FR 40590, 
Aug. 3, 2001] 

§ 656.21a Applications for labor certifi-
cations for occupations designated 
for special handling. 

(a) An employer shall apply for a 
labor certification to employ an alien 
as a college or university teacher or an 
alien represented to be of exceptional 
ability in the performing arts by filing, 
in duplicate, an Application for Alien 
Employment Certification form, and any 
attachments required by this part, 
with the local Employment Service of-
fice serving the area where the alien 
proposes to be employed. 

(1) The employer shall set forth the 
following on the Application for Alien 
Employment Certification form, as appro-
priate, or in attachments: 

(i) A statement of the qualifications 
of the alien, signed by the alien. 

(ii) A full description of the job offer 
for the alien employment. 

(iii) If the application involves a job 
offer as a college or university teacher, 
the employer shall submit documenta-
tion to show clearly that the employer 
selected the alien for the job oppor-
tunity pursuant to a competitive re-
cruitment and selection process, 
through which the alien was found to 
be more qualified than any of the 
United States workers who applied for 
the job. For purposes of this paragraph 
(a)(1)(iii), evidence of the ‘‘competitive 
recruitment and selection process’’ 
shall include: 

(A) A statement, signed by an official 
who has actual hiring authority, from 
the employer outlining in detail the 
complete recruitment procedure under-
taken; and which shall set forth: 

(1) The total number of applicants for 
the job opportunity; 

(2) The specific lawful job-related 
reasons why the alien is more qualified 
than each U.S. worker who applied for 
the job; and 

(3) A final report of the faculty, stu-
dent, and/or administrative body mak-
ing the recommendation or selection of 
the alien, at the completion of the 
competitive recruitment and selection 
process; 

(B) A copy of at least one advertise-
ment for the job opportunity placed in 
a national professional journal, giving 
the name and the date(s) of publica-
tion; and which states the job title, du-
ties, and requirements; 

(C) Evidence of all other recruitment 
sources utilized; and 

(D) A written statement attesting to 
the degree of the alien’s educational or 
professional qualifications and aca-
demic achievements. 

(E) Applications for permanent alien 
labor certification for job opportuni-
ties as college and university teachers 
shall be filed within 18 months after a 
selection is made pursuant to a com-
petitive recruitment and selection 
process. 

(iv) If the application is for an alien 
represented to have exceptional ability 
in the performing arts, the employer 
shall document that the alien’s work 
experience during the past twelve 
months did require, and the alien’s in-
tended work in the United States will 
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require, exceptional ability; and shall 
submit: 

(A) Documentation to show this ex-
ceptional ability, such as: 

(1) Documents attesting to the cur-
rent widespread acclaim and inter-
national recognition accorded to the 
alien, and receipt of internationally 
recognized prizes or awards for excel-
lence; 

(2) Published material by or about 
the alien, such as critical reviews or 
articles in major newspapers, periodi-
cals, and/or trade journals (the title, 
date, and author of such material shall 
be indicated); 

(3) Documentary evidence of earnings 
commensurate with the claimed level 
of ability; 

(4) Playbills and starbillings; 
(5) Documents attesting to the out-

standing reputation of theaters, con-
cert halls, night clubs, and other estab-
lishments in which the alien has ap-
peared, or is scheduled to appear; and/ 
or 

(6) Documents attesting to the out-
standing reputation of repertory com-
panies, ballet troupes, orchestras, or 
other organizations in which or with 
which the alien has performed during 
the past year in a leading or starring 
capacity; and 

(B) A copy of at least one advertise-
ment placed in a national publication 
appropriate to the occupation (and a 
statement of the results of that re-
cruitment) which shall: 

(1) Identify the employer’s name, ad-
dress, and the location of the employ-
ment, if other than the employer’s lo-
cation; 

(2) Describe the job opportunity with 
particularity; 

(3) State the rate of pay, which shall 
not be below the prevailing wage for 
the occupation, as calculated pursuant 
to § 656.40; 

(4) Offer prevailing working condi-
tions; 

(5) State the employer’s minimum 
job requirements; 

(6) Offer training if the job oppor-
tunity is the type for which employers 
normally provide training; and 

(7) Offer wages, terms, and conditions 
of employment which are no less favor-
able than those offered to the alien; 
and 

(C) Documentation that unions, if 
customarily used as a recruitment 
source in the area or industry, were un-
able to refer equally qualified U.S. 
workers. 

(2) The local Employment Service of-
fice, upon receipt of an application for 
a college or university teacher or an 
alien represented to have exceptional 
ability in the performing arts, shall 
follow the application processing and 
prevailing wage determination proce-
dures set forth in §§ 656.21 (d) and (e), 
and shall transmit a file containing the 
application, the local office’s pre-
vailing wage findings, and any other 
information it determines is appro-
priate, to the State Employment Serv-
ice agency office, or if authorized by 
the State office, to the appropriate 
Certifying Officer. 

(3) If the local office transmits the 
file described in paragraph (a)(3) of this 
section to the State office, the State 
office shall follow the procedures set 
forth at § 656.21(k). 

(b) (1) An employer shall apply for a 
labor certification to employ an alien 
(who has been employed legally as a 
nonimmigrant sheepherder in the 
United States for at least 33 of the pre-
ceding 36 months) as a sheepherder by 
filing an Application for Alien Employ-
ment Certification form, and any attach-
ments required by this paragraph (b), 
directly with a Department of State 
Consular Officer or with a District Of-
fice of INS, not with a local or State 
office of a State Employment Service 
agency, and not with an office of DOL. 
The documentation for such an appli-
cation shall include: 

(i) A completed Application for Alien 
Employment Certification form, includ-
ing the Job Offer for Alien Employ-
ment, and the Statement of Qualifica-
tion of Alien; and 

(ii) A signed letter or letters from all 
U.S. employers who have employed the 
alien as a sheepherder during the im-
mediately preceding 36 months, attest-
ing that the alien has been employed in 
the United States lawfully and con-
tinuously as a sheepherder, for at least 
33 of the immediately preceding 36 
months. 

(2) An Immigration Officer, or a Con-
sular Officer, shall review the applica-
tion and the letters attesting to the 
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alien’s previous employment as a 
sheepherder in the United States, and 
shall determine whether or not the 
alien and the employer(s) have met the 
requirements of this paragraph (b). 

(i) The determination of the Immi-
gration or Consular Officer pursuant to 
this paragraph (b) shall be conclusive 
and final. The employer(s) and the 
alien, therefore, may not make use of 
the review procedures set forth at 
§§ 656.26 and 656.27. 

(ii) If the alien and the employer(s) 
have met the requirements of this 
paragraph (b), the Immigration or Con-
sular Officer shall indicate on the Ap-
plication for Alien Employment Certifi-
cation form the occupation, the immi-
gration or consular office which made 
the determination pursuant to this 
paragraph (b), and the date of the de-
termination (see § 656.30 of this part for 
the significance of this date). The Im-
migration or Consular Officer then 
shall forward promptly to the Director 
copies of the Application for Alien Em-
ployment Certification form, without the 
attachments. 

(c) If an application for a college or 
university teacher, an alien rep-
resented to be of exceptional ability in 
the performing arts, or a sheepherder 
does not meet the requirements for an 
occupation designated for special han-
dling under this section, the applica-
tion may be filed pursuant to § 656.21. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

[45 FR 83933, Dec. 19, 1980, as amended at 49 
FR 18295, Apr. 30, 1984; 56 FR 54928, Oct. 23, 
1991] 

§ 656.22 Applications for labor certifi-
cation for Schedule A occupations. 

(a) An employer shall apply for a 
labor certification for a Schedule A oc-
cupation by filing an Application for 
Alien Employment Certification in du-
plicate with the appropriate Immigra-
tion and Naturalization Service office, 
not with the Department of Labor or a 
State Employment Service office. 

(b) The Application for Alien Em-
ployment Certification form shall in-
clude: 

(1) Evidence of prearranged employ-
ment for the alien beneficiary by hav-
ing an employer complete and sign the 
job offer description portion of the ap-

plication form. There is, however, no 
need for the employer to provide the 
other documentation required under 
§ 656.21 of this part for non-Schedule A 
occupations. 

(2) Evidence that notice of filing the 
application for Alien Employment Cer-
tification was provided to the bar-
gaining representative or the employ-
er’s employees as prescribed in 
§ 656.20(g)(3) of this part. 

(c) An employer seeking labor certifi-
cation under Group I of Schedule A 
shall file, as part of its labor certifi-
cation application, documentary evi-
dence of the following: 

(1) An employer seeking Schedule A 
labor certification for an alien to be 
employed as a physical therapist 
(§ 656.10(a)(1) of this part) shall file as 
part of its labor certification applica-
tion a letter or statement signed by an 
authorized State physical therapy li-
censing official in the State of in-
tended employment, stating that the 
alien is qualified to take that State’s 
written licensing examination for 
physical therapists. Application for 
certification of permanent employment 
as a physical therapist may be made 
only pursuant to this § 656.22 and not 
pursuant to §§ 656.21, 656.21a, or 656.23 of 
this part. 

(2) An employer seeking a Schedule A 
labor certification as a professional 
nurse (§ 656.10(a)(2) of this part) shall 
file, as part of its labor certification 
application, documentation that the 
alien has passed the Commission on 
Graduates of Foreign Nursing Schools 
(CGFN) Examination; or that the alien 
holds a full and unrestricted (perma-
nent) license to practice nursing in the 
State of intended employment. Appli-
cation for certification of employment 
as a professional nurse may be made 
only pursuant to this § 656.22(c), and 
not pursuant to §§ 656.21, 656.21a, or 
656.23 of this part. 

(d) An employer seeking labor certifi-
cation on behalf of an alien under 
Group II of Schedule A shall file, as 
part of its labor certification applica-
tion, documentary evidence testifying 
to the widespread acclaim and inter-
national recognition accorded the alien 
by recognized experts in their field; and 
documentation showing that the 
alien’s work in that field during the 
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past year did, and the alien’s intended 
work in the United States will, require 
exceptional ability. In addition, the 
employer shall file, as part of the labor 
certification application, documenta-
tion concerning the alien from at least 
two of the following seven groups: 

(1) Documentation of the alien’s re-
ceipt of internationally recognized 
prizes or awards for excellence in the 
field for which certification is sought. 

(2) Documentation of the alien’s 
membership in international associa-
tions, in the field for which certifi-
cation is sought, which require out-
standing achievement of their mem-
bers, as judged by recognized inter-
national experts in their disciplines or 
fields. 

(3) Published material in professional 
publications about the alien, relating 
to the alien’s work in the field for 
which certification is sought, which 
shall include the title, date, and author 
of such published material. 

(4) Evidence of the alien’s participa-
tion on a panel, or individually, as a 
judge of the work of others in the same 
or in an allied field of specialization to 
that for which certification is sought. 

(5) Evidence of the alien’s original 
scientific or scholarly research con-
tributions of major significance in the 
field for which certification is sought. 

(6) Evidence of the alien’s authorship 
of published scientific or scholarly ar-
ticles in the field for which certifi-
cation is sought, in international pro-
fessional journals or professional jour-
nals with an international circulation. 

(7) Evidence of the display of the 
alien’s work, in the field for which cer-
tification is sought, at artistic exhibi-
tions in more than one country. 

(e) An Immigration Officer shall de-
termine whether the employer and 
alien have met the applicable require-
ments of § 656.20 of this part, of this 
section, and of Schedule A (§ 656.10 of 
this part); shall review the application; 
and shall determine whether or not the 
alien is qualified for and intends to 
pursue the Schedule A occupation. 

(1) The Immigration Officer may re-
quest an advisory opinion as to wheth-
er the alien is qualified for the Sched-
ule A occupation from the Division of 
Foreign Labor Certifications, United 

States Employment Service, Wash-
ington, DC 20210. 

(2) The Schedule A determination of 
INS shall be conclusive and final. The 
employer, therefore, may not make use 
of the review procedures at § 656.26 of 
this part. 

(f) If the alien qualifies for the occu-
pation, the Immigration Officer shall 
indicate the occupation on the Applica-
tion for Alien Employment Certifi-
cation form. The Immigration Officer 
then shall promptly forward a copy of 
the Application for Alien Employment 
Certification form, without attach-
ments, to the Director, indicating 
thereon the occupation, the Immigra-
tion Officer who made the Schedule A 
determination, and the date of the de-
termination (see § 656.30 of this part for 
the significance of this date). 

[56 FR 54929, Oct 23, 1991] 

§ 656.23 Applications for labor certifi-
cations for Schedule B occupations; 
requests for waivers from Schedule 
B. 

(a) Occupations listed on Schedule B 
require little or no education or experi-
ence, and employees can be trained 
quickly to perform them satisfactorily. 
In addition, many of these occupations 
are entry jobs in their industries which 
offer opportunities for high school 
graduates and other U.S. workers who 
otherwise would have difficulty finding 
their first employment and gaining 
work experience. The Director has de-
termined that there is generally a na-
tionwide surplus of U.S. workers who 
are available for and who can qualify 
for Schedule B job opportunities which 
offer prevailing wages and working 
conditions. 

(b) Some of the occupations on Sched-
ule B are also often characterized by 
relatively low wages, long and irreg-
ular working hours, and poor working 
conditions which lead to excessive 
turnover. In most instances, the Direc-
tor has determined through past expe-
rience that the employment of aliens 
has failed to resolve such employment 
problems since the aliens, like U.S. 
workers, often quickly move to other 
jobs. This results in an adverse effect 
upon the wages and working conditions 
of U.S. workers who are employed in 
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occupations which require similar edu-
cation and experience. 

(c) Therefore, the Director has deter-
mined that for occupations listed on 
Schedule B U.S. workers are generally 
available throughout the United 
States, and that the employment of 
aliens in Schedule B occupations will 
generally adversely affect the wages 
and working conditions of U.S. workers 
similarly employed. 

(d) An individual employer or the 
employer’s attorney or agent may peti-
tion the regional Certifying Officer for 
the geographic area in which the job 
opportunity is located for a Schedule B 
waiver on behalf of an alien with re-
spect to a specific job opportunity. The 
petition shall be submitted to the local 
office serving the geographic area of 
intended employment. The petition 
shall include a written request for a 
Schedule B waiver, a completed Applica-
tion for Alien Employment Certification 
form, and the following: 

(1) The documentation required by 
§§ 656.20(b), (c), (e), (f), and (g) and 
656.21; and 

(2) Documentary verification, which 
the employer has obtained from the 
local job service office which contains 
the job opportunity in its administra-
tive area, that the employer has had a 
job order for the same job on file with 
the same local office for a period of 30 
calendar days and that the local office 
and the employer, using the job order, 
were not able to obtain a qualified U.S. 
worker. 

(e) The regional Certifying Officer, 
using the procedures and standards set 
forth in § 656.24, shall either grant or 
deny the waiver and shall inform the 
employer of the determination in writ-
ing. 

(f) If the waiver is granted, the re-
gional Certifying Officer shall issue a 
labor certification. 

(g) If the waiver is denied, the re-
gional Certifying Officer shall follow 
the procedures set forth at paragraphs 
(c) through (g) of § 656.25. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

[45 FR 83933, Dec. 19, 1980, as amended at 49 
FR 18295, Apr. 30, 1984; 56 FR 54929, Oct. 23, 
1991] 

§ 656.24 Labor certification determina-
tions. 

(a) If the labor certification presents 
a special or unique problem, the re-
gional Certifying Officer may refer the 
application to the national Certifying 
Officer for determination. If the Direc-
tor has directed that certain types of 
applications or specific applications be 
handled in the USES national office, 
the regional Certifying Officer shall 
refer such applications to the national 
Certifying Officer. 

(b) The regional or national Certi-
fying Officer, as appropriate, shall 
make a determination either to grant 
the labor certification or to issue a No-
tice of Findings on the basis of whether 
or not: 

(1) The employer has met the require-
ments of this part. However, where the 
Certifying Officer determines that the 
employer has committed harmless 
error, the Certifying Officer neverthe-
less may grant the labor certification, 
Provided, That the labor market has 
been tested sufficiently to warrant a 
finding of unavailability of and lack of 
adverse effect on U.S. workers. Where 
the Certifying Officer makes such a de-
termination, the Certifying Officer 
shall document it in the application 
file. 

(2) There is in the United States a 
worker who is able, willing, qualified 
and available for and at the place of 
the job opportunity according to the 
following standards: 

(i) The Certifying Officer, in judging 
whether a U.S. worker is willing to 
take the job opportunity, shall look at 
the documented results of the employ-
er’s and the Local (and State) Employ-
ment Service office’s recruitment ef-
forts, and shall determine if there are 
other appropriate sources of workers 
where the employer should have re-
cruited or might be able to recruit U.S. 
workers. 

(ii) The Certifying Officer shall con-
sider a U.S. worker able and qualified 
for the job opportunity if the worker, 
by education, training, experience, or a 
combination thereof, is able to perform 
in the normally accepted manner the 
duties involved in the occupation as 
customarily performed by other U.S. 
workers similarly employed, except 
that, if the application involves a job 
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opportunity as a college or university 
teacher, or for an alien whom the Cer-
tifying Officer determines to be cur-
rently of exceptional ability in the per-
forming arts, the U.S. worker must be 
at least as qualified as the alien. 

(iii) In determining whether U.S. 
workers are available, the Certifying 
Officer shall consider as many sources 
as are appropriate and shall look to the 
nationwide system of public employ-
ment offices (the ‘‘Employment Serv-
ice’’) as one source. 

(iv) In determining whether a U.S. 
worker is available at the place of the 
job opportunity, the Certifying Officer 
shall consider U.S. workers living or 
working in the area of intended em-
ployment, and may also consider U.S. 
workers who are willing to move from 
elsewhere to take the job at their own 
expenses, or, if the prevailing practice 
among employers employing workers 
in the occupation in the area of in-
tended employment is to pay such relo-
cation expenses, at the employer’s ex-
pense. 

(3) The employment of the alien will 
have an adverse effect upon the wages 
and working conditions of U.S. workers 
similarly employed. In making this de-
termination the Certifying Officer 
shall consider such things as labor 
market information, the special cir-
cumstances of the industry, organiza-
tion, and/or occupation, the prevailing 
wage in the area of intended employ-
ment, and the prevailing working con-
ditions, such as hours, in the occupa-
tion. 

[45 FR 83933, Dec. 19, 1980, as amended at 56 
FR 54930, Oct. 23, 1991] 

§ 656.25 Procedures following a labor 
certification determination. 

(a) After making a labor certification 
determination, the Certifying Officer 
shall notify the employer in writing of 
the determination and shall send a 
copy of the notice to the alien. 

(b) If a labor certification is granted, 
the Certifying Officer shall follow the 
document transmittal procedures set 
forth at § 656.28. 

(c) If a labor certification is not 
granted, the Certifying Officer shall 
issue to the employer, with a copy to 
the alien, a Notice of Findings, as de-

fined in § 656.50. The Notice of Findings 
shall: 

(1) Contain the date on which the No-
tice of Findings was issued; 

(2) State the specific bases on which 
the decision to issue the Notice of Find-
ings was made; 

(3) Specify a date, 35 calendar days 
from the date of the Notice of Findings, 
by which documentary evidence and/or 
written argument may be submitted to 
cure the defects or to otherwise rebut 
the bases of the determination, and ad-
vise that if the rebuttal evidence and/ 
or argument have not been mailed by 
certified mail by the date specified: 

(i) The Notice of Findings shall auto-
matically become the final decision of 
the Secretary denying the labor certifi-
cation; 

(ii) Failure to file a rebuttal in a 
timely manner shall constitute a re-
fusal to exhaust available administra-
tive remedies; and 

(iii) The administrative-judicial re-
view procedure provided in § 656.26 shall 
not be available; and 

(4) Quote the rebuttal procedures set 
forth at paragraphs (d), (e), and (f) of 
this section. 

(d) Written rebuttal arguments and 
evidence may be submitted; 

(1) By the employer; and 
(2) By the alien, but only if the em-

ployer also has submitted a rebuttal. 
(e) (1) Documentary evidence and/or 

written arguments to rebut all of the 
bases of a Notice of Findings, which may 
include evidence that the defects no-
ticed therein have been cured, shall be 
mailed by certified mail on or before 
the date specified in the Notice of Find-
ings to the Certifying Officer who 
issued the Notice of Findings. 

(2) Failure to file a rebuttal in a 
timely manner shall constitute a fail-
ure to exhaust available administra-
tive appellate remedies. 

(3) All findings in the Notice of Find-
ings not rebutted shall be deemed ad-
mitted. 

(f) If a rebuttal, as described above, is 
submitted on time, the Certifying Offi-
cer shall review that evidence in rela-
tion to the evidence in the file, and 
shall then either grant or deny the 
labor certification pursuant to the 
standards set forth in § 656.24(b). 

VerDate May<21>2004 13:00 Jul 02, 2004 Jkt 203063 PO 00000 Frm 00684 Fmt 8010 Sfmt 8010 Y:\SGML\203063T.XXX 203063T



685 

Employment and Training Administration, Labor § 656.26 

(g) The Certifying Officer shall send a 
Final Determination form to the em-
ployer, and shall send a copy to the 
alien. 

(1) If a labor certification is granted, 
the Certifying Officer shall follow the 
document transmittal procedures set 
forth at § 656.28. 

(2) If the labor certification is denied, 
the Final Determination form shall: 

(i) Contain the date of the determina-
tion; 

(ii) State the reasons for the deter-
mination; 

(iii) Quote the request for review pro-
cedures at § 656.26 (a) and (b); and 

(iv) Advise that, if a request for re-
view is not made within the specified 
time, the denial shall become the final 
determination of the Secretary. 

§ 656.26 Board of Alien Labor Certifi-
cation Appeals review of denials of 
labor certification. 

(a) If a labor certification is denied, a 
request for review of the denial may be 
made to the Board of Alien Labor Cer-
tification Appeals: 

(1) By the employer; and 
(2) By the alien, but only if the em-

ployer also requests such a review. 
(b) (1) The request for review shall be 

in writing and shall be mailed by cer-
tified mail to the Certifying Officer 
who denied the application within 35 
calendar days of the date of the deter-
mination, that is, by the date specified 
on the Final Determination form; shall 
clearly identify the particular labor 
certification determination from which 
review is sought; shall set forth the 
particular grounds for the request; and 
shall include all the documents which 
accompanied the Final Determination 
form. 

(2) Failure to file a request for review 
in a timely manner shall constitute a 
failure to exhaust available adminis-
trative remedies. 

(3) If the denial of labor certification 
involves an application for a job oppor-
tunity as a college or university teach-
er or an application on behalf of an 
alien represented to be of exceptional 
ability in the performing arts, the em-
ployer may designate the names and 
addresses of persons or organizations of 
specialized competence which the em-

ployer has asked to submit amicus 
briefs. 

(4) The request for review, state-
ments, briefs, and other submissions of 
the parties and amicus curiae shall con-
tain only legal argument and only such 
evidence that was within the record 
upon which the denial of labor certifi-
cation was based. 

(c) Upon the receipt of a request for 
review, the Certifying Officer shall im-
mediately assemble an indexed Appeal 
File: 

(1) The Appeal File shall be in chron-
ological order, shall have the index on 
top followed by the most recent docu-
ment, and shall have numbered pages. 
The Appeal File shall contain the re-
quest for review, the complete applica-
tion file, and copies of all the written 
material, such as pertinent parts and 
pages of surveys and/or reports upon 
which the denial was based. 

(2) The Certifying Officer shall send 
the Appeal File to the Board of Alien 
Labor Certification Appeals, Office of 
Administrative Law Judges, 800 K 
Street, NW., suite 400, Washington, DC 
20001-8002. 

(3) In denials involving college and 
university teachers and aliens rep-
resented to be of exceptional ability in 
the performing arts, two additional 
copies of the Appeal File shall be sent 
to the Board of Alien Labor Certifi-
cation Appeals. 

(4) The Certifying Officer shall send a 
copy of the Appeal File to the Solicitor 
of Labor, Attn: Associate Solicitor for 
Employment and Training Legal Serv-
ices, suite N2101—Frances Perkins 
Bldg., 200 Constitution Avenue NW., 
Washington, DC 20210. 

(5) Unless the certification was de-
nied by the national Certifying Officer, 
the Certifying Officer shall send a copy 
of the Appeal File to the Director. 

(6) The Certifying Officer shall send 
copies of the index to the Appeal File 
to the employer and to the alien. The 
Certifying Officer shall afford the em-
ployer and the alien the opportunity to 
examine the complete Appeal File at 
the office of the Certifying Officer, for 
the purpose of satisfying the employer 
and the alien as to the contents. The 
employer and/or the alien may furnish 
or suggest directly to the Board of 
Alien Labor Certification Appeals the 
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addition of any documentation which 
is not in the Appeal File, but which 
was submitted prior to the issuance of 
the Final Determination form. The em-
ployer and/or the alien shall submit 
such documentation in writing, and 
shall send a copy to the Associate So-
licitor for Employment and Training 
Legal Services, Office of the Solicitor, 
U.S. Department of Labor, Washington, 
DC 20210. 

(d)–(h) [Reserved] 
(i) If a labor certification has been 

ordered granted, the Certifying Officer 
shall grant the certification and shall 
follow the document transmittal proce-
dures set forth at § 656.28. 

[45 FR 83933, Dec. 19, 1980, as amended at 52 
FR 11218, Apr. 8, 1987; 56 FR 54930, Oct. 23, 
1991] 

§ 656.27 Consideration by and deci-
sions of the Board of Alien Labor 
Certification Appeals. 

(a) Designations. In considering re-
quests for review before it, the Board of 
Alien Labor Certification Appeals may 
sit in panels of three members. The 
Chief Administrative Law Judge may 
designate any Board of Alien Labor 
Certification Appeals member to sub-
mit proposed findings and rec-
ommendations to the Board of Alien 
Labor Certification Appeals or to any 
duly designated panel thereof to con-
sider a particular case. 

(b) Briefs and Statements of Position. In 
considering requests for review before 
it, the Board of Alien Labor Certifi-
cation Appeals shall afford all parties 
21 days to submit or decline to submit 
any appropriate Statement of Position 
or legal brief. The Department of Labor 
shall be represented solely by the So-
licitor of Labor or the Solicitor’s des-
ignated representative. In the cases in-
volving college or university teachers 
and aliens represented to be of excep-
tional ability in the performing arts, if 
the employer has designated a person 
or organization to submit an amicus cu-
riae brief, the Board of Alien Labor 
Certification Appeals shall afford ami-
cus curiae 21 days to submit a brief. 
Briefs, statements, and amicus curiae 
briefs submitted pursuant to this para-
graph (b) shall be deemed timely if ei-
ther mailed or delivered to the Board 
of Alien Labor Certification Appeals on 

or before the end of the 21-day period 
set forth in this paragraph, and shall 
be consistent with the requirements of 
§ 656.26(b)(4) of this part. 

(c) Review on the record. The Board of 
Alien Labor Certification Appeals shall 
review the denial of labor certification 
on the basis of the record upon which 
the denial of labor certification was 
made, the request for review, and any 
Statements of Position or legal briefs 
submitted and shall: 

(1) Affirm the denial of the labor cer-
tification; or 

(2) Direct the Certifying Officer to 
grant the certification; or 

(3) Remand the matter to the Certi-
fying Officer for further consideration 
or factfinding and determination; or 

(4) Direct that a hearing on the case 
be held pursuant to paragraph (f) of 
this section. 

(d) Notifications of decisions. The 
Board of Alien Labor Certification Ap-
peals shall notify the employer, the 
alien, the Certifying Officer, and the 
Solicitor of Labor of the decision pur-
suant to paragraph (c) of this section, 
and shall return the record to the Cer-
tifying Officer unless the case has been 
set for hearing pursuant to paragraph 
(f) of this section. 

(e) Remanded cases. If the case is re-
manded, the Certifying Officer shall do 
the additional factfinding or consider-
ation in accordance with §§ 656.24 and 
656.25 of this part, but such factfinding 
and consideration shall be limited to 
the issues for which the case has been 
remanded. 

(f) Hearings. (1) Notification of hearing. 
If the case has been set for a hearing, 
the Board of Alien Labor Certification 
Appeals shall notify the employer, the 
alien, the Certifying Officer, and the 
Solicitor of Labor of the date, time, 
and place of the hearing, and that the 
hearing may be rescheduled upon writ-
ten request and for good cause shown. 

(2) Hearing procedure. (i) The ‘‘Rules of 
Practice and Procedure For Adminis-
trative Hearings Before the Office of 
Administrative Law Judges’’, set forth 
at 29 CFR part 18, shall apply to hear-
ings pursuant to this paragraph (f). 

(ii) For the purposes of this para-
graph (f)(2), references in 29 CFR part 
18 to: ‘‘administrative law judge’’ shall 
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mean the Board of Alien Labor Certifi-
cation Appeals member or the Board of 
Alien Labor Certification Appeals 
panel duly designated pursuant to 
§ 656.27(a) of this part; ‘‘Office of Admin-
istrative Law Judges’’ shall mean the 
Board of Alien Labor Certification Ap-
peals; and ‘‘Chief Administrative Law 
Judge’’ shall mean the Chief Adminis-
trative Law Judge in that official’s 
function of chairing the Board of Alien 
Labor Certification Appeals. 

[52 FR 11218, Apr. 8, 1987] 

§ 656.28 Document transmittal fol-
lowing the grant of a labor certifi-
cation. 

If a labor certification is granted, ex-
cept for labor certifications for occupa-
tions on Schedule A (§ 656.10) and for 
employment as a sheepherder pursuant 
to § 656.21a(b), the Certifying Officer 
shall send the certified application 
containing the official labor certifi-
cation stamp, supporting documenta-
tion, and complete Final Determina-
tion form to the employer, or, if appro-
priate, to the employer’s agent, indi-
cating that the employer should file all 
the documents with the appropriate 
INS office. 

[56 FR 54930, Oct. 23, 1991] 

§ 656.29 Filing of a new application 
after the denial of a labor certifi-
cation. 

(a) A new application for labor cer-
tification by the same employer in-
volving the same occupation may be 
filed at any time after the expiration of 
6 months from the date of a denial of 
certification by the Certifying Officer, 
except that, if the certification was de-
nied solely because the wage or salary 
offered was below the prevailing wage, 
the employer may reapply immediately 
pursuant to §§ 656.21, 656.21a, or 656.23, 
as appropriate. 

(b) An alien who is denied a labor cer-
tification for a Schedule A occupation, 
except for employment as a physical 
therapist or as a professional nurse, 
may at any time have an employer file 
for a labor certification on the alien’s 
behalf pursuant to § 656.21. Labor cer-
tifications for professional nurses and 
for physical therapists shall be consid-
ered only pursuant to §§ 656.10 and 
656.22. 

§ 656.30 Validity of and invalidation of 
labor certifications. 

(a) Except as provided in paragraph 
(d) of this section, a labor certification 
is valid indefinitely. Labor certifi-
cations for Household Domestic Serv-
ice Workers and teachers which were 
granted under the previous regulations 
at 29 CFR part 60 and which lapsed 
after one year, shall be deemed auto-
matically revalidated on the effective 
date of this part. 

(b) (1) Labor certifications involving 
job offers shall be deemed validated as 
of the date of the local Employment 
Service office date-stamped the appli-
cation; and 

(2) Labor certifications for Schedule A 
occupations shall be deemed validated 
as of the date the applications were 
dated by the Immigration or Consular 
Officer. 

(c) (1) A labor certification for a 
Schedule A occupation is valid only for 
the occupation set forth on the Applica-
tion for Alien Employment Certification 
form, the alien for whom certification 
was granted, and throughout the 
United States unless the certification 
contains a geographic limitation. 

(2) A labor certification involving a 
specific job offer is valid only for the 
particular job opportunity, the alien 
for whom certification was granted, 
and for the area of intended employ-
ment stated on the Application for Alien 
Employment Certification form. 

(d) After issuance labor certifications 
are subject to invalidation by the INS 
or by a Consul of the Department of 
State upon a determination, made in 
accordance with those agencies, proce-
dures or by a Court, of fraud or willful 
misrepresentation of a material fact 
involving the labor certification appli-
cation. If evidence of such fraud or 
willful misrepresentation becomes 
known to a RA or to the Director, the 
RA or Director, as appropriate, shall 
notify in writing the INS or State De-
partment, as appropriate. A copy of the 
notification shall be sent to the re-
gional or national office, as appro-
priate, of the Department of Labor’s 
Office of Inspector General. 

(e) Certifying Officers shall issue du-
plicate labor certifications only upon 
the written request of a Consular or 
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Immigration Officer. Certifying Offi-
cers shall issue such duplicate certifi-
cations only to the Consular or Immi-
gration Officer who submitted the writ-
ten request. An alien, employer, or an 
employer or alien’s agent, therefore, 
may petition an Immigration or Con-
sular Officer to request a duplicate 
from a Certifying Officer. 

[45 FR 83933, Dec. 19, 1980, as amended at 56 
FR 54930, Oct. 23, 1991] 

§ 656.31 Labor certification applica-
tions involving fraud or willful mis-
representation. 

(a) If possible fraud or willful mis-
representation involving a labor cer-
tification is discovered prior to a final 
labor certification determination, the 
Certifying Officer shall refer the mat-
ter to the INS for investigation, shall 
notify the employer in writing, and 
shall send a copy of the notification to 
the alien, and to the Department of La-
bor’s Office of Inspector General. If 90 
days pass without the filing of a crimi-
nal indictment or information, the Cer-
tifying Officer shall continue to proc-
ess the application. 

(b) If it is learned that an application 
is the subject of a criminal indictment 
or information filed in a Court, the 
processing of the application shall be 
halted until the judicial process is 
completed. The Certifying Officer shall 
notify the employer of this fact in 
writing and shall send a copy of the no-
tification to the alien, and to the De-
partment of Labor’s Office of Inspector 
General. 

(c) If a Court finds that there was no 
fraud or willful misrepresentation, or if 
the Department of Justice decides not 
to prosecute, the Certifying Officer 
shall not deny the labor certification 
application on the grounds of fraud or 
willful misrepresentation. The applica-
tion, of course, may be denied for other 
reasons pursuant to this part. 

(d) If a Court, the INS or the Depart-
ment of State determines that there 
was fraud or willful misrepresentation 
involving a labor certification applica-
tion, the application shall be deemed 
invalidated, processing shall be termi-
nated, a notice of the termination and 
the reason therefor shall be sent by the 
Certifying Officer to the employer, and 
a copy of the notification shall be sent 

by the Certifying Officer to the alien, 
and to the Department of Labor’s Of-
fice of Inspector General. 

§ 656.32 Fees for services and docu-
ments. 

(a) No Department of Labor or State 
job service agency employee shall 
charge a fee in connection with the fil-
ing, determination, reconsideration, or 
review of applications for labor certifi-
cation. Such employees, on request, 
shall advise applicants on the comple-
tion of applications and on procedures 
set forth in this part without charge. 
No charge shall be made for the 
issuance or transmission of a labor cer-
tification. 

(b) The Department of Labor’s regu-
lations under the Freedom of Informa-
tion Act at 29 CFR part 70 on the Ex-
amination and Copying of Labor De-
partment Documents provide that fees 
may be charged for special searching 
and copying services. These fees shall 
be applicable to requests to the Depart-
ment for copies of documents in the 
custody of the Department which were 
produced pursuant to this part, except 
for official copies of labor certification 
documents. 

Subpart D—Determination of 
Prevailing Wage 

§ 656.40 Determination of prevailing 
wage for labor certification pur-
poses. 

(a) Whether the wage or salary stated 
in a labor certification application in-
volving a job offer equals the pre-
vailing wage as required by 
§ 656.21(b)(3), shall be determined as fol-
lows: 

(1) Except as provided in paragraphs 
(c) and (d) of this section, if the job op-
portunity is in an occupation which is 
subject to a wage determination in the 
area under the Davis-Bacon Act, 40 
U.S.C. 276a et seq., 29 CFR part 1, or the 
McNamara-O’Hara Service Contract 
Act, 41 U.S.C. 351 et seq., 29 CFR part 4, 
the prevailing wage shall be at the rate 
required under the statutory deter-
mination. Certifying Officers shall re-
quest the assistance of the DOL Em-
ployment Standards Administration 
wage specialists if they need assistance 
in making this determination. 
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(2) If the job opportunity is in an oc-
cupation which is not covered by a pre-
vailing wage determined under the 
Davis-Bacon Act or the McNamara- 
O’Hara Service Contract Act, the pre-
vailing wage for labor certification 
purposes shall be: 

(i) The average rate of wages, that is, 
the rate of wages to be determined, to 
the extent feasible, by adding the wage 
paid to workers similarly employed in 
the area of intended employment and 
dividing the total by the number of 
such workers. Since it is not always 
feasible to determine such an average 
rate of wages with exact precision, the 
wage set forth in the application shall 
be considered as meeting the prevailing 
wage standard if it is within 5 percent 
of the average rate of wages; or 

(ii) If the job opportunity is covered 
by a union contract which was nego-
tiated at arms-length between a union 
and the employer, the wage rate set 
forth in the union contract shall be 
considered as not adversely affecting 
the wages of U.S. workers similarly 
employed, that is, it shall be consid-
ered the ‘‘prevailing wage’’ for labor 
certification purposes. 

(b) For purposes of this section, ex-
cept as provided in paragraphs (c) and 
(d), ‘‘similarly employed’’ shall mean 
‘‘having substantially comparable jobs 
in the occupational category in the 
area of intended employment,’’ except 
that, if no such workers are employed 
by employers other than the employer 
applicant in the area of intended em-
ployment, ‘‘similarly employed’’ shall 
mean: 

(1) ‘‘Having jobs requiring a substan-
tially similar level of skills within the 
area of intended employment’’; or 

(2) If there are no substantially com-
parable jobs in the area of intended em-
ployment, ‘‘having substantially com-
parable jobs with employers outside of 
the area of intended employment.’’ 

(c) In computing the prevailing wage 
for a job opportunity in an occupa-
tional classification in an area of in-
tended employment in the case of an 
employee of an institution of higher 
education, or a related or affiliated 
nonprofit entity; a nonprofit research 
organization; or a Governmental re-
search organization, the prevailing 
wage level shall only take into account 

employees at such institutions and or-
ganizations in the area of intended em-
ployment. 

(1) The organizations listed in this 
paragraph (c) are defined as follows: 

(i) Institution of higher education is de-
fined in section 101(a) of the Higher 
Education Act of 1965. Section 101(a), 20 
U.S.C. 1001(a) (1999), provides that an 
‘‘institution of higher education’’ is an 
educational institution in any State 
that— 

(A) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(B) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(C) Provides an educational program 
for which the institution awards a 
bachelor’s degree or provides not less 
than a 2-year program that is accept-
able for full credit toward such a de-
gree; 

(D) Is a public or other nonprofit in-
stitution; and 

(E) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion, or if not so accredited, is an insti-
tution that has been granted 
preaccreditation status by such an 
agency or association that has been 
recognized by the Secretary for the 
granting of preaccreditation status, 
and the Secretary has determined that 
there is satisfactory assurance that the 
institution will meet the accreditation 
standards of such an agency or associa-
tion within a reasonable time. 

(ii) Affiliated or related nonprofit enti-
ty. A nonprofit entity (including but 
not limited to hospitals and medical or 
research institutions) that is connected 
or associated with an institution of 
higher education, through shared own-
ership or control by the same board or 
federation, operated by an institution 
of higher education, or attached to an 
institution of higher education as a 
member, branch, cooperative, or sub-
sidiary; 

(iii) Nonprofit research organization or 
Governmental research organization. A 
research organization that is either a 
nonprofit organization or entity that is 
primarily engaged in basic research 
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and/or applied research, or a U.S. Gov-
ernment entity whose primary mission 
is the performance or promotion of 
basic and/or applied research. Basic re-
search is general research to gain more 
comprehensive knowledge or under-
standing of the subject under study, 
without specific applications in mind. 
Basic research is also research that ad-
vances scientific knowledge, but does 
not have specific immediate commer-
cial objectives although it may be in 
fields of present or potential commer-
cial interest. It may include research 
and investigation in the sciences, so-
cial sciences, or humanities. Applied 
research is research to gain knowledge 
or understanding to determine the 
means by which a specific, recognized 
need may be met. Applied research in-
cludes investigations oriented to dis-
covering new scientific knowledge that 
has specific commercial objectives 
with respect to products, processes, or 
services. It may include research and 
investigation in the sciences, social 
sciences, or humanities. 

(2) A nonprofit organization or entity 
within the meaning of this paragraph 
is one that is qualified as a tax exempt 
organization under Section 501(c)(3), 
(c)(4) or (c)(6) of the Internal Revenue 
Code of 1986, 26 U.S.C. 510(c)(3), (c)(4) or 
(c)(6), and has received approval as a 
tax exempt organization from the In-
ternal Revenue Service, as it relates to 
research or educational purposes. 

(d) With respect to a professional ath-
lete as defined in section 
212(a)(5)(A)(iii)(II) of the Immigration 
and Nationality Act, when the job op-
portunity is covered by professional 
sports league rules or regulations, the 
wage set forth in those rules or regula-
tions shall be considered the prevailing 
wage. Section 212(a)(5)(A)(iii)(II), 8 
U.S.C. 1182(a)(5)(A)(iii)(II) (1999), de-
fines a professional athlete as an indi-
vidual who is employed as an athlete 
by— 

(1) A team that is a member of an as-
sociation of six or more professional 
sports teams whose total combined rev-
enues exceed $10,000,000 per year, if the 
association governs the conduct of its 
members and regulates the contests 
and exhibitions in which its member 
teams regularly engage; or 

(2) Any minor league team that is af-
filiated with such an association. 

(e) A prevailing wage determination 
for labor certification purposes made 
pursuant to this section shall not per-
mit an employer to pay a wage lower 
than that required under any other 
Federal, State or local law. 

[45 FR 83933, Dec. 19, 1980, as amended at 63 
FR 13767, Mar. 20, 1998; 65 FR 80238, Dec. 20, 
2000] 

Subpart E—Petitioning Process for 
Federal Research Agencies 

SOURCE: 63 FR 13767, Mar. 20, 1998, unless 
otherwise noted. 

§ 656.50 Petitioning process. 

(a) Federal research agencies seeking 
to have prevailing wages determined in 
accordance with § 656.40(c)(2) shall file a 
petition with the Director, U.S. Em-
ployment Service. 

(b) The procedures and information 
to be included in the petition shall be 
in accordance with administrative di-
rectives issued by ETA that will speci-
fy the procedures to be followed and in-
formation that shall be filed in support 
of the petition by the requesting agen-
cy. 

(c) The Director shall make a deter-
mination either to grant or deny the 
petition on the basis of whether the pe-
titioning agency is a Federal research 
agency, whether most researchers at 
the petitioning agency have a close re-
lationship with teaching as well as re-
search, and whether the employment 
environment for researchers at the pe-
titioning agency provides significant 
intangible and nonpecuniary incentives 
of the nature found at colleges and uni-
versities. 

(d) Denials of agency petitions may 
be appealed to the Board of Alien 
Labor Certification Appeals. 

(1) The request for review shall be in 
writing and shall be mailed by certified 
mail to the Director, U.S. Employment 
Service, within 35 calendar days of the 
date of the determination, that is by 
the date specified in the Director’s de-
termination; shall set forth the par-
ticular grounds for the request; and 
shall include all the documents which 
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accompanied the Director’s determina-
tion. 

(2) Failure to file a request for review 
in a timely manner shall constitute a 
failure to exhaust available adminis-
trative remedies. 

(e) Upon a request for review, the Di-
rector shall immediately assemble an 
indexed Appeal File. 

(1) The Appeal File shall be in chron-
ological order, shall have the index on 
top followed by the most recent docu-
ment. The Appeal File shall contain 
the request for review, the complete 
petition file, and copies of all the writ-
ten material upon which the denial was 
based. 

(2) The Director shall send the Ap-
peal File to the Board of Alien Labor 
Certification Appeals. 

(f) In considering requests for review 
of denied petitions, the Board of Alien 
Labor Certification Appeals shall be 
guided by § 656.27. 

Subpart F—Addresses 

§ 656.60 Addresses of Department of 
Labor regional offices. 

Region I (Connecticut, Maine, Massa-
chusetts, New Hampshire, Rhode Is-
land, and Vermont): Room 1707, J. F. 
Kennedy Federal Building, Government 
Center, Boston, MA 02203. 

Region II (New York, New Jersey, 
Puerto Rico, and the Virgin Islands): 
201 Varick Street, room 775, New York, 
NY 10014. 

Region III (Delaware, Maryland, 
Pennsylvania, Virginia, West Virginia 
and the District of Columbia): P.O. Box 
8796, Philadelphia, PA 19101 (3535 Mar-
ket Street. Do not use street address 
for mailing purposes.) 

Region IV (Alabama, Florida, Geor-
gia, Kentucky, Mississippi, North Caro-
lina, South Carolina, and Tennessee): 
Room 405, 1371 Peachtree Street, NE., 
Atlanta, GA 30309. 

Region V (Illinois, Indiana, Michigan, 
Minnesota, Ohio, and Wisconsin): 230 S. 
Dearborn Street, Chicago, IL 60604. 

Region VI (Arkansas, Louisiana, New 
Mexico, Oklahoma, and Texas): Room 
317, 525 Griffin Square Building, Griffin 
and Young Streets, Dallas, TX 75202. 

Region VII (Iowa, Kansas, Missouri, 
and Nebraska): Room 1000, Federal 

Building, 911 Walnut Street, Kansas 
City, MO 64106. 

Region VIII (Colorado, Montana, 
North Dakota, South Dakota, Utah, 
and Wyoming): 1961 Stout Street, Den-
ver, CO 80202. 

Region IX (Arizona, California, 
Guam, Hawaii, and Nevada): 71 Steven-
son Street, room 830, San Francisco, 
CA 94119. 

Region X (Alaska, Idaho, Oregon, and 
Washington): Room 1145 Federal Office 
Building, 909 First Avenue, Seattle, WA 
98174. 

Virgin Islands—First National City 
Bank Building, Veterans Drive, St. 
Thomas, V.I. 00801. 

[45 FR 83933, Dec. 19, 1980, amended at 56 FR 
54930, Oct. 23, 1991] 

§ 656.62 Locations of Immigration and 
Naturalization Service Offices. 

For the purposes of §§ 656.21a(b) and 
656.22, the locations of INS offices in 
the United States are listed at 8 CFR 
100.4. 

PART 657—PROVISIONS GOV-
ERNING GRANTS TO STATE 
AGENCIES FOR EMPLOYMENT 
SERVICES ACTIVITIES [RESERVED] 

PART 658—ADMINISTRATIVE PRO-
VISIONS GOVERNING THE JOB 
SERVICE SYSTEM 

Subparts A–D [Reserved] 

Subpart E—Job Service Complaint System 

Sec. 
658.400 Purpose and scope of subpart. 
658.401 Types of complaints handled by the 

JS complaint system. 

STATE AGENCY JS COMPLAINT SYSTEM 

658.410 Establishment of State agency JS 
complaint system. 

658.411 Filing and assignment of JS-related 
complaints. 

658.412 Complaint resolution. 
658.413 Initial handling of complaints by the 

State or local office. 
658.414 Referral of non-JS-related com-

plaints. 
658.415 Transferring complaints to proper 

JS office. 
658.416 Action on JS-related complaints. 
658.417 Hearings. 
658.418 Decision of the State hearing offi-

cial. 
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