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§ 10.52 Practice which puts trade 
buyer independence at risk. 

The practice specified in this section 
is deemed to place trade buyer inde-
pendence at risk within the description 
of exclusion in § 10.51: Industry member 
payments of money to the employee(s) 
of a trade buyer without the knowledge 
or consent of the trade buyer-employer 
in return for the employee agreeing to 
order distilled spirits, wine, or malt 
beverages from the industry member. 
The practice enumerated here is an ex-
ample and does not constitute a com-
plete list of those situations which re-
sult in such control.

§ 10.53 Practices not resulting in ex-
clusion. [Reserved]

§ 10.54 Criteria for determining trade 
buyer independence. 

The criteria specified in this section 
are indications that a particular prac-
tice between an industry member and 
an officer, employee, or representative 
of a trade buyer, other than those in 
§ 10.52, places trade buyer independence 
at risk. A practice need not meet all of 
the criteria specified in this section in 
order to place trade buyer independ-
ence at risk. 

(a) The practice restricts or hampers 
the free economic choice of a trade 
buyer to decide which products to pur-
chase or the quantity in which to pur-
chase them for sale to retailers and 
consumers. 

(b) The industry member obligates 
the trade buyer to participate in the 
promotion to obtain the industry mem-
ber’s product. 

(c) The trade buyer has a continuing 
obligation to purchase or otherwise 
promote the industry member’s prod-
uct. 

(d) The trade buyer has a commit-
ment not to terminate its relationship 
with the industry member with respect 
to purchase of the industry member’s 
products. 

(e) The practice involves the industry 
member in the day-to-day operations of 
the trade buyer. For example, the in-
dustry member controls the trade buy-
er’s decisions on which brand of prod-
ucts to purchase, the pricing of prod-
ucts, or the manner in which the prod-

ucts will be displayed on the trade buy-
er’s premises. 

(f) The practice is discriminatory in 
that it is not offered to all trade buyers 
in the local market on the same terms 
without business reasons present to 
justify the difference in treatment.
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Subpart A—Scope of Regulations
§ 11.1 General. 

The regulations in this part, issued 
pursuant to section 105 of the Federal 
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Alcohol Administration Act (27 U.S.C. 
205), specify arrangements which are 
consignment sales under section 105(d) 
of the Act and contain guidelines con-
cerning return of distilled spirits, wine 
and malt beverages from a trade buyer. 
This part does not attempt to enu-
merate all of the practices prohibited 
by section 105(d) of the Act. Nothing in 
this part shall operate to exempt any 
person from the requirements of any 
State law or regulation. 

[T.D. ATF–364, 60 FR 20427, Apr. 26, 1995]

§ 11.2 Territorial extent. 
This part applies to the several 

States of the United States, the Dis-
trict of Columbia, and Puerto Rico.

§ 11.3 Application. 
(a) General. The regulations in this 

part apply to transactions between in-
dustry members and trade buyers. 

(b) Transactions involving State agen-
cies. The regulations in this part apply 
to transactions involving State agen-
cies operating as retailers or whole-
salers.

§ 11.4 Jurisdictional limits. 
(a) General. The regulations in this 

part apply where: 
(1) The industry member sells, offers 

for sale, or contracts to sell to a trade 
buyer engaged in the sale of distilled 
spirits, wines, or malt beverages, or for 
any such trade buyer to purchase, offer 
to purchase, or contract to purchase, 
any such products on consignment or 
under conditional sale or with the 
privilege of return or on any basis 
other than a bona fide sale, or where 
any part of such transaction involves, 
directly or indirectly, the acquisition 
by such person from the trade buyer or 
the agreement to acquire from the 
trade buyer other distilled spirits, 
wine, or malt beverages; and, 

(2) If: (i) The sale, purchase, offer or 
contract is made in the course of inter-
state or foreign commerce; or 

(ii) The industry member engages in 
using the practice to such an extent as 
substantially to restrain or prevent 
transactions in interstate or foreign 
commerce in any such products; or 

(iii) The direct effect of the sale, pur-
chase, offer or contract is to prevent, 

deter, hinder, or restrict other persons 
from selling or offering for sale any 
such products to such trade buyer in 
interstate or foreign commerce. 

(b) Malt beverages. In the case of malt 
beverages, this part applies to trans-
actions between a retailer in any State 
and a brewer, importer, or wholesaler 
of malt beverages inside or outside 
such State only to the extent that the 
law of such State imposes require-
ments similar to the requirements of 
section 5(d) of the Federal Alcohol Ad-
ministration Act (27 U.S.C. 205(d)), 
with respect to similar transactions be-
tween a retailer in such State and a 
brewer, importer, or wholesaler of malt 
beverages in such State.

§ 11.5 Delegations of the Director. 

Most of the regulatory authorities of 
the Director contained in this part 11 
are delegated to appropriate ATF offi-
cers. These ATF officers are specified 
in ATF Order 1130.7, Delegation Order—
Delegation of the Director’s Authori-
ties in 27 CFR Parts 6, 8, 10 and 11. ATF 
delegation orders, such as ATF Order 
1130.7, are available to any interested 
person by mailing a request to the ATF 
Distribution Center, P.O. Box 5950, 
Springfield, Virginia 22150–5190, or by 
accessing the ATF web site (http://
www.atf.treas.gov/). 

[T.D. ATF–428, 65 FR 52021, Aug. 28, 2000]

§ 11.6 Administrative provisions. 

(a) General. The Act makes applicable 
the provisions including penalties of 
sections 49 and 50 of Title 15, United 
States Code, to the jurisdiction, powers 
and duties of the Director under this 
Act, and to any person (whether or not 
a corporation) subject to the provisions 
of law administered by the Director 
under this Act. 

(b) Examination and subpoena. Any 
appropriate ATF officer shall at all 
reasonable times have access to, for 
the purpose of examination, and the 
right to copy any documentary evi-
dence of any person, partnership, or 
corporation being investigated or pro-
ceeded against. An appropriate ATF of-
ficer shall also have the power to re-
quire by subpoena the attendance and 
testimony of witnesses and the produc-
tion of all such documentary evidence 
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relating to any matter under investiga-
tion, upon a satisfactory showing the 
requested evidence may reasonably be 
expected to yield information relevant 
to any matter being investigated under 
the Act. 

[T.D. ATF–364, 60 FR 20427, Apr. 26, 1995. Re-
designated and amended by T.D. ATF–428, 65 
FR 52021, Aug. 28, 2000]

Subpart B—Definitions
§ 11.11 Meaning of terms. 

As used in this part, unless the con-
text otherwise requires, terms have the 
meanings given in this section. Any 
other term defined in the Federal Alco-
hol Administration Act and used in 
this part shall have the meaning as-
signed to it by that Act. 

Act. The Federal Alcohol Administra-
tion Act. 

Appropriate ATF officer. An officer or 
employee of the Bureau of Alcohol, To-
bacco and Firearms (ATF) authorized 
to perform any functions relating to 
the administration or enforcement of 
this part by ATF Order 1130.7, Delega-
tion Order—Delegation of the Direc-
tor’s Authorities in 27 CFR parts 6, 8, 
10 and 11. 

Director. The Director, Bureau of Al-
cohol, Tobacco and Firearms, the De-
partment of the Treasury, Washington, 
DC. 

Exchange. The transfer of distilled 
spirits, wine, or malt beverages from a 
trade buyer to an industry member 
with other products taken as a replace-
ment. 

Industry member. Any person engaged 
in business as a distiller, brewer, rec-
tifier, blender, or other producer, or as 
an importer or wholesaler of distilled 
spirits, wine or malt beverages, or as a 
bottler or warehouseman and bottler, 
of distilled spirits. 

Product. Distilled spirits, wine or 
malt beverages, as defined in the Fed-
eral Alcohol Administration Act. 

Retailer. Any person engaged in the 
sale of distilled spirits, wine or malt 
beverages to consumers. A wholesaler 
who makes incidental retail sales rep-
resenting less than five percent of the 
wholesaler’s total sales volume for the 
preceding two-month period shall not 
be considered a retailer with respect to 
such incidental sales. 

Return. The transfer of distilled spir-
its, wine, or malt beverages from a 
trade buyer to the industry member 
from whom purchased, for cash or cred-
it. 

Trade buyer. Any person who is a 
wholesaler or retailer of distilled spir-
its, wine or malt beverages. 

[T.D. ATF–74, 45 FR 63258, Sept. 23, 1980, as 
amended by T.D. ATF–364, 60 FR 20427, Apr. 
26, 1995; T.D. ATF–428, 65 FR 52021, Aug. 28, 
2000]

Subpart C—Unlawful Sales 
Arrangements

§ 11.21 General. 
It is unlawful for an industry mem-

ber to sell, offer for sale, or contract to 
sell to any trade buyer, or for any such 
trade buyer to purchase, offer to pur-
chase, or contract to purchase any 
products (a) on consignment; or (b) 
under conditional sale; or (c) with the 
privilege of return; or (d) on any basis 
other than a bona fide sale; or (e) if any 
part of the sale involves, directly or in-
directly, the acquisition by such person 
of other products from the trade buyer 
or the agreement to acquire other 
products from the trade buyer. Trans-
actions involving the bona fide return 
of products for ordinary and usual com-
mercial reasons arising after the prod-
uct has been sold are not prohibited.

§ 11.22 Consignment sales. 
Consignment sales are arrangements 

wherein the trade buyer is under no ob-
ligation to pay for distilled spirits, 
wine, or malt beverages until they are 
sold by the trade buyer.

§ 11.23 Sales conditioned on the acqui-
sition of other products. 

(a) General. A sale in which any part 
of the sale involves, directly or indi-
rectly, the acquisition by the industry 
member from the trade buyer, or the 
agreement, as a condition to present or 
future sales, to accept other products 
from the trade buyer is prohibited. 

(b) Exchange. The exchange of one 
product for another is prohibited as a 
sales transaction conditioned on the 
acquisition of other products. However, 
the exchange of a product for equal 
quantities (case for case) of the same 

VerDate jul<14>2003 03:57 May 05, 2004 Jkt 203102 PO 00000 Frm 00246 Fmt 8010 Sfmt 8010 Y:\SGML\203102T.XXX 203102T


		Superintendent of Documents
	2014-11-19T07:53:35-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




