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§100.20

to the date the Government is repaid
by the carrier at the applicable under-
payment rate effective for each quarter
prescribed by the Secretary of the
Treasury under 26 U.S.C. 6621(a)(2).

§100.20 Confidentiality of trade se-
crets/proprietary information.

With respect to any information pro-
vided to the FBI under this part that is
identified as company proprietary in-
formation, it shall be treated as privi-
leged and confidential and only shared
within the government on a need-to-
know basis. It shall not be disclosed
outside the government for any reason
inclusive of Freedom of Information re-
quests, without the prior written ap-
proval of the company. Information
provided will be used exclusively for
the implementation of CALEA. This re-
striction does not limit the govern-
ment’s right to use the information
provided if obtained from any other
source without limitation.

§100.21 Alternative dispute resolution.

(a) If an impasse arises in negotia-
tions between the FBI and the carrier
which precludes the execution of a co-
operative agreement, the FBI will con-
sider using mediation with the goal of
achieving, in a timely fashion, a con-
sensual resolution of all outstanding
issues through facilitated negotiations.

(b) Should the carrier agree to medi-
ation, the costs of that mediation proc-
ess shall be shared equally by the FBI
and the carrier.

(c) Each mediation shall be governed
by a separate mediation agreement
prepared by the FBI and the carrier.
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Subpart A—General; Eligibility

§104.1 Purpose.

This part implements the provisions
of the September 11th Victim Com-
pensation Fund of 2001, Title IV of Pub-
lic Law 107-42, 115 Stat. 230 (Air Trans-
portation Safety and System Stabiliza-
tion Act) to provide compensation to
eligible individuals who were phys-
ically injured as a result of the ter-
rorist-related aircraft crashes of Sep-
tember 11, 2001, and to the “personal
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representatives” of those who were
killed as a result of the crashes. All
compensation provided through the
Fund will be on account of personal
physical injuries or death.

§104.2 Eligibility definitions and re-
quirements.

(a) Eligible claimants. The term eligible
claimants means:

(1) Individuals present at the World
Trade Center, Pentagon, or
Shanksville, Pennsylvania site at the
time of or in the immediate aftermath
of the crashes and who suffered phys-
ical harm, as defined herein, as a direct
result of the terrorist-related aircraft
crashes;

(2) The Personal Representatives of
deceased individuals aboard American
Airlines flights 11 or 77 and United Air-
lines flights 93 or 175; and

(3) The Personal Representatives of
individuals who were present at the
World Trade Center, Pentagon, or
Shanksville, Pennsylvania site at the
time of or in the immediate aftermath
of the crashes and who died as a direct
result of the terrorist-related aircraft
crash.

(4) The term eligible claimants does
not include any individual or represent-
ative of an individual who is identified
to have been a participant or con-
spirator in the terrorist-related crashes
of September 11.

(b) Immediate aftermath. The term im-
mediate aftermath of the crashes shall
mean, for purposes of all claimants
other than rescue workers, the period
of time from the crashes until 12 hours
after the crashes. With respect to res-
cue workers who assisted in efforts to
search for and recover victims, the im-
mediate aftermath shall include the
period from the crashes until 96 hours
after the crashes.

(c) Physical harm. (1) The term phys-
ical harm shall mean a physical injury
to the body that was treated by a med-
ical professional within 24 hours of the
injury having been sustained, or within
24 hours of rescue, or within 72 hours of
injury or rescue for those victims who
were unable to realize immediately the
extent of their injuries or for whom
treatment by a medical professional
was not available on September 11, or
within such time period as the Special

§104.3

Master may determine for rescue per-
sonnel who did not or could not obtain
treatment by a medical professional
within 72 hours; and

(2) In every case not involving death,
the physical injury must be verified by
contemporaneous medical records cre-
ated by or at the direction of the med-
ical professional who provided the med-
ical care.

(d) Personal Representative. The term
Personal Representative shall mean the
person determined to be the Personal
Representative under §104.4 of this
part.

(e) Present at the site. The term
present at the site (i.e., the World Trade
Center, Pentagon, or Shanksville,
Pennsylvania site) shall mean phys-
ically present at the time of the crash-
es or in the immediate aftermath:

(1) In the buildings or portions of
buildings that were destroyed as a re-
sult of the airplane crashes; or

(2) In any area contiguous to the
crash sites that the Special Master de-
termines was sufficiently close to the
site that there was a demonstrable risk
of physical harm resulting from the
impact of the aircraft or any subse-
quent fire, explosions, or building col-
lapses (generally, the immediate area
in which the impact occurred, fire oc-
curred, portions of buildings fell, or de-
bris fell upon and injured persons).

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11245, Mar. 13, 2002]

§104.3 Other definitions.

(a) Beneficiary. The term beneficiary
shall mean a person to whom the Per-
sonal Representative shall distribute
all or part of the award under §104.52 of
this Part.

(b) Dependents. The Special Master
shall identify as dependents those per-
sons so identified by the victim on his
or her federal tax return for the year
2000 (or those persons who legally could
have been identified by the victim on
his or her federal tax return for the
year 2000) unless:

(1) The claimant demonstrates that a
minor child of the victim was born or
adopted on or after January 1, 2001;

(2) Another person became a depend-
ent in accordance with then-applicable
law on or after January 1, 2001; or

475



§104.4

(3) The victim was not required by
law to file a federal income tax return
for the year 2000.

(c) Spouse. The Special Master shall
identify as the spouse of a victim the
person reported as spouse on the vic-
tim’s federal tax return for the year
2000 unless:

(1) The victim was married or di-
vorced in accordance with applicable
state law on or after January 1, 2001; or

(2) The victim was not required by
law to file a federal income tax return
for the year 2000.

(d) The Act. The Act, as used in this
part, shall mean Public Law 107-42, 115
Stat. 230 (“Air Transportation Safety
and System Stabilization Act”), 49
U.S.C. 40101 note.

(e) Victim. The term victim shall mean
an eligible injured claimant or a dece-
dent on whose behalf a claim is
brought by an eligible Personal Rep-
resentative.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11245, Mar. 13, 2002]

§104.4 Personal Representative.

(@) In general. The Personal
resentative shall be:

(1) An individual appointed by a
court of competent jurisdiction as the
Personal Representative of the dece-
dent or as the executor or adminis-
trator of the decedent’s will or estate.

(2) In the event that no Personal Rep-
resentative or executor or adminis-
trator has been appointed by any court
of competent jurisdiction, and such
issue is not the subject of pending liti-
gation or other dispute, the Special
Master may, in his discretion, deter-
mine that the Personal Representative
for purposes of compensation by the
Fund is the person named by the dece-
dent in the decedent’s will as the ex-
ecutor or administrator of the dece-
dent’s estate. In the event no will ex-
ists, the Special Master may, in his dis-
cretion, determine that the Personal
Representative for purposes of com-
pensation by the Fund is the first per-
son in the line of succession estab-
lished by the laws of the decedent’s
domicile governing intestacy.

(b) Notice to beneficiaries. Any pur-
ported Personal Representative must,
before filing an Eligibility Form, pro-
vide written notice of the claim (in-

Rep-
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cluding a designated portion of the Eli-
gibility Form) to the immediate family
of the decedent (including, but not lim-
ited to, the decedent’s spouse, former
spouses, children, other dependents,
and parents), to the executor, adminis-
trator, and beneficiaries of the dece-
dent’s will, and to any other persons
who may reasonably be expected to as-
sert an interest in an award or to have
a cause of action to recover damages
relating to the wrongful death of the
decedent. Personal delivery or trans-
mission by certified mail, return re-
ceipt requested, shall be deemed suffi-
cient notice under this provision. The
claim forms shall require that the pur-
ported Personal Representative certify
that such notice (or other notice that
the Special Master deems appropriate)
has been given. In addition, as provided
in §104.21(b)(5) of this part, the Special
Master may publish a list of individ-
uals who have filed Eligibility Forms
and the names of the victims for whom
compensation is sought, but shall not
publish the content of any such form.

(c) Objections to Personal Representa-
tives. Objections to the authority of an
individual to file as the Personal Rep-
resentative of a decedent may be filed
with the Special Master by parties who
assert a financial interest in the award
up to 30 days following the filing by the
Personal Representative. If timely
filed, such objections shall be treated
as evidence of a “dispute” pursuant to
paragraph (d) of this section.

(d) Disputes as to identity. The Special
Master shall not be required to arbi-
trate, litigate, or otherwise resolve any
dispute as to the identity of the Per-
sonal Representative. In the event of a
dispute over the appropriate Personal
Representative, the Special Master
may suspend adjudication of the claim
or, if sufficient information is pro-
vided, calculate the appropriate award
and authorize payment, but place in es-
crow any payment until the dispute is
resolved either by agreement of the
disputing parties or by a court of com-
petent jurisdiction. Alternatively, the
disputing parties may agree in writing
to the identity of a Personal Rep-
resentative to act on their behalf, who
may seek and accept payment from the
Fund while the disputing parties work
to settle their dispute.
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§104.5 Foreign claims.

In the case of claims brought by or
on behalf of foreign citizens, the Spe-
cial Master may alter the requirements
for documentation set forth herein to
the extent such materials are unavail-
able to such foreign claimants.

§104.6 Amendments to this part.

Claimants are entitled to have their
claims processed in accordance with
the provisions of this Part that were in
effect at the time that their claims
were submitted under §104.21(d). All
claims will be processed in accordance
with the current provisions of this
Part, unless the claimant has notified
the Special Master that he or she has
elected to have the claim resolved
under the regulations that were in ef-
fect at the time that the claim was
submitted under §104.21(d).

[67 FR 11245, Mar. 13, 2002]

Subpart B—Filing for Compensa-
tion; Application for Advance
Benefits

§104.21 Filing for compensation.

(a) Compensation form; “filing.” Except
for applications for Advance Benefits
pursuant to §104.22, no claim may be
considered until the claimant has sub-
mitted both an “Eligibility Form” and
either a “Personal Injury Compensa-
tion Form” or a “Death Compensation
Form.” A claim shall be deemed “filed”
for purposes of section 405(b)(3) of the
Act (providing that the Special Master
shall issue a determination not later
than 120 days after the date on which a
claim is filed), and for any time periods
in this part, when a Claims Evaluator
determines that both the Eligibility
Form and either a Personal Injury
Compensation Form or a Death Com-
pensation Form are substantially com-
plete. Provided, however, that if a
claimant files an Eligibility Form re-
questing Advance Benefits pursuant to
§104.22 of this part without filing either
a “Personal Injury Compensation
Form” or a “Death Compensation
Form,” the claim shall be deemed
“filed” when the Claims Evaluator de-
termines that the Eligibility Form is
substantially complete, but the time
period for determination and any time

§104.21

periods in this part shall be stayed or
tolled as described in §104.22(g) of this
part.

(b) Eligibility Form. The Special Mas-
ter shall develop an Eligibility Form
that will require the claimant to pro-
vide information necessary for deter-
mining the claimant’s eligibility to re-
cover from the Fund.

(1) The Eligibility Form may require
that the claimant certify that he or
she has dismissed any pending lawsuit
seeking damages as a result of the ter-
rorist-related airplane crashes of Sep-
tember 11, 2001 (except for actions seek-
ing collateral source benefits) within 90
days of the effective date of this part
pursuant to section 405(c)(3)(B)(ii) of
the Act and that there is no pending
lawsuit brought by a dependent,
spouse, or beneficiary of the victim.

(2) The Special Master may require
as part of the notice requirement pur-
suant to §104.4(b) that the claimant
provide copies of a designated portion
of the Eligibility Form to the imme-
diate family of the decedent (including,
but not limited to, the spouse, former
spouses, children, other dependents,
and parents), to the executor, adminis-
trator, and beneficiaries of the dece-
dent’s will, and to any other persons
who may reasonably be expected to as-
sert an interest in an award or to have
a cause of action to recover damages
relating to the wrongful death of the
decedent.

(3) The Eligibility Form may require
claimants to provide the following
proof:

(i) Proof of death: Death certificate
or similar official documentation;

(ii) Proof of presence at site: Docu-
mentation sufficient to establish pres-
ence at one of the crash sites, which
may include, without Ilimitation, a
death certificate, records of employ-

ment, contemporaneous medical
records, contemporaneous records of
federal, state, city or local govern-

ment, an affidavit or declaration of the
decedent’s or injured claimant’s em-
ployer, or other sworn statement (or
unsworn statement complying with 28
U.S.C. 1746) regarding the presence of
the victim;
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(iii) Proof of death on board aircraft:
Death certificate or records of Amer-
ican or United Airlines or other suffi-
cient official documentation;

(iv) Proof of physical harm: Contem-
poraneous medical records of hospitals,
clinics, physicians, licensed medical
personnel, or registries maintained by
federal, state, or local government, and
records of all continuing medical treat-
ment;

(v) Personal Representative: Copies
of relevant legal documentation, in-
cluding court orders; letters testa-
mentary or similar documentation;
proof of the purported Personal Rep-
resentative’s relationship to the dece-
dent; copies of wills, trusts, or other
testamentary documents; and informa-
tion regarding other possible bene-
ficiaries as requested by the Eligibility
Form,;

(vi) Any other information that the
Special Master deems necessary to de-
termine the claimant’s eligibility.

(4) The Special Master may also re-
quire waivers, consents, or authoriza-
tions from claimants to obtain directly
from third parties tax returns, medical
information, employment information,
or other information that the Special
Master deems relevant in determining
the claimant’s eligibility or award, and
may request an opportunity to review
originals of documents submitted in
connection with the Fund.

(5) Application for Advance Benefits:
The Eligibility Form shall include a
section allowing claimants to indicate
that they wish to apply for Advance
Benefits. Claimants who apply for such
Advance Benefits must certify on that
Form that they have not yet received
$450,000 in collateral source compensa-
tion if they are bringing a claim on be-
half of a deceased victim with a spouse
or dependent, $250,000 in collateral
source compensation if they are bring-
ing a claim on behalf of a deceased vic-
tim who was single with no dependents,
or an amount in excess of their lost
wages plus out-of-pocket medical ex-
penses if they are an injured claimant.
All such claimants also must state on
the Form facts establishing financial
hardship that would justify a deter-
mination that they are in need of Ad-
vance Benefits.
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(6) The Special Master may publish a
list of individuals who have filed Eligi-
bility Forms and the names of the vic-
tims for whom compensation is sought,
but shall not publish the content of
any such form.

(c) Personal Injury Compensation Form
and Death Compensation Form. The Spe-
cial Master shall develop a Personal In-
jury Compensation Form that each in-
jured claimant must submit. The Spe-
cial Master shall also develop a Death
Compensation Form that each Per-
sonal Representative must submit.
These forms shall require the claimant
to provide certain information that the
Special Master deems necessary to de-
termining the amount of any award,
including information concerning in-
come, collateral sources, benefits, and
other financial information, and shall
require the claimant to state the fac-
tual basis for the amount of compensa-
tion sought. It shall also allow the
claimant to submit certain other infor-
mation that may be relevant, but not
necessary, to the determination of the
amount of any award.

(1) Claimants shall, at a minimum,
submit all tax returns that were filed
for the years 1998, 1999, and 2000. The
Special Master may, at his discretion,
require that claimants submit copies of
tax returns or other records for any
other period of years he deems appro-
priate for determination of an award.
The Special Master may also require
waivers, consents, or authorizations
from claimants to obtain directly from
third parties medical information, em-
ployment information, or other infor-
mation that the Special Master deems
relevant to determining the amount of
any award.

(2) Claimants may attach to the
“Personal Injury Compensation Form”
or “Death Compensation Form” any ad-
ditional statements, documents or
analyses by physicians, experts, advi-
sors, or any other person or entity that
the claimant believes may be relevant
to a determination of compensation.

(d) Submission of a claim. Section
405(c)(3)(B) of the Act provides that
upon the submission of a claim under
the Fund, the claimant waives the
right to file a civil action (or to be a
party to an action) in any Federal or
State court for damages sustained as a
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result of the terrorist-related aircraft
crashes of September 11, 2001, except
for civil actions to recover collateral
source obligations and civil actions
against any person who is a knowing
participant in any conspiracy to hijack
any aircraft or commit any terrorist
act. A claim shall be deemed submitted
for purposes of section 405(c)(3)(B) of
the Act when the claim is deemed filed
pursuant to §104.21, regardless of
whether any time limits are stayed or
tolled.

(e) Provisions of information by third
parties. Any third party having an in-
terest in a claim brought by a Personal
Representative may provide written
statements or information regarding
the Personal Representative’s claim.
The Claims Evaluator or the Special
Master or his designee may, at his or
her discretion, include the written
statements or information as part of
the claim.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11245, Mar. 13, 2002]

§104.22 Advance Benefits.

(a) Advance Benefits. Eligible Claim-
ants may apply for immediate “Ad-
vance Benefits” in a fixed amount as
follows:

(1) $50,000 for Personal Representa-
tives; and

(2) $25,000 for injured claimants who
meet the requirements of paragraph (d)
of this section.

(b) Credit against award. The Advance
Benefit shall be credited against any
final compensation award so that the
amount of the Advance Benefit is de-
ducted from the final award under this
program.

(c) Application for Advance Benefits.
An otherwise eligible claimant may
seek Advance Benefits to alleviate fi-
nancial hardship faced by the claimant
(or financial hardship faced by the
beneficiaries of the decedent) by sub-
mitting an Eligibility Form described
in §104.21(b) and indicating thereon
that he or she is applying for Advance
Benefits.

(d) Eligibility for Advance Benefits. In
the case of a Personal Representative,
the claimant may be deemed eligible
for Advance Benefits if a Claims Eval-
uator or the Special Master or his des-
ignee determines that the claimant is

§104.22

eligible to recover under the Fund. In
the case of an injured claimant, the
claimant may be deemed eligible for
Advance Benefits when the Special
Master or his designee determines that
the claimant is eligible to recover
under the Fund and that the claimant’s
physical injury required hospitaliza-
tion for one week or more.

(e) Authorization of payments. (1) Pay-
ment in the amount described in para-
graph (a) of this section will be author-
ized immediately upon a determination
that the claimant is eligible for Ad-
vance Benefits and the claimant is:

(i) An injured claimant;

(i) A Personal Representative who
was the spouse of the deceased victim
on September 11, 2001; or

(iii) A Personal Representative who
has obtained the consent of the spouse
of the deceased victim (or, if there is
no surviving spouse, all of the depend-
ents of the deceased victim) to file for
Advance Benefits.

(2)(i) With respect to other Personal
Representatives, payment will be au-
thorized within 15 days after the deter-
mination that the claimant is eligible
for Advance Benefits, provided that no
other individual has asserted a
colorable conflicting claim as the Per-
sonal Representative with respect to
the decedent and the Personal Rep-
resentative identifies and has given no-
tice to the beneficiaries to whom such
Advance Benefits will be distributed.

(ii) In the event that a colorable con-
flicting claim has been asserted, no Ad-
vance Benefit will be paid until a final
eligibility determination has been
made.

(f) Tolling of 120-day clock and other
time periods. A claimant filing an Eligi-
bility Form requesting Advance Bene-
fits before filing a Personal Injury
Compensation Form or Death Com-
pensation Form will be deemed to have
waived his right to commencement of
the 120-day period in section 405(b)(3) of
the Act (providing that the Special
Master shall provide notice to the
claimant of his determination within
120 days after the date on which a
claim is filed). The 120-day period and
all other time limitations in this part,
except those applicable to Advance
Benefit payments, shall be stayed or
tolled until such time that a Claims
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Evaluator determines that the claim-
ant’s Personal Injury Compensation
Form or Death Compensation Form is
substantially complete.

Subpart C—Claim Intake, Assist-
ance, and Review Proce-
dures

§104.31 Procedure for claims evalua-
tion.

(a) Initial review. Claims Evaluators
shall review the forms filed by the
claimant and either deem the claim
“filed” (pursuant to 104.21(a)) or notify
the claimant of any deficiency in the
forms or any required documents.

(b) Procedural tracks. Each claim will
be placed on a procedural track, de-
scribed herein as “Track A” and “Track
B,” selected by the claimant on the
Personal Injury Compensation Form or
Death Compensation Form.

(1) Procedure for Track A. The Claims
Evaluator shall determine eligibility
and the claimant’s presumed award
pursuant to 8§§104.43 to 104.46 of this
part and, within 45 days of the date the
claim was deemed filed, notify the
claimant in writing of the eligibility
determination, the amount of the pre-
sumed award, and the right to request
a hearing before the Special Master or
his designee under §104.33 of this part.
After an eligible claimant has been no-
tified of the presumed award, the
claimant may either accept the pre-
sumed compensation determination as
the final determination and request
payment, or may instead request a re-
view before the Special Master or his
designee pursuant to §104.33. Claimants
found to be ineligible may appeal pur-
suant to §104.32.

(2) Procedure for Track B. The Claims
Evaluator shall determine eligibility
within 45 days of the date the claim
was deemed filed, but shall not deter-
mine the claimant’s presumed award;
the Claims Evaluator shall notify the
claimant in writing of the eligibility
determination. Upon notification of
eligibility, the claimant will proceed to
a hearing pursuant to §104.33. At such
hearing, the Special Master or his des-
ignee shall utilize the presumptive
award methodology as set forth in
§§104.43 to 104.46 of this part, but may
modify or vary the award if the claim-
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ant presents extraordinary  cir-
cumstances not adequately addressed
by the presumptive award method-
ology. There shall be no review or ap-
peal from this determination.

(c) Multiple claims from the same fam-
ily. The Special Master may treat
claims brought by or on behalf of two
or more members of the same imme-
diate family as related or consolidated
claims for purposes of determining the
amount of any award.

§104.32 Eligibility review.

Any claimant deemed ineligible by
the Claims Evaluator may appeal that
decision to the Special Master or his
designee by filing an eligibility appeal
on forms created by the office of the
Special Master.

§104.33 Hearing.

(@) Supplemental submissions. The
claimant may prepare and file Supple-
mental Submissions within 21 calendar
days from notification of either the
presumed award (Track A) or eligi-
bility (Track B). The Special Master
shall develop forms appropriate for
Supplemental Submissions.

(b) Conduct of hearings. Hearings shall
be before the Special Master or his des-
ignee. The objective of hearings shall
be to permit the claimant to present
information or evidence that the
claimant believes is necessary to a full
understanding of the claim. The claim-
ant may request that the Special Mas-
ter or his designee review any evidence
relevant to the determination of the
award, including without limitation:
Factors and variables used in calcu-
lating economic loss; the identity of
the victim’s spouse and dependents; the
financial needs of the claimant; facts
affecting noneconomic loss; and any
factual or legal arguments that the
claimant contends should affect the
award. Claimants shall be entitled to
submit any statements or reports in
writing. The Special Master or his des-
ignee may require authentication of
documents, including medical records
and reports, and may request and con-
sider information regarding the finan-
cial resources and expenses of the vic-
tim’s family or other material that the
Special Master or his designee deems
relevant.
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(c) Location and duration of hearings.
The hearings shall, to the extent prac-
ticable, be scheduled at times and in
locations convenient to the claimant
or his or her representative. The hear-
ings shall be limited in length to a
time period determined by the Special
Master or his designee.

(d) Witnesses, counsel, and experts.
Claimants shall be permitted, but not
required, to present witnesses, includ-
ing expert witnesses. The Special Mas-
ter or his designee shall be permitted
to question witnesses and examine the
credentials of experts. The claimant
shall be entitled to be represented by
an attorney in good standing, but it is
not necessary that the claimant be rep-
resented by an attorney.

(e) Waivers. The Special Master shall
have authority and discretion to re-
quire any waivers necessary to obtain
more individualized information on
specific claimants.

(f) Track A review of presumed award.
For proceedings under Track A, the
Special Master or his designee shall
make a determination whether:

(1) There was an error in determining
the presumptive award, either because
the claimant’s individual criteria were
misapplied or for another reason; or

(2) The claimant presents extraor-
dinary circumstances not adequately
addressed by the presumptive award.

(g) Determination. The Special Master
shall notify the claimant in writing of
the final amount of the award, but
need not create or provide any written
record of the deliberations that re-
sulted in that determination. There
shall be no further review or appeal of
the Special Master’s determination. In
notifying the claimant of the final
amount of the award, the Special Mas-
ter may designate the portions or per-
centages of the final award that are at-
tributable to economic loss and non-
economic loss, respectively, and may
provide such other information as ap-
propriate to provide adequate guidance
for a court of competent jurisdiction
and a personal representative.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]
§104.34 Publication of awards.

In order to assist potential claimants
in evaluating their options of either

§104.41

filing a claim with the Special Master
or filing a lawsuit in tort, the Special
Master reserves the right to publicize
the amounts of some or all of the
awards, but shall not publish the name
of the claimants or victims that re-
ceived each award. If published, these
decisions would be intended by the Spe-
cial Master as general guides for poten-
tial claimants and should not be
viewed as precedent binding on the
Special Master or his staff.

§104.35 Claims deemed abandoned by
claimants.

The Special Master and his staff will
endeavor to evaluate promptly any in-
formation submitted by claimants.
Nonetheless, it is the responsibility of
the claimant to keep the Special Mas-
ter informed of his or her current ad-
dress and to respond within the dura-
tion of this two-year program to re-
quests for additional information.
Claims outstanding at the end of this
program because of a claimant’s failure
to complete his or her filings shall be
deemed abandoned.

Subpart D—Amount of Com-
pensation for Eligible Claim-
ants.

§104.41 Amount of compensation.

As provided in section 405(b)(1)(B)(ii)
of the Act, in determining the amount
of compensation to which a claimant is
entitled, the Special Master shall take
into consideration the harm to the
claimant, the facts of the claim, and
the individual circumstances of the
claimant. The individual cir-
cumstances of the claimant may in-
clude the financial needs or financial
resources of the claimant or the vic-
tim’s dependents and beneficiaries. As
provided in section 405(b)(6) of the Act,
the Special Master shall reduce the
amount of compensation by the
amount of collateral source compensa-
tion the claimant (or, in the case of a
Personal Representative, the victim’s
beneficiaries) has received or is enti-
tled to receive as a result of the ter-
rorist-related aircraft crashes of Sep-
tember 11, 2001. In no event shall an
award (before collateral source com-
pensation has been deducted) be less

481



§104.42

than $500,000 in any case brought on be-
half of a deceased victim with a spouse
or dependent, or $300,000 in any case
brought on behalf of a deceased victim
who was single with no dependents.

§104.42 Applicable state law.

The phrase “to the extent recovery
for such loss is allowed under applica-
ble state law,” as used in the statute’s
definition of economic loss in section
402(5) of the Act, is interpreted to mean
that the Special Master is not per-
mitted to compensate claimants for
those categories or types of economic
losses that would not be compensable
under the law of the state that would
be applicable to any tort claims
brought by or on behalf of the victim.

§104.43 Determination of presumed
economic loss for decedents.

In reaching presumed determinations
for economic loss for Personal Rep-
resentatives bringing claims on behalf
of decedents, the Special Master shall
consider sums corresponding to the fol-
lowing:

(a) Loss of earnings or other benefits re-
lated to employment. The Special Mas-
ter, as part of the process of reaching a
“determination” pursuant to section
405(b) of the Act, shall develop a meth-
odology and publish schedules, tables,
or charts that will permit prospective
claimants to estimate determinations
of loss of earnings or other benefits re-
lated to employment based upon indi-
vidual circumstances of the deceased
victim, including: The age of the dece-
dent as of September 11, 2001; the num-
ber of dependents who survive the dece-
dent; whether the decedent is survived
by a spouse; and the amount and na-
ture of the decedent’s income for re-
cent years. The Decedent’s salary/in-
come in 1998-2000 (or for other years
the Special Master deems relevant)
shall be evaluated in a manner that the
Special Master deems appropriate. The
Special Master may, if he deems appro-
priate, take an average of income fig-
ures for 1998-2000, and may also con-
sider income for other periods that he
deems appropriate, including published
pay scales for victims who were gov-
ernment or military employees. The
Special Master’s methodology and
schedules, tables, or charts shall yield

28 CFR Ch. | (7-1-04 Edition)

presumed determinations of loss of
earnings or other benefits related to
employment for annual incomes up to
but not beyond the 98th percentile of
individual income in the United States
for the year 2000. In cases where the
victim was a minor child, the Special
Master may assume an average income
for the child commensurate with the
average income of all wage earners in
the United States. For victims who
were members of the armed services or
government employees such as fire-
fighters or police officers, the Special
Master may consider all forms of com-
pensation (or pay) to which the victim
was entitled. For example, military
service members’ and uniformed serv-
ice members’ compensation includes
all of the various components of com-
pensation, including, but not limited
to, basic pay (BPY), basic allowance for
housing (BAH), basic allowance for sub-
sistence (BAS), federal income tax ad-
vantage (TAD), overtime bonuses, dif-
ferential pay, and longevity pay.

(b) Medical expense loss. This loss
equals the out-of-pocket medical ex-
penses that were incurred as a result of
the physical harm suffered by the vic-
tim (i.e., those medical expenses that
were not paid for or reimbursed
through health insurance). This loss
shall be calculated on a case-by-case
basis, using documentation and other
information submitted by the Personal
Representative.

(¢) Replacement services loss. For dece-
dents who did not have any prior
earned income, or who worked only
part time outside the home, economic
loss may be determined with reference
to replacement services and similar
measures.

(d) Loss due to death/burial costs. This
loss shall be calculated on a case-by-
case basis, using documentation and
other information submitted by the
personal representative and includes
the out-of-pocket burial costs that
were incurred.

(e) Loss of business or employment op-
portunities. Such losses shall be ad-
dressed through the procedure outlined
above in paragraph (a) of this section.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]
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§104.44 Determination of presumed
noneconomic losses for decedents.

The presumed non-economic losses
for decedents shall be $250,000 plus an
additional $100,000 for the spouse and
each dependent of the deceased victim.
Such presumed losses include a non-
economic component of replacement
services loss.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]

§104.45 Determination of presumed
economic loss for claimants who
suffered physical harm.

In reaching presumed determinations
for economic loss for claimants who
suffered physical harm (but did not
die), the Special Master shall consider
sums corresponding to the following:

(a) Loss of earnings or other benefits re-
lated to employment. The Special Master
may determine the loss of earnings or
other benefits related to employment
on a case-by-case basis, using docu-
mentation and other information sub-
mitted by the claimant, regarding the
actual amount of work that the claim-
ant has missed or will miss without
compensation. Alternatively, the Spe-
cial Master may determine the loss of
earnings or other benefits related to
employment by relying upon the meth-
odology created pursuant to §104.43(a)
and adjusting the loss based upon the
extent of the victim’s physical harm.

(1) Disability; in general. In evaluating
claims of disability, the Special Master
will, in general, make a determination
regarding whether the claimant is ca-
pable of performing his or her usual
profession in light of the injuries.

(2) Total permanent disability. With re-
spect to claims of total permanent dis-
ability, the Special Master may accept
a determination of disability made by
the Social Security Administration as
evidence of disability without any fur-
ther medical evidence or review. The
Special Master may also consider de-
terminations of permanent total dis-
ability made by other governmental
agencies or private insurers in evalu-
ating the claim. The Special Master
may require that the claimant submit
an evaluation of the claimant’s dis-
ability and ability to perform his or
her occupation prepared by medical ex-
perts.

§104.47

(3) Partial disability. With respect to
claims of partial disability, the Special
Master may consider evidence of the
effect of the partial disability on the
claimant’s ability to perform his or her
usual occupation as well as the effect
of the partial disability on the claim-
ant’s ability to participate in usual
daily activities.

(b) Medical Expense Loss. This loss
equals the out-of-pocket medical ex-
penses that were incurred as a result of
the physical harm suffered by the vic-
tim (i.e., those medical expenses that
were not paid for or reimbursed
through health insurance). In addition,
this loss equals future out-of-pocket
medical expenses that will be incurred
as a result of the physical harm suf-
fered by the victim (i.e., those medical
expenses that will not be paid for or re-
imbursed through health insurance).
These losses shall be calculated on a
case-by-case basis, using documenta-
tion and other information submitted
by the claimant.

(c) Replacement services loss. For in-
jured claimants who did not have any
prior earned income, or who worked
only part-time outside the home, eco-
nomic loss may be determined with ref-
erence to replacement services and
similar measures.

(d) Loss of business or employment op-
portunities. Such losses shall be ad-
dressed through the procedure outlined
above in paragraph (a) of this section.

§104.46 Determination of presumed
noneconomic losses for claimants
who suffered physical harm.

The Special Master may determine
the presumed noneconomic losses for
claimants who suffered physical harm
(but did not die) by relying upon the
noneconomic losses described in §104.44
and adjusting the losses based upon the
extent of the victim’s physical harm.
Such presumed losses include any non-
economic component of replacement
services loss.

§104.47

(a) Payments that constitute collateral
source compensation. The amount of
compensation shall be reduced by all
collateral source compensation, includ-
ing life insurance, pension funds, death
benefits programs, and payments by

Collateral sources.
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Federal, State, or local governments
related to the terrorist-related aircraft
crashes of September 11, 2001. In deter-
mining the appropriate collateral
source offset for future benefit pay-
ments, the Special Master may employ
an appropriate methodology for deter-
mining the present value of such future
benefits. In determining the appro-
priate value of offsets for pension
funds, life insurance and similar collat-
eral sources, the Special Master may,
as appropriate, reduce the amount of
offsets to take account of self-con-
tributions made or premiums paid by
the victim during his or her lifetime.
In determining the appropriate collat-
eral source offset for future benefit
payments that are contingent upon one
or more future event(s), the Special
Master may reduce such offsets to ac-
count for the possibility that the fu-
ture contingencies may or may not
occur. In cases where the recipients of
collateral source compensation are not
beneficiaries of the awards from the
Fund, the Special Master shall have
discretion to exclude such compensa-
tion from the collateral source offset
where necessary to prevent bene-
ficiaries from having their awards re-
duced by collateral source compensa-
tion that they will not receive.

(b) Payments that do not constitute col-
lateral source compensation. The fol-
lowing payments received by claimants
do not constitute collateral source
compensation:

(1) The value of services or in-kind
charitable gifts such as provision of
emergency housing, food, or clothing;
and

(2) Charitable donations distributed
to the beneficiaries of the decedent, to
the injured claimant, or to the bene-
ficiaries of the injured claimant by pri-
vately funded charitable entities; pro-
vided however, that the Special Master
may determine that funds provided to
victims or their families through a pri-
vately funded charitable entity con-
stitute, in substance, a payment de-
scribed in paragraph (a) of this section.

(3) Tax benefits received from the
Federal government as a result of the
enactment of the Victims of Terrorism
Tax Relief Act.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]
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Subpart E—Payment of Claims

§104.51 Payments to eligible individ-
uals.

Not later than 20 days after the date
on which a determination is made by
the Special Master regarding the
amount of compensation due a claim-
ant under the Fund, the Special Master
shall authorize payment to such claim-
ant of the amount determined with re-
spect to the claimant.

§104.52 Distribution of award to dece-
dent’s beneficiaries.

The Personal Representative shall
distribute the award in a manner con-
sistent with the law of the decedent’s
domicile or any applicable rulings
made by a court of competent jurisdic-
tion. The Personal Representative
shall, before payment is authorized,
provide to the Special Master a plan
for distribution of any award received
from the Fund. Notwithstanding any
other provision of these regulations or
any other provision of state law, in the
event that the Special Master con-
cludes that the Personal Representa-
tive’s plan for distribution does not ap-
propriately compensate the victim’s
spouse, children, or other relatives, the
Special Master may direct the Per-
sonal Representative to distribute all
or part of the award to such spouse,
children, or other relatives.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]

Subpart F—Limitations

§104.61 Limitation on civil actions.

(a) General. Section 405(c)(3)(B) of the
Act provides that upon the submission
of a claim under the Fund, the claim-
ant waives the right to file a civil ac-
tion (or be a party to an action) in any
Federal or State court for damages sus-
tained as a result of the terrorist-re-
lated aircraft crashes of September 11,
2001, except that this limitation does
not apply to recover collateral source
obligations, or to a civil action against
any person who is a knowing partici-
pant in any conspiracy to hijack any
aircraft or commit any terrorist act.
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The Special Master shall take appro-
priate steps to inform potential claim-
ants of section 405(c)(3)(B) of the Act.

(b) Pending actions. Claimants who
have filed a civil action or who are a
party to such an action as described in
paragraph (a) of this section may not
file a claim with the Special Master
unless they withdraw from such action
not later than March 21, 2002.

[66 FR 66282, Dec. 21, 2001, as amended at 67
FR 11246, Mar. 13, 2002]

§104.62 Time limit on filing claims.

In accordance with the Act, no claim
may be filed under this part after De-
cember 22, 2003.

§104.63 Subrogation.

Compensation under this Fund does
not constitute the recovery of tort
damages against a third party nor the
settlement of a third party action, and
the United States shall be subrogated
to all potential claims against third
party tortfeasors of any victim receiv-
ing compensation from the Fund. For
that reason, no person or entity having
paid other benefits or compensation to
or on behalf of a victim shall have any
right of recovery, whether through sub-
rogation or otherwise, against the com-
pensation paid by the Fund.

Subpart G—Measures to Protect
the Integrity of the Com-
pensation Program

§104.71 Procedures to prevent and de-
tect fraud.

(a) Review of claims. For the purpose
of detecting and preventing the pay-
ment of fraudulent claims and for the
purpose of assuring accurate and ap-
propriate payments to eligible claim-
ants, the Special Master shall imple-
ment procedures to:

(1) Verify, authenticate, and audit
claims;

(2) Analyze claim submissions to de-
tect inconsistencies, irregularities, du-
plication, and multiple claimants; and

(3) Ensure the quality control of
claims review procedures.

(b) Quality control. The Special Mas-
ter shall institute periodic quality con-
trol audits designed to evaluate the ac-
curacy of submissions and the accuracy

§105.10

of payments, subject to the oversight
of the Inspector General of the Depart-
ment of Justice.

(c) False or fraudulent claims. The Spe-
cial Master shall refer all evidence of
false or fraudulent claims to appro-
priate law enforcement authorities.

PART 105—SECURITY RISK
ASSESSMENTS

Subpart A [Reserved]

Subpart B—Aviation Training for Aliens and
Other Designated Individuals

Sec.

105.10 Definitions, purpose, and scope.

105.11 Individuals not requiring a security
risk assessment.

105.12 Notification for candidates eligible
for expedited processing.

105.13 Notification for candidates not eligi-
ble for expedited processing.

105.14 Risk assessment for candidates.

AUTHORITY: Section 113 of Pub. L. 107-71,
115 Stat. 622 (49 U.S.C. 44939).

SOURCE: Order No. 2656-2003, 68 FR 7318,
February 13, 2003, unless otherwise noted.

Subpart A [Reserved]

Subpart B—Aviation Training for
Aliens and Other Designated
Individuals

§105.10 Definitions,
scope.

(a) Definitions.

ATSA means the Aviation and Trans-
portation Security Act, Public Law
107-71.

Candidate means any person who is
an alien as defined in section 101(a)(3)
of the Immigration and Nationality
Act, 8 U.S.C. 1101(a)(3), or a person
specified by the Under Secretary of
Transportation for Security, who seeks
training in the operation of an aircraft
with a maximum certificated takeoff
weight of 12,500 pounds or more from a
Provider.

Certificates with ratings recognized by
the United States means a valid pilot or
flight engineer certificate with ratings
issued by the United States, or a valid
foreign pilot or flight engineer license
issued by a member of the Assembly of

purpose, and
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