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§960.20

findings and conclusions on the appli-
cant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the Postal Service’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. If
the applicant has sought an award
against the Postal Service and another
agency, the decision shall allocate re-
sponsibility for payment of any award
made between the Postal Service and
the other agency, and shall explain the
reasons for the allocation made.

(b) The Board of Contract Appeals
shall issue its decision on the applica-
tion as promptly as possible after com-
pletion of proceedings on the applica-
tion. Whenever possible, the decision
shall be made by the same Administra-
tive Judge or panel that decided the
contract appeal for which fees are
sought. The decision shall be in the for-
mat described in paragraph (a) of this
section.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987]

§960.20 Further Postal Service review.

(a) Either the applicant or Postal
Service counsel may seek review of the
initial decision on the fee application,
in accordance with §952.25 or §953.14. If
neither the applicant nor the Postal
Service counsel seeks review, the ini-
tial decision on the application shall
become a final decison of the Postal
Service 30 days after it is issued. If re-
view is taken, the Judicial Officer will
issue a final decision on the applica-
tion or remand the application to the
adjudicative officer for further pro-
ceedings.

(b) In Board of Contract Appeals pro-
ceedings, either party may seek recon-
sideration of the decision on the fee ap-
plication in accordance with 39 CFR
955.30.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987]
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§960.21 Judicial review.

A party other than the Postal Serv-
ice may, within 30 days after a deter-
mination on the award is made, appeal
the determination to the court of the
United States having jurisdiction to re-
view the merits of the underlying deci-
sion of the agency adversary adjudica-
tion in accordance with 5 U.S.C.
504(c)(2).

[52 FR 6799, Mar. 5, 1987]

§960.22 Payment of award.

An applicant seeking payment of an
award shall submit to the Judicial Offi-
cer a copy of the Postal Service’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. Re-
quests for payment should be sent to:
Judicial Officer, 2101 Wilson Boulevard,
Suite 600, Arlington, VA 22201-3078. The
Judicial Officer shall submit certifi-
cation for payment to the Postal Data
Center. The Postal Service will pay the
amount awarded to the applicant with-
in 60 days, unless judicial review of the
award or of the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

[46 FR 45945, Sept. 16, 1981, as amended at 63
FR 66052, Dec. 1, 1998]
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AUTHORITY: 39 U.S.C. 204, 401;
5514(a).

SOURCE: 51 FR 1251, Jan. 10, 1986, unless
otherwise noted.

5 U.S.C.

§961.1 Authority for rules.

These rules are issued by the Judicial
Officer pursuant to authority delegated
by the Postmaster General.

§961.2 Scope of rules.

The rules in this part apply to the
hearing provided by section 5 of the
Debt Collection Act of 1982, as amend-
ed, 5 U.S.C. 5514(a), on the Postal Serv-
ice’s determination of the existence or
amount of an employee debt to the
Postal Service, or of the terms of the
employee’s debt repayment schedule.
In addition, these rules, as appropriate,
apply to a hearing under section 5 of
the Debt Collection Act when an Ad-
ministrative Law Judge or an Adminis-
trative Judge in the Judicial Officer
Department is designated as the Hear-
ing Official for a creditor Federal agen-
cy other than the Postal Service pursu-
ant to an agreement between the Post-
al Service and that agency.

§961.3 Definitions.

(a) Employee refers to a current em-
ployee of the Postal Service or another
Federal agency who is alleged to be in-
debted to the Postal Service or another
creditor Federal agency and whose
hearing under section 5 of the Debt
Collection Act is being conducted
under these rules.

(b) General Counsel refers to the Gen-
eral Counsel of the Postal Service, and
includes a designated representative.

(c) Hearing Official refers to an Ad-
ministrative Law Judge qualified to
hear cases under the Administrative
Procedure Act, an Administrative
Judge appointed under the Contract
Disputes Act of 1978, or any other
qualified person not under the control
or supervision of the Postmaster Gen-
eral, who is designated by the Judicial
Officer to conduct the hearing under
section 5 of the Debt Collection Act of
1982, as amended, 5 U.S.C. 5514(a).

(d) Judicial Officer refers to the Judi-
cial Officer or Acting Judicial Officer
of the United States Postal Service.

(e) Notice of Involuntary Administrative
Salary Offsets Under the Debt Collection

§961.4

Act refers to the formal written notice
required by section 5 of the Debt Col-
lection Act before involuntary collec-
tion deductions can be taken from an
employee’s salary.

(f) Postmaster/Installation Head refers
to the Postal Service official who is au-
thorized under the Postal Service Em-
ployee and Labor Relations Manual to
make the initial determination of em-
ployee indebtedness and to issue the
“Notice of Involuntary Administrative
Salary Offsets Under the Debt Collec-
tion Act.”

(9) Recorder refers to the Recorder,
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard,
Suite 600, Arlington, VA 22201-3078.

[51 FR 1251, Jan. 10, 1986, as amended at 63
FR 66053, Dec. 1, 1998]

§961.4 Employee petition for a hearing
and supplement to petition.

(a) If an employee desires a hearing,
prescribed by section 5 of the Debt Col-
lection Act, on the Postal Service’s de-
termination of the existence or amount
of a debt, or on the involuntary repay-
ment terms proposed by the Postal
Service, the employee must file a writ-
ten, signed petition with the Recorder,
Judicial Officer Department, U.S. Post-
al Service, 2101 Wilson Boulevard,
Suite 600, Arlington, VA 22201-3078, on
or before the fifteenth (15th) calendar
day following the employee’s receipt of
the Postal Service’s “Notice of Involun-
tary Administrative Salary Offsets
Under the Debt Collection Act.”

(b) The hearing petition is to include
the following:

(1) The words, “Petition for Hearing
Under the Debt Collection Act,” promi-
nently captioned at the top of the first
page:

(2) The name of the employee peti-
tioner and the employee’s work and
home addresses, and work and home
telephone numbers; or other address
and telephone number where the em-
ployee may be contacted about the
hearing proceedings;

(3) A statement of the date the em-
ployee received the “Notice of Involun-
tary Administrative Salary Offsets
Under the Debt Collection Act,” and a
copy of the Notice;

(4) A statement indicating whether
the employee requests an oral hearing
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or a hearing based solely on written
submissions;

(5) If the employee requests an oral
hearing, a statement of the evidence he
or she will produce which makes an
oral hearing necessary, including a list
of witnesses, with their addresses,
whom the employee expects to call; the
proposed city for the hearing site, with
justification for holding the hearing in
that city; and recommended alter-
native dates for the hearing; which
should be within 40 days from filing the
Petition;

(6) A statement of the grounds upon
which the employee objects to the
Postal Service’s determination of the
existence or amount of the debt, or to
the proposed offset schedule. This
statement should identify and explain
with reasonable specificity and brevity
the facts, evidence, and legal argu-
ments, if any, which the employee be-
lieves support his or her position;

(7) Copies of all records in the em-
ployee’s possession which relate to the
debt; and

(8) If an employee contends that the
Postal Service’s proposed offset sched-
ule would result in a severe financial
hardship on the employee and his or
her spouse and dependents, an alter-
native offset schedule, and a statement
and supporting documents indicating
for the employee and his or her spouse
and dependents for the one year pre-
ceding the Postal Service’s notice and
for the repayment period proposed by
the employee in his or her altenative
offset schedule, their total income
from all sources; assets; liabilities;
number of dependents; and expenses for
food, housing, clothing, transportation,
medical care, and exceptional expenses,
if any.

(c) The employee may, if necessary,
file with the Recorder, additional in-
formation as a Supplement to the Peti-
tion on or before the thirtieth (30th)
calendar day following the employee’s
receipt of the Postal Service’s “Notice
of Involuntary Administrative Salary
Offsets Under the Debt Collection Act.”

[51 FR 1251, Jan. 10, 1986, as amended at 63
FR 66053, Dec. 1, 1998]
§961.5 Effect of Petition filing.

Upon receipt and docketing of the
employee’s Petition for a hearing, the

39 CFR Ch. | (7-1-04 Edition)

Recorder will notify the Postmaster/In-
stallation Head and the General Coun-
sel that the Petition has been filed and
that pursuant to section 5 of the Debt
Collection Act, a timely-filed Petition
for a hearing stays further collection
action.

§961.6 Filing, docketing and serving
documents; computation of time;
representation of parties.

(a) Filing. All documents relating to
the Debt Collection Act hearing pro-
ceedings must be filed by the employee
or the General Counsel with the Re-
corder. (Normal Recorder office busi-
ness hours are between 8:15 a.m. and
4:45 p.m., eastern standard or day-light
saving time as appropriate during the
year.) The Recorder will transmit a
copy of each document filed to the
other party, and the original to the
Hearing Official.

(b) Docketing. The Recorder will
maintain a docket record of Debt Col-
lection Act hearing petition pro-
ceedings and will assign each employee
Petition a docket number. After notifi-
cation of the docket number, the em-
ployee and General Counsel should
refer to it on any further filings re-
garding the Petition.

(c) Time computation. A filing period
under the rules in this part excludes
the day the period begins, and includes
the last day of the period unless the
last day is a Saturday, Sunday, or legal
holiday, in which event the period runs
until the close of business on the next
business day.

(d) Representation of parties. After the
filing of the Petition, further document
transmittals for, or communications
with, the Postmaster/Installation Head
or Postal Service shall be through
their representative, the General Coun-
sel, or, if an appropriate notice of ap-
pearance is filed, the General Counsel’s
designee. If a notice of appearance by
an attorney authorized to practice law
in any of the United States or the Dis-
trict of Columbia or a territory of the
United States is filed in behalf of an
employee, further transmissions of
documents and other communications
with the employee shall be made
through his or her attorney rather
than directly with the employee.
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§961.7 Answer to Petition and Supple-
ment to Petition.

If the employee’s Petition states rea-
sons to support the employee’s posi-
tion, within 15 days from notice of the
Petition, the General Counsel shall file
an Answer to the Petition, and attach
all available relevant records and docu-
ments in support of the Postal Serv-
ice’s claim, and a list of witnesses the
Postal Service intends to call if an oral
hearing is granted. If the employee
files a Supplement to the Petition, the
General Counsel, within ten (10) cal-
endar days from the filing of the Sup-
plement with the Recorder must file
any Supplemental Answer and records
to support the position of the Postal
Service.

§961.8 Hearing Official authority and
responsibilities.

The Hearing Official shall provide a
full and fair hearing. The proceedings
must be expedited to ensure issuance of
the final decision no later than 60 days
after the filing of the employee’s hear-
ing Petition. The Hearing Official’s au-
thority includes, but is not limited to,
the following:

(a) Ruling on all offers, motions or
requests by the parties;

(b) Issuing any notices, orders or
memoranda to the parties concerning
the hearing proceedings;

(c) Using telephone conferences with
the parties to expedite the proceedings.
A memorandum of a telephone con-
ference will be transmitted to both par-
ties;

(d) Determining if an oral hearing
should be held; and setting the place,
date and time for the hearing or the
taking of testimony by telephone con-
ference;

(e) Administering oaths or affirma-
tions to witnesses, and conducting the
hearing in a manner to maintain dis-
cipline and decorum while assuring
that relevant, reliable and probative
evidence is elicited on the issues in dis-
pute, but irrelevant, immaterial or rep-
etitious evidence is excluded;

(f) Establishing the record
case;

(9) Issuing the final decision orally or
in writing no later than sixty (60) days
after the filing of the employee’s hear-
ing Petition. When an oral decision is

in the

§961.11

rendered, a written confirmation will
thereafter be sent to the parties. The
decision must include the determina-
tion of the amount and validity of the
alleged debt and, where applicable, the
repayment schedule. It should also in-
clude findings and reasons.

§961.9 Effect of Hearing Official’s de-
cision; motion for reconsideration.

The Hearing Official’s decision shall
be the final administrative determina-
tion on the employee’s debt or repay-
ment schedule. No reconsideration of
the decision will be allowed unless a
motion for reconsideration is filed by
either party within 10 days from re-
ceipt of the decision and shows good
reasons for reconsideration. Reconsid-
eration will be allowed only in the dis-
cretion of the Hearing Official. A mo-
tion for reconsideration by the em-
ployee will not operate to stay the col-
lection action authorized by the Hear-
ing Official’s decision.

§961.10 Waiver of employee rights.

The Hearing Official may determine
the employee has waived his or her
right to a hearing and the employee’s
pay shall be offset in accordance with
the Postal Service’s offset schedule, if
the employee:

(a) Files a Petition for hearing after
the end of the 15-day period allowed by
the Act for filing the Petition, and fails
to demonstrate to the satisfaction of
the Hearing Official good cause for the
delay;

(b) Has received notice to appear at
an oral hearing but fails to do so with-
out showing circumstances beyond the
employee’s control;

(c) Fails to file required submissions
or to comply with orders of the Hear-
ing Official, and the failure makes it
difficult or impossible to hold the hear-
ing or to issue the decision within the
statutory time;

(d) Files a withdrawal of his or her
Petition for a hearing with the Re-
corder.

§961.11 Ex parte communications.

Ex parte communications between a
Hearing Official or his staff and a party
shall not be made. This prohibition
does not apply to procedural matters.
A memorandum of any communication
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Pt. 962

between the Hearing Official and a
party will be transmitted to both par-
ties.

PART 962—RULES OF PRACTICE IN
PROCEEDINGS RELATIVE TO THE
PROGRAM FRAUD CIVIL REM-
EDIES ACT

Sec.
962.1
962.2
962.3

Purpose.

Definitions.

Petition for hearing.

962.4 Referral of complaint.

962.5 Scope of hearing; evidentiary stand-
ard.

962.6 Notice of hearing.

962.7 Hearing location.

962.8 Rights of parties.

962.9 Responsibilities and authority of pre-
siding officer.

962.10 Prehearing conferences.

962.11 Respondent access to information.

962.12 Depositions; interrogatories; admis-
sion of facts; production and inspection
of documents.

962.13 Subpoenas.

962.14 Enforcement of subpoenas.

962.15 Sanctions.

962.16 Disqualification of reviewing official
or presiding official.

962.17 Ex parte communications.

962.18 Post-hearing briefs.

962.19 Transcript of proceedings.

962.20 Initial decision.

962.21 Appeal of initial decision to judicial
officer.

962.22 Form and filing of documents.

962.23 Service of notice of hearing, other
documents.

962.24 Computation of time.

962.25 Continuances and extensions.

962.26 Settlement.

962.27 Limitations.

AUTHORITY: 31 U.S.C. Chapter 38; 39 U.S.C.
401.

SOURCE: 52 FR 12904, Apr. 20, 1987, unless
otherwise noted.

§962.1 Purpose.

This part establishes the procedures
governing the hearing and appeal
rights of any person alleged to be liable
for civil penalties and assessments
under the Program Fraud Civil Rem-
edies Act of 1986 (codified at 31 U.S.C.
3801-3812).

§962.2 Definitions.

(a) Attorney refers to an individual
authorized to practice law in any of the

39 CFR Ch. | (7-1-04 Edition)

United States or the District of Colum-
bia or a territory of the United States.

(b) Complaint refers to the adminis-
trative Complaint served by the Re-
viewing Official on a Respondent pur-
suant to §273.8 of this title.

(c) Initial Decision refers to the writ-
ten decision which the Presiding Offi-
cer is required by §962.20 to render, and
includes a revised initial decision
issued following a remand.

(d) Investigating Official refers to the
Inspector General of the United States
Postal Service or any designee within
the Office of the Inspector General.

(e) Judicial Officer refers to the Judi-
cial Officer or Acting Judicial Officer
of the United States Postal Service or
for purposes other than specified in
§962.21 any designee within the Judi-
cial Officer Department.

(f) Party refers to the Postal Service
or the Respondent.

(g) Person refers to any individual,
partnership, corporation, association,
or private organization.

(h) Postmaster General refers to the
Postmaster General of the United
States or his designee.

(i) Presiding Officer refers to an Ad-
ministrative Law Judge designated by
the Judicial Officer to conduct a hear-
ing authorized by 31 U.S.C. 3803.

(J) Recorder refers to the Recorder of
the United States Postal Service, 2101
Wilson Boulevard, Suite 600, Arlington,
VA 22201-3078.

(k) Representative refers to an attor-
ney or other advocate.

(I) Respondent refers to any person al-
leged to be liable for a civil penalty or
assessment under 31 U.S.C. 3802.

(m) Reviewing Official refers to the
General Counsel of the Postal Service
or any designee within the Law Depart-
ment who serves in a position for
which the rate of basic pay is not less
than the minimum rate payable under
section 5376 of title 5 of the United
States Code.

[52 FR 12904, Apr. 20, 1987, as amended at 63
FR 66053, Dec. 1, 1998; 67 FR 62179, Oct. 4,
2002]

§962.3 Petition for hearing.

Within 30 days of receiving the Post-
al Service’s Complaint, issued pursuant
to §273.8 of this title, alleging liability
under 31 U.S.C. 3802, the Respondent
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