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§ 1039.140 What is my engine’s max-
imum engine power? 

(a) An engine configuration’s max-
imum engine power is the maximum 
brake power point on the nominal 
power curve for the engine configura-
tion, as defined in this section. Round 
the power value to the nearest whole 
kilowatt. 

(b) The nominal power curve of an 
engine configuration is the relation-
ship between maximum available en-
gine brake power and engine speed for 
an engine, using the mapping proce-
dures of 40 CFR part 1065, based on the 
manufacturer’s design and production 
specifications for the engine. This in-
formation may also be expressed by a 
torque curve that relates maximum 
available engine torque with engine 
speed. 

(c) The nominal power curve must be 
within the range of the actual power 
curves of production engines consid-
ering normal production variability. If 
after production begins it is deter-
mined that your nominal power curve 
does not represent production engines, 
we may require you to amend your ap-
plication for certification under 
§ 1039.225. 

(d) Throughout this part, references 
to a specific power value or a range of 
power values for an engine are based on 
maximum engine power. For example, 
the group of engines with maximum 
engine power above 560 kW may be re-
ferred to as engines above 560 kW. 

Subpart C—Certifying Engine 
Families 

§ 1039.201 What are the general re-
quirements for obtaining a certifi-
cate of conformity? 

(a) You must send us a separate ap-
plication for a certificate of con-
formity for each engine family. A cer-
tificate of conformity is valid from the 
indicated effective date until December 
31 of the model year for which it is 
issued. 

(b) The application must contain all 
the information required by this part 
and must not include false or incom-
plete statements or information (see 
§ 1039.255). 

(c) We may ask you to include less 
information than we specify in this 

subpart, as long as you maintain all 
the information required by § 1039.250. 

(d) You must use good engineering 
judgment for all decisions related to 
your application (see 40 CFR 1068.5). 

(e) An authorized representative of 
your company must approve and sign 
the application. 

(f) See § 1039.255 for provisions de-
scribing how we will process your ap-
plication. 

(g) We may require you to deliver 
your test engines to a facility we des-
ignate for our testing (see § 1039.235(c)). 

§ 1039.205 What must I include in my 
application? 

This section specifies the informa-
tion that must be in your application, 
unless we ask you to include less infor-
mation under § 1039.201(c). We may re-
quire you to provide additional infor-
mation to evaluate your application. 

(a) Describe the engine family’s spec-
ifications and other basic parameters 
of the engine’s design and emission 
controls. List the fuel type on which 
your engines are designed to operate 
(for example, ultra low-sulfur diesel 
fuel). List each distinguishable engine 
configuration in the engine family. For 
each engine configuration, list the 
maximum engine power and the range 
of values for maximum engine power 
resulting from production tolerances, 
as described in § 1039.140. 

(b) Explain how the emission-control 
system operates. Describe in detail all 
system components for controlling ex-
haust emissions, including all auxil-
iary-emission control devices (AECDs) 
and all fuel-system components you 
will install on any production or test 
engine. Identify the part number of 
each component you describe. For this 
paragraph (b), treat as separate AECDs 
any devices that modulate or activate 
differently from each other. Include all 
the following: 

(1) Give a general overview of the en-
gine, the emission-control strategies, 
and all AECDs. 

(2) Describe each AECD’s general pur-
pose and function. 

(3) Identify the parameters that each 
AECD senses (including measuring, es-
timating, calculating, or empirically 
deriving the values). Include equip-
ment-based parameters and state 
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whether you simulate them during 
testing with the applicable procedures. 

(4) Describe the purpose for sensing 
each parameter. 

(5) Identify the location of each sen-
sor the AECD uses. 

(6) Identify the threshold values for 
the sensed parameters that activate 
the AECD. 

(7) Describe the parameters that the 
AECD modulates (controls) in response 
to any sensed parameters, including 
the range of modulation for each pa-
rameter, the relationship between the 
sensed parameters and the controlled 
parameters and how the modulation 
achieves the AECD’s stated purpose. 
Use graphs and tables, as necessary. 

(8) Describe each AECD’s specific 
calibration details. This may be in the 
form of data tables, graphical represen-
tations, or some other description. 

(9) Describe the hierarchy among the 
AECDs when multiple AECDs sense or 
modulate the same parameter. De-
scribe whether the strategies interact 
in a comparative or additive manner 
and identify which AECD takes prece-
dence in responding, if applicable. 

(10) Explain the extent to which the 
AECD is included in the applicable test 
procedures specified in subpart F of 
this part. 

(11) Do the following additional 
things for AECDs designed to protect 
engines or equipment: 

(i) Identify the engine and/or equip-
ment design limits that make protec-
tion necessary and describe any dam-
age that would occur without the 
AECD. 

(ii) Describe how each sensed param-
eter relates to the protected compo-
nents’ design limits or those operating 
conditions that cause the need for pro-
tection. 

(iii) Describe the relationship be-
tween the design limits/parameters 
being protected and the parameters 
sensed or calculated as surrogates for 
those design limits/parameters, if ap-
plicable. 

(iv) Describe how the modulation by 
the AECD prevents engines and/or 
equipment from exceeding design lim-
its. 

(v) Explain why it is necessary to es-
timate any parameters instead of 
measuring them directly and describe 

how the AECD calculates the esti-
mated value, if applicable. 

(vi) Describe how you calibrate the 
AECD modulation to activate only dur-
ing conditions related to the stated 
need to protect components and only 
as needed to sufficiently protect those 
components in a way that minimizes 
the emission impact. 

(c) [Reserved] 
(d) Describe the engines you selected 

for testing and the reasons for select-
ing them. 

(e) Describe the test equipment and 
procedures that you used, including 
any special or alternate test proce-
dures you used (see § 1039.501). 

(f) Describe how you operated the 
emission-data engine before testing, in-
cluding the duty cycle and the number 
of engine operating hours used to sta-
bilize emission levels. Explain why you 
selected the method of service accumu-
lation. Describe any scheduled mainte-
nance you did. 

(g) List the specifications of the test 
fuel to show that it falls within the re-
quired ranges we specify in 40 CFR part 
1065. 

(h) Identify the engine family’s use-
ful life. 

(i) Include the maintenance instruc-
tions you will give to the ultimate pur-
chaser of each new nonroad engine (see 
§ 1039.125). 

(j) Include the emission-related in-
stallation instructions you will provide 
if someone else installs your engines in 
a piece of nonroad equipment (see 
§ 1039.130). 

(k) Describe your emission control 
information label (see § 1039.135). 

(l) Identify the emission standards or 
FELs to which you are certifying en-
gines in the engine family. Identify the 
ambient operating regions that will 
apply for NTE testing under 
§ 1039.101(e)(4). 

(m) Identify the engine family’s dete-
rioration factors and describe how you 
developed them (see § 1039.245). Present 
any emission test data you used for 
this. 

(n) State that you operated your 
emission-data engines as described in 
the application (including the test pro-
cedures, test parameters, and test 
fuels) to show you meet the require-
ments of this part. 
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(o) Present emission data for hydro-
carbons (such as NMHC or THCE, as 
applicable), NOX, PM, and CO on an 
emission-data engine to show your en-
gines meet the applicable duty-cycle 
emission standards we specify in 
§ 1039.101. Show emission data figures 
before and after applying adjustment 
factors for regeneration and deteriora-
tion factors for each engine. Present 
emission data to show that you meet 
any applicable smoke standards we 
specify in § 1039.105. If we specify more 
than one grade of any fuel type (for ex-
ample, high-sulfur and low-sulfur die-
sel fuel), you need to submit test data 
only for one grade, unless the regula-
tions of this part specify otherwise for 
your engine. Note that § 1039.235 allows 
you to submit an application in certain 
cases without new emission data. 

(p) State that all the engines in the 
engine family comply with the not-to- 
exceed emission standards we specify 
in subpart B of this part for all normal 
operation and use when tested as speci-
fied in § 1039.515. Describe any relevant 
testing, engineering analysis, or other 
information in sufficient detail to sup-
port your statement. 

(q) For engines above 560 kW, include 
information showing how your emis-
sion controls will function during nor-
mal in-use transient operation. For ex-
ample, this might include the fol-
lowing: 

(1) Emission data from transient 
testing of engines using measurement 
systems designed for measuring in-use 
emissions. 

(2) Comparison of the engine design 
for controlling transient emissions 
with that from engines for which you 
have emission data over the transient 
duty cycle for certification. 

(3) Detailed descriptions of control 
algorithms and other design param-
eters for controlling transient emis-
sions. 

(r) Report all test results, including 
those from invalid tests or from any 
other tests, whether or not they were 
conducted according to the test proce-
dures of subpart F of this part. If you 
measure CO2, report those emission 
levels. We may ask you to send other 
information to confirm that your tests 
were valid under the requirements of 
this part and 40 CFR part 1065. 

(s) Describe all adjustable operating 
parameters (see § 1039.115(e)), including 
production tolerances. Include the fol-
lowing in your description of each pa-
rameter: 

(1) The nominal or recommended set-
ting. 

(2) The intended physically adjust-
able range. 

(3) The limits or stops used to estab-
lish adjustable ranges. 

(4) Information showing why the lim-
its, stops, or other means of inhibiting 
adjustment are effective in preventing 
adjustment of parameters on in-use en-
gines to settings outside your intended 
physically adjustable ranges. 

(t) Provide the information to read, 
record, and interpret all the informa-
tion broadcast by an engine’s onboard 
computers and electronic control units. 
State that, upon request, you will give 
us any hardware, software, or tools we 
would need to do this. If you broadcast 
a surrogate parameter for torque val-
ues, you must provide us what we need 
to convert these into torque units. You 
may reference any appropriate publicly 
released standards that define conven-
tions for these messages and param-
eters. Format your information con-
sistent with publicly released stand-
ards. 

(u) Confirm that your emission-re-
lated installation instructions specify 
how to ensure that sampling of exhaust 
emissions will be possible after engines 
are installed in equipment and placed 
in service. If this cannot be done by 
simply adding a 20-centimeter exten-
sion to the exhaust pipe, show how to 
sample exhaust emissions in a way 
that prevents diluting the exhaust 
sample with ambient air. 

(v) State whether your certification 
is limited for certain engines. If this is 
the case, describe how you will prevent 
use of these engines in applications for 
which they are not certified. This ap-
plies for engines such as the following: 

(1) Constant-speed engines. 
(2) Engines used for transportation 

refrigeration units that you certify 
under the provisions of § 1039.645. 

(3) Hand-startable engines certified 
under the provisions of § 1039.101(c). 

(4) Engines above 560 kW that are not 
certified to emission standards for gen-
erator-set engines. 
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(w) Unconditionally certify that all 
the engines in the engine family com-
ply with the requirements of this part, 
other referenced parts of the CFR, and 
the Clean Air Act. 

(x) Include estimates of U.S.-directed 
production volumes. 

(y) Include the information required 
by other subparts of this part. For ex-
ample, include the information re-
quired by § 1039.725 if you participate in 
the ABT program. 

(z) Include other applicable informa-
tion, such as information specified in 
this part or 40 CFR part 1068 related to 
requests for exemptions. 

§ 1039.210 May I get preliminary ap-
proval before I complete my appli-
cation? 

If you send us information before you 
finish the application, we will review it 
and make any appropriate determina-
tions, especially for questions related 
to engine family definitions, auxiliary 
emission-control devices, deterioration 
factors, testing for service accumula-
tion, maintenance, and NTE defi-
ciencies and carve-outs. Decisions 
made under this section are considered 
to be preliminary approval, subject to 
final review and approval. If you re-
quest preliminary approval related to 
the upcoming model year or the model 
year after that, we will make best-ef-
forts to make the appropriate deter-
minations as soon as practicable. We 
will generally not provide preliminary 
approval related to a future model year 
more than two years ahead of time. 

§ 1039.220 How do I amend the mainte-
nance instructions in my applica-
tion? 

You may amend your emission-re-
lated maintenance instructions after 
you submit your application for certifi-
cation, as long as the amended instruc-
tions remain consistent with the provi-
sions of § 1039.125. You must send the 
Designated Compliance Officer a re-
quest to amend your application for 
certification for an engine family if 
you want to change the emission-re-
lated maintenance instructions in a 
way that could affect emissions. In 
your request, describe the proposed 
changes to the maintenance instruc-
tions. We will disapprove your request 

if we determine that the amended in-
structions are inconsistent with main-
tenance you performed on emission- 
data engines. 

(a) If you are decreasing the specified 
maintenance, you may distribute the 
new maintenance instructions to your 
customers 30 days after we receive your 
request, unless we disapprove your re-
quest. We may approve a shorter time 
or waive this requirement. 

(b) If your requested change would 
not decrease the specified mainte-
nance, you may distribute the new 
maintenance instructions anytime 
after you send your request. For exam-
ple, this paragraph (b) would cover add-
ing instructions to increase the fre-
quency of a maintenance step for en-
gines in severe-duty applications. 

(c) You need not request approval if 
you are making only minor corrections 
(such as correcting typographical mis-
takes), clarifying your maintenance in-
structions, or changing instructions for 
maintenance unrelated to emission 
control. 

§ 1039.225 How do I amend my applica-
tion for certification to include new 
or modified engines? 

Before we issue you a certificate of 
conformity, you may amend your ap-
plication to include new or modified 
engine configurations, subject to the 
provisions of this section. After we 
have issued your certificate of con-
formity, you may send us an amended 
application requesting that we include 
new or modified engine configurations 
within the scope of the certificate, sub-
ject to the provisions of this section. 
You must amend your application if 
any changes occur with respect to any 
information included in your applica-
tion. 

(a) You must amend your application 
before you take either of the following 
actions: 

(1) Add an engine (that is, an addi-
tional engine configuration) to an en-
gine family. In this case, the engine 
added must be consistent with other 
engines in the engine family with re-
spect to the criteria listed in § 1039.230. 

(2) Change an engine already included 
in an engine family in a way that may 
affect emissions, or change any of the 
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components you described in your ap-
plication for certification. This in-
cludes production and design changes 
that may affect emissions any time 
during the engine’s lifetime. 

(b) To amend your application for 
certification, send the Designated 
Compliance Officer the following infor-
mation: 

(1) Describe in detail the addition or 
change in the engine model or configu-
ration you intend to make. 

(2) Include engineering evaluations or 
data showing that the amended engine 
family complies with all applicable re-
quirements. You may do this by show-
ing that the original emission-data en-
gine is still appropriate with respect to 
showing compliance of the amended 
family with all applicable require-
ments. 

(3) If the original emission-data en-
gine for the engine family is not appro-
priate to show compliance for the new 
or modified nonroad engine, include 
new test data showing that the new or 
modified nonroad engine meets the re-
quirements of this part. 

(c) We may ask for more test data or 
engineering evaluations. You must give 
us these within 30 days after we request 
them. 

(d) For engine families already cov-
ered by a certificate of conformity, we 
will determine whether the existing 
certificate of conformity covers your 
new or modified nonroad engine. You 
may ask for a hearing if we deny your 
request (see § 1039.820). 

(e) For engine families already cov-
ered by a certificate of conformity, you 
may start producing the new or modi-
fied nonroad engine anytime after you 
send us your amended application, be-
fore we make a decision under para-
graph (d) of this section. However, if we 
determine that the affected engines do 
not meet applicable requirements, we 
will notify you to cease production of 
the engines and may require you to re-
call the engines at no expense to the 
owner. Choosing to produce engines 
under this paragraph (e) is deemed to 
be consent to recall all engines that we 
determine do not meet applicable emis-
sion standards or other requirements 
and to remedy the nonconformity at no 
expense to the owner. If you do not 
provide information required under 

paragraph (c) of this section within 30 
days, you must stop producing the new 
or modified nonroad engines. 

§ 1039.230 How do I select engine fami-
lies? 

(a) Divide your product line into fam-
ilies of engines that are expected to 
have similar emission characteristics 
throughout the useful life. Your engine 
family is limited to a single model 
year. 

(b) Group engines in the same engine 
family if they are the same in all the 
following aspects: 

(1) The combustion cycle and fuel. 
(2) The cooling system (water-cooled 

vs. air-cooled). 
(3) Method of air aspiration. 
(4) Method of exhaust aftertreatment 

(for example, catalytic converter or 
particulate trap). 

(5) Combustion chamber design. 
(6) Bore and stroke. 
(7) Number of cylinders (for engines 

with aftertreatment devices only). 
(8) Cylinder arrangement (for engines 

with aftertreatment devices only). 
(9) Method of control for engine oper-

ation other than governing (i.e., me-
chanical or electronic). 

(10) Power category. 
(11) Numerical level of the emission 

standards that apply to the engine. 
(c) You may subdivide a group of en-

gines that is identical under paragraph 
(b) of this section into different engine 
families if you show the expected emis-
sion characteristics are different dur-
ing the useful life. 

(d) You may group engines that are 
not identical with respect to the things 
listed in paragraph (b) of this section 
in the same engine family if you show 
that their emission characteristics dur-
ing the useful life will be similar. 

(e) If you combine engines from dif-
ferent power categories into a single 
engine family under paragraph (d) of 
this section, you must certify the en-
gine family to the more stringent set 
of standards from the two power cat-
egories in that model year. 
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§ 1039.235 What emission testing must 
I perform for my application for a 
certificate of conformity? 

This section describes the emission 
testing you must perform to show com-
pliance with the emission standards in 
§ 1039.101(a) and (b) or § 1039.102(a) and 
(b). See § 1039.205(p) regarding emission 
testing related to the NTE standards. 
See § 1039.240, § 1039.245, and 40 CFR part 
1065, subpart E, regarding service accu-
mulation before emission testing. 

(a) Test your emission-data engines 
using the procedures and equipment 
specified in subpart F of this part. 

(b) Select an emission-data engine 
from each engine family for testing. 
Select the engine configuration with 
the highest volume of fuel injected per 
cylinder per combustion cycle at the 
point of maximum torque—unless good 
engineering judgment indicates that a 
different engine configuration is more 
likely to exceed (or have emissions 
nearer to) an applicable emission 
standard or FEL. If two or more en-
gines have the same fueling rate at 
maximum torque, select the one with 
the highest fueling rate at rated speed. 
In making this selection, consider all 
factors expected to affect emission- 
control performance and compliance 
with the standards, including emission 
levels of all exhaust constituents, espe-
cially NOX and PM. 

(c) We may measure emissions from 
any of your test engines or other en-
gines from the engine family, as fol-
lows: 

(1) We may decide to do the testing 
at your plant or any other facility. If 
we do this, you must deliver the test 
engine to a test facility we designate. 
The test engine you provide must in-
clude appropriate manifolds, 
aftertreatment devices, electronic con-
trol units, and other emission-related 
components not normally attached di-
rectly to the engine block. If we do the 
testing at your plant, you must sched-
ule it as soon as possible and make 
available the instruments, personnel, 
and equipment we need. 

(2) If we measure emissions on one of 
your test engines, the results of that 
testing become the official emission re-
sults for the engine. Unless we later in-
validate these data, we may decide not 
to consider your data in determining if 

your engine family meets applicable 
requirements. 

(3) Before we test one of your en-
gines, we may set its adjustable param-
eters to any point within the phys-
ically adjustable ranges (see 
§ 1039.115(e)). 

(4) Before we test one of your en-
gines, we may calibrate it within nor-
mal production tolerances for anything 
we do not consider an adjustable pa-
rameter. 

(d) You may ask to use emission data 
from a previous model year instead of 
doing new tests, but only if all the fol-
lowing are true: 

(1) The engine family from the pre-
vious model year differs from the cur-
rent engine family only with respect to 
model year. 

(2) The emission-data engine from 
the previous model year remains the 
appropriate emission-data engine 
under paragraph (b) of this section. 

(3) The data show that the emission- 
data engine would meet all the require-
ments that apply to the engine family 
covered by the application for certifi-
cation. 

(e) We may require you to test a sec-
ond engine of the same or different 
configuration in addition to the engine 
tested under paragraph (b) of this sec-
tion. 

(f) If you use an alternate test proce-
dure under 40 CFR 1065.10 and later 
testing shows that such testing does 
not produce results that are equivalent 
to the procedures specified in subpart F 
of this part, we may reject data you 
generated using the alternate proce-
dure. 

§ 1039.240 How do I demonstrate that 
my engine family complies with ex-
haust emission standards? 

(a) For purposes of certification, your 
engine family is considered in compli-
ance with the applicable numerical 
emission standards in § 1039.101(a) and 
(b) or in § 1039.102(a) and (b) if all emis-
sion-data engines representing that 
family have test results showing dete-
riorated emission levels at or below 
these standards. (NOTE: if you partici-
pate in the ABT program in subpart H 
of this part, your FELs are considered 
to be the applicable emission standards 
with which you must comply.) 
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(b) Your engine family is deemed not 
to comply if any emission-data engine 
representing that family has test re-
sults showing a deteriorated emission 
level above an applicable FEL or emis-
sion standard from § 1039.101 for any 
pollutant. 

(c) To compare emission levels from 
the emission-data engine with the ap-
plicable emission standards, apply de-
terioration factors to the measured 
emission levels for each pollutant. Sec-
tion 1039.245 specifies how to test your 
engine to develop deterioration factors 
that represent the deterioration ex-
pected in emissions over your engines’ 
full useful life. Your deterioration fac-
tors must take into account any avail-
able data from in-use testing with 
similar engines. Small-volume engine 
manufacturers may use assigned dete-
rioration factors that we establish. 
Apply deterioration factors as follows: 

(1) Additive deterioration factor for ex-
haust emissions. Except as specified in 
paragraph (c)(2) of this section, use an 
additive deterioration factor for ex-
haust emissions. An additive deteriora-
tion factor for a pollutant is the dif-
ference between exhaust emissions at 
the end of the useful life and exhaust 
emissions at the low-hour test point. In 
these cases, adjust the official emission 
results for each tested engine at the se-
lected test point by adding the factor 
to the measured emissions. If the fac-
tor is less than zero, use zero. Additive 
deterioration factors must be specified 
to one more decimal place than the ap-
plicable standard. 

(2) Multiplicative deterioration factor 
for exhaust emissions. Use a multiplica-
tive deterioration factor if good engi-
neering judgment calls for the deterio-
ration factor for a pollutant to be the 
ratio of exhaust emissions at the end of 
the useful life to exhaust emissions at 
the low-hour test point. For example, if 
you use aftertreatment technology 
that controls emissions of a pollutant 
proportionally to engine-out emissions, 
it is often appropriate to use a mul-
tiplicative deterioration factor. Adjust 
the official emission results for each 
tested engine at the selected test point 
by multiplying the measured emissions 
by the deterioration factor. If the fac-
tor is less than one, use one. A mul-
tiplicative deterioration factor may 

not be appropriate in cases where test-
ing variability is significantly greater 
than engine-to-engine variability. Mul-
tiplicative deterioration factors must 
be specified to one more significant fig-
ure than the applicable standard. 

(3) Deterioration factor for smoke. De-
terioration factors for smoke are al-
ways additive, as described in para-
graph (c)(1) of this section. 

(4) Deterioration factor for crankcase 
emissions. If your engine vents crank-
case emissions to the exhaust or to the 
atmosphere, you must account for 
crankcase emission deterioration, 
using good engineering judgment. You 
may use separate deterioration factors 
for crankcase emissions of each pollut-
ant (either multiplicative or additive) 
or include the effects in combined dete-
rioration factors that include exhaust 
and crankcase emissions together for 
each pollutant. 

(d) Collect emission data using meas-
urements to one more decimal place 
than the applicable standard. Apply 
the deterioration factor to the official 
emission result, as described in para-
graph (c) of this section, then round 
the adjusted figure to the same number 
of decimal places as the emission 
standard. Compare the rounded emis-
sion levels to the emission standard for 
each emission-data engine. In the case 
of NOX+NMHC standards, apply the de-
terioration factor to each pollutant 
and then add the results before round-
ing. 

(e) For engines subject to NMHC 
standards, you may base compliance on 
total hydrocarbon (THC) emissions. In-
dicate in your application for certifi-
cation if you are using this option. If 
you do, measure THC emissions and 
calculate NMHC emissions as 98 per-
cent of THC emissions, as shown in the 
following equation: 

NMHC = (0.98) × (THC). 

§ 1039.245 How do I determine deterio-
ration factors from exhaust dura-
bility testing? 

Establish deterioration factors to de-
termine whether your engines will 
meet emission standards for each pol-
lutant throughout the useful life, as 
described in §§ 1039.101 and 1039.240. This 
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section describes how to determine de-
terioration factors, either with an en-
gineering analysis, with pre-existing 
test data, or with new emission meas-
urements. If you are required to per-
form durability testing, see § 1039.125 
for limitations on the maintenance 
that you may perform on your emis-
sion-data engine. 

(a) You may ask us to approve dete-
rioration factors for an engine family 
with established technology based on 
engineering analysis instead of testing. 
Engines certified to a NOX+NMHC 
standard or FEL greater than the Tier 
3 NOX+NMHC standard described in 40 
CFR 89.112 are considered to rely on es-
tablished technology for gaseous emis-
sion control, except that this does not 
include any engines that use exhaust- 
gas recirculation or aftertreatment. In 
most cases, technologies used to meet 
the Tier 1 and Tier 2 emission stand-
ards would be considered to be estab-
lished technology. 

(b) You may ask us to approve dete-
rioration factors for an engine family 
based on emission measurements from 
similar highway or nonroad engines if 
you have already given us these data 
for certifying the other engines in the 
same or earlier model years. Use good 
engineering judgment to decide wheth-
er the two engines are similar. We will 
approve your request if you show us 
that the emission measurements from 
other engines reasonably represent in- 
use deterioration for the engine family 
for which you have not yet determined 
deterioration factors. 

(c) If you are unable to determine de-
terioration factors for an engine family 
under paragraph (a) or (b) of this sec-
tion, select engines, subsystems, or 
components for testing. Determine de-
terioration factors based on service ac-
cumulation and related testing to rep-
resent the deterioration expected from 
in-use engines over the full useful life. 
You must measure emissions from the 
emission-data engine at least three 
times with evenly spaced intervals of 
service accumulation. You may use ex-
trapolation to determine deterioration 
factors once you have established a 
trend of changing emissions with age 
for each pollutant. You may use an en-
gine installed in nonroad equipment to 
accumulate service hours instead of 

running the engine only in the labora-
tory. You may perform maintenance on 
emission-data engines as described in 
§ 1039.125 and 40 CFR part 1065, subpart 
E. Use good engineering judgment for 
all aspects of the effort to establish de-
terioration factors under this para-
graph (c). 

(d) Include the following information 
in your application for certification: 

(1) If you use test data from a dif-
ferent engine family, explain why this 
is appropriate and include all the emis-
sion measurements on which you base 
the deterioration factor. 

(2) If you determine your deteriora-
tion factors based on engineering anal-
ysis, explain why this is appropriate 
and include a statement that all data, 
analyses, evaluations, and other infor-
mation you used are available for our 
review upon request. 

(3) If you do testing to determine de-
terioration factors, describe the form 
and extent of service accumulation, in-
cluding a rationale for selecting the 
service-accumulation period and the 
method you use to accumulate hours. 

§ 1039.250 What records must I keep 
and what reports must I send to 
EPA? 

(a) Within 30 days after the end of the 
model year, send the Designated Com-
pliance Officer a report describing the 
following information about engines 
you produced during the model year: 

(1) Report the total number of en-
gines you produced in each engine fam-
ily by maximum engine power, total 
displacement, and the type of fuel sys-
tem. 

(2) If you produced exempted engines 
under the provisions of § 1039.625, report 
the number of exempted engines you 
produced for each engine model and 
identify the buyer or shipping destina-
tion for each exempted engine. 

(b) Organize and maintain the fol-
lowing records: 

(1) A copy of all applications and any 
summary information you send us. 

(2) Any of the information we specify 
in § 1039.205 that you were not required 
to include in your application. 

(3) A detailed history of each emis-
sion-data engine. For each engine, de-
scribe all of the following: 
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(i) The emission-data engine’s con-
struction, including its origin and 
buildup, steps you took to ensure that 
it represents production engines, any 
components you built specially for it, 
and all the components you include in 
your application for certification. 

(ii) How you accumulated engine op-
erating hours (service accumulation), 
including the dates and the number of 
hours accumulated. 

(iii) All maintenance, including 
modifications, parts changes, and other 
service, and the dates and reasons for 
the maintenance. 

(iv) All your emission tests, includ-
ing documentation on routine and 
standard tests, as specified in part 40 
CFR part 1065, and the date and pur-
pose of each test. 

(v) All tests to diagnose engine or 
emission-control performance, giving 
the date and time of each and the rea-
sons for the test. 

(vi) Any other significant events. 
(4) Production figures for each engine 

family divided by assembly plant. 
(5) Keep a list of engine identifica-

tion numbers for all the engines you 
produce under each certificate of con-
formity. 

(c) Keep data from routine emission 
tests (such as test cell temperatures 
and relative humidity readings) for one 
year after we issue the associated cer-
tificate of conformity. Keep all other 
information specified in paragraph (a) 
of this section for eight years after we 
issue your certificate. 

(d) Store these records in any format 
and on any media, as long as you can 
promptly send us organized, written 
records in English if we ask for them. 
You must keep these records readily 
available. We may review them at any 
time. 

(e) Send us copies of any engine 
maintenance instructions or expla-
nations if we ask for them. 

§ 1039.255 What decisions may EPA 
make regarding my certificate of 
conformity? 

(a) If we determine your application 
is complete and shows that the engine 
family meets all the requirements of 
this part and the Act, we will issue a 
certificate of conformity for your en-
gine family for that model year. We 

may make the approval subject to ad-
ditional conditions. 

(b) We may deny your application for 
certification if we determine that your 
engine family fails to comply with 
emission standards or other require-
ments of this part or the Act. Our deci-
sion may be based on a review of all in-
formation available to us. If we deny 
your application, we will explain why 
in writing. 

(c) In addition, we may deny your ap-
plication or suspend or revoke your 
certificate if you do any of the fol-
lowing: 

(1) Refuse to comply with any testing 
or reporting requirements. 

(2) Submit false or incomplete infor-
mation (paragraph (e) of this section 
applies if this is fraudulent). 

(3) Render inaccurate any test data. 
(4) Deny us from completing author-

ized activities despite our presenting a 
warrant or court order (see 40 CFR 
1068.20). This includes a failure to pro-
vide reasonable assistance. 

(5) Produce engines for importation 
into the United States at a location 
where local law prohibits us from car-
rying out authorized activities. 

(6) Fail to supply requested informa-
tion or amend your application to in-
clude all engines being produced. 

(7) Take any action that otherwise 
circumvents the intent of the Act or 
this part. 

(d) We may void your certificate if 
you do not keep the records we require 
or do not give us information when we 
ask for it. 

(e) We may void your certificate if we 
find that you intentionally submitted 
false or incomplete information. 

(f) If we deny your application or sus-
pend, revoke, or void your certificate, 
you may ask for a hearing (see 
§ 1039.820). 

§ 1039.260 What provisions apply to en-
gines that are conditionally exempt-
ed from certification? 

As specified elsewhere in this part or 
in 40 CFR part 1068, you may in some 
cases introduce engines into commerce 
that are exempt from the requirement 
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to certify engines to the otherwise ap-
plicable standards. If we specify alter-
nate standards as a condition of the ex-
emption, all the following provisions 
apply: 

(a) Your engines must meet the alter-
nate standards we specify in the ex-
emption section, and all other require-
ments applicable to engines that are 
subject to such standards. 

(b) You need not apply for and re-
ceive a certificate for the exempt en-
gines. However, you must comply with 
all the requirements and obligations 
that would apply to the engines if you 
had received a certificate of con-
formity for them, unless we specifi-
cally waive certain requirements. 

(c) You must have emission data 
from testing engines using the appro-
priate procedures that demonstrate 
compliance with the alternate stand-
ards, unless the engines are identical in 
all material respects to engines that 
you have previously certified to stand-
ards that are the same as, or more 
stringent than, the alternate stand-
ards. 

(d) Unless we specify otherwise else-
where in this part or in 40 CFR part 
1068, you must meet the labeling re-
quirements in § 1039.135, with the fol-
lowing exceptions: 

(1) Instead of the engine family des-
ignation specified in § 1039.135(c)(3), use 
a modified designation to identify the 
group of engines that would otherwise 
be included in the same engine family. 

(2) Instead of the compliance state-
ment in § 1039.135(c)(12), add the fol-
lowing statement: ‘‘THIS ENGINE 
MEETS U.S. EPA EMISSION STAND-
ARDS UNDER 40 CFR 1039.260.’’. 

(e) You may not generate ABT cred-
its with engines meeting requirements 
under the provisions of this section. 

(f) Keep records to show that you 
meet the alternate standards, as fol-
lows: 

(1) If your exempted engines are iden-
tical to previously certified engines, 
keep your most recent application for 
certification for the certified engine 
family. 

(2) If you previously certified a simi-
lar engine family, but have modified 
the exempted engine in a way that 
changes it from its previously certified 
configuration, keep your most recent 

application for certification for the 
certified engine family, a description of 
the relevant changes, and any test data 
or engineering evaluations that sup-
port your conclusions. 

(3) If you have not previously cer-
tified a similar engine family, keep all 
the records we specify for the applica-
tion for certification and the addi-
tional records we specify in 
§ 1039.250(b)(3). 

(g) We may require you to send us an 
annual report of the engines you 
produce under this section. 

Subpart D [Reserved] 

Subpart E—In-Use Testing 

§ 1039.401 General provisions. 
We may perform in-use testing of any 

engine subject to the standards of this 
part. However, we will limit recall test-
ing to the first 75 percent of each en-
gine’s useful life as specified in 
§ 1039.101(g). 

Subpart F—Test Procedures 

§ 1039.501 How do I run a valid emis-
sion test? 

(a) Use the equipment and procedures 
for compression-ignition engines in 40 
CFR part 1065 to determine whether en-
gines meet the duty-cycle emission 
standards in § 1039.101(a) and (b). Meas-
ure the emissions of all the pollutants 
we regulate in § 1039.101 as specified in 
40 CFR part 1065. Note that we do not 
allow partial-flow sampling for meas-
uring PM emissions on a laboratory dy-
namometer for transient testing. Use 
the applicable duty cycles specified in 
§§ 1039.505 and 1039.510. 

(b) Section 1039.515 describes the sup-
plemental procedures for evaluating 
whether engines meet the not-to-ex-
ceed emission standards in § 1039.101(e). 

(c) Measure smoke using the proce-
dures in 40 CFR part 86, subpart I, for 
evaluating whether engines meet the 
smoke standards in § 1039.105, except 
that you may test two-cylinder engines 
with an exhaust muffler like those in-
stalled on in-use engines. 

(d) Use the fuels specified in 
§ 1039.104(e) and 40 CFR part 1065 to per-
form valid tests. 
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