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device under § 405.203 is an aspect of an 
initial determination that, under sec-
tion 1862 of the Act, payment may not 
be made. 

(c) In accordance with section 
1869(b)(3)(A) of the Act, CMS’s accept-
ance of the FDA categorization of a de-
vice as an experimental/investigational 
(Category A) device under § 405.203 may 
not be reviewed by an administrative 
law judge. 

[60 FR 48424, Sept. 19, 1995] 

Subparts I–Q [Reserved] 

Subpart R—Provider Reimburse-
ment Determinations and Ap-
peals 

AUTHORITY: Secs. 205, 1102, 1814(b), 1815(a), 
1833, 1861(v), 1871, 1872, 1878, and 1886 of the 
Social Security Act (42 U.S.C. 405, 1302, 
1395f(b), 1395g(a), 1395l, 1395x(v), 1395hh, 
1395ii, 1395oo, and 1395ww). 

SOURCE: 39 FR 34515, Sept. 26, 1974, unless 
otherwise noted. Redesignated at 42 FR 52826, 
Sept. 30, 1977. 

§ 405.1801 Introduction. 
(a) Definitions. As used in this sub-

part: 
Administrator means the Adminis-

trator or Deputy Administrator of 
CMS. 

Administrator’s review means that re-
view provided for in section 1878(f) of 
the Act (42 U.S.C. 1395oo(f)) and 
§ 405.1875. 

Board means the Provider Reim-
bursement Review Board established in 
accordance with section 1878 of the Act 
(42 U.S.C. 1395oo) and § 405.1845. 

Board hearing means that hearing 
provided for in section 1878(a) of the 
Act (42 U.S.C. 1395oo(a)), and § 405.1835. 

Date of filing and date of submission of 
materials mean the day of the mailing 
(as evidenced by the postmark) or 
hand-delivery of materials, unless oth-
erwise defined in this subpart. 

Date of receipt means the date on the 
return receipt of ‘‘return receipt re-
quested’’ mail, unless otherwise defined 
in this subpart. 

Intermediary determination means the 
following: 

(1) With respect to a provider of serv-
ices that has filed a cost report under 

§§ 413.20 and 413.24(f) of this chapter, the 
term means a determination of the 
amount of total reimbursement due the 
provider, pursuant to § 405.1803 fol-
lowing the close of the provider’s cost 
reporting period, for items and services 
furnished to beneficiaries for which re-
imbursement may be made on a reason-
able cost basis under Medicare for the 
period covered by the cost report. 

(2) With respect to a hospital that re-
ceives payments for inpatient hospital 
services under the prospective payment 
system (part 412 of this chapter), the 
term means a determination of the 
total amount of payment due the hos-
pital, pursuant to § 405.1803 following 
the close of the hospital’s cost report-
ing period, under that system for the 
period covered by the determination. 

(3) For purposes of appeal to the Pro-
vider Reimbursement Review Board, 
the term is synonymous with the 
phrases ‘‘intermediary’s final deter-
mination’’ and ‘‘final determination of 
the Secretary’’, as those phrases are 
used in section 1878(a) of the Act. 

(4) For purposes of § 405.376 con-
cerning claims collection activities, 
the term does not include an action by 
CMS with respect to a compromise of a 
Medicare overpayment claim, or termi-
nation or suspension of collection ac-
tion on an overpayment claim, against 
a provider or physician or other sup-
plier. 

Intermediary hearing means that hear-
ing provided for in § 405.1809. 

(b) General rule—(1) Providers. The 
principles of reimbursement for deter-
mining reasonable cost and prospective 
payment are contained in parts 413 and 
412, respectively, of this chapter. In 
order to be reimbursed for covered 
services furnished to Medicare bene-
ficiaries, providers of services are 
obliged to file cost reports with their 
intermediaries as specified in § 413.24(f) 
of this chapter. Where the term ‘‘pro-
vider’’ appears in this subpart, it in-
cludes hospitals paid under the pro-
spective payment system for purposes 
of applying the appeal procedures de-
scribed in this subpart to those hos-
pitals. 

(2) Other entities participating in Medi-
care Part A. In addition to providers of 
services whose status as such is indi-
cated in the Act, there are entities 
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(such as health maintenance organiza-
tions) that do not meet the statutory 
test for providers of services, which 
may also participate in Medicare. 
These entities are required to file peri-
odic cost reports and are reimbursed on 
the basis of information furnished in 
the reports. Although the entities do 
not qualify for Board review, the rules 
as set forth in this subpart with respect 
to intermediary hearings are applica-
ble to the entities to the maximum ex-
tent possible, for cost-reporting periods 
ending on or after December 31, 1971, 
where the amount of program reim-
bursement in controversy is at least 
$1,000. 

(c) Effective dates. (1) Except as pro-
vided in paragraphs (c)(2) and (c)(3) of 
this section or in § 405.1885(e), this sub-
part applies to all cost reporting peri-
ods ending on or after December 31, 
1971, for which reimbursement may be 
made on a reasonable cost basis. 

(2) Sections 405.1835 to 405.1877 apply 
only to cost reporting periods ending 
on or after June 30, 1973, for which re-
imbursement may be made on a reason-
able cost basis. 

(3) With respect to hospitals under 
the prospective payment system (see 
part 412 of this chapter), the appeals 
procedures in §§ 405.1811 to 405.1877 that 
apply become applicable with the hos-
pital’s first cost reporting period begin-
ning on or after October 1, 1983. 

[39 FR 34515, Sept. 26, 1974. Redesignated at 
42 FR 52826, Sept. 30, 1977, as amended at 48 
FR 39834, Sept. 1, 1983; 48 FR 45773, Oct. 7, 
1983; 49 FR 322, Jan. 3, 1984; 49 FR 23013, June 
1, 1984; 51 FR 34793, Sept. 30, 1986; 61 FR 63749, 
Dec. 2, 1996] 

§ 405.1803 Intermediary determination 
and notice of amount of program 
reimbursement. 

(a) General requirement. Upon receipt 
of a provider’s cost report, or amended 
cost report where permitted or re-
quired, the intermediary must within a 
reasonable period of time (see 
§ 405.1835(b)), furnish the provider and 
other parties as appropriate (see 
§ 405.1805) a written notice reflecting 
the intermediary’s determination of 
the total amount of reimbursement due 
the provider. The intermediary must 
include the following information in 
the notice, as appropriate: 

(1) Reasonable cost. The notice must— 
(i) Explain the intermediary’s deter-

mination of total program reimburse-
ment due the provider on the basis of 
reasonable cost for the reporting period 
covered by the cost report or amended 
cost report; and 

(ii) Relate this determination to the 
provider’s claimed total program reim-
bursement due the provider for this pe-
riod. 

(2) Prospective payment. With respect 
to a hospital that receives payments 
for inpatient hospital services under 
the prospective payment system (see 
part 412 of this chapter), the inter-
mediary must include in the notice its 
determination of the total amount of 
the payments due the hospital under 
that system for the cost reporting pe-
riod covered by the notice. The notice 
must explain (with appropriate use of 
the applicable money amounts) any 
difference in the amount determined to 
be due, and the amounts received by 
the hospital during the cost reporting 
period covered by the notice. 

(b) Requirements for intermediary no-
tices. The intermediary must include in 
each notice appropriate references to 
law, regulations, CMS Rulings, or pro-
gram instructions to explain why the 
intermediary’s determination of the 
amount of program reimbursement for 
the period differs from the amount the 
provider claimed. The notice must also 
inform the provider of its right to an 
intermediary or Board hearing (see 
§§ 405.1809, 405.1811, 405.1815, 405.1835, and 
405.1843) and that the provider must re-
quest the hearing within 180 days after 
the date of the notice. 

(c) Use of notice as basis for recoupment 
of overpayments. The intermediary’s de-
termination contained in its notice is 
the basis for making the retroactive 
adjustment (required by § 413.64(f) of 
this chapter) to any program payments 
made to the provider during the period 
to which the determination applies, in-
cluding recoupment under § 405.373 from 
ongoing payments to the provider of 
any overpayments to the provider iden-
tified in the determination. 
Recoupment is made notwithstanding 
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any request for hearing on the deter-
mination the provider may make under 
§ 405.1811 or § 405.1835. 

[48 FR 39834, Sept. 1, 1983, as amended at 49 
FR 322, Jan 3, 1984; 51 FR 34793, Sept. 30, 1986; 
61 FR 63748, Dec. 2, 1996] 

§ 405.1804 Matters not subject to ad-
ministrative and judicial review 
under prospective payment. 

Neither administrative nor judicial 
review is available for controversies 
about the following matters: 

(a) The determination of the require-
ment, or the proportional amount, of 
any budget neutrality adjustment in 
the prospective payment rates. 

(b) The establishment of— 
(1) Diagnosis related groups (DRGs); 
(2) The methodology for the classi-

fication of inpatient discharges within 
the DRGs; or 

(3) Appropriate weighting factors 
that reflect the relative hospital re-
sources used with respect to discharge 
within each DRG. 

[49 FR 322, Jan. 1, 1984] 

§ 405.1805 Parties to intermediary de-
termination. 

The parties to the intermediary’s de-
termination are the provider and any 
other entity found by the intermediary 
to be a related organization of the pro-
vider under § 413.17 of this chapter. 

[48 FR 39835, Sept. 1, 1983, as amended at 51 
FR 34793, Sept. 30, 1986] 

§ 405.1807 Effect of intermediary de-
termination. 

The determination shall be final and 
binding on the party or parties to such 
determination unless: 

(a) An intermediary hearing is re-
quested in accordance with § 405.1811 
and an intermediary hearing decision 
rendered in accordance with § 405.1831; 
or 

(b) The intermediary determination 
is revised in accordance with § 405.1885; 
or 

(c) A Board hearing is requested in 
accordance with § 405.1835 and a hearing 
decision rendered pursuant thereto. 

§ 405.1809 Intermediary hearing proce-
dures. 

(a) Hearings. Each intermediary must 
establish and maintain written proce-
dures for intermediary hearings, in ac-
cordance with the regulations in this 
subpart, for resolving issues that may 
arise between the intermediary and a 
provider concerning the amount of rea-
sonable cost reimbursement, or pro-
spective payment due the provider (ex-
cept as provided in § 405.1804) under the 
Medicare program. The procedures 
must provide for a hearing on the 
intermediary determination contained 
in the notice of program reimburse-
ment (§ 405.1803), if the provider files a 
timely request for a hearing. 

(b) Amount in controversy. In order for 
an intermediary to grant a hearing, the 
following dates and amounts in con-
troversy apply: 

(1) For cost reporting periods ending 
prior to June 30, 1973, the amount of 
program reimbursement in controversy 
must be at least $1000. 

(2) For cost reporting periods ending 
on or after June 30, 1973, the amount of 
program reimbursement in controversy 
must be at least $1000 but less than 
$10,000. 

[48 FR 39835, Sept. 1, 1983, as amended at 49 
FR 323, Jan. 1, 1984] 

§ 405.1811 Right to intermediary hear-
ing; time, place, form, and content 
of request for intermediary hearing. 

(a) A provider that has been fur-
nished a notice of amount of program 
reimbursement may request an inter-
mediary hearing if it is dissatisfied 
with the intermediary’s determination 
contained in the notice and the amount 
in controversy requirement described 
in § 405.1809 is met. The request must be 
in writing and be filed with the inter-
mediary within 180 calendar days after 
the date of the notice. (See 
§ 405.1835(c)). No other individual, enti-
ty, or party has the right to an inter-
mediary hearing. 

(b) The request must (1) identify the 
aspect(s) of the determination with 
which the provider is dissatisfied, and 
(2) explain why the provider believes 
the determination on these matters is 
incorrect, and (3) be submitted with 
any documentary evidence the provider 
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considers necessary to support its posi-
tion. 

(c) Following the timely filing of the 
request for hearing, the provider may 
identify in writing, prior to the onset 
of the hearing proceedings, additional 
aspects of the determination with 
which it is dissatisfied and furnish any 
documentary evidence in support 
thereof. If such additional aspects are 
submitted, the hearing officer may 
postpone the hearing to allow for his 
examination of such additional aspects. 

[39 FR 34515, Sept. 26, 1974. Redesignated at 
42 FR 52826, Sept. 30, 1977, as amended at 48 
FR 39835, Sept. 1, 1983] 

§ 405.1813 Failure to timely request an 
intermediary hearing. 

If a provider requests an inter-
mediary hearing on an intermediary’s 
determination after the time limit pre-
scribed in § 405.1811, the designated 
intermediary hearing officer or panel 
of hearing officers will dismiss the re-
quest and furnish the provider a writ-
ten notice that explains the time limi-
tation, except that for good cause 
shown, the time limit prescribed in 
§ 405.1811 may be extended. However, an 
extension may not be granted if the ex-
tension request is filed more than 3 
years after the date of the original no-
tice of the intermediary determina-
tion. 

[48 FR 39835, Sept. 1, 1983] 

§ 405.1815 Parties to the intermediary 
hearing. 

The parties to the intermediary hear-
ing shall be the parties to the inter-
mediary determination and any other 
entity determined by the intermediary 
to be a related organization of such 
provider. Said parties shall be given 
reasonable notice of the time, date, and 
place of such hearing. Neither the 
intermediary nor the Centers for Medi-
care & Medicaid Services are parties 
(see § 405.1819). 

§ 405.1817 Hearing officer or panel of 
hearing officers authorized to con-
duct intermediary hearing; dis-
qualification of officers. 

The intermediary hearing provided 
for in § 405.1809 shall be conducted by a 
hearing officer or panel of hearing offi-
cers designated by the intermediary. 

Such hearing officer or officers shall be 
persons knowledgeable in the field of 
health care reimbursement. The hear-
ing officer or officers shall not have 
had any direct responsibility for the 
program reimbursement determination 
with respect to which a request for 
hearing is filed; no hearing officer (or 
officers) shall conduct a hearing in a 
case in which he is prejudiced or par-
tial with respect to any party, or where 
he has any interest in the matter pend-
ing for determination before him. No-
tice of any objection which a party 
may have with respect to a hearing of-
ficer shall be presented in writing to 
such officer by the objecting party at 
the party’s earliest opportunity. The 
hearing officer shall consider the objec-
tion and shall, at his discretion, either 
proceed in the conduct of the hearing 
or withdraw. If the hearing officer does 
not withdraw, the objecting party may, 
after the hearing, present his objec-
tions to an executive official of the 
intermediary, who shall rule promptly 
on the objection. 

§ 405.1819 Conduct of intermediary 
hearing. 

The hearing shall be open to all par-
ties thereto (see § 405.1815) and to rep-
resentatives of the intermediary and of 
the Centers for Medicare & Medicaid 
Services (see § 405.1815). The hearing of-
ficer(s) shall inquire fully into all of 
the matters at issue and shall receive 
into evidence the testimony and any 
documents which are relevant and ma-
terial to such matters. If the hearing 
officer(s) believes that there is relevant 
and material evidence available which 
has not been presented at the hearing, 
he (they) may, at any time prior to the 
mailing of notice of the decision, re-
open the hearing record for the receipt 
of such evidence. The order in which 
the evidence and the allegations shall 
be presented and the conduct of the 
hearing shall be at the discretion of the 
hearing officer(s). 

§ 405.1821 Prehearing discovery and 
other proceedings prior to the 
intermediary hearing. 

(a) Prehearing discovery shall be per-
mitted upon timely request of any 
party. To be timely, a request for dis-
covery and inspection shall be made 
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before the beginning of the hearing. A 
reasonable time for inspection and re-
production of documents shall be pro-
vided by order of the hearing officer(s). 

(b) If, in the discretion of the hearing 
officer(s), the purpose of defining the 
issues more clearly would be served, 
the hearing officer(s) may schedule a 
prehearing conference. For this pur-
pose, a single member of a panel of 
hearing officers, when such is the case, 
may be appointed to act for the panel 
with respect to prehearing activities. 

§ 405.1823 Evidence at intermediary 
hearing. 

Evidence may be received at the 
intermediary hearing even though in-
admissible under the rules of evidence 
applicable to court procedure. The 
hearing officer(s) shall give the parties 
opportunity for submission and consid-
eration of facts and arguments, and 
during the course of the hearing, 
should in ruling upon admissibility of 
evidence, exclude irrelevant, immate-
rial, or unduly repetitious evidence. 
The hearing officer(s) shall render a 
final ruling on the admissibility of evi-
dence. 

§ 405.1825 Witnesses at intermediary 
hearing. 

The hearing officer(s) may examine 
the witnesses and shall allow the par-
ties and their representatives to do so. 
Parties to the proceedings may also 
cross-examine witnesses. 

§ 405.1827 Record of intermediary 
hearing. 

A complete recordation of the pro-
ceedings at the intermediary hearing 
shall be made and transcribed in all 
cases. It shall be made available to any 
party upon request. The record will not 
be closed until a decision (see § 405.1831) 
has been issued. 

§ 405.1829 Authority of hearing offi-
cer(s) at intermediary hearing. 

(a) The hearing officer(s) in exer-
cising his authority must comply with 
all the provisions of title XVIII of the 
Act and regulations issued thereunder, 
as well as with CMS Rulings issued 
under the authority of the Adminis-
trator of the Centers for Medicare & 
Medicaid Services (see 42 CFR 401.108), 

and with the general instructions 
issued by the Centers for Medicare & 
Medicaid Services in accordance with 
the Secretary’s agreement with the 
intermediary. 

(b) The determination of a fiscal 
intermediary that no payment may be 
made under title XVIII of the Act for 
any expense incurred for items and 
services furnished to an individual be-
cause such items and services are ex-
cluded from coverage pursuant to sec-
tion 1862 of the Act, 42 U.S.C. 1395y (see 
subpart C of this part), shall not be re-
viewed by the hearing officer(s). Such 
determination shall be reviewed only 
in accordance with the applicable pro-
visions of subparts G and H of this 
part. 

§ 405.1831 Intermediary hearing deci-
sion and notice. 

The hearing officer(s) shall, on a 
timely basis, render a decision in writ-
ing based on the evidence in the record; 
such decision shall constitute the final 
determination of the intermediary. In 
such decision, he will cite applicable 
law, regulations, CMS Rulings, and 
general instructions of the Centers for 
Medicare & Medicaid Services, as well 
as findings on all the matters in issue 
at the hearing. A copy of the decision 
will be mailed to all parties to the 
hearing at their last known addresses. 

§ 405.1833 Effect of intermediary hear-
ing decision. 

The intermediary hearing decision 
provided for in § 405.1831 shall be final 
and binding upon all parties to the 
hearing unless such intermediary de-
termination is revised in accordance 
with § 405.1885. 

§ 405.1835 Right to Board hearing. 

(a) Criteria. The provider (but no 
other individual, entity, or party) has a 
right to a hearing before the Board 
about any matter designated in 
§ 405.1801(a)(1), if: 

(1) An intermediary determination 
has been made with respect to the pro-
vider; and 

(2) The provider has filed a written 
request for a hearing before the Board 
under the provisions described in 
§ 405.1841(a)(1); and 
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(3) The amount in controversy (as de-
termined in § 405.1839(a)) is $10,000 or 
more. 

(b) Prospective payment exceptions. Ex-
cept with respect to matters for which 
administrative or judicial review is not 
permitted as specified in § 405.1804, hos-
pitals that are paid under the prospec-
tive payment system are entitled to 
hearings before the Board under this 
section if they otherwise meet the cri-
teria described in paragraph (a) of this 
section. 

(c) Right to hearing based on late inter-
mediary determination about reasonable 
cost. Notwithstanding the provisions of 
paragraph (a)(1) of this section, the 
provider also has a right to a hearing 
before the Board if an intermediary’s 
determination concerning the amount 
of reasonable cost reimbursement due a 
provider is not rendered within 12 
months after receipt by the inter-
mediary of a provider’s perfected cost 
report or amended cost report (as per-
mitted or as required to furnish suffi-
cient data for purposes of making such 
determination—see § 405.1803(a)) pro-
vided such delay was not occasioned by 
the fault of the provider. 

[48 FR 39835, Sept. 1, 1983] 

§ 405.1837 Group appeal. 
(a) Criteria for group appeals. Subject 

to paragraph (b) of this section, a 
group of providers may bring an appeal 
before the Board but only if— 

(1) Each provider in the group is iden-
tified as one which would, upon the fil-
ing of a request for a hearing before the 
Board, but without regard to the $10,000 
amount in controversy requirement, be 
entitled to a hearing under § 405.1835; 

(2) The matters at issue involve a 
common question of fact or of interpre-
tation of law, regulations or CMS Rul-
ings; and 

(3) The amount in controversy is, in 
the aggregate, $50,000 or more. 

(b) Providers under common ownership 
or control. Effective April 20, 1983, any 
appeal filed by providers that are under 
common ownership or control must be 
brought by the providers as a group ap-
peal in accordance with the provisions 
of paragraph (a) of this section with re-
spect to any matters involving an issue 
common to the providers and for which 
the amount in controversy is, in the 

aggregate, $50,000 or more (see 
§ 405.1841(a)(2)). A single provider in-
volved in a group appeal that also 
wishes to appeal issues that are not 
common to the other providers in the 
group must file a separate hearing re-
quest (see § 405.1841(a)(1)) and must sep-
arately meet the requirements in 
§ 405.1811 or § 405.1835, as applicable. 

[48 FR 39836, Sept. 1, 1983] 

§ 405.1839 Amount in controversy. 

(a) Single appeals. The $1,000 amount 
in controversy required under § 405.1809 
for an intermediary hearing and the 
$10,000 amount in controversy required 
under § 405.1835 for a Board hearing is, 
as applicable to the matters for which 
the provider has requested a hearing, 
the combined total of the amounts 
computed as follows: 

(1) Providers under prospective pay-
ment. For providers that are paid under 
the prospective payment system, by de-
ducting— 

(i) The total of the payment due the 
provider on other than a reasonable 
cost basis under the prospective pay-
ment system from the total amount 
that would be payable after a recompu-
tation that takes into account any ex-
clusion, exception, adjustment, or ad-
ditional payment denied the provider 
under part 412 of this chapter, as appli-
cable; 

(ii) The total of the payment due the 
provider on a reasonable cost basis 
under the prospective payment system 
from the total reimbursable costs 
claimed by the provider; and 

(iii) The adjusted total reimbursable 
costs due the provider on a reasonable 
cost basis under other than the pro-
spective payment system from the 
total reimbursable costs claimed by 
the provider. 

(2) Providers not under prospective pay-
ment. For providers that are not paid 
under the prospective payment system, 
by deducting the adjusted total reim-
bursable program costs due the pro-
vider on a reasonable cost basis from 
the total reimbursable costs claimed 
by the provider. 

(b) Group appeals. The $50,000 amount 
in controversy required under § 405.1837 
for group appeals to the Board is, as 
applicable to the common matters for 
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which the group of providers have re-
quested a hearing, the combined total 
of the amounts computed as follows: 

(1) Providers under prospective pay-
ment. For providers that are paid under 
the prospective payment system, by de-
ducting— 

(i) The total of the payment due the 
providers (in the aggregate) on other 
than a reasonable cost basis under the 
prospective payment system from the 
total amount that would be payable to 
the providers (in the aggregate) after a 
recomputation that takes into account 
any applicable exception, exclusion, 
adjustment, or additional payment de-
nied the providers under part 412 of 
this chapter. 

(ii) The total of the payment due the 
providers (in the aggregate) on a rea-
sonable cost basis under the prospec-
tive payment system from the total re-
imbursable costs claimed in the aggre-
gate by the providers; and 

(iii) The adjusted total reimbursable 
costs due the providers (in the aggre-
gate) on a reasonable cost basis under 
other than the prospective payment 
system from the total reimbursable 
costs claimed in the aggregate by the 
providers. 

(2) Providers not under prospective pay-
ment. For providers that are not paid 
under the prospective payment system, 
by deducting the adjusted total reim-
bursable program costs due the pro-
viders (in the aggregate) on a reason-
able cost basis from the total reimburs-
able costs claimed in the aggregate by 
the providers. 

[49 FR 323, Jan. 3, 1984] 

§ 405.1841 Time, place, form, and con-
tent of request for Board hearing. 

(a) General requirements. (1) The re-
quest for a Board hearing must be filed 
in writing with the Board within 180 
days of the date the notice of the 
intermediary’s determination was 
mailed to the provider or, where notice 
of the determination was not timely 
rendered, within 180 days after the ex-
piration of the period specified in 
§ 405.1835(c). Such request for Board 
hearing must identify the aspects of 
the determination with which the pro-
vider is dissatisfied, explain why the 
provider believes the determination is 
incorrect in such particulars, and be 

accompanied by any documenting evi-
dence the provider considers necessary 
to support its position. Prior to the 
commencement of the hearing pro-
ceedings, the provider may identify in 
writing additional aspects of the 
intermediary’s determination with 
which it is dissatisfied and furnish any 
documentary evidence in support 
thereof. 

(2) Effective April 20, 1983, any re-
quest for a Board hearing by providers 
that are under common ownership or 
control (see § 413.17 of this chapter) 
must be brought by the providers as a 
group appeal (see § 405.1837(b)) with re-
spect to any matters at issue involving 
a question of fact or of interpretation 
of law, regulations, or CMS Rulings 
common to the providers and for which 
the amount in controversy is $50,000 or 
more in the aggregate. If a group ap-
peal is filed, the provider seeking the 
appeal must be separately identified in 
the request for hearing, which must be 
prepared and filed consistently with 
the requirements of paragraph (a)(1) of 
this section. 

(b) Extension of time limit for good 
cause. A request for a Board hearing 
filed after the time limit prescribed in 
paragraph (a) of this section shall be 
dismissed by the Board, except that for 
good cause shown, the time limit may 
be extended. However, no such exten-
sion shall be granted by the Board if 
such request is filed more than 3 years 
after the date the notice of the 
intermediary’s determination is mailed 
to the provider. 

[48 FR 39836, Sept. 1, 1983, as amended at 51 
FR 34793, Sept. 30, 1986] 

§ 405.1842 Expediting Board pro-
ceedings. 

(a) Basis and purpose. This section 
implements section 1878(f)(1) of the So-
cial Security Act, as amended by sec-
tion 955 of Public Law 96–499 (42 U.S.C. 
1395oo(f)(1)). The amendment provides 
an opportunity for providers to obtain 
expedited administrative review when 
the Board determines that it does not 
have the authority to decide a question 
of law, regulation, or CMS Ruling rel-
evant to the case (see § 405.1867). 

(b) Basic rule. (1) Except as provided 
in paragraph (b)(4) of this section, a 
provider may submit a written request 
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to the Board, with supporting docu-
mentation, to determine whether the 
Board has the authority to decide a 
question of law, regulations, or CMS 
Rulings relevant to and controlling 
upon an issue to be reviewed by the 
Board. The Board is required to make 
an expedited review determination in 
writing, either denying or granting the 
request, within 30 days after the date 
of receipt of the request, as defined in 
paragraph (1) of this section. The Board 
may also issue a determination on its 
own motion that it lacks authority to 
decide a question of law, regulations or 
CMS Rulings. 

(2) The Board must determine that 
the provider (including each provider 
in a group appeal) is entitled to a hear-
ing under section 1878(a) of the Act be-
fore making the determination de-
scribed in paragraph (b)(1) of this sec-
tion. Thus, the provider must file (or 
have already filed) a written request 
for a Board hearing that meets the re-
quirements in § 405.1841. The informa-
tion and documentation required with 
respect to the filing of a request for a 
hearing is used by the Board to deter-
mine jurisdiction under section 1878(a) 
of the Act. 

(3) A provider’s request for an expe-
dited review determination cannot be 
considered to be filed with the Board, 
nor can the 30-day time period during 
which the Board is required to make an 
expedited review determination begin, 
until such time as the Board accepts 
jurisdiction of the case. 

(4) Proceedings conducted by the 
Board under an authority other than 
section 1878(a) of the Act and §§ 405.1835 
through 405.1873 of this subpart are not 
hearings for purposes of this section 
and are not subject to the expedited 
Board proceedings set forth in this sec-
tion. For example, proceedings con-
cerning reimbursement for capital ex-
penditures conducted under section 
1122(f) of the Act and § 405.1890 of this 
subpart are not hearings for purposes 
of this section. (Section 1122(f) specifi-
cally bars any administrative or judi-
cial review.) 

(c) ‘‘Own motion’’ review. If the Board 
is considering issuing a determination 
on its own motion that it lacks the au-
thority to decide a question of law, reg-
ulations, or CMS Rulings, it will notify 

the provider and intermediary of its 
proposed determination and allow 
them a reasonable period of time to file 
evidence or arguments either to sup-
port or oppose the proposed determina-
tion. 

(d) Provider requests. (1) If a provider 
seeks an expedited Board proceeding, it 
must—(i) File its appropriately docu-
mented request in writing with the 
Board; and 

(ii) Send a copy of the request and 
documentation simultaneously to the 
intermediary. 

(2) The request to the Board for an 
expedited review determination must— 
(i) Identify the issues and the control-
ling law, regulation or CMS Ruling for 
which the Board is to make a deter-
mination; 

(ii) Allege and demonstrate that 
there are no factual issues in dispute; 

(iii) Contain an explanation of why 
the provider believes the Board cannot 
decide the legal issue or issues that are 
in dispute; and 

(iv) Include all other information or 
details that support the request. 

(3) If the information in the provider 
request is insufficient for the Board to 
determine whether it has the authority 
to decide an issue, the Board will re-
quest more information from the pro-
vider. Such a request will affect the 30- 
day time limit as provided in para-
graph (i) of this section. If the provider 
does not send more information or 
sends inadequate information, the 
Board will determine that it has the 
authority to decide the issue and will 
begin the regular procedure for a hear-
ing. 

(e) Intermediary participation. (1) After 
receiving a copy of the provider’s re-
quest for an expedited review deter-
mination, the intermediary may send 
comments to the Board on the pro-
vider’s request and supporting docu-
mentation. The intermediary will send 
a copy of its comments to the provider 
simultaneously. 

(2) If the intermediary’s comments 
raise questions about the provider’s re-
quest for expedited review, the Board 
may request additional information 
from the provider as provided in para-
graph (d)(3) of this section. 
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(f) Criteria for a Board determination. 
The Board will review all documenta-
tion forwarded by the provider and the 
intermediary relevant to the request 
for a Board determination concerning 
the Board’s authority to decide an 
issue. In its review, the Board will con-
sider— 

(1) The controlling facts in the case; 
(2) The applicability of law, regula-

tions, or CMS rulings; 
(3) Whether there are factual issues 

for the Board to resolve; and 
(4) Whether there are legal issues 

within the authority of the Board to 
decide. 

(g) Board determination. (1) Within 30 
days after the date of receipt (as de-
fined in paragraph (i) of this section) of 
a provider’s request and all necessary 
documentation the Board will issue a 
determination concerning its authority 
to decide the question of law, regula-
tions, or CMS Rulings relevant to the 
issues identified by the provider in its 
request. 

(2) If there are factual or legal issues 
in dispute on an issue within the au-
thority of the Board to decide, the 
Board will not make an expedited re-
view determination on the particular 
issue but will proceed with a hearing. 
The Board has the authority to decide 
when two or more issues are suffi-
ciently related to preclude separation 
for purposes of an expedited review de-
termination on one or more of them 
and a hearing on the other or others. 

(3) The Board will promptly notify 
the provider in writing of its deter-
mination and will send a copy of the 
determination to the intermediary. 

(4) The Board’s determination con-
cerning its authority or its lack of a 
determination is not subject to the 
Secretary’s review under § 405.1875. 

(h) Effect of a Board decision. (1) The 
Board’s determination, issued on its 
own motion or at the request of a pro-
vider, that it lacks authority to decide 
a question of law, regulations or CMS 
Rulings is a final decision permitting a 
provider to seek judicial review with 
respect to the matter or matters in 
controversy contained in the deter-
mination, within 60 days of the date of 
the Board’s determination. 

(2) After the Board has determined 
that it does not have the authority to 

decide an issue, the provider will not be 
granted a hearing on the same issue. 

(3) If the Board fails to issue an expe-
dited review determination within 30 
days of the date of receipt of a com-
plete request (as determined under 
paragraph (i) of this section), the pro-
vider may, within 60 days from the end 
of that period, seek judicial review of 
the matters for which it requested the 
Board’s determination. 

(4) If the Board fails to make an expe-
dited review determination within the 
required 30 days, it will begin regular 
hearing procedures as though it has the 
authority to decide the issue. 

(5) If the provider seeks judicial re-
view because the Board fails to make a 
determination as provided in paragraph 
(g)(1) of this section, it should notify 
the Board at the time it files for judi-
cial review. The Board will not hold a 
hearing, even if one has been sched-
uled, on the matter or matters for 
which the provider is seeking judicial 
review. 

(6) The Board’s determination does 
not affect the right of the provider to a 
Board hearing for issues for which the 
provider did not request expedited re-
view, or for which the Board deter-
mines it does have the authority to de-
cide, or for which the Board did not 
make a determination and the provider 
did not request judicial review. 

(i) Date of receipt. For purposes of this 
section, the date of receipt of the pro-
vider’s request is the later of— 

(1) The actual date of receipt by the 
Board of the information required 
under paragraph (d)(2) of this section, 
or of additional information requested 
by the Board under paragraph (d)(3) of 
this section, whichever the Board re-
ceives later; or 

(2) The date indicated on the Board’s 
written notification to the provider 
that the Board has accepted jurisdic-
tion of the case. 

(j) Examples. Below are examples 
showing when a provider may expect to 
receive an expedited review determina-
tion, in relation to various cir-
cumstances affecting its request for 
the determination. 

(1) The provider requests a hearing 
and expedited review at or about the 
same time. If all information is com-
plete, the Board could send notification 
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that it has accepted jurisdiction of the 
case and the expedited review deter-
mination simultaneously. 

(2) The provider requests both a hear-
ing and an expedited review determina-
tion, and supplies complete informa-
tion. The Board accepts jurisdiction 
but, for example, because of the com-
plexity of the case, the Board makes 
its expedited review determination 
within 30 days after it has accepted ju-
risdiction. 

(3) The provider requests both a hear-
ing and an expedited review determina-
tion, but the request for a hearing does 
not contain enough information for the 
Board to determine jurisdiction. The 
Board would request more information 
to determine jurisdiction and would 
make its expedited review determina-
tion within 30 days after it has accept-
ed jurisdiction. 

(4) The provider requests both a hear-
ing and an expedited review determina-
tion, but does not send enough infor-
mation for the Board to make an expe-
dited review determination. Assuming 
the Board accepts jurisdiction, the 
Board would request more information 
about the request for expedited review 
and make its determination within 30 
days after it receives the additional in-
formation. 

(5) The provider requests an expe-
dited review determination after the 
Board has accepted jurisdiction. The 
Board would make its determination 
within 30 days after receipt of an ap-
propriately documented request for an 
expedited review determination. 

[47 FR 31690, July 22, 1982, as amended at 48 
FR 22925, May 23, 1983] 

§ 405.1843 Parties to Board hearing. 
(a) The parties to the Board hearing 

shall be the provider, the intermediary 
(including the Centers for Medicare & 
Medicaid Services when acting directly 
as intermediary) that rendered the de-
termination being appealed (see 
§ 405.1833), and any other entity found 
by the intermediary to be a related or-
ganization of such provider. 

(b) Except as provided in paragraph 
(a), neither the Secretary nor the Cen-
ters for Medicare & Medicaid Services 
may be made a party to the hearing. 
However, the Board may call as a wit-
ness any employee or officer of the De-

partment of Health and Human Serv-
ices having personal knowledge of the 
facts and the issues in controversy in a 
hearing pending before the Board and 
may call as a consultant to the Board 
in connection with any such hearing 
any individual designated by the Sec-
retary for such purpose. (See § 405.1863.) 

§ 405.1845 Composition of Board. 

(a) The Board will consist of five 
members appointed by the Secretary. 
All shall be knowledgeable in the field 
of cost reimbursement. At least one 
shall be a certified public accountant. 
Two Board members shall be represent-
ative of providers of services. 

(b) The term of office for Board mem-
bers shall be 3 years, except that initial 
appointments may be for such shorter 
terms as the Secretary may designate 
to permit staggered terms of office. No 
member shall serve more than two con-
secutive 3-year terms of office. The 
Secretary shall have the authority to 
terminate a Board member’s term of 
office for good cause. 

(c) One member of the Board shall be 
designated by the Secretary as Chair-
man thereof and shall coordinate and 
direct the administrative activities of 
the Board, and shall have such other 
authority which may be granted to him 
by the Board. 

(d) A quorum shall be required for 
the rendering of Board decisions. Three 
members, at least one of whom is rep-
resentative of providers of services, 
shall be required to constitute a 
quorum. The Chairman of the Board, 
with approval of the provider, may des-
ignate one or more Board members to 
conduct any hearing and to prepare a 
recommended decision (where less than 
a quorum conducts the hearing). (See 
§ 405.1869.) 

[39 FR 34515, Sept. 26, 1974, as amended at 41 
FR 52051, Nov. 26, 1976. Redesignated at 42 FR 
52826, Sept. 30, 1977] 

§ 405.1847 Disqualification of Board 
members. 

No Board member shall join in the 
conduct of a hearing in a case in which 
he is prejudiced or partial with respect 
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to any party or in which he has any in-
terest in the matter pending for deci-
sion before him. Notice of any objec-
tion which a party may have with re-
spect to a Board member shall be pre-
sented in writing to such Board mem-
ber by the objecting party at its ear-
liest opportunity. The Board member 
shall consider the objection and shall, 
in his discretion, either proceed to join 
in the conduct of the hearing or with-
draw. If he does not withdraw, the ob-
jecting party may petition the Board, 
presenting its objection and reasons 
therefor, and be entitled to a ruling 
thereon before the hearing can proceed. 

§ 405.1849 Establishment of time and 
place of hearing by the Board. 

The Board shall fix the time and 
place for the hearing and shall mail 
written notice thereof to the parties at 
their last known addresses, not less 
than 30 days prior to the scheduled 
time. Either on its own motion or for 
good cause shown by a party, the Board 
may, as appropriate, reschedule, ad-
journ, postpone, or reopen the hearing, 
provided that reasonable written no-
tice is given to the parties. 

§ 405.1851 Conduct of Board hearing. 
The Board hearing shall be open to 

the parties, to representatives of the 
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the 
Board deems necessary and proper. The 
Board shall inquire fully into all of the 
matters at issue and shall receive into 
evidence the testimony of witnesses 
and any documents which are relevant 
and material to such matters. If the 
Board believes that there is relevant 
and material evidence available which 
has not been presented at the hearing, 
it may at any time prior to the mailing 
of notice of the decision, reconvene the 
hearing for the receipt of such evi-
dence. The order in which the evidence 
and the allegations shall be presented 
and the conduct of the hearing shall be 
at the discretion of the Board. 

§ 405.1853 Prehearing discovery and 
other proceedings prior to the 
Board hearing. 

(a) Upon notification that a request 
for Board hearing has been filed, the 
intermediary shall forthwith review 

the materials submitted by the pro-
vider in accordance with § 405.1841. Si-
multaneously, the intermediary shall 
review the information which formed 
the basis for its determination of the 
amount of program reimbursement. 
Based on the findings of such review, 
the intermediary shall expeditiously 
attempt to join with the provider in 
written stipulations setting forth the 
issues that said review has resolved 
and designating the issues that remain 
for Board resolution. Having obtained 
such stipulations and being satisfied 
that no further agreements can be ne-
gotiated, the intermediary shall ensure 
that all available documentary evi-
dence in support of each party’s posi-
tion is part of the record. Such evi-
dence will ordinarily include a position 
paper from the provider, a position 
paper from the intermediary, and any 
documents which support the issues ad-
dressed in the stipulations. These ma-
terials, in addition to all relevant doc-
uments which formed the basis for its 
determination of the amount of pro-
gram reimbursement, shall be for-
warded to the Board within 60 days 
after the date of the provider’s request 
for Board review. 

(b) Prehearing discovery shall be per-
mitted upon timely request of a party. 
To be timely, a request for discovery 
and inspection shall be made before the 
beginning of the hearing. A reasonable 
time for inspection and reproduction of 
documents shall be provided by order 
of the Board. The Board’s order on all 
discovery matters shall be final. 

(c) If, in the discretion of the Board, 
the purpose of defining the issues more 
clearly would be served, the Board may 
schedule a prehearing conference. For 
this purpose, a single member of the 
Board may be appointed to act for the 
Board with respect to prehearing ac-
tivities. 

§ 405.1855 Evidence at Board hearing. 

Evidence may be received at the 
Board hearing even though inadmis-
sible under the rules of evidence appli-
cable to court procedure. The Board 
shall give the parties opportunity for 
submission and consideration of facts 
and arguments and during the course 
of the hearing should, in ruling upon 
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admissibility of evidence, exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. The Board shall render 
a final ruling on the admissibility of 
evidence. 

§ 405.1857 Subpoenas. 
When reasonably necessary for the 

full presentation of a case, the Board 
may, either upon its own motion or 
upon the request of a party, issue sub-
poenas for the attendance and testi-
mony of witnesses and for the produc-
tion of books, records, correspondence, 
papers, or other documents which are 
relevant and material to any matter in 
issue at the hearing. Parties who desire 
the issuance of a subpoena shall, not 
less than 10 days prior to the time fixed 
for the hearing, file with the Board a 
written request therefor, designating 
the witnesses or documents to be pro-
duced, and describing the address, or 
location thereof with sufficient par-
ticularity to permit such witnesses or 
documents to be found. The request for 
a subpoena shall state the pertinent 
facts which the party expects to estab-
lish by such witnesses or documents 
and whether such facts could be estab-
lished by other evidence without the 
use of a subpoena. Subpoenas, as pro-
vided for above, shall be issued in the 
name of the Board, and the Centers for 
Medicare & Medicaid Services shall as-
sume the cost of the issuance and the 
fees and mileage of any witness so sub-
poenaed, as provided in section 205(d) of 
the Act, 42 U.S.C. 405(d). 

§ 405.1859 Witnesses. 
Witnesses at the hearing shall testify 

under oath or affirmation, unless ex-
cused by the Board for cause. The 
Board may examine the witnesses and 
shall allow the parties or their rep-
resentatives to do so. Parties to the 
proceeding may also cross-examine 
witnesses. 

§ 405.1861 Oral argument and written 
allegations. 

The parties, upon their request, shall 
be allowed a reasonable time for the 
presentation of oral argument or for 
the filing of briefs or other written 
statements of allegations as to facts or 
law. Copies of any brief or other writ-
ten statement shall be filed in suffi-

cient number that they may be made 
available to all parties and to the Cen-
ters for Medicare & Medicaid Services. 

§ 405.1863 Administrative policy at 
issue. 

Where a party to the Board hearing 
puts into issue an administrative pol-
icy which is interpretative of the law 
or regulations, the Board will promptly 
notify to the Centers for Medicare & 
Medicaid Services. 

§ 405.1865 Record of Board hearing. 

A complete record of the proceedings 
at the hearing shall be made and tran-
scribed in all cases. It shall be made 
available to the parties upon request. 
The record will not be closed until a 
decision has been issued. 

§ 405.1867 Sources of Board’s author-
ity. 

In exercising its authority to conduct 
the hearings described herein, the 
Board must comply with all the provi-
sions of title XVIII of the Act and regu-
lations issued thereunder, as well as 
CMS Rulings issued under the author-
ity of the Administrator of the Centers 
for Medicare & Medicaid Services (see 
§ 401.108 of this subchapter). The Board 
shall afford great weight to interpre-
tive rules, general statements of pol-
icy, and rules of agency organization, 
procedure, or practice established by 
CMS. 

[48 FR 22925, May 23, 1983] 

§ 405.1869 Scope of Board’s decision- 
making authority. 

The Board shall have the power to af-
firm, modify, or reverse a determina-
tion of an intermediary with respect to 
a cost report and to make any other 
modifications on matters covered by 
such cost report (including modifica-
tions adverse to the provider or other 
parties) even though such matters were 
not considered in the intermediary’s 
determination. The opinion of the ma-
jority of those Board members deciding 
the case will constitute the Board’s de-
cision. 
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§ 405.1871 Board hearing decision and 
notice. 

(a) The Board shall, as soon as prac-
ticable after the conclusion of its hear-
ing, render a written decision based 
upon the record made at such hearing, 
the record established in support of the 
determination of the intermediary (see 
§ 405.1803), and such other evidence as 
may be obtained or received by the 
Board. Such Board decision shall be 
supported by substantial evidence 
when the record of the Board hearing is 
viewed as a whole and shall cite appli-
cable law, regulations, and CMS Rul-
ings. A copy of the decision shall be 
mailed to all parties to the hearing at 
their last known addresses and, at the 
same time, to the Administrator and 
CMS. 

(b) The decision of the Board pro-
vided for in paragraph (a) of this sec-
tion shall be final and binding upon all 
parties to the hearing before the Board 
unless it is reviewed by the Secretary 
in accordance with § 405.1875, or revised 
in accordance with § 405.1885. 

[39 FR 34515, Sept. 26, 1974, as amended at 41 
FR 52051, Nov. 26, 1976. Redesignated at 42 FR 
52826, Sept. 30, 1977, as amended at 48 FR 
45773, Oct. 7, 1983] 

§ 405.1873 Board’s jurisdiction. 

(a) Board decides jurisdiction. The 
Board decides questions relating to its 
jurisdiction to grant a hearing, includ-
ing (1) the timeliness of an inter-
mediary determination (see 
§ 405.1835(c)), and (2) the right of a pro-
vider to a hearing before the Board 
when the amount in controversy is in 
issue (see §§ 405.1835(a)(3) and 405.1837). 

(b) Matters not subject to board review. 
(1) The determination of a fiscal inter-
mediary that no payment may be made 
under title XVIII of the Act for any ex-
penses incurred for items and services 
furnished to an individual because such 
items and services are excluded from 
coverage pursuant to section 1862 of 
the Act, 42 U.S.C. 1395y (see subpart C 
of this part), may not be reviewed by 
the Board. (Such determination shall 
be reviewed only in accordance with 
the applicable provisions of subpart G 
or H of this part.) 

(2) The Board may not review certain 
matters affecting payments to hos-

pitals under the prospective payment 
system as provided in § 405.1804. 

[48 FR 39836, Sept. 1, 1983] 

§ 405.1875 Administrator’s review. 

(a) General rule. (1) Except for a 
Board determination under § 405.1842 
that it lacks the authority to decide an 
issue, the Administrator, at his or her 
discretion, may review any final deci-
sion of the Board, including a decision 
under § 405.1873 about the Board’s juris-
diction to grant a hearing. The Admin-
istrator may exercise this discretion on 
his or her own motion, in response to a 
request from a party to a Board hear-
ing or in response to a request from 
CMS. 

(2) The Office of the Attorney Advi-
sory will examine the Board’s deci-
sions, the requests made by a party or 
CMS and any submission made in ac-
cordance with the provisions of this 
section in order to assist the Adminis-
trator in deciding whether to exercise 
this review authority. 

(b) Request for review. A party or CMS 
requesting the Administrator to review 
a Board decision must file a written re-
quest with the Administrator within 15 
days of the receipt of the Board deci-
sion. 

(c) Criteria for deciding whether to re-
view. In deciding whether to review a 
Board decision, either on his or her 
own motion or in response to a request 
from a party to the hearing or CMS, 
the Administrator will normally con-
sider whether it appears that: 

(1) The Board made an erroneous in-
terpretation of law, regulation or CMS 
Ruling; 

(2) The Board’s decision is not sup-
ported by substantial evidence; or 

(3) The case presents a significant 
policy issue having a basis in law and 
regulations, and review is likely to 
lead to the issuance of a CMS Ruling or 
other directive needed to clarify a stat-
utory or regulatory provision; 

(4) The Board has incorrectly as-
sumed or denied jurisdiction or ex-
tended its authority to a degree not 
provided for by statute, regulation or 
CMS Ruling; and 

(5) The decision of the Board requires 
clarification, amplification, or an al-
ternative legal basis for the decision. 
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(d) Decision to review. (1) Whether or 
not a party or CMS has requested re-
view, the Administrator will promptly 
notify the parties and CMS whether he 
or she has decided to review a decision 
of the Board and, if so, will indicate 
the particular issues he or she will con-
sider. 

(2) The Administrator may decline to 
review a case or any issue in a case 
even if a party has filed a written re-
quest for review under paragraph (b) of 
this section. 

(e) Written submissions. (1) Within 15 
days of receipt of a notice that the Ad-
ministrator has decided to review a 
Board decision, a party or CMS may 
submit to the Administrator, in writ-
ing: 

(i) Proposed findings and conclusions; 
(ii) Supporting views or exceptions to 

the Board decision; 
(iii) Supporting reasons for the ex-

ceptions and proposed findings; and 
(iv) A rebuttal of the other party’s 

request for review or other submissions 
already filed with the Administrator. 

(2) These submissions shall be lim-
ited to issues the Administrator has 
decided to review and confined to the 
record of the Board hearing. 

(3) A party or CMS, within 15 days of 
receipt of a notice that the Adminis-
trator has decided to review a decision, 
may also request that the decision be 
remanded and state reasons for doing 
so. Reasons for a request to remand 
may include new, substantial evidence 
concerning— 

(i) Issues presented to the Board; and 
(ii) New issues that have arisen since 

the case was presented to the Board. 
(4) A copy of any written submission 

made under this paragraph shall be 
sent simultaneously to each other 
party to the Board hearing and to 
CMS, if CMS has previously— 

(i) Requested that the Administrator 
review a Board decision or filed a writ-
ten submission in response to a party’s 
request for review. 

(ii) Responded to a party’s request 
for review; or 

(iii) Submitted material after the Ad-
ministrator has announced that he or 
she will review a Board decision. 

(f) Ex parte communications prohibited. 
All communications from any of the 
parties or CMS about a Board decision 

being reviewed by the Administrator 
must be in writing and must contain a 
certification that copies have been 
served on the parties and CMS, as ap-
propriate. The Administrator will not 
consider any communication that does 
not meet these requirements or is not 
submitted within the required time 
limits. 

(g) Administrator’s decision. (1) If the 
Administrator has notified the parties 
and CMS that he or she has decided to 
review a Board decision, the Adminis-
trator will affirm, reverse, modify or 
remand the case. 

(2) The Administrator will make this 
decision within 60 days after the pro-
vider received notification of the Board 
decision and will promptly mail a copy 
of the decision to each party and to 
CMS. 

(3) Any decision other than to re-
mand will be confined to— 

(i) The record of the Board, as for-
warded by the Board; 

(ii) Any materials submitted under 
paragraphs (b) or (e) of this section; 
and 

(iii) Generally known facts that are 
not subject to reasonable dispute. 

(4) The Administrator may rely on 
prior decisions of the Board, the Ad-
ministrator and the courts, and other 
applicable law, whether or not cited by 
the parties and CMS. 

(h) Remand. (1) A remand to the 
Board by the Administrator vacates 
the Board’s decision. 

(2) The Administrator may direct the 
Board to take further action with re-
spect to the development of additional 
facts or new issues, or to consider the 
applicability of laws or regulations 
other than those considered by the 
Board. The following are not accept-
able bases for remand— 

(i) Presentation of evidence existing 
at the time of the Board hearing that 
was known or reasonably could have 
been known; 

(ii) Introduction of a favorable court 
case that was either not available in 
print at the time of the Board hearing 
or was decided after the Board hearing; 

(iii) Change of a party’s representa-
tion before the Board; 

(iv) Presentation of an alternative 
legal basis concerning an issue in dis-
pute; or 
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(v) Attempted retraction of a waiver 
of a right made before or at the Board 
hearing. 

(3) After remand, the Board will take 
the action requested in the remand ac-
tion and issue a new decision. 

(4) The new decision will be final un-
less the Administrator reverses, af-
firms, modifies, or again remands the 
decision in accordance with the provi-
sions of the section. 

[48 FR 45773, Oct. 7, 1983] 

§ 405.1877 Judicial review. 
(a) General rule. Section 1878(f) of the 

Act permits a provider to obtain judi-
cial review of a final decision of the 
Board, or of a reversal, affirmation, or 
modification by the Administrator of a 
Board decision, by filing a civil action 
pursuant to the Federal Rules of Civil 
Procedure within 60 days of the date on 
which the provider received notice of— 

(1) A final decision by the Board; or 
(2) Any reversal, affirmance, or modi-

fication by the Administrator. 
The Board’s decision is not final if the 
Administrator reverses, affirms or 
modifies the decision within 60 days of 
the date on which the provider received 
notice of the decision. 

(b) Administrator declines to review a 
Board decision. If the Administrator de-
clines to review a Board decision, the 
provider must file its appeal within 60 
days of receipt of the decision of the 
Board. 

(c) Administrator does not act after re-
viewing a Board decision. If the Admin-
istrator notifies the parties that he or 
she has decided to review a Board deci-
sion and then does not make a decision 
within the 60 days allotted for his or 
her review, this subsequent inaction 
constitutes an affirmance allowing a 
provider an additional 60 days in which 
to file for judicial review, beginning 
with the date the Administrator’s time 
expires for taking action under 
§ 405.1875(g)(2). 

(d) Matters not subject to judicial re-
view. Certain matters affecting pay-
ments to hospital under the prospec-
tive payment system are not subject to 
judicial review, as provided in section 
1886(d)(7) of the Act and § 405.1804. 

(e) Group appeals. Any action under 
this section by providers that are 

under common ownership or control 
(see § 413.17 of this chapter) must be 
brought by the providers as a group 
with respect to any matter involving 
an issue common to the providers. 

(f) Venue for appeals. An action for ju-
dicial review must be brought in the 
District Court of the United States for 
the judicial district in which the pro-
vider is located (or, effective April 20, 
1983, in an action brought jointly by 
several providers, the judicial district 
in which the greatest number of such 
providers are located) or in the District 
Court for the District of Columbia. Ef-
fective April 20, 1983, any action for ju-
dicial review by providers under com-
mon ownership or control (§ 413.17 of 
this chapter), must be brought by such 
providers as a group with respect to 
any matter involving an issue common 
to the providers. 

(g) Service of process. Process must be 
served as described under 45 CFR part 
4. 

[48 FR 39836, Sept. 1, 1983, as amended at 48 
FR 45774, Oct. 7, 1983; 51 FR 34793, Sept. 30, 
1986] 

§ 405.1881 Appointment of representa-
tive. 

A provider or other party may be rep-
resented by legal counsel or any other 
person it appoints to act as its rep-
resentative at the proceedings, con-
ducted in accordance with §§ 405.1819 
and 405.1851. 

§ 405.1883 Authority of representative. 
A representative appointed by a pro-

vider or other party may accept or give 
on behalf of the provider or other party 
any request or notice relative to any 
proceeding before a hearing officer or 
the Board. A representative shall be 
entitled to present evidence and allega-
tions as to facts and law in any pro-
ceeding affecting the party he rep-
resents and to obtain information with 
respect to a request for an inter-
mediary hearing or a Board hearing 
made in accordance with §§ 405.1811, 
405.1835, or 405.1837 to the same extent 
as the party he represents. Notice to a 
provider or other party of any action, 
determination, or decision, or a request 
for the production of evidence by a 
hearing officer or the Board sent to the 
representative of the provider or other 
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party shall have the same force and ef-
fect as if it had been sent to the pro-
vider or other party. 

§ 405.1885 Reopening a determination 
or decision. 

(a) A determination of an inter-
mediary, a decision by a hearing officer 
or panel of hearing officers, a decision 
by the Board, or a decision of the Sec-
retary may be reopened with respect to 
findings on matters at issue in such de-
termination or decision, by such inter-
mediary officer or panel of hearing offi-
cers, Board, or Secretary, as the case 
may be, either on motion of such inter-
mediary officer or panel of hearing offi-
cers, Board, or Secretary, or on the 
motion of the provider affected by such 
determination or decision to revise any 
matter in issue at any such pro-
ceedings. Any such request to reopen 
must be made within 3 years of the 
date of the notice of the intermediary 
or Board hearing decision, or where 
there has been no such decision, any 
such request to reopen must be made 
within 3 years of the date of notice of 
the intermediary determination. No 
such determination or decision may be 
reopened after such 3-year period ex-
cept as provided in paragraphs (d) and 
(e) of this section. 

(b)(1) An intermediary determination 
or an intermediary hearing decision 
must be reopened and revised by the 
intermediary if, within the 3-year pe-
riod specified in paragraph (a) of this 
section, CMS— 

(i) Provides notice to the inter-
mediary that the intermediary deter-
mination or the intermediary hearing 
decision is inconsistent with the appli-
cable law, regulations, CMS ruling, or 
CMS general instructions in effect, and 
as CMS understood those legal provi-
sions, at the time the determination or 
decision was rendered by the inter-
mediary; and 

(ii) Explicitly directs the inter-
mediary to reopen and revise the inter-
mediary determination or the inter-
mediary hearing decision. 

(2) A change of legal interpretation 
or policy by CMS in a regulation, CMS 
ruling, or CMS general instruction, 
whether made in response to judicial 
precedent or otherwise, is not a basis 
for reopening an intermediary deter-

mination or an intermediary hearing 
decision under this section. 

(3) Notwithstanding paragraph 
(b)(1)(i) of this section, CMS may direct 
the intermediary to reopen a particular 
intermediary determination or inter-
mediary hearing decision in order to 
implement, for the same intermediary 
determination or intermediary deci-
sion— 

(i) A final agency decision under 
§§ 405.1833, 405.1871(b), 405.1875, or 
405.1877(a) of this part; 

(ii) A final nonappealable court judg-
ment; or 

(iii) An agreement to settle an ad-
ministrative appeal or a lawsuit. 

(c) Jurisdiction for reopening a deter-
mination or decision rests exclusively 
with that administrative body that 
rendered the last determination or de-
cision. 

(d) Notwithstanding the provisions of 
paragraph (a) of this section, an inter-
mediary determination or hearing deci-
sion, a decision of the Board, or a deci-
sion of the Secretary shall be reopened 
and revised at any time if it is estab-
lished that such determination or deci-
sion was procured by fraud or similar 
fault of any party to the determination 
or decision. 

(e) Notwithstanding an 
intermediary’s discretion to reopen or 
not reopen an intermediary determina-
tion or an intermediary hearing deci-
sion under paragraphs (a) and (c) of 
this section, CMS may direct an inter-
mediary to reopen, or not to reopen, an 
intermediary determination or an 
intermediary hearing decision in ac-
cordance with paragraphs (a) and (c) of 
this section. 

(f) Paragraphs (a) and (b) of this sec-
tion apply to determinations on cost 
reporting periods ending on or after 
December 31, 1971. (See § 405.1801(c).) 
However, the 3-year period described 
shall also apply to determinations with 
respect to cost reporting periods end-
ing prior to December 31, 1971, but only 
if the reopening action was undertaken 
after May 27, 1972 (the effective date of 
regulations which, prior to the publica-
tion of this subpart R, governed the re-
opening of such determinations). 

[39 FR 34515, Sept. 26, 1974. Redesignated at 
42 FR 52826, Sept. 30, 1977, and amended at 
50110, Aug. 1, 2002] 
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§ 405.1887 Notice of reopening. 
(a) All parties to any reopening de-

scribed above shall be given written no-
tice of the reopening. When such re-
opening results in any revision in the 
prior decision notice of said revision or 
revisions will be mailed to the parties 
with a complete explanation of the 
basis for the revision or revisions. No-
tices of reopenings by the Board shall 
also be sent to the Secretary. 

(b) In any such reopening, the parties 
to the prior decision shall be allowed a 
reasonable period of time in which to 
present any additional evidence or ar-
gument in support of their position. 

§ 405.1889 Effect of a revision. 
Where a revision is made in a deter-

mination or decision on the amount of 
program reimbursement after such de-
termination or decision has been re-
opened as provided in § 405.1885, such re-
vision shall be considered a separate 
and distinct determination or decision 
to which the provisions of §§ 405.1811, 
405.1835, 405.1875 and 405.1877 are appli-
cable. (See § 405.1801(c) for applicable 
effective dates.) 

Subparts S–T [Reserved] 

Subpart U—Conditions for Cov-
erage of Suppliers of End– 
Stage Renal Disease (ESRD) 
Services 

AUTHORITY: Secs. 1102, 1138, 1861, 1862(a), 
1871, 1874, and 1881 of the Social Security Act 
(42 U.S.C. 1302, 1320b–8, 1395x, 1395y(a), 1395hh, 
1395kk, and 1395rr), unless otherwise noted. 

SOURCE: 41 FR 22511, June 3, 1976, unless 
otherwise noted. Redesignated at 42 FR 52826, 
Sept. 30, 1977. 

§ 405.2100 Scope of subpart. 
(a) The regulations in this subpart 

prescribe the role which End-Stage 
Renal Disease (ESRD) networks have 
in the ESRD program, establish the 
mechanism by which minimal utiliza-
tion rates are promulgated and applied, 
under section 1881(b)(1) of the Act, and 
describe the health and safety require-
ments that facilities furnishing ESRD 
care to beneficiaries must meet. These 
regulations further prescribe the role 
of ESRD networks in meeting the re-

quirements of section 1881(c) of the 
Act. 

(b) The general objectives of the 
ESRD program are contained in 
§ 405.2101, and general definitions are 
contained in § 405.2102. The provisions 
of §§ 405.2110, 405.2112 and 405.2113 dis-
cuss the establishment and activities 
of ESRD networks, network organiza-
tions and membership requirements 
and restrictions for members of the 
medical review boards. Sections 
405.2120 through 405.2124 discuss the es-
tablishment of minimal utilization 
rates and the requirements for ap-
proval of facilities with respect to such 
rates. Sections 405.2130 through 405.2140 
discuss general requirements for, and 
description of, all facilities furnishing 
ESRD services. Sections 405.2160 
through 405.2164 discuss specific re-
quirements for facilities which furnish 
ESRD dialysis services. Sections 
405.2170 and 405.2171 discuss specific re-
quirements for facilities which furnish 
ESRD transplantation services. 

[51 FR 30361, Aug. 26, 1986] 

§ 405.2101 Objectives of the end-stage 
renal disease (ESRD) program. 

The objectives of the end-stage renal 
disease program are: 

(a) To assist beneficiaries who have 
been diagnosed as having end-stage 
renal disease (ESRD) to receive the 
care they need; 

(b) To encourage proper distribution 
and effective utlization of ESRD treat-
ment resources while maintaining or 
improving the quality of care; 

(c) To provide the flexibility nec-
essary for the efficient delivery of ap-
propriate care by physicians and facili-
ties; and 

(d) To encourage self-dialysis or 
transplantation for the maximum prac-
tical number of patients who are medi-
cally, socially, and psychologically 
suitable candidates for such treatment. 

[43 FR 48950, Oct. 19, 1979] 

§ 405.2102 Definitions. 
As used in this subpart, the following 

definitions apply: 
Agreement. A written document exe-

cuted between an ESRD facility and 
another facility in which the other fa-
cility agrees to assume responsibility 
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