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entitled to custody, the Federal agency 
must not transfer custody of the ob-
jects until such time as the proper re-
cipient is determined pursuant to these 
regulations. The Federal agency offi-
cial must send a copy of the notice and 
information on when and in what news-
paper(s) the notice was published to 
the Departmental Consulting Archeolo-
gist. 

[60 FR 62158, Dec. 4, 1995, as amended at 62 
FR 41293, Aug. 1, 1997] 

§ 10.7 Disposition of unclaimed human 
remains, funerary objects, sacred 
objects, or objects of cultural pat-
rimony. [Reserved] 

Subpart C—Human Remains, Fu-
nerary Objects, Sacred Ob-
jects, or Objects of Cultural 
Patrimony in Museums and 
Federal Collections 

§ 10.8 Summaries. 
(a) General. This section carries out 

section 6 of the Act. Under section 6 of 
the Act, each museum or Federal agen-
cy that has possession or control over 
collections which may contain 
unassociated funerary objects, sacred 
objects, or objects of cultural pat-
rimony must complete a summary of 
these collections based upon available 
information held by the museum or 
Federal agency. The purpose of the 
summary is to provide information 
about the collections to lineal descend-
ants and culturally affiliated Indian 
tribes or Native Hawaiian organiza-
tions that may wish to request repatri-
ation of such objects. The summary 
serves in lieu of an object-by-object in-
ventory of these collections, although, 
if an inventory is available, it may be 
substituted. Federal agencies are re-
sponsible for ensuring that these re-
quirements are met for all collections 
from their lands or generated by their 
actions whether the collections are 
held by the Federal agency or by a non- 
Federal institution. 

(b) Contents of summaries. For each 
collection or portion of a collection, 
the summary must include: an esti-
mate of the number of objects in the 
collection or portion of the collection; 
a description of the kinds of objects in-
cluded; reference to the means, date(s), 

and location(s) in which the collection 
or portion of the collection was ac-
quired, where readily ascertainable; 
and information relevant to identifying 
lineal descendants, if available, and 
cultural affiliation. 

(c) Completion. Summaries must be 
completed not later than November 16, 
1993. 

(d) Consultation. (1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with Indian tribe of-
ficials and traditional religious lead-
ers: 

(i) From whose tribal lands 
unassociated funerary objects, sacred 
objects, or objects of cultural pat-
rimony originated; 

(ii) That are, or are likely to be, cul-
turally affiliated with unassociated fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony; and 

(iii) From whose aboriginal lands 
unassociated funerary objects, sacred 
objects, or objects of cultural pat-
rimony originated. 

(2) Initiation of consultation. Mu-
seum and Federal agency officials must 
begin summary consultation no later 
than the completion of the summary 
process. Consultation may be initiated 
with a letter, but should be followed up 
by telephone or face-to-face dialogue 
with the appropriate Indian tribe offi-
cial. 

(3) Provision of information. During 
summary consultation, museum and 
Federal agency officials must provide 
copies of the summary to lineal de-
scendants, when known, and to offi-
cials and traditional religious leaders 
representing Indian tribes or Native 
Hawaiian organizations that are, or are 
likely to be, culturally affiliated with 
the cultural items. A copy of the sum-
mary must also be provided to the De-
partmental Consulting Archeologist. 
Upon request by lineal descendants or 
Indian tribe officials, museum and Fed-
eral agency officials must provide lin-
eal descendants, Indian tribe officials 
and traditional religious leaders with 
access to records, catalogues, relevant 
studies, or other pertinent data for the 
limited purposes of determining the ge-
ographic origin, cultural affiliation, 
and basic facts surrounding acquisition 
and accession of objects covered by the 
summary. Access to this information 
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may be requested at any time and must 
be provided in a reasonable manner to 
be agreed upon by all parties. The Re-
view committee also must be provided 
access to such materials. 

(4) Requests for information. During 
the summary consultation, museum 
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are, 
or are likely to be, culturally affiliated 
with their collections: 

(i) Name and address of the Indian 
tribe official to act as representative in 
consultations related to particular ob-
jects; 

(ii) Recommendations on how the 
consultation process should be con-
ducted, including: 

(A) Names and appropriate methods 
to contact any lineal descendants, if 
known, of individuals whose 
unassociated funerary objects or sacred 
objects are included in the summary; 

(B) Names and appropriate methods 
to contact any traditional religious 
leaders that the Indian tribe or Native 
Hawaiian organization thinks should 
be consulted regarding the collections; 
and 

(iii) Kinds of cultural items that the 
Indian tribe or Native Hawaiian orga-
nization considers to be funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony. 

(e) Museum and Federal agency offi-
cials must document the following in-
formation regarding unassociated fu-
nerary objects, sacred objects, and ob-
jects of cultural patrimony in their 
collections and must use this docu-
mentation in determining the individ-
uals, Indian tribes, and Native Hawai-
ian organizations with which they are 
affiliated: 

(1) Accession and catalogue entries; 
(2) Information related to the acqui-

sition of unassociated funerary object, 
sacred object, or object of cultural pat-
rimony, including: 

(i) The name of the person or organi-
zation from whom the object was ob-
tained, if known; 

(ii) The date of acquisition; 
(iii) The place each object was ac-

quired, i.e., name or number of site, 
county, State, and Federal agency ad-
ministrative unit, if applicable; and 

(iv) The means of acquisition, i.e., 
gift, purchase, or excavation; 

(3) A description of each unassociated 
funerary object, sacred object, or ob-
ject of cultural patrimony, including 
dimensions, materials, and photo-
graphic documentation, if appropriate, 
and the antiquity of such objects, if 
known; 

(4) A summary of the evidence used 
to determine the cultural affiliation of 
the unassociated funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to § 10.14 of these reg-
ulations. 

(f) Notification. Repatriation of 
unassociated funerary objects, sacred 
objects, or objects of cultural pat-
rimony to lineal descendants, cul-
turally affiliated Indian tribes, or Na-
tive Hawaiian organizations as deter-
mined pursuant to § 10.10 (a), must not 
proceed prior to submission of a notice 
of intent to repatriate to the Depart-
mental Consulting Archeologist, and 
publication of the notice of intent to 
repatriate in the FEDERAL REGISTER. 
The notice of intent to repatriate must 
describe the unassociated funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony being claimed in suffi-
cient detail so as to enable other indi-
viduals, Indian tribes or Native Hawai-
ian organizations to determine their 
interest in the claimed objects. It must 
include information that identifies 
each claimed unassociated funerary ob-
ject, sacred object, or object of cultural 
patrimony and the circumstances sur-
rounding its acquisition, and describes 
the objects that are clearly identifiable 
as to cultural affiliation. It must also 
describe the objects that are not clear-
ly identifiable as being culturally af-
filiated with a particular Indian tribe 
or Native Hawaiian organization, but 
which, given the totality of cir-
cumstances surrounding acquisition of 
the objects, are likely to be culturally 
affiliated with a particular Indian tribe 
or Native Hawaiian organization. The 
Departmental Consulting Archeologist 
must publish the notice of intent to re-
patriate in the FEDERAL REGISTER. Re-
patriation may not occur until at least 
thirty (30) days after publication of the 
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notice of intent to repatriate in the 
FEDERAL REGISTER. 

[60 FR 62158, Dec. 4, 1995, as amended at 62 
FR 41293, Aug. 1, 1997] 

§ 10.9 Inventories. 

(a) General. This section carries out 
section 5 of the Act. Under section 5 of 
the Act, each museum or Federal agen-
cy that has possession or control over 
holdings or collections of human re-
mains and associated funerary objects 
must compile an inventory of such ob-
jects, and, to the fullest extent possible 
based on information possessed by the 
museum or Federal agency, must iden-
tify the geographical and cultural af-
filiation of each item. The purpose of 
the inventory is to facilitate repatri-
ation by providing clear descriptions of 
human remains and associated funer-
ary objects and establishing the cul-
tural affiliation between these objects 
and present-day Indian tribes and Na-
tive Hawaiian organizations. Museums 
and Federal agencies are encouraged to 
produce inventories first on those por-
tions of their collections for which in-
formation is readily available or about 
which Indian tribes or Native Hawaiian 
organizations have expressed special 
interest. Early focus on these parts of 
collections will result in determina-
tions that may serve as models for 
other inventories. Federal agencies 
must ensure that these requirements 
are met for all collections from their 
lands or generated by their actions 
whether the collections are held by the 
Federal agency or by a non-Federal in-
stitution. 

(b) Consultation—(1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with: 

(i) Lineal descendants of individuals 
whose remains and associated funerary 
objects are likely to be subject to the 
inventory provisions of these regula-
tions; and 

(ii) Indian tribe officials and tradi-
tional religious leaders: 

(A) From whose tribal lands the 
human remains and associated funer-
ary objects originated; 

(B) That are, or are likely to be, cul-
turally affiliated with human remains 
and associated funerary objects; and 

(C) From whose aboriginal lands the 
human remains and associated funer-
ary objects originated. 

(2) Initiation of consultation. Museum 
and Federal agency officials must 
begin inventory consultation as early 
as possible, no later in the inventory 
process than the time at which inves-
tigation into the cultural affiliation of 
human remains and associated funer-
ary objects is being conducted. Con-
sultation may be initiated with a let-
ter, but should be followed up by tele-
phone or face-to-face dialogue. 

(3) Provision of information. During in-
ventory consultation, museums and 
Federal agency officials must provide 
the following information in writing to 
lineal descendants, when known, and to 
officials and traditional religious lead-
ers representing Indian tribes or Native 
Hawaiian organizations that are, or are 
likely to be, culturally affiliated with 
the human remains and associated fu-
nerary objects. 

(i) A list of all Indian tribes and Na-
tive Hawaiian organizations that are, 
or have been, consulted regarding the 
particular human remains and associ-
ated funerary objects; 

(ii) A general description of the con-
duct of the inventory; 

(iii) The projected time frame for 
conducting the inventory; and 

(iv) An indication that additional 
documentation used to identify cul-
tural affiliation will be supplied upon 
request. 

(4) Requests for information. During 
the inventory consultation, museum 
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are, 
or are likely to be, culturally affiliated 
with their collections: 

(i) Name and address of the Indian 
tribe official to act as representative in 
consultations related to particular 
human remains and associated funer-
ary objects; 

(ii) Recommendations on how the 
consultation process should be con-
ducted, including: 

(A) Names and appropriate methods 
to contact any lineal descendants of in-
dividuals whose remains and associated 
funerary objects are or are likely to be 
included in the inventory; and 
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(B) Names and appropriate methods 
to contact traditional religious leaders 
who should be consulted regarding the 
human remains and associated funer-
ary objects. 

(iii) Kinds of objects that the Indian 
tribe or Native Hawaiian organization 
reasonably believes to have been made 
exclusively for burial purposes or to 
contain human remains of their ances-
tors. 

(c) Required information. The fol-
lowing documentation must be in-
cluded, if available, for all inventories 
completed by museum or Federal agen-
cy officials: 

(1) Accession and catalogue entries, 
including the accession/catalogue en-
tries of human remains with which fu-
nerary objects were associated; 

(2) Information related to the acqui-
sition of each object, including: 

(i) The name of the person or organi-
zation from whom the object was ob-
tained, if known; 

(ii) The date of acquisition, 
(iii) The place each object was ac-

quired, i.e., name or number of site, 
county, State, and Federal agency ad-
ministrative unit, if applicable; and 

(iv) The means of acquisition, i.e., 
gift, purchase, or excavation; 

(3) A description of each set of human 
remains or associated funerary object, 
including dimensions, materials, and, 
if appropriate, photographic docu-
mentation, and the antiquity of such 
human remains or associated funerary 
objects, if known; 

(4) A summary of the evidence, in-
cluding the results of consultation, 
used to determine the cultural affili-
ation of the human remains and associ-
ated funerary objects pursuant to 
§ 10.14 of these regulations. 

(d) Documents. Two separate docu-
ments comprise the inventory: 

(1) A listing of all human remains 
and associated funerary objects that 
are identified as being culturally affili-
ated with one or more present-day In-
dian tribes or Native Hawaiian organi-
zations. The list must indicate for each 
item or set of items whether cultural 
affiliation is clearly determined or 
likely based upon the preponderance of 
the evidence; and 

(2) A listing of all culturally uniden-
tifiable human remains and associated 

funerary objects for which no cul-
turally affiliated present-day Indian 
tribe or Native Hawaiian organization 
can be determined. 

(e) Notification. (1) If the inventory 
results in the identification or likely 
identification of the cultural affili-
ation of any particular human remains 
or associated funerary objects with one 
or more Indian tribes or Native Hawai-
ian organizations, the museum or Fed-
eral agency, not later than six (6) 
months after completion of the inven-
tory, must send such Indian tribes or 
Native Hawaiian organizations the in-
ventory of culturally affiliated human 
remains and associated funerary ob-
jects, including all information re-
quired under § 10.9 (c), and a notice of 
inventory completion that summarizes 
the results of the inventory. 

(2) The notice of inventory comple-
tion must summarize the contents of 
the inventory in sufficient detail so as 
to enable the recipients to determine 
their interest in claiming the inven-
toried items. It must identify each par-
ticular set of human remains or each 
associated funerary object and the cir-
cumstances surrounding its acquisi-
tion, describe the human remains or 
associated funerary objects that are 
clearly identifiable as to cultural affili-
ation, and describe the human remains 
and associated funerary objects that 
are not clearly identifiable as being 
culturally affiliated with an Indian 
tribe or Native Hawaiian organization, 
but which, given the totality of cir-
cumstances surrounding acquisition of 
the human remains or associated ob-
jects, are identified as likely to be cul-
turally affiliated with a particular In-
dian tribe or Native Hawaiian organi-
zation. 

(3) If the inventory results in a deter-
mination that the human remains are 
of an identifiable individual, the mu-
seum or Federal agency official must 
convey this information to the lineal 
descendant of the deceased individual, 
if known, and to the Indian tribe or Na-
tive Hawaiian organization of which 
the deceased individual was culturally 
affiliated. 

(4) The notice of inventory comple-
tion and a copy of the inventory must 
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also be sent to the Departmental Con-
sulting Archeologist. These submis-
sions should be sent in both printed 
hard copy and electronic formats. In-
formation on the proper format for 
electronic submission and suggested al-
ternatives for museums and Federal 
agencies unable to meet these require-
ments are available from the Depart-
mental Consulting Archeologist. 

(5) Upon request by an Indian tribe or 
Native Hawaiian organization that has 
received or should have received a no-
tice of inventory completion and a 
copy of the inventory as described 
above, a museum or Federal agency 
must supply additional available docu-
mentation to supplement the informa-
tion provided with the notice. For 
these purposes, the term documenta-
tion means a summary of existing mu-
seum or Federal agency records includ-
ing inventories or catalogues, relevant 
studies, or other pertinent data for the 
limited purpose of determining the 
geographical origin, cultural affili-
ation, and basic facts surrounding the 
acquisition and accession of human re-
mains and associated funerary objects. 

(6) If the museum or Federal agency 
official determines that the museum or 
Federal agency has possession of or 
control over human remains that can-
not be identified as affiliated with a 
particular individual, Indian tribes or 
Native Hawaiian organizations, the 
museum or Federal agency must pro-
vide the Department Consulting Arche-
ologist notice of this result and a copy 
of the list of culturally unidentifiable 
human remains and associated funer-
ary objects. The Departmental Con-
sulting Archeologist must make this 
information available to members of 
the Review Committee. Section 10.11 of 
these regulations will set forth proce-
dures for disposition of culturally un-
identifiable human remains of Native 
American origin. Museums or Federal 
agencies must retain possession of such 
human remains pending promulgation 
of § 10.11 unless legally required to do 
otherwise, or recommended to do oth-
erwise by the Secretary. Recommenda-
tions regarding the disposition of cul-
turally unidentifiable human remains 
may be requested prior to final promul-
gation of § 10.11. 

(7) The Departmental Consulting Ar-
cheologist must publish notices of in-
ventory completion received from mu-
seums and Federal agencies in the FED-
ERAL REGISTER. 

(f) Completion. Inventories must be 
completed not later than November 16, 
1995. Any museum that has made a 
good faith effort to complete its inven-
tory, but which will be unable to com-
plete the process by this deadline, may 
request an extension of the time re-
quirements from the Secretary. An in-
dication of good faith efforts must in-
clude, but not necessarily be limited 
to, the initiation of active consultation 
and documentation regarding the col-
lections and the development of a writ-
ten plan to carry out the inventory 
process. Minimum components of an 
inventory plan are: a definition of the 
steps required; the position titles of 
the persons responsible for each step; a 
schedule for carrying out the plan; and 
a proposal to obtain the requisite fund-
ing. 

[60 FR 62158, Dec. 4, 1995, as amended at 62 
FR 41293, Aug. 1, 1997] 

§ 10.10 Repatriation. 
(a) Unassociated funerary objects, sa-

cred objects, and objects of cultural pat-
rimony—(1) Criteria. Upon the request of 
a lineal descendant, Indian tribe, or 
Native Hawaiian organization, a mu-
seum or Federal agency must expedi-
tiously repatriate unassociated funer-
ary objects, sacred objects, or objects 
of cultural patrimony if all the fol-
lowing criteria are met: 

(i) The object meets the definitions 
established in § 10.2 (d)(2)(ii), (d)(3), or 
(d)(4); and 

(ii) The cultural affiliation of the ob-
ject is established: 

(A) Through the summary, consulta-
tion, and notification procedures in 
§ 10.14 of these regulations; or 

(B) By presentation of a preponder-
ance of the evidence by a requesting In-
dian tribe or Native Hawaiian organi-
zation pursuant to section 7(c) of the 
Act; and 

(iii) The known lineal descendant or 
culturally affiliated Indian tribe or Na-
tive Hawaiian organization presents 
evidence which, if standing alone be-
fore the introduction of evidence to the 
contrary, would support a finding that 
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the museum or Federal agency does 
not have a right of possession to the 
objects as defined in § 10.10 (a)(2); and 

(iv) The agency or museum is unable 
to present evidence to the contrary 
proving that it does have a right of 
possession as defined below; and 

(v) None of the specific exceptions 
listed in § 10.10 (c) apply. 

(2) Right of possession. For purposes of 
this section, ‘‘right of possession’’ 
means possession obtained with the 
voluntary consent of an individual or 
group that had authority of alienation. 
The original acquisition of a Native 
American unassociated funerary ob-
ject, sacred object, or object of cultural 
patrimony from an Indian tribe or Na-
tive Hawaiian organization with the 
voluntary consent of an individual or 
group with authority to alienate such 
object is deemed to give right of pos-
session to that object. 

(3) Notification. Repatriation must 
take place within ninety (90) days of 
receipt of a written request for repatri-
ation that satisfies the requirements of 
paragraph (a)(1) of this section from a 
lineal descendent or culturally affili-
ated Indian tribe or Native Hawaiian 
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of intent to repatriate in the FED-
ERAL REGISTER as described in § 10.8. 

(b) Human remains and associated fu-
nerary objects—(1) Criteria. Upon the re-
quest of a lineal descendant, Indian 
tribe, or Native Hawaiian organization, 
a museum and Federal agency must ex-
peditiously repatriate human remains 
and associated funerary objects if all of 
the following criteria are met: 

(i) The human remains or associated 
funerary object meets the definitions 
established in § 10.2 (d)(1) or (d)(2)(i); 
and 

(ii) The affiliation of the deceased in-
dividual to known lineal descendant, 
present day Indian tribe, or Native Ha-
waiian organization: 

(A) Has been reasonably traced 
through the procedures outlined in 
§ 10.9 and § 10.14 of these regulations; or 

(B) Has been shown by a preponder-
ance of the evidence presented by a re-
questing Indian tribe or Native Hawai-
ian organization pursuant to section 
7(c) of the Act; and 

(iii) None of the specific exceptions 
listed in § 10.10 (c) apply. 

(2) Notification. Repatriation must 
take place within ninety (90) days of 
receipt of a written request for repatri-
ation that satisfies the requirements of 
§ 10.10 (b)(1) from the culturally affili-
ated Indian tribe or Native Hawaiian 
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of inventory completion in the 
FEDERAL REGISTER as described in 
§ 10.9. 

(c) Exceptions. These requirements for 
repatriation do not apply to: 

(1) Circumstances where human re-
mains, funerary objects, sacred objects, 
or objects of cultural patrimony are in-
dispensable to the completion of a spe-
cific scientific study, the outcome of 
which is of major benefit to the United 
States. Human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony in such circumstances 
must be returned no later than ninety 
(90) days after completion of the study; 
or 

(2) Circumstances where there are 
multiple requests for repatriation of 
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony and the museum or Federal 
agency, after complying with these 
regulations, cannot determine by a pre-
ponderance of the evidence which re-
questing party is the most appropriate 
claimant. In such circumstances, the 
museum or Federal agency may retain 
the human remains, funerary objects, 
sacred objects, or objects of cultural 
patrimony until such time as the re-
questing parties mutually agree upon 
the appropriate recipient or the dispute 
is otherwise resolved pursuant to these 
regulations or as ordered by a court of 
competent jurisdiction; or 

(3) Circumstances where a court of 
competent jurisdiction has determined 
that the repatriation of the human re-
mains, funerary objects, sacred objects, 
or objects of cultural patrimony in the 
possession or control of a museum 
would result in a taking of property 
without just compensation within the 
meaning of the Fifth Amendment of 
the United States Constitution, in 
which event the custody of the objects 
must be as provided under otherwise 
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applicable law. Nothing in these regu-
lations must prevent a museum or Fed-
eral agency, where otherwise so au-
thorized, or a lineal descendant, Indian 
tribe, or Native Hawaiian organization, 
from expressly relinquishing title to, 
right of possession of, or control over 
any human remains, funerary objects, 
sacred objects, or objects of cultural 
patrimony. 

(4) Circumstances where the repatri-
ation is not consistent with other repa-
triation limitations identified in § 10.15 
of these regulations. 

(d) Place and manner of repatriation. 
The repatriation of human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony must be ac-
complished by the museum or Federal 
agency in consultation with the re-
questing lineal descendants, or cul-
turally affiliated Indian tribe or Native 
Hawaiian organization, as appropriate, 
to determine the place and manner of 
the repatriation. 

(e) The museum official or Federal 
agency official must inform the recipi-
ents of repatriations of any presently 
known treatment of the human re-
mains, funerary objects, sacred objects, 
or objects of cultural patrimony with 
pesticides, preservatives, or other sub-
stances that represent a potential haz-
ard to the objects or to persons han-
dling the objects. 

(f) Record of repatriation. (1) Museums 
and Federal agencies must adopt inter-
nal procedures adequate to perma-
nently document the content and re-
cipients of all repatriations. 

(2) The museum official or Federal 
agency official, at the request of the 
Indian tribe official, may take such 
steps as are considered necessary pur-
suant to otherwise applicable law, to 
ensure that information of a particu-
larly sensitive nature is not made 
available to the general public. 

(g) Culturally unidentifiable human re-
mains. If the cultural affiliation of 
human remains cannot be established 
pursuant to these regulations, the 
human remains must be considered cul-
turally unidentifiable. Museum and 
Federal agency officials must report 
the inventory information regarding 
such human remains in their holdings 
to the Departmental Consulting Arche-
ologist who will transmit this informa-

tion to the Review Committee. The Re-
view Committee is responsible for com-
piling an inventory of culturally un-
identifiable human remains in the pos-
session or control of each museum and 
Federal agency, and, for recommending 
to the Secretary specific actions for 
disposition of such human remains. 

[60 FR 62158, Dec. 4, 1995, as amended at 62 
FR 41294, Aug. 1, 1997] 

§ 10.11 Disposition of culturally un-
identifiable human remains. [Re-
served] 

§ 10.12 Civil penalties. 
(a) The Secretary’s Authority to Assess 

Civil Penalties. The Secretary is author-
ized by section 9 of the Act to assess 
civil penalties on any museum that 
fails to comply with the requirements 
of the Act. As used in this Paragraph, 
‘‘failure to comply with requirements 
of the Act’’ also means failure to com-
ply with applicable portions of the reg-
ulations set forth in this Part. As used 
in this Paragraph ‘‘you’’ refers to the 
museum or the museum official des-
ignated responsible for matters related 
to implementation of the Act. 

(b) Definition of ‘‘failure to comply.’’ (1) 
Your museum has failed to comply 
with the requirements of the Act if it: 

(i) After November 16, 1990, sells or 
otherwise transfers human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony contrary to 
provisions of the Act, including, but 
not limited to, an unlawful sale or 
transfer to any individual or institu-
tion that is not required to comply 
with the Act; or 

(ii) After November 16, 1993, has not 
completed summaries as required by 
the Act; or 

(iii) After November 16, 1995, or the 
date specified in an extension issued by 
the Secretary, whichever is later, has 
not completed inventories as required 
by the Act; or 

(iv) After May 16, 1996, or 6 months 
after completion of an inventory under 
an extension issued by the Secretary, 
whichever is later, has not notified cul-
turally affiliated Indian tribes and Na-
tive Hawaiian organizations; or 

(v) Refuses, absent any of the exemp-
tions specified in § 10.10(c) of this part, 
to repatriate human remains, funerary 
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object, sacred object, or object of cul-
tural patrimony to a lineal descendant 
or culturally affiliated Indian tribe or 
Native Hawaiian; or 

(vi) Repatriates a human remains, fu-
nerary object, sacred object, or object 
of cultural patrimony before publishing 
the required notice in the Federal Reg-
ister; 

(vii) Does not consult with lineal de-
scendants, Indian tribe officials, and 
traditional religious leaders as re-
quired; or 

(viii) Does not inform the recipients 
of repatriations of any presently 
known treatment of the human re-
mains, funerary objects, sacred objects, 
or objects of cultural patrimony with 
pesticides, preservatives, or other sub-
stances that represent a potential haz-
ard to the objects or to persons han-
dling the objects. 

(2) Each instance of failure to comply 
will constitute a separate violation. 

(c) How to Notify the Secretary of a 
Failure to Comply. Any person may 
bring an allegation of failure to comply 
to the attention of the Secretary. Alle-
gations must be in writing, and should 
include documentation identifying the 
provision of the Act with which there 
has been a failure to comply and sup-
porting facts of the alleged failure to 
comply. Documentation should include 
evidence that the museum has posses-
sion or control of Native American cul-
tural items, receives Federal funds, and 
has failed to comply with specific pro-
visions of the Act. Written allegations 
should be sent to the attention of the 
Director, National Park Service, 1849 C 
Street, NW, Washington, D.C. 20240. 

(d) Steps the Secretary may take upon 
receiving such an allegation. (1) The Sec-
retary must acknowledge receipt of the 
allegation in writing. 

(2) The Secretary also may: 
(i) Compile and review information 

relevant to the alleged failure to com-
ply. The Secretary may request addi-
tional information, such as declara-
tions and relevant papers, books, and 
documents, from the person making 
the allegation, the museum, and other 
parties; 

(ii) Identify the specific provisions of 
the Act with which you have allegedly 
failed to comply; and 

(iii) Determine if the institution of a 
civil penalty action is an appropriate 
remedy. 

(3) The Secretary must provide writ-
ten notification to the person making 
the allegation and the museum if the 
review of the evidence does not show a 
failure comply. 

(e) How the Secretary notifies you of a 
failure to comply. (1) If the allegations 
are verified, the Secretary must serve 
you with a written notice of failure to 
comply either by personal delivery or 
by registered or certified mail (return 
receipt requested). The notice of fail-
ure to comply must include: 

(i) A concise statement of the facts 
believed to show a failure to comply; 

(ii) A specific reference to the provi-
sions of the Act and/or these regula-
tions with which you allegedly have 
not complied; and 

(iii) Notification of the right to re-
quest an informal discussion with the 
Secretary or a designee, to request a 
hearing, as provided below, or to await 
the Secretary’s notice of assessment. 
The notice of failure to comply also 
must inform you of your right to seek 
judicial review of any final administra-
tive decision assessing a civil penalty. 

(2) With your consent, the Secretary 
may combine the notice of failure to 
comply with the notice of assessment 
described in paragraph (h) of this sec-
tion. 

(3) The Secretary also must send a 
copy of the notice of failure to comply 
to: 

(i) Any lineal descendant of a known 
Native American individual whose 
human remains, funerary objects, or 
sacred objects are in question; and 

(ii) Any Indian tribes or Native Ha-
waiian organizations that are, or are 
likely to be, culturally affiliated with 
the human remains, funerary objects, 
sacred objects, or objects of cultural 
patrimony in question. 

(f) Actions you may take upon receipt of 
a notice of failure to comply. If you are 
served with a notice of failure to com-
ply, you may: 

(1) Seek informal discussions with 
the Secretary; 

(2) Request a hearing. Figure 1 out-
lines the civil penalty hearing and ap-
peal process. Where the Secretary has 
issued a combined notice of failure to 
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comply and notice of assessment, the 
hearing and appeal processes will also 
be combined. 

(3) Take no action and await the Sec-
retary’s notice of assessment. 
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(g) How the Secretary determines the 
penalty amount. 

(1) The penalty amount must be de-
termined on the record; 

(2) The penalty amount must be .25 
percent of your museum’s annual budg-
et, or $5,000, whichever is less, and such 
additional sum as the Secretary may 
determine is appropriate after taking 
into account: 

(i) The archeological, historical, or 
commercial value of the human re-
mains, funerary object, sacred object, 
or object of cultural patrimony in-
volved; and 

(ii) The damages suffered, both eco-
nomic and non-economic, by the ag-
grieved party or parties including, but 
not limited to, expenditures by the ag-
grieved party to compel the museum to 
comply with the Act; and 

(iii) The number of violations that 
have occurred at your museum. 

(3) An additional penalty of up to 
$1,000 per day after the date that the 
final administrative decision takes ef-
fect may be assessed if your museum 
continues to violate the Act. 

(4) The Secretary may reduce the 
penalty amount if there is: 

(i) A determination that you did not 
willfully fail to comply; or 

(ii) An agreement by you to mitigate 
the violation, including, but not lim-
ited to, payment of restitution to the 
aggrieved party or parties; or 

(iii) A determination that you are 
unable to pay, provided that this factor 
may not apply if you have been pre-
viously found to have failed to comply 
with these regulations; or, 

(iv) A determination that the penalty 
constitutes excessive punishment 
under the circumstances. 

(h) How the Secretary assesses the pen-
alty. (1) The Secretary considers all 
available information, including infor-
mation provided during the process of 
assessing civil penalties or furnished 
upon further request by the Secretary. 

(2) The Secretary may assess the 
civil penalty upon completing informal 
discussions or when the period for re-
questing a hearing expires, whichever 
is later. 

(3) The Secretary notifies you in 
writing of the penalty amount assessed 
by serving a written notice of assess-
ment, either in person or by registered 

or certified mail (return receipt re-
quested). The notice of assessment in-
cludes: 

(i) The basis for determining the pen-
alty amount assessed and/or any offer 
to mitigate or remit the penalty; and 

(ii) Notification of the right to re-
quest a hearing, including the proce-
dures to follow, and to seek judicial re-
view of any final administrative deci-
sion that assesses a civil penalty. 

(i) Actions that you may take upon re-
ceipt of a notice of assessment. If you are 
served with a notice of assessment, you 
may do one of the following: 

(1) Accept in writing or by payment 
of the proposed penalty, or any mitiga-
tion or remission offered in the notice 
of assessment. If you accept the pro-
posed penalty, mitigation, or remis-
sion, you waive the right to request a 
hearing. 

(2) Seek informal discussions with 
the Secretary. 

(3) File a petition for relief. You may 
file a petition for relief with the Sec-
retary within 45 calendar days of re-
ceiving the notice of assessment. Your 
petition for relief may request the Sec-
retary to assess no penalty or to reduce 
the amount. Your petition must be in 
writing and signed by an official au-
thorized to sign such documents. Your 
petition must set forth in full the legal 
or factual basis for the requested relief. 

(4) Request a hearing. Figure 1 out-
lines the civil penalty hearing and ap-
peal process. 

(i) In addition to the documentation 
required in paragraph (g) of this sec-
tion, your request must include a copy 
of the notice of assessment and must 
identify the basis for challenging the 
assessment. 

(ii) In this hearing, the amount of the 
civil penalty assessed must be deter-
mined in accordance with paragraph 
(h) of this section, and will not be lim-
ited to the amount assessed by the Sec-
retary or any offer of mitigation or re-
mission made by the Secretary. 

(j) How you request a hearing. (1) You 
may file a written, dated request for a 
hearing on a notice of failure to com-
ply or notice of assessment with the 
Hearings Division, Office of Hearings 
and Appeals, U.S. Department of the 
Interior, 4015 Wilson Boulevard, Arling-
ton, VA 22203-1923. You must enclose a 
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copy of the notice of failure to comply 
or the notice of assessment. Your re-
quest must state the relief sought, the 
basis for challenging the facts used as 
the basis for determining the failure to 
comply or fixing the assessment, and 
your preference of the place and date 
for a hearing. You must serve a copy of 
the request on the Solicitor of the De-
partment of the Interior personally or 
by registered or certified mail (return 
receipt requested) at the address speci-
fied in the notice of failure to comply 
or notice of assessment. Hearings must 
take place following procedures set 
forth in 43 CFR part 4, subparts A and 
B. 

(2) Your failure to file a written re-
quest for a hearing within 45 days of 
the date of service of a notice of failure 
to comply or notice of assessment 
waives your right to a hearing. 

(3) Upon receiving a request for a 
hearing, the Hearings Division assigns 
an administrative law judge to the 
case, gives notice of assignment 
promptly to the parties, and files all 
pleadings, papers, and other documents 
in the proceeding directly with the ad-
ministrative law judge, with copies 
served on the opposing party. 

(4) Subject to the provisions of 43 
CFR 1.3, you may appear by represent-
ative or by counsel, and may partici-
pate fully in the proceedings. If you 
fail to appear and the administrative 
law judge determines that this failure 
is without good cause, the administra-
tive law judge may, in his/her discre-
tion, determine that this failure waives 
your right to a hearing and consent to 
the making of a decision on the record. 

(5) Departmental counsel, designated 
by the Solicitor of the Department of 
the Interior, represents the Secretary 
in the proceedings. Upon notice to the 
Secretary of the assignment of an ad-
ministrative law judge to the case, this 
counsel must enter his/her appearance 
on behalf of the Secretary and must 
file all petitions and correspondence 
exchanges by the Secretary and the re-
spondent that become part of the hear-
ing record. Thereafter, you must serve 
all documents for the Secretary on his/ 
her counsel. 

(6) Hearing administration. (i) The ad-
ministrative law judge has all powers 
accorded by law and necessary to pre-

side over the parties and the pro-
ceedings and to make decisions under 5 
U.S.C. 554-557. 

(ii) The transcript of testimony; the 
exhibits; and all papers, documents, 
and requests filed in the proceedings 
constitute the record for decision. The 
administrative law judge renders a 
written decision upon the record, 
which sets forth his/her findings of fact 
and conclusions of law, and the reasons 
and basis for them. 

(iii) Unless you file a notice of appeal 
described in these regulations, the ad-
ministrative law judge’s decision con-
stitutes the final administrative deter-
mination of the Secretary in the mat-
ter and takes effect 30 calendar days 
from this decision. 

(k) How you appeal a decision. (1) Ei-
ther you or the Secretary may appeal 
the decision of an administrative law 
judge by filing a ‘‘Notice of Appeal’’ 
with the Interior Board of Indian Ap-
peals, U.S. Department of the Interior, 
4015 Wilson Boulevard, Arlington, VA 
22203-1954, within 30 calendar days of 
the date of the administrative law 
judge’s decision. This notice must be 
accompanied by proof of service on the 
administrative law judge and the op-
posing party. 

(2) To the extent they are not incon-
sistent with these regulations, the pro-
visions of the Department of the Inte-
rior Hearings and Appeals Procedures 
in 43 CFR part 4, subpart D, apply to 
such appeal proceedings. The appeal 
board’s decision on the appeal must be 
in writing and takes effect as the final 
administrative determination of the 
Secretary on the date that the decision 
is rendered, unless otherwise specified 
in the decision. 

(3) You may obtain copies of deci-
sions in civil penalty proceedings insti-
tuted under the Act by sending a re-
quest to the Interior Board of Indian 
Appeals, Office of Hearings and Ap-
peals, U.S. Department of the Interior, 
4015 Wilson Boulevard, Arlington, VA 
22203-1954. Fees for this service are es-
tablished by the director of that office. 

(l) The final administrative decision. (1) 
When you have been served with a no-
tice of assessment and have accepted 
the penalty as provided in these regula-
tions, the notice constitutes the final 
administrative decision. 
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(2) When you have been served with a 
notice of assessment and have not filed 
a timely request for a hearing as pro-
vided in these regulations, the notice 
of assessment constitutes the final ad-
ministrative decision. 

(3) When you have been served with a 
notice of assessment and have filed a 
timely request for a hearing as pro-
vided in these regulations, the decision 
resulting from the hearing or any ap-
plicable administrative appeal from it 
constitutes the final administrative de-
cision. 

(m) How you pay the penalty. (1) If 
you are assessed a civil penalty, you 
have 45 calendar days from the date of 
issuance of the final administrative de-
cision to make full payment of the pen-
alty assessed to the Secretary, unless 
you have filed a timely request for ap-
peal with a court of competent juris-
diction. 

(2) If you fail to pay the penalty, the 
Secretary may request the Attorney 
General of the United States to collect 
the penalty by instituting a civil ac-
tion in the U.S. District Court for the 
district in which your museum is lo-
cated. In these actions, the validity 
and amount of the penalty is not sub-
ject to review by the court. 

(3) Assessing a penalty under this 
section is not a waiver by the Sec-
retary of the right to pursue other 
available legal or administrative rem-
edies. 

[68 FR 16360, Apr. 3, 2003] 

§ 10.13 Future applicability. [Re-
served] 

Subpart D—General 

§ 10.14 Lineal descent and cultural af-
filiation. 

(a) General. This section identifies 
procedures for determining lineal de-
scent and cultural affiliation between 
present-day individuals and Indian 
tribes or Native Hawaiian organiza-
tions and human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony in museum or Federal 
agency collections or excavated inten-
tionally or discovered inadvertently 
from Federal lands. They may also be 
used by Indian tribes and Native Ha-

waiian organizations with respect to 
tribal lands. 

(b) Criteria for determining lineal de-
scent. A lineal descendant is an indi-
vidual tracing his or her ancestry di-
rectly and without interruption by 
means of the traditional kinship sys-
tem of the appropriate Indian tribe or 
Native Hawaiian organization or by the 
common law system of descendence to 
a known Native American individual 
whose remains, funerary objects, or sa-
cred objects are being requested under 
these regulations. This standard re-
quires that the earlier person be identi-
fied as an individual whose descendants 
can be traced. 

(c) Criteria for determining cultural af-
filiation. Cultural affiliation means a 
relationship of shared group identity 
that may be reasonably traced histori-
cally or prehistorically between a 
present-day Indian tribe or Native Ha-
waiian organization and an identifiable 
earlier group. All of the following re-
quirements must be met to determine 
cultural affiliation between a present- 
day Indian tribe or Native Hawaiian or-
ganization and the human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony of an ear-
lier group: 

(1) Existence of an identifiable 
present-day Indian tribe or Native Ha-
waiian organization with standing 
under these regulations and the Act; 
and 

(2) Evidence of the existence of an 
identifiable earlier group. Support for 
this requirement may include, but is 
not necessarily limited to evidence suf-
ficient to: 

(i) Establish the identity and cul-
tural characteristics of the earlier 
group, 

(ii) Document distinct patterns of 
material culture manufacture and dis-
tribution methods for the earlier 
group, or 

(iii) Establish the existence of the 
earlier group as a biologically distinct 
population; and 

(3) Evidence of the existence of a 
shared group identity that can be rea-
sonably traced between the present-day 
Indian tribe or Native Hawaiian orga-
nization and the earlier group. Evi-
dence to support this requirement 
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