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(e) Potentially affected resources. (1) 
Based upon the estimate of the areas of 
potential exposure, and the estimate of 
concentrations in those areas, the au-
thorized official shall identify natural 
resources for which he may assert 
trusteeship that are potentially af-
fected by the discharge or release. This 
preliminary identification should be 
used to direct further investigations, 
but it is not intended to preclude con-
sideration of other resources later 
found to be affected. 

(2) A preliminary estimate, based on 
information readily available from re-
source managers, of the services of the 
resources identified as potentially af-
fected shall be made. This estimate 
will be used in determining which re-
sources to consider if further assess-
ment efforts are justified. 

Subpart C—Assessment Plan 
Phase 

§ 11.30 What does the authorized offi-
cial do if an assessment is war-
ranted? 

(a) If the authorized official deter-
mines during the Preassessment Phase 
that an assessment is warranted, the 
authorized official must develop a plan 
for the assessment of natural resource 
damages. 

(b) Purpose. The purpose of the As-
sessment Plan is to ensure that the as-
sessment is performed in a planned and 
systematic manner and that meth-
odologies selected from subpart D for a 
type A assessment or from subpart E 
for a type B assessment, including the 
Injury Determination, Quantification, 
and Damage Determination phases, can 
be conducted at a reasonable cost, as 
that phrase is used in this part. 

(c) Assessment Plan phase costs. (1) The 
following categories of reasonable and 
necessary costs may be incurred in the 
Assessment Plan phase of the damage 
assessment: 

(i) Methodology identification and 
screening costs; 

(ii) Potentially responsible party no-
tification costs; 

(iii) Public participation costs; 
(iv) Exposure confirmation analysis 

costs; 
(v) Preliminary estimate of damages 

costs; and 

(vi) Any other Assessment Plan costs 
for activities authorized by §§ 11.30 
through 11.38. 

(2) The reasonable and necessary 
costs for these categories shall be lim-
ited to those costs incurred or antici-
pated by the authorized official for, 
and specifically allocable to, site spe-
cific efforts taken in the development 
of an Assessment Plan for a resource 
for which the agency or Indian tribe is 
acting as trustee. Such costs shall be 
supported by appropriate records and 
documentation, and shall not reflect 
regular activities performed by the 
agency or tribe in management of the 
natural resource. Activities under-
taken as part of the Assessment Plan 
phase shall be taken in a manner that 
is cost-effective, as that phrase is used 
in this part. 

[51 FR 27725, Aug. 1, 1986, as amended at 53 
FR 5174, Feb. 22, 1988; 59 FR 14281, Mar. 25, 
1994; 61 FR 20609, May 7, 1996] 

§ 11.31 What does the Assessment Plan 
include? 

(a) General content and level of detail. 
(1) The Assessment Plan must identify 
and document the use of all of the type 
A and/or type B procedures that will be 
performed. 

(2) The Assessment Plan shall be of 
sufficient detail to serve as a means of 
evaluating whether the approach used 
for assessing the damage is likely to be 
cost-effective and meets the definition 
of reasonable cost, as those terms are 
used in this part. The Assessment Plan 
shall include descriptions of the nat-
ural resources and the geographical 
areas involved. The Assessment Plan 
shall also include a statement of the 
authority for asserting trusteeship, or 
co-trusteeship, for those natural re-
sources considered within the Assess-
ment Plan. The authorized official’s 
statement of the authority for assert-
ing trusteeship shall not have the force 
and effect of a rebuttable presumption 
under § 11.91(c) of this part. In addition, 
for type B assessments, the Assessment 
Plan shall include the sampling loca-
tions within those geographical areas, 
sample and survey design, numbers and 
types of samples to be collected, anal-
yses to be performed, preliminary de-
termination of the recovery period, and 
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other such information required to per-
form the selected methodologies. 

(3) The Assessment Plan shall con-
tain information sufficient to dem-
onstrate that the damage assessment 
has been coordinated to the extent pos-
sible with any remedial investigation 
feasibility study or other investigation 
performed pursuant to the NCP. 

(4) The Assessment Plan shall con-
tain procedures and schedules for shar-
ing data, split samples, and results of 
analyses, when requested, with any 
identified potentially responsible par-
ties and other natural resource trust-
ees. 

(b) Identification of types of assessment 
procedures. The Assessment Plan must 
identify whether the authorized official 
plans to use a type A procedure, type B 
procedures, or a combination. Sections 
11.34 through 11.36 contain standards 
for deciding which types of procedures 
to use. The Assessment Plan must in-
clude a detailed discussion of how these 
standards are met. 

(c) Specific requirements for type B pro-
cedures. If the authorized official plans 
to use type B procedures, the Assess-
ment Plan must also include the fol-
lowing: 

(1) The results of the confirmation of 
exposure performed under § 11.37; 

(2) A Quality Assurance Plan that 
satisfies the requirements listed in the 
NCP and applicable EPA guidance for 
quality control and quality assurance 
plans; 

(3) The objectives, as required in 
§ 11.64(a)(2) of this part, of any testing 
and sampling for injury or pathway de-
termination; and 

(4) The Restoration and Compensa-
tion Determination Plan developed in 
accordance with the guidance in § 11.81 
of this part. If existing data are not 
sufficient to develop the Restoration 
and Compensation Determination Plan 
as part of the Assessment Plan, the 
Restoration and Compensation Deter-
mination Plan may be developed later, 
at any time before the completion of 
the Injury Determination or Quan-
tification phases. If the Restoration 
and Compensation Determination Plan 
is published separately, the public re-
view and comment will be conducted 
pursuant to § 11.81(d) of this part. 

(d) Specific requirements for type A pro-
cedures. If the authorized official plans 
to use a type A procedure, the Assess-
ment Plan must also contain the infor-
mation described in subpart D. 

[51 FR 27725, Aug. 1, 1986, as amended at 52 
FR 9095, Mar. 20, 1987; 53 FR 5174, Feb. 22, 
1988; 59 FR 14281, Mar. 25, 1994; 61 FR 20609, 
May 7, 1996] 

§ 11.32 How does the authorized offi-
cial develop the Assessment Plan? 

(a) Pre-development requirements. The 
authorized official shall fulfill the fol-
lowing requirements before developing 
an Assessment Plan. 

(1) Coordination. (i) If the authorized 
official’s responsibility is shared with 
other natural resource trustees as a re-
sult of coexisting or contiguous nat-
ural resources or concurrent jurisdic-
tion, the authorized official shall en-
sure that all other known affected nat-
ural resource trustees are notified that 
an Assessment Plan is being developed. 
This notification shall include the re-
sults of the Preassessment Screen De-
termination. 

(ii) Authorized officials from dif-
ferent agencies or Indian tribes are en-
couraged to cooperate and coordinate 
any assessments that involve coexist-
ing or contiguous natural resources or 
concurrent jurisdiction. They may ar-
range to divide responsibility for im-
plementing the assessment in any man-
ner that is agreed to by all of the af-
fected natural resource trustees with 
the following conditions: 

(A) A lead authorized official shall be 
designated to administer the assess-
ment. The lead authorized official shall 
act as coordinator and contact regard-
ing all aspects of the assessment and 
shall act as final arbitrator of disputes 
if consensus among the authorized offi-
cials cannot be reached regarding the 
development, implementation, or any 
other aspect of the Assessment Plan. 
The lead authorized official shall be 
designated by mutual agreement of all 
the natural resource trustees. If con-
sensus cannot be reached as to the des-
ignation of the lead authorized official, 
the lead authorized official shall be 
designated in accordance with para-
graphs (a)(1)(ii) (B), (C), or (D) of this 
section: 
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(B) When the natural resources being 
assessed are located on lands or waters 
subject to the administrative jurisdic-
tion of a Federal agency, a designated 
official of the Federal agency shall act 
as the lead authorized official. 

(C) When the natural resources being 
assessed, pursuant to section 126(d) of 
CERCLA, are located on lands or wa-
ters of an Indian tribe, an official des-
ignated by the Indian tribe shall act as 
the lead authorized official. 

(D) For all other natural resources 
for which the State may assert trustee-
ship, a designated official of the State 
agency shall act as the lead authorized 
official. 

(iii) If there is a reasonable basis for 
dividing the assessment, the natural 
resource trustee may act independ-
ently and pursue separate assessments, 
actions, or claims so long as the claims 
do not overlap. In these instances, the 
natural resource trustees shall coordi-
nate their efforts, particularly those 
concerning the sharing of data and the 
development of the Assessment Plans. 

(2) Identification and involvement of 
the potentially responsible party. (i) If 
the lead agency under the NCP for re-
sponse actions at the site has not iden-
tified potentially responsible parties, 
the authorized official shall make rea-
sonable efforts to identify any poten-
tially responsible parties. 

(ii) In the event the number of poten-
tially responsible parties is large or if 
some of the potentially responsible 
parties cannot be located, the author-
ized official may proceed against any 
one or more of the parties identified. 
The authorized official should use rea-
sonable efforts to proceed against most 
known potentially responsible parties 
or at least against all those potentially 
responsible parties responsible for sig-
nificant portions of the potential in-
jury. 

(iii)(A) The authorized official shall 
send a Notice of Intent to Perform an 
Assessment to all identified poten-
tially responsible parties. The Notice 
shall invite the participation of the po-
tentially responsible party, or, if sev-
eral parties are involved and if agreed 
to by the lead authorized official, a 
representative or representatives des-
ignated by the parties, in the develop-
ment of the type and scope of the as-

sessment and in the performance of the 
assessment. The Notice shall briefly 
describe, to the extent known, the site, 
vessel, or facility involved, the dis-
charge of oil or release of hazardous 
substance of concern to the authorized 
official, and the resources potentially 
at risk. The Notice shall also contain a 
statement of authority for asserting 
trusteeship, or co-trusteeship, over 
those natural resources identified as 
potentially at risk. 

(B) The authorized official shall 
allow at least 30 calendar days, with 
reasonable extensions granted as ap-
propriate, for the potentially respon-
sible party or parties notified to re-
spond to the Notice before proceeding 
with the development of the Assess-
ment Plan or any other assessment ac-
tions. 

(b) Plan approval. The authorized offi-
cial shall have final approval as to the 
appropriate methodologies to include 
in the Assessment Plan and any modi-
fications to the Assessment Plan. 

(c) Public involvement in the Assess-
ment Plan. (1) The authorized official 
must make the Assessment Plan avail-
able for review by any identified poten-
tially responsible parties, other nat-
ural resource trustees, other affected 
Federal or State agencies or Indian 
tribes, and any other interested mem-
ber of the public for a period of at least 
30 calendar days, with reasonable ex-
tensions granted as appropriate. The 
authorized official may not perform 
any type B procedures described in the 
Assessment Plan until after this review 
period. 

(2) Any comments concerning the As-
sessment Plan received from identified 
potentially responsible parties, other 
natural resource trustees, other af-
fected Federal or State agencies or In-
dian tribes, and any other interested 
members of the public, together with 
responses to those comments, shall be 
included as part of the Report of As-
sessment, described in § 11.90 of this 
part. 

(d) Plan implementation. At the option 
of the authorized official and if agreed 
to by any potentially responsible 
party, or parties acting jointly, the po-
tentially responsible party or any 
other party under the direction, guid-
ance, and monitoring of the authorized 
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official may implement all or any part 
of the Assessment Plan finally ap-
proved by the authorized official. Any 
decision by the authorized official to 
allow or not allow implementation by 
the potentially responsible party shall 
be documented in the Assessment Plan. 

(e) Plan modification. (1) The Assess-
ment Plan may be modified at any 
stage of the assessment as new infor-
mation becomes available. 

(2)(i) Any modification to the Assess-
ment Plan that in the judgment of the 
authorized official is significant shall 
be made available for review by any 
identified potentially responsible 
party, any other affected natural re-
source trustees, other affected Federal 
or State agencies or Indian tribes, and 
any other interested members of the 
public for a period of at least 30 cal-
endar days, with reasonable extensions 
granted as appropriate, before tasks 
called for in the modified plan are 
begun. 

(ii) Any modification to the Assess-
ment Plan that in the judgment of the 
authorized official is not significant 
shall be made available for review by 
any identified potentially responsible 
party, any other affected natural re-
source trustees, other affected Federal 
or State agencies or Indian tribes, and 
any other interested members of the 
public, but the implementation of such 
modification need not be delayed as a 
result of such review. 

(f) Plan review. (1) After the Injury 
Determination phase is completed and 
before the Quantification phase is 
begun, the authorized official shall re-
view the decisions incorporated in the 
Assessment Plan. 

(2) The purpose of this review is to 
ensure that the selection of methodolo-
gies for the Quantification and Damage 
Determination phases is consistent 
with the results of the Injury Deter-
mination phase, and that the use of 
such methodologies remains consistent 
with the requirements of reasonable 
cost, as that term is used in this part. 

(3) Paragraphs (f)(1) and (f)(2) of this 
section do not apply to the use of a 
type A procedure. 

[51 FR 27725, Aug. 1, 1986, as amended at 53 
FR 5174, Feb. 22, 1988; 59 FR 14282, Mar. 25, 
1994; 61 FR 20609, May 7, 1996] 

§ 11.33 What types of assessment pro-
cedures are available? 

There are two types of assessment 
procedures: 

(a) Type A procedures are simplified 
procedures that require minimal field 
observation. Subpart D describes the 
type A procedures. There are two type 
A procedures: a procedure for coastal 
or marine environments, which incor-
porates the Natural Resource Damage 
Assessment Model for Coastal and Ma-
rine Environments, Version 2.51 
(NRDAM/CME); and a procedure for 
Great Lakes environments, which in-
corporates the Natural Resource Dam-
age Assessment Model for Great Lakes 
Environments, Version 1.51 (NRDAM/ 
GLE). 

(b) Type B procedures require more 
extensive field observation than the 
type A procedures. Subpart E describes 
the type B procedures. 

[61 FR 20610, May 7, 1996, as amended at 62 
FR 60459, Nov. 10, 1997; 65 FR 6014, Feb. 8, 
2000] 

§ 11.34 When may the authorized offi-
cial use a type A procedure? 

The authorized official may use a 
type A procedure only if: 

(a) The released substance entered an 
area covered by the NRDAM/CME or 
NRDAM/GLE. Section 3.4, Volume III 
of the NRDAM/CME technical docu-
ment (incorporated by reference, see 
§ 11.18) identifies the areas that the 
NRDAM/CME covers. Section 6.2, Vol-
ume III of the NRDAM/GLE technical 
document (incorporated by reference, 
see § 11.18) describes the areas that the 
NRDAM/GLE covers; 

(b) The NRDAM/CME or NRDAM/GLE 
cover the released substance. Table 7.1, 
Volume I of the NRDAM/CME technical 
document lists the substances that the 
NRDAM/CME covers. Table 7.1, Volume 
I of the NRDAM/GLE technical docu-
ment lists the substances that the 
NRDAM/GLE covers; 

(c) The released substance entered 
water at or near the surface; 

(d) At the time of the release, winds 
did not vary spatially over the area af-
fected by the release in a way that 
would significantly affect the level or 
extent of injuries; 

(e) The authorized official is not 
aware of any reliable evidence that, for 
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species that are likely to represent a 
significant portion of the claim, the 
species biomass is significantly lower 
than the species biomass assigned by 
the NRDAM/CME or the NRDAM/GLE 
Tables IV.2.1 through IV.2.115 and 
IV.5.1 through IV.5.77, Volume III of 
the NRDAM/CME technical document 
list the species biomasses in the 
NRDAM/CME. Tables III.3.17 through 
III.3.27 and III.3.40 through III.3.50, Vol-
ume III of the NRDAM/GLE technical 
document list the species biomasses in 
the NRDAM/GLE ; and 

(f) Subsurface currents either: are 
not expected to significantly affect the 
level or extent of injuries; or are rea-
sonably uniform with depth over the 
water column in the area affected by 
the release. 

[61 FR 20610, May 7, 1996] 

§ 11.35 How does the authorized offi-
cial decide whether to use type A or 
type B procedures? 

(a) If the authorized official deter-
mines under § 11.34 that a type A proce-
dure is available, the authorized offi-
cial must then decide whether to use 
that procedure or use type B proce-
dures. The authorized official must 
make this decision by weighing the dif-
ficulty of collecting site-specific data 
against the suitability of the averaged 
data and simplifying assumptions in 
the type A procedure for the release 
being assessed. The authorized official 
may use type B procedures if they can 
be performed at a reasonable cost and 
if the increase in accuracy provided by 
those procedures outweighs the in-
crease in assessment costs. Section 1, 
Volume I of the NRDAM/CME technical 
document (incorporated by reference, 
see § 11.18) lists the simplifying assump-
tions made in the NRDAM/CME. Vol-
umes III through IV of the NRDAM/ 
CME technical document list the data 
in the NRDAM/CME. Section 1, Volume 
I of the NRDAM/GLE technical docu-
ment (incorporated by reference, see 
§ 11.18) lists the simplifying assump-
tions made in the NRDAM/GLE. Vol-
ume III of the NRDAM/GLE technical 
document lists the data in the NRDAM/ 
GLE. 

(b) The authorized official must use 
type B procedures rather than a type A 

procedure whenever a potentially re-
sponsible party: 

(1) Submits a written request for use 
of type B procedures along with docu-
mentation of the reasons supporting 
the request; and 

(2) Advances all reasonable costs of 
using type B procedures within a time 
frame acceptable to the authorized of-
ficial. 

(c) If there is no available type A pro-
cedure, the authorized official must use 
type B procedures to calculate all dam-
ages. 

(d) Except as provided in paragraph 
(b) of this section, the authorized offi-
cial may change the type of procedure 
used in light of comments received on 
the Assessment Plan. [See § 11.32(e)(2) 
to determine if the authorized official 
must provide for additional public re-
view.] However, if the authorized offi-
cial decides to use type B procedures in 
lieu of a type A procedure, and cannot 
confirm exposure under § 11.37, the au-
thorized official may not then use a 
type A procedure. 

[61 FR 20610, May 7, 1996] 

§ 11.36 May the authorized official use 
both type A and type B procedures 
for the same release? 

(a) The authorized official may use 
both a type A procedure and type B 
procedures for the same release if: 

(1) The type B procedures are cost-ef-
fective and can be performed at a rea-
sonable cost; 

(2) There is no double recovery; and 
(3) The type B procedures are used 

only to determine damages for injuries 
or compensable values that do not fall 
into the categories addressed by the 
type A procedure. [Sections 11.14(v) and 
11.62 define ‘‘injury.’’ Section 11.83(c)(1) 
defines ‘‘compensable value.’’] 

(b) The type A procedures address the 
following categories of injury and com-
pensable value: 

(1) Direct mortality of species cov-
ered by the NRDAM/CME or NRDAM/ 
GLE resulting from short-term expo-
sure to the released substance. Volume 
IV of the NRDAM/CME technical docu-
ment (incorporated by reference, see 
§ 11.18) lists the species that the 
NRDAM/CME covers. Section 3, Vol-
ume III of the NRDAM/GLE technical 
document (incorporated by reference, 
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see § 11.18) lists the species that the 
NRDAM/GLE covers; 

(2) Direct loss of production of spe-
cies covered by the NRDAM/CME or 
NRDAM/GLE resulting from short- 
term exposure to the released sub-
stance; 

(3) Indirect mortality of species cov-
ered by the NRDAM/CME or NRDAM/ 
GLE resulting from disruption of the 
food web by direct mortality or direct 
loss of production; 

(4) Indirect loss of production of spe-
cies covered by the NRDAM/CME or 
NRDAM/GLE resulting from disruption 
of the food web by direct mortality or 
direct loss of production; 

(5) Lost assimilative capacity of 
water column and sediments; 

(6) Lost economic rent for lost com-
mercial harvests resulting from any 
closures specified by the authorized of-
ficial and/or from population losses; 

(7) Lost recreational harvests result-
ing from any closures specified by the 
authorized official and/or from popu-
lation losses; 

(8) For the type A procedure for 
coastal and marine environments, lost 
wildlife viewing, resulting from popu-
lation losses, by residents of the States 
bordering the provinces in which the 
population losses occurred. [A province 
is one of the geographic areas delin-
eated in Table 6.1, Volume I of the 
NRDAM/CME technical document.] For 
the type A procedure for Great Lakes 
environments, lost wildlife viewing, re-
sulting from population losses, by resi-
dents of local areas bordering the prov-
inces in which the population losses oc-
curred. [A province is one of the geo-
graphic areas delineated in Table 8.1, 
Volume I of the NRDAM/GLE technical 
document.]; 

(9) Lost beach visitation due to clo-
sure; and 

(10) For the type A procedure for 
Great Lakes environments, lost boat-
ing due to closure. 

(c) If the authorized official uses both 
type A and type B procedures, he or she 
must explain in the Assessment Plan 
how he or she intends to prevent dou-
ble recovery. 

(d) When the authorized official uses 
type B procedures for injuries not ad-
dressed in a type A procedure, he or she 
must follow all of subpart E (which 

contains standards for determining and 
quantifying injury as well as deter-
mining damages), § 11.31(c) (which ad-
dresses content of the Assessment 
Plan), and § 11.37 (which addresses con-
firmation of exposure). When the au-
thorized official uses type B procedures 
for compensable values that are not in-
cluded in a type A procedure but that 
result from injuries that are addressed 
in the type A procedure, he or she need 
not follow all of subpart E, § 11.31(c), 
and § 11.37. Instead, the authorized offi-
cial may rely on the injury predictions 
of the type A procedure and simply use 
the valuation methodologies author-
ized by § 11.83(c) to calculate compen-
sable value. When using valuation 
methodologies, the authorized official 
must comply with § 11.84. 

[61 FR 20610, May 7, 1996] 

§ 11.37 Must the authorized official 
confirm exposure before imple-
menting the Assessment Plan? 

(a) Before including any type B meth-
odologies in the Assessment Plan, the 
authorized official must confirm that 
at least one of the natural resources 
identified as potentially injured in the 
preassessment screen has in fact been 
exposed to the released substance. 

(b) Procedures. (1) Whenever possible, 
exposure shall be confirmed by using 
existing data, such as those collected 
for response actions by the OSC, or 
other available studies or surveys of 
the assessment area. 

(2) Where sampling has been done be-
fore the completion of the 
preassessment screen, chemical anal-
yses of such samples may be performed 
to confirm that exposure has occurred. 
Such analyses shall be limited to the 
number and type required for confirma-
tion of exposure. 

(3) Where existing data are unavail-
able or insufficient to confirm expo-
sure, one or more of the analytical 
methodologies provided in the Injury 
Determination phase may be used. The 
collection and analysis of new data 
shall be limited to that necessary to 
confirm exposure and shall not include 
testing for baseline levels or for injury, 
as those phrases are used in this part. 

[51 FR 27725, Aug. 1, 1986. Redesignated and 
amended at 61 FR 20610, 20611, May 7, 1996] 
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§ 11.38 Assessment Plan—preliminary 
estimate of damages. 

(a) Requirement. When performing a 
type B assessment pursuant to the re-
quirements of subpart E of this part, 
the authorized official shall develop a 
preliminary estimate of: the antici-
pated costs of restoration, rehabilita-
tion, replacement, and/or acquisition of 
equivalent resources for the injured 
natural resources; and the compensable 
value, as defined in § 11.83(c) of this 
part, of the injured natural resources, 
if the authorized official intends to in-
clude compensable value in the damage 
claim. This preliminary estimate is re-
ferred to as the preliminary estimate 
of damages. The authorized official 
shall use the guidance provided in this 
section, to the extent possible, to de-
velop the preliminary estimate of dam-
ages. 

(b) Purpose. The purpose of the pre-
liminary estimate of damages is for 
reference in the scoping of the Assess-
ment Plan to ensure that the choice of 
the scientific, cost estimating, and 
valuation methodologies expected to be 
used in the damage assessment fulfills 
the requirements of reasonable cost, as 
that term is used in this part. The au-
thorized official will also use the pre-
liminary estimate of damages in the 
review of the Assessment Plan, as re-
quired in § 11.32(f) of this part, to en-
sure the requirements of reasonable 
cost are still met. 

(c) Steps. The preliminary estimate of 
damages should include consideration 
of the ability of the resources to re-
cover naturally and, if relevant, the 
compensable value through the recov-
ery period with and without possible 
alternative actions. The authorized of-
ficial shall consider the following fac-
tors, to the extent possible, in making 
the preliminary estimate of damages: 

(1) The preliminary estimate of costs 
of restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent 
resources should include consideration 
of a range of possible alternative ac-
tions that would accomplish the res-
toration, rehabilitation, replacement, 
and/or acquisition of the equivalent of 
the injured natural resources. 

(i) The preliminary estimate of costs 
should take into account the effects, or 

anticipated effects, of any response ac-
tions. 

(ii) The preliminary estimate of costs 
should represent the expected present 
value of anticipated costs, expressed in 
constant dollars, and should include di-
rect and indirect costs, and include the 
timing of those costs. The provisions 
detailed in §§ 11.80–11.84 of this part are 
the basis for the development of the es-
timate. 

(iii) The discount rate to be used in 
developing the preliminary estimate of 
costs shall be that determined in ac-
cordance with the guidance in § 11.84(e) 
of this part. 

(2) The preliminary estimate of com-
pensable value should be consistent 
with the range of possible alternatives 
for restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent 
resources being considered. 

(i) The preliminary estimate of com-
pensable value should represent the ex-
pected present value of the anticipated 
compensable value, expressed in con-
stant dollars, accrued through the pe-
riod for the restoration, rehabilitation, 
replacement, and/or acquisition of 
equivalent resources to baseline condi-
tions, i.e., between the occurrence of 
the discharge or release and the com-
pletion of the restoration, rehabilita-
tion, replacement, and/or acquisition of 
the equivalent of the injured resources 
and their services. The estimate should 
use the same base year as the prelimi-
nary estimate of costs of restoration, 
rehabilitation, replacement, and/or ac-
quisition of equivalent resources. The 
provisions detailed in §§ 11.80–11.84 of 
this part are the basis for the develop-
ment of this estimate. 

(ii) The preliminary estimate of com-
pensable value should take into ac-
count the effects, or anticipated ef-
fects, of any response actions. 

(iii) The discount rate to be used in 
developing the preliminary estimate of 
compensable value shall be that deter-
mined in accordance with the guidance 
in § 11.84(e) of this part. 

(d) Content and timing. (1) In making 
the preliminary estimate of damages, 
the authorized official should rely upon 
existing data and studies. The author-
ized official should not undertake sig-
nificant new data collection or perform 
significant modeling efforts at this 
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stage of the assessment planning 
phase. 

(2) Where possible, the authorized of-
ficial should make the preliminary es-
timate of damages before the comple-
tion of the Assessment Plan as pro-
vided for in § 11.31 of this part. If there 
is not sufficient existing data to make 
the preliminary estimate of damages 
at the same time as the assessment 
planning phase, this analysis may be 
completed later, at the end of the In-
jury Determination phase of the assess-
ment, at the time of the Assessment 
Plan review. 

(3) The authorized official is not re-
quired to disclose the preliminary esti-
mate before the conclusion of the as-
sessment. At the conclusion of the as-
sessment, the preliminary estimate of 
damages, along with its assumptions 
and methodology, shall be included in 
the Report of the Assessment as pro-
vided for in § 11.91 of this part. 

(e) Review. The authorized official 
shall review, and revise as appropriate, 
the preliminary estimate of damages 
at the end of the Injury Determination 
and Quantification phases. If there is 
any significant modification of the pre-
liminary estimate of damages, the au-
thorized official shall document it in 
the Report of the Assessment. 

[59 FR 14282, Mar. 25, 1994. Redesignated at 61 
FR 20610, May 7, 1996] 

Subpart D—Type A Procedures 
§ 11.40 What are type A procedures? 

(a) A type A procedure is a standard-
ized methodology for performing Injury 
Determination, Quantification, and 
Damage Determination that requires 
minimal field observation. There are 
two type A procedures: the type A pro-
cedure for coastal and marine environ-
ments; and the type A procedure for 
Great Lakes environments. The type A 
procedure for coastal and marine envi-
ronments incorporates a computer 
model called the Natural Resource 
Damage Assessment Model for Coastal 
and Marine Environments Version 2.51 
(NRDAM/CME). The NRDAM/CME 
technical document (incorporated by 
reference, see § 11.18) includes and ex-
plains the NRDAM/CME. The type A 
procedure for Great Lakes environ-
ments incorporates a computer model 

called the Natural Resource Damage 
Assessment Model for Great Lakes En-
vironments Version 1.51 (NRDAM/ 
GLE). The NRDAM/GLE technical doc-
ument (incorporated by reference, see 
§ 11.18) includes and explains the 
NRDAM/GLE. The authorized official 
must follow §§ 11.41 through 11.44 when 
using the type A procedures. 

(b) The reasonable and necessary 
costs incurred in conducting assess-
ments under this subpart shall be lim-
ited to those costs incurred or antici-
pated by the authorized official for, 
and specifically allocable to, incident- 
specific efforts taken in the assessment 
of damages for natural resources for 
which the agency or Indian tribe is act-
ing as trustee. Such costs shall be sup-
ported by appropriate records and doc-
umentation, and shall not reflect reg-
ular activities performed by the agency 
or the Indian tribe in management of 
the natural resource. Activities under-
taken as part of the damage assess-
ment shall be taken in a manner that 
is cost-effective, as that phrase is used 
in this part. 

[52 FR 9096, Mar. 20, 1987, as amended at 53 
FR 5175, Feb. 22, 1988; 61 FR 20611, May 7, 
1996; 62 FR 60459, Nov. 10, 1997; 65 FR 6014, 
Feb. 8, 2000] 

§ 11.41 What data must the authorized 
official supply? 

(a) The NRDAM/CME and the 
NRDAM/GLE require several data in-
puts to operate. The authorized official 
must develop the following data inputs: 

(1) The identity of the released sub-
stance; 

(2) The mass or volume of the identi-
fied substance that was released; 

(3) The duration of the release; 
(4) The time of the release; 
(5) The location of the release; 
(6) The wind conditions; 
(7) The extent of response actions; 
(8) The extent of any closures; 
(9) The implicit price deflator; and 
(10) For the NRDAM/CME, the condi-

tion of the currents and tides. 
(b) The authorized official must 

change the data in the NRDAM/CME 
and the NRDAM/GLE for the following 
parameters if he or she is aware of 
more accurate data: 

(1) Air temperature; 
(2) Water temperature at the surface; 
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