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authority. If the prohibition on disclo-
sure is intended to protect the interest 
of a person who is not a party to the 
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure 
of the evidence to other parties to the 
proceeding. 

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be 
given an opportunity to withdraw the 
evidence before it is considered by the 
presiding official or board unless a 
Freedom of Information Act request, 
administrative appeal from the denial 
of a request, or lawsuit seeking release 
of the information is pending. 

(e) If the person submitting a docu-
ment does not submit the copy of the 
document or description required by 
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals 
board may assume that there is no ob-
jection to public disclosure of the docu-
ment in its entirety. 

(f) Where a decision by a presiding of-
ficer or appeals board is based in whole 
or in part on evidence not included in 
the public record or disclosed to all 
parties, the decision shall so state, 
specifying the nature of the evidence 
and the provision of law under which 
disclosure was denied, and the evidence 
so considered shall be retained under 
seal as part of the official record. 

[53 FR 49661, Dec. 9, 1988] 

Subpart C—Special Rules of Prac-
tice Before the Interior Board 
of Contract Appeals 

AUTHORITY: 5 U.S.C. 301 and the Contract 
Disputes Act of 1978 (Pub. L. 95–563, Nov. 1, 
1978 (41 U.S.C. 601–613)). 

SOURCE: 46 FR 57499, Nov. 24, 1981, unless 
otherwise noted. 

§ 4.100 General rules and guidelines. 

(a) Effective date and applicability—(1) 
Effective date and general applicability. 
These rules shall be in effect on and 
after March 1, 1979, and except as quali-
fied by the provisions of paragraphs 
(a)(2) and (3) of this section, shall apply 
to all appeals brought before the Inte-
rior Board of Contract Appeals. 

(2) Special applicability. The rule set 
forth in § 4.102(a) provides for alter-
native applicability, depending upon 
whether the appeal involved is subject 
to the Contract Disputes Act of 1978, 
Public Law 95–563 (41 U.S.C. 601–613). 
The rules set forth in §§ 4.102 (c), (d), 
and (e), 4.113, and 4.120 shall apply ex-
clusively to appeals which are subject 
to the Contract Disputes Act of 1978. 

(3) When an appeal is subject to the 
Contract Disputes Act of 1978. An appeal 
shall be subject to the Contract Dis-
putes Act of 1978 if it involves a con-
tract entered into on or after March 1, 
1979; or, at the election of the appel-
lant, if the appeal involves a contract 
entered into before March 1, 1979, and 
the contracting officer’s decision from 
which the appeal is taken is dated 
March 1, 1979, or thereafter. 

(b) Jurisdiction for considering appeals. 
The Interior Board of Contract Appeals 
(referred to herein as the ‘‘Board’’) shall 
consider and determine appeals from 
decisions of contracting officers relat-
ing to contracts made by (i) the De-
partment of the Interior or (ii) any 
other executive agency when such 
agency or the Administrator of the Of-
fice of Federal Procurement Policy has 
duly designated the Board to decide the 
appeal. 

(c) Location and organization of the 
Board. (1) The Board’s address is 801 
North Quincy Street, Arlington, Vir-
ginia 22203. Its telephone number is 
(703) 235–3813. 

(2) The Board consists of a Chairman, 
Vice Chairman, and other members all 
of whom are attorneys at law duly li-
censed by a State, Commonwealth, 
Territory, or the District of Columbia. 
In general, the appeals are assigned to 
a panel of at least two members who 
decide the cases. However, in cases of 
disagreement, or unusual cir-
cumstances, a panel of three members 
will be assigned to decide by a majority 
vote. Board members are designated 
Administrative Judges. 

(d) Time extensions and computations. 
(1) Where possible, procedural actions 
should be taken in less time than the 
maximum time allowed. Where appro-
priate and justified, however, exten-
sions of time will be granted. All re-
quests for extensions of time shall be 
in writing. 
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(2) In computing any period of time, 
the day of the event from which the 
designated period of time begins to run 
shall not be included, but the last day 
of the period shall be included unless it 
is a Saturday, Sunday, or a legal holi-
day, in which event the period shall 
run to the end of the next business day. 

(e) General guidelines—(1) Place of fil-
ings. Unless the Board otherwise di-
rects, all notices of appeal, pleadings, 
and other communications shall be 
filed with the Board at the address in-
dicated herein. Communications to the 
Board shall be addressed to Interior 
Board of Contract Appeals, 801 North 
Quincy Street, Arlington, Virginia 
22203. 

(2) Representation of parties. Whenever 
in these rules reference is made to con-
tractor, appellant, contracting officer, 
respondent, or parties, this shall in-
clude respective counsel for the par-
ties, as soon as appropriate notices of 
appearances have been filed with the 
Board. In those cases where an execu-
tive agency, other than the Depart-
ment of the Interior, has designated 
the Board to adjudicate its contract 
appeals, the term, ‘‘Department Coun-
sel,’’ shall mean Government Counsel 
assigned to represent such agency. 

(3) Interpretation of these rules. These 
rules will be interpreted so as to secure 
a just and inexpensive determination of 
appeals without unnecessary delay. 

(4) Decisions on questions of law. When 
an appeal is taken pursuant to a dis-
putes clause in a contract which limits 
appeals to disputes concerning ques-
tions of fact, the Board will, neverthe-
less, consider and decide all questions 
of law necessary for the complete adju-
dication of the issues. 

(f) Ex parte communications. No mem-
ber of the Board or of the Board’s staff 
shall entertain, nor shall any person 
directly or indirectly involved in an 
appeal submit to the Board or the 
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice, 
whether written or oral, without the 
knowledge and consent of the adverse 
party, regarding any matter at issue in 
that appeal. This provision does not 
apply to consultation among Board 
members or to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures. 

(g) Sanctions. If any party fails or re-
fuses to obey an order issued by the 
Board, the Board may make such order 
in regard to the failure as it considers 
necessary to the just and expeditious 
conduct of the appeal. 

[46 FR 57499, Nov. 24, 1981, as amended at 50 
FR 8325, Mar. 1, 1985; 67 FR 4368, Jan. 30, 2002] 

PREHEARING PROCEDURE RULES 

§ 4.101 Who may appeal. 
Any contractor may appeal to the 

Board from decisions of contracting of-
ficers of any bureau or office of the De-
partment of the Interior, or of any 
other agency with respect to which the 
Board exercises contract appeals juris-
diction, on disputed questions under 
contract provisions requiring the de-
termination of such appeals by the 
head of the agency or his duly author-
ized representative or Board. 

§ 4.102 Appeals—how taken. 
(a) Notice of appeal. Notice of an ap-

peal must be in writing (a suggested 
form of notice appears as appendix I to 
subpart C herein following § 4.128). The 
original, together with two copies, may 
be filed with the Board or the con-
tracting officer from whose decision 
the appeal is taken. The notice of ap-
peal must be mailed or otherwise filed 
within 90 days from the date of receipt 
of the contracting officer’s decision, if 
the appeal is subject to the Contract 
Disputes Act of 1978; otherwise, within 
the time specified therefor in the con-
tract. 

(b) Contents of notice of appeal. A no-
tice of appeal should indicate that an 
appeal is thereby intended, and should 
identify the contract (by number), the 
Department’s bureau or office involved 
in the dispute, and the decision from 
which the appeal is taken. The notice 
of appeal should be signed personally 
by the appellant (the contractor mak-
ing the appeal), or by an authorized of-
ficer of the appellant corporation or 
member of the appellant firm, or by 
the contractor’s duly authorized rep-
resentative or attorney. The complaint 
referred to in § 4.107 may be filed with 
the notice of appeal, or the contractor 
may designate the notice of appeal as a 
complaint, if it otherwise fulfills the 
requirements of a complaint. 
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(c) Failure of CO to issue decision on 
claims of $50,000 or less. Where the con-
tractor has submitted a claim of $50,000 
or less to the contracting officer and 
has requested a written decision within 
60 days from receipt of the request, and 
the contracting officer has not com-
plied, the contractor may file a notice 
of appeal as provided in paragraph (a) 
of this section, citing the failure of the 
contracting officer to issue a decision. 
(See § 4.100(a)(2).) 

(d) Failure of CO to issue decision on 
claims in excess of $50,000. Where the 
contractor has submitted a claim in ex-
cess of $50,000 to the contracting officer 
and the contracting officer has failed 
to issue a decision within a reasonable 
time, the contractor may file a notice 
of appeal as provided in paragraph (a) 
of this section, citing the failure to 
issue a decision. (See § 4.100(a)(2).) 

(e) Optional stay of proceeding. Upon 
docketing of appeals filed pursuant to 
paragraphs (c) or (d) of this section, the 
Board may at its option, stay further 
proceedings pending issuance of a final 
decision by the contracting officer 
within such period of time as is deter-
mined by the Board. (See § 4.100(a)(2).) 

§ 4.103 Forwarding and docketing of 
appeals. 

(a) Forwarding of appeal. When a no-
tice of appeal in any form has been re-
ceived by the contracting officer, he 
shall endorse thereon the date of mail-
ing (or the date of receipt, if the notice 
was otherwise conveyed) and within 5 
days shall forward said notice of appeal 
to the Board by certified mail. He shall 
also promptly notify the Department’s 
Office of the Solicitor, in accordance 
with instructions of the Solicitor, that 
the appeal has been received in order 
that a Department counsel may be ap-
pointed. 

(b) Docketing of appeals. When a no-
tice of appeal in any form has been re-
ceived by the Board, it shall be dock-
eted promptly. Notice in writing of the 
fact of docketing, together with a copy 
of these rules, shall be mailed prompt-
ly by certified mail to the appellant. 
Also, a copy of such notice, together 
with a copy of the notice of appeal if 
not originally filed with the con-
tracting officer, shall be mailed 
promptly by certified mail to the con-

tacting officer. Such notice shall ac-
knowledge receipt of the appeal and ad-
vise appellant of the appeal number as-
signed to the appeal. 

§ 4.104 Preparation, organization, 
transmittal, and status of appeal 
file. 

(a) Preparation and transmittal of ap-
peal file. Following receipt of a notice 
of appeal, or advice that an appeal has 
been docketed, the contracting officer 
shall promptly, and in any event with-
in 30 days, compile and transmit to the 
Board the appeal file which shall con-
sist of copies of all documents perti-
nent to the appeal. Within the same 
time period the contracting officer 
shall also prepare and transmit a copy 
of the appeal file to the Department 
counsel and a copy to the appellant or 
appellant’s counsel. (However, the obli-
gations of this subparagraph are sub-
ject to the provisions of paragraph (e) 
of this section.) 

(b) Composition of appeal file. The ap-
peal file shall include the following: 

(1) The findings of fact and decision 
from which the appeal is taken, and 
the letter or letters or other docu-
ments of claim in response to which 
the decision was issued; 

(2) The contract, and pertinent plans, 
drawings, specifications, amendments, 
and change orders; 

(3) All correspondence between the 
parties pertinent to the appeal; and 

(4) Such additional information as 
may be considered pertinent and mate-
rial. 

(c) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals, legible facsimiles, or authenti-
cated copies thereof, and shall be ar-
ranged in chronological order where 
practicable, numbered sequentially, 
tabbed, and indexed to indentify the 
contents of the file, and bound. Any 
single document consisting of three or 
more pages shall be numbered sequen-
tially for convenient reference at the 
hearing and in the preparation of 
briefs. 

(d) Opportunity for appellant to supple-
ment appeal file. The appellant shall be 
afforded the opportunity of 
supplementing the appeal file with 
such documentation as may be deemed 
pertinent to the appeal. The appellant 
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shall be obligated, however, to furnish 
to Department counsel a copy of any 
document by which the appeal file is 
supplemented. 

(e) Burdensome documents. The Board 
may waive the requirement of fur-
nishing to the other party copies of 
bulky, lengthy, or out-of-size docu-
ments in the appeal file if a party has 
shown that doing so would impose an 
undue burden. At the time a party files 
with the Board a document as to which 
such a waiver has been granted, he 
shall notify the other party that the 
same or a copy is available for inspec-
tion at the offices of the Board or of 
the party filing the same. 

§ 4.105 Dismissal for lack of jurisdic-
tion. 

Any motion challenging the jurisdic-
tion of the Board shall be filed prompt-
ly. Hearing on the motion shall be af-
forded on application of either party, 
unless the Board determines that its 
decision on the motion will be deferred 
pending hearing on both the merits and 
the motion. The Board has authority to 
raise at any time and on its own mo-
tion the issue of its jurisdiction to con-
duct a proceeding and may afford the 
parties an opportunity to be heard 
thereon. 

§ 4.106 Representation and appear-
ances. 

(a) The Appellant. An individual ap-
pellant may appear before the Board in 
person, a corporation by one if its offi-
cers; and a partnership or joint venture 
by one of its members; or any of these 
by an attorney at law duly licensed in 
any state, commonwealth, territory, 
the District of Columbia, or in a for-
eign country. An attorney representing 
an appellant shall file a written notice 
of appearance with the Board. 

(b) The Government. Department or 
Government counsel may, in accord-
ance with their authority, represent 
the interest of the Government before 
the Board. They shall file notices of ap-
pearance with the Board, and notice 
thereof will be given appellant or ap-
pellant’s attorney. 

§ 4.107 Pleadings. 
(a) Complaint. Within 30 days after re-

ceipt of notice of docketing of the ap-

peal, the appellant shall file with the 
Board an original and one copy of a 
complaint setting forth simple, con-
cise, and direct statements of each 
claim, alleging the basis with appro-
priate reference to contract provisions 
for each claim, and the dollar amount 
claimed. This pleading shall fulfill the 
generally recognized requirements of a 
complaint, although no particular form 
or formality is required. Letter size 
paper should be used for the complaint 
and for all other papers filed with the 
Board. Where the appeal arises out of a 
contract made with the Department of 
the Interior, a copy of the complaint 
shall be served by appellant upon the 
Department counsel if known, other-
wise, upon the Solicitor, U.S. Depart-
ment of the Interior, C Street, between 
18th and 19th Streets, NW., Wash-
ington, DC 20240. Where the appeal 
arises out of a contract made with an 
agency other than the Department of 
the Interior, a copy of the complaint 
shall be served by appellant upon the 
General Counsel for that agency. All 
such service shall be made in accord-
ance with § 4.117. Should the complaint 
not be received within 30 days, appel-
lant’s claim and appeal documents 
may, if in the opinion of the Board the 
issues before the Board are sufficiently 
defined, be deemed to set forth a com-
plaint and the Department counsel will 
be so notified. 

(b) Answer. Within 30 days from re-
ceipt of said complaint, or the afore-
said notice from the Board, the Depart-
ment counsel shall prepare and file 
with the Board an original and one 
copy of an answer thereto, setting 
forth simple, concise, and direct state-
ments of the Government’s defenses to 
each claim asserted by appellant. This 
pleading shall fulfill the generally rec-
ognized requirements of an answer, and 
shall set forth any affirmative defenses 
or counterclaims, as appropriate. One 
copy of the answer will be served by 
the Department counsel upon the ap-
pellant in accordance with § 4.117. 
Should the answer not be received 
within 30 days, the Board, may, in its 
discretion enter a general denial on be-
half of the Government, and the appel-
lant shall be so notified. 
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§ 4.108 Amendments of pleadings or 
record. 

(a) The Board may, in its discretion, 
upon its own initiative or upon applica-
tion by a party, order a party to make 
a more definite statement of the com-
plaint or answer, or to reply to an an-
swer. 

(b) The Board may, in its discretion, 
and within the proper scope of the ap-
peal, permit either party to amend his 
pleading upon conditions just to both 
parties. When issues within the proper 
scope of the appeal, but not raised by 
the pleadings or the appeal file, are 
tried by express or implied consent of 
the parties, or by permission of the 
Board, they shall be treated in all re-
spects as if they had been raised there-
in. In such circumstances motions to 
amend the pleadings to conform to the 
proof may be entered, but are not re-
quired. If evidence is objected to at a 
hearing on the ground that is is not 
within the issues raised by the plead-
ings or said appeal file (which shall be 
deemed part of the pleadings for this 
purpose), it may be admitted within 
the proper scope of the appeal: Pro-
vided, however, That the objecting 
party may be granted a continuance if 
necessary to enable him to meet such 
evidence. 

§ 4.109 Hearing—election. 
Within 15 days after the Govern-

ment’s answer has been served upon 
the appellant, or within 20 days of the 
date upon which the Board enters a 
general denial on behalf of the Govern-
ment, notification as to whether one or 
both of the parties desire an oral hear-
ing on the appeal should be given to 
the Board. In the event either party re-
quests an oral hearing, the Board will 
schedule the same as hereinafter pro-
vided. In the event both parties waive 
an oral hearing, the Board, unless it di-
rects an oral hearing, will decide the 
appeal on the record before it, supple-
mented as it may permit or direct. A 
party failing to elect an oral hearing 
within the time limitations specified in 
this section may be deemed to have 
submitted its case on the record. 

§ 4.110 Prehearing briefs. 
Based on an examination of the ap-

peal file, the pleadings, and a deter-

mination of whether the arguments 
and authorities addressed to the issues 
are adequately set forth therein, the 
Board may, in its discretion, require 
the parties to submit prehearing briefs 
in any case in which a hearing has been 
elected pursuant to § 4.109. In the ab-
sence of a Board requirement therefore, 
either party may, in its discretion, and 
upon appropriate and sufficient notice 
to the other party, furnish a pre-
hearing brief to the Board. In any case 
where a prehearing brief is submitted, 
it shall be furnished so as to be re-
ceived by the Board at least 15 days 
prior to the date set for hearing, and a 
copy shall be furnished simultaneously 
to the other party. 

§ 4.111 Prehearing or presubmission 
conference. 

Whether the case is to be submitted 
without a hearing, or heard pursuant 
to §§ 4.118 through 4.123, the Board may 
upon its own initiative or upon the ap-
plication of either party, call upon the 
parties to appear before a member or 
hearing officer of the Board for a con-
ference to consider: 

(a) The simplification or clarification 
of the issues; 

(b) The possibility of obtaining stipu-
lations, admissions, agreements on 
documents, understandings on matters 
already of record, or similar agree-
ments which will avoid unnecessary 
proof; 

(c) The limitation of the number of 
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is 
to be heard; 

(d) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute; and 

(e) Such other matters as may aid in 
the disposition of the appeal. 
Any conference results that are not re-
flected in a transcript shall be reduced 
to writing by the Board member or the 
hearing officer. This writing shall 
thereafter constitute part of the 
record. 

§ 4.112 Submission without a hearing. 
Either party may elect to waive a 

hearing and to submit his case upon 
the Board record, as settled pursuant 
to § 4.114. Such waiver shall not affect 
the other party’s rights under § 4.109. In 
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the event of such election (see the time 
limitations for election in § 4.109), the 
submission may be supplemented by 
oral argument (transcribed if re-
quested) and by briefs. 

§ 4.113 Optional small claims (expe-
dited) and accelerated procedures. 
(See § 4.100(a)(2).) 

(a) The procedures set forth in this 
rule are available solely at the election 
of the appellant. 

(b) Elections to utilize small claims (ex-
pedited) and accelerated procedure. (1) In 
appeals where the amount in dispute is 
$10,000 or less, the appellant may elect 
to have the appeal processed under a 
SMALL CLAIMS (EXPEDITED) proce-
dure requiring a decision of the appeal, 
whenever possible, within 120 days 
after the Board receives written notice 
of the appellant’s election to utilize 
this procedure. The details of this pro-
cedure appear in paragraph (c) of this 
section. An appellant may elect the 
ACCELERATED procedure rather than 
the SMALL CLAIMS (EXPEDITED) 
procedure for any appeal eligible for 
the SMALL CLAIMS (EXPEDITED) 
procedure. 

(2) In appeals where the amount in 
dispute is $50,000 or less, the appellant 
may elect to have the appeal processed 
under an ACCELERATED procedure re-
quiring decision of the appeal, when-
ever possible, within 180 days after the 
Board receives written notice of the ap-
pellant’s election to utilize this proce-
dure. The details of this procedure ap-
pear in paragraph (d) of this section. 

(3) The appellant’s election of either 
the SMALL CLAIMS (EXPEDITED) 
procedure or the ACCELERATED pro-
cedure may be made either in the no-
tice of appeal or by other written no-
tice at any time thereafter. 

(4) In deciding whether the SMALL 
CLAIMS (EXPEDITED) procedure or 
the ACCELERATED procedure is appli-
cable to a given appeal the Board shall 
determine the amount in dispute by 
adding the amount claimed by the ap-
pellant against the respondent to the 
amount claimed by respondent against 
the appellant. If either party making a 
claim against the other party does not 
otherwise state in writing the amount 
of its claim, the amount claimed by 
such party shall be the maximum 

amount which such party represents in 
writing to the Board that it can rea-
sonably expect to recover against the 
other. 

(c) The SMALL CLAIMS (EXPE-
DITED) procedure. (1) This procedure 
shall apply only to appeals where the 
amount in dispute is $10,000 or less as 
to which the appellant has elected the 
SMALL CLAIMS (EXPEDITED) proce-
dure. 

(2) In cases proceeding under the 
SMALL CLAIMS (EXPEDITED) proce-
dure, the following time periods shall 
apply (i) within 10 days from the re-
spondent’s first receipt from either the 
appellant or the Board of a copy of the 
appellant’s notice of election of the 
SMALL CLAIMS (EXPEDITED) proce-
dure, the respondent shall send the 
Board a copy of the contract, the con-
tracting officer’s final decision, and 
the appellant’s claim letter or letters, 
if any; (ii) within 15 days after the 
Board has acknowledged receipt of the 
notice of election, either party desiring 
an oral hearing shall so inform the 
Board. If either party requests an oral 
hearing, the Board shall promptly 
schedule such a hearing for a mutually 
convenient time consistent with ad-
ministrative due process and the 120- 
day limit for a decision, at a place de-
termined under § 4.118. If a hearing is 
not requested by either party within 
the time prescribed by this Rule, the 
appeal shall be deemed to have been 
submitted under § 4.112 without a hear-
ing. 

(3) In cases proceeding under the 
SMALL CLAIMS (EXPEDITED) proce-
dure, pleadings, discovery, and other 
prehearing activity will be allowed 
only as consistent with the require-
ment to conduct the hearing on the 
date scheduled or, if no hearing is 
scheduled, to close the record on a date 
that will allow decision within the 120- 
day limit. The Board, in its discretion, 
may shorten time periods prescribed 
elsewhere in these Rules as necessary 
to enable the Board to decide the ap-
peal within 120 days after the Board 
has received the appellant’s notice of 
elections of the SMALL CLAIMS (EX-
PEDITED) procedure. In so doing the 
Board may reserve whatever time up to 
30 days it considers necessary for prep-
aration of the decision. 
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(4) Written decision by the Board in 
cases processed under the SMALL 
CLAIMS (EXPEDITED) procedure will 
be short and contain only summary 
findings of fact and conclusions. Deci-
sions will be rendered for the Board by 
a single Administrative Judge. If there 
has been a hearing, the Administrative 
Judge presiding at the hearing may, in 
his discretion, at the conclusion of the 
hearing and after entertaining such 
oral arguments as he deems appro-
priate, render on the record oral sum-
mary findings of fact, conclusions, and 
a decision of the Appeal. Whenever 
such an oral decision is rendered, the 
Board will subsequently furnish the 
parties a typed copy of such oral deci-
sion for the record and payment pur-
poses and to establish the date of com-
mencement of the period for filing a 
motion for reconsideration under 
§ 4.126. 

(5) Decisions of the Board under the 
SMALL CLAIMS (EXPEDITED) proce-
dure will not be published, will have no 
value as precedents, and in the absence 
of fraud, cannot be appealed. 

(d) The ACCELERATED procedure. (1) 
This procedure shall apply only to ap-
peals where the amount in dispute is 
$50,000 or less as to which the appellant 
has made the requisite election. 

(2) In cases proceeding under the AC-
CELERATED procedure, the parties 
are encouraged, to the extent possible 
consistent with adequate presentation 
of their factual and legal positions, to 
waive pleadings, discovery, and briefs. 
The Board, in its discretion, may 
shorten time periods prescribed else-
where in these Rules as necessary to 
enable the Board to decide the appeal 
within 180 days after the Board has re-
ceived the appellant’s notice of elec-
tion of the ACCELERATED procedure, 
and may reserve 30 days for the prepa-
ration of the decision. 

(3) Written decisions by the Board in 
cases processed under the ACCELER-
ATED procedure will normally be short 
and contain only summary findings of 
fact and conclusions. Decisions will be 
rendered for the Board by a single Ad-
ministrative Judge with the concur-
rence of the Chairman or Vice Chair-
man or other designated Administra-
tive Judge, or by a majority among 
these two and an additional designated 

member in case of disagreement. Alter-
natively, in cases where the amount in 
dispute is $10,000 or less as to which the 
ACCELERATED procedure has been 
elected and in which there has been a 
hearing, the single Administrative 
Judge presiding at the hearing may, 
with the concurrence of both parties, 
at the conclusion of the hearing and 
after entertaining such oral agruments 
as he deems appropriate, render on the 
record oral summary findings of fact, 
conclusions, and a decision of the ap-
peal. Whenever such an oral decision is 
rendered, the Board will subsequently 
furnish the parties a typed copy of such 
oral decision for record and payment 
purposes and to establish the date of 
commencement of the period for filing 
a motion for reconsideration under 
§ 4.126. 

(e) Motions for reconsideration in cases 
arising under § 4.113. Motions for recon-
sideration of cases decided aunder ei-
ther the SMALL CLAIMS (EXPE-
DITED) procedure or the ACCELER-
ATED procedure need not be decided 
within the time period prescribed by 
this § 4.113 for the initial decision of the 
appeal, but all such motions shall be 
processed and decided rapidly so as to 
fulfill the intent of this rule. 

§ 4.114 Settling of the record. 

(a) A case submitted on the record 
pursuant to § 4.112 shall be ready for de-
cision when the parties are so notified 
by the Board. A case which is heard 
shall be ready for decision upon receipt 
of transcript, or upon receipt of briefs 
when briefs are to be submitted. At any 
time prior to the date that a case is 
ready for decision, either party, upon 
notice to the other, may supplement 
the record with documents and exhibits 
deemed relevant and material by the 
Board. The Board upon its own initia-
tive may call upon either party, with 
appropriate notice to the other, for evi-
dence deemed by it to be relevant and 
material. The weight to be attached to 
any evidence of record will rest within 
the sound discretion of the Board. Ei-
ther party at any stage of the pro-
ceeding, on notice to the other party, 
may object to the relevancy or materi-
ality of documents in the record or of-
fered into the record. 
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(b) The Board record shall consist of 
the appeal file described in § 4.104(b) 
and any additional material, pleadings, 
prehearing briefs, record of prehearing, 
or presubmission conferences, deposi-
tions, interrogatories, admissions, 
transcripts of hearing, hearing exhib-
its, and posthearing briefs, as may 
thereafter be developed pursuant to 
these rules. In deciding appeals the 
Board, in addition to considering the 
Board record, may take official notice 
of facts within general knowledge. 

(c) This record will at all times be 
available for inspection by the parties 
at an appropriate time and place. In 
the interest of convenience, prior ar-
rangements for inspection of the file 
should be made with the Recorder of 
the Board. Copies of material in the 
record may be furnished to appellant as 
provided in part 2 of this subtitle. 

§ 4.115 Discovery—depositions. 

(a) General policy and protective orders. 
The parties are encouraged to engage 
in voluntary discovery procedures. In 
connection with any deposition or 
other discovery procedure, the board 
may make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
and those orders may include limita-
tions on the scope, method, time and 
place for discovery, and provisions for 
protecting the secrecy of confidential 
information or documents. 

(b) When depositions permitted. After 
an appeal has been docketed, the par-
ties may mutually agree to, or the 
Board may, upon application of either 
party and for good cause shown, order 
the taking of testimony of any person 
by deposition upon oral examination or 
written interrogatories before any offi-
cer authorized to administer oaths at 
the place of examination, for use as 
evidence or for purpose of discovery. 
The application for such an order shall 
specify whether the purpose of the dep-
osition is discovery or for use as evi-
dence. 

(c) Orders on depositions. The time, 
place, and manner of taking deposi-
tions shall be, as mutually agreed by 
the parties, or, failing such agreement, 
governed by order of the Board. 

(d) Use as evidence. No testimony 
taken by depositions shall be consid-
ered as part of the evidence in the 
hearing of an appeal unless and until 
such testimony is offered and received 
in evidence at such hearing. It will not 
ordinarily be received in evidence if 
the deponent is present and can testify 
personally at the hearing. In such in-
stances, however, the depositions may 
be used to contradict or impeach the 
testimony of the witness given at the 
hearing. In cases submitted on the 
record, the Board may in its discretion 
receive depositions as evidence in sup-
plementation of that record. 

(e) Expenses. Each party shall bear its 
own expenses associated with the tak-
ing of any deposition. 

§ 4.116 Interrogatories to parties; in-
spection of documents; admission of 
facts. 

Under appropriate circumstances, 
but not as a matter of course, the 
Board will entertain applications for 
permission to serve written interrog-
atories upon the opposing party, appli-
cations for an order to produce and per-
mit the inspection of designated docu-
ments, and applications for permission 
to serve upon the opposing party a re-
quest for the admission of specified 
facts. Such applications shall be re-
viewed and approved only to the extent 
and upon such terms as the Board in its 
discretion considers to be consistent 
with the objective of securing just and 
inexpensive determination of appeals 
without unnecessary delay, and essen-
tial to the proper pursuit of that objec-
tive in the particular case. 

§ 4.117 Service of papers. 

A copy of all pleadings, briefs, mo-
tions, letters, or other papers filed with 
the Board, shall be served upon the 
other party at the time of filing. Serv-
ice of papers may be made personally 
or by mailing in a sealed envelope ad-
dressed to the other party. Any paper 
filed with the Board shall show on its 
face, or in the letter transmitting the 
same, that a copy thereof has been 
served upon the other party. When the 
other party is represented by counsel, 
such service shall be made upon him, 
and service upon counsel shall be 
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deemed to be service upon the party he 
represents. 

HEARING PROCEDURE RULES 

§ 4.118 Hearings—where and when 
held. 

Hearings may be held in Arlington, 
Virginia, or upon timely request and 
for good cause shown, the Board may 
in its discretion set the hearing on an 
appeal at a location other than Arling-
ton, Virginia. Hearings will be sched-
uled at the discretion of the Board with 
due consideration to the regular order 
of appeals and other pertinent factors. 
However, where it is apparent that no 
issue of fact is presented in an appeal 
proceeding, the Board may deny a re-
quest for hearing. On request or motion 
by either party and for good cause 
shown, the Board may in its discretion 
adjust the date of a hearing. 

§ 4.119 Notice of hearings. 
The parties shall be given at least 15 

days’ notice of the time and place set 
for hearings. In scheduling hearings, 
the Board will give due regard to the 
desires of the parties, and to the re-
quirement for just and prompt deter-
mination of appeals. Receipt of a no-
tice of hearing shall be promptly ac-
knowledged by the parties. A party 
failing to acknowledge a notice of 
hearing shall be deemed to have con-
sented to the indicated time and place 
of hearing. 

§ 4.120 Subpoenas. (See § 4.100(a)(2).) 
(a) General. Upon written request of 

either party filed with the docket clerk 
or on his own initiative, the Adminis-
trative Judge to whom a case is as-
signed or who is otherwise designated 
by the Chairman may issue a subpoena 
requiring: 

(1) Testimony at a deposition— the de-
posing of a witness, in the city or coun-
ty where he resides or is employed or 
transacts his business in person, or at 
another location convenient for him 
that is specifically determined by the 
Board; 

(2) Testimony at a hearing— the at-
tendance of a witness for the purpose of 
taking testimony at a hearing; and 

(3) Production of books and papers— in 
addition to paragraphs (a) (1) and (2) of 

this section, the production by the wit-
ness at the deposition or hearing of 
books and papers designated in the sub-
poena. 

(b) Voluntary cooperation. Each party 
is expected (1) to cooperate and make 
available witnesses and evidence under 
its control as requested by the other 
party, without issuance of a subpoena, 
and (2) to secure voluntary attendance 
of desired third-party books, papers, 
documents, or tangible things when-
ever possible. 

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be 
filed at least: 

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness 
at a deposition is sought; 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a 
hearing is sought. 

In its discretion the Board may honor 
requests for subpoenas not made within 
these time limitations. 

(2) A request for a subpoena shall 
state the reasonable scope and general 
relevance to the case of the testimony 
and of any books and papers sought. 

(d) Request to quash or modify. Upon 
written request by the person subpoe-
naed or by a party, made within 10 days 
after service but in any event not later 
than the time specified in the subpoena 
for compliance, the Board may (1) 
quash or modify the subpoena if it is 
unreasonable and oppressive or for 
other good cause shown, or (2) require 
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed 
books and papers. Where circumstances 
require, the Board may act upon such a 
request at any time after a copy has 
been served upon the opposing party. 

(e) Forms—issuance. (1) Every sub-
poena shall state the name of the 
Board and the title of the appeal and 
shall command each person to whom it 
is directed to attend and give testi-
mony, and if appropriate, to produce 
specified books and papers at a time 
and place therein specified. In issuing a 
subpoena to a requesting party, the Ad-
ministrative Judge shall sign the sub-
poena and may in his discretion, enter 
the name of the witness and otherwise 
leave it blank. The party to whom the 
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subpoena is issued shall complete the 
subpoena before service. 

(2) Where the witness is located in a 
foreign country, a letter rogatory or 
subpoena may be issued and served 
under the circumstances and in the 
manner provided in 28 U.S.C. 1781–1784. 

(f) Service. (1) The party requesting 
issuance of subpoena shall arrange for 
service. 

(2) A subpoena requiring the attend-
ance of a witness at a deposition or 
hearing may be served at any place. A 
subpoena may be served by a U.S. mar-
shal or deputy marshal, or by any 
other person who is not a party and not 
less than 18 years of age. Service of a 
subpoena upon a person named therein 
shall be made by personally delivering 
a copy to that person and tendering the 
fees for 1 day’s attendance and the 
mileage provided by 28 U.S.C. 1821 or 
other applicable law. 

(3) The party at whose instance a 
subpoena is issued shall be responsible 
for the payment of fees and mileage of 
the witness and of the officer who 
serves the subpoena. The failure to 
make payment of such charges on de-
mand may be deemed by the Board as 
a sufficient ground for striking the tes-
timony of the witness and the evidence 
the witness has produced. 

(g) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person 
who resides, is found, or transacts busi-
ness within the jurisdiction of a U.S. 
District Court, the Board will apply to 
the Court through the Attorney Gen-
eral of the United States for an order 
requiring the person to appear before 
the Board or a member thereof to give 
testimony or produce evidence or both. 
Any failure of any such person to obey 
the order of the Court may be punished 
by the Court as a contempt thereof. 

§ 4.121 Unexcused absence of a party. 
The unexcused absence of a party at 

the time and place set for hearing will 
not be occasion for delay. In the event 
of such absence, the hearing will pro-
ceed and the case will be regarded as 
submitted by the absent party as pro-
vided in § 4.112. The Board shall advise 
the absent party of the content of the 
proceedings had and that he has 5 days 
from the receipt of such notice within 

which to show cause why the appeal 
should not be decided on the record 
made. 

§ 4.122 Nature of hearings. 
Hearings shall be as informal as may 

be reasonable and appropriate in the 
circumstances. Appellant and respond-
ent may offer at a hearing on the mer-
its of such relevant evidence as they 
deem appropriate and as would be ad-
missible under the generally accepted 
rules of evidence applied in the courts 
of the United States in nonjury trials, 
subject, however, to the sound discre-
tion of the presiding member or hear-
ing officer in supervising the extent 
and manner of presentation of such evi-
dence. In general, admissibility will 
hinge on relevancy and materiality. 
Letters or copies thereof, affidavits, or 
other evidence not ordinarily admis-
sible under the generally accepted 
rules of evidence, may be admitted in 
the discretion of the presiding member 
or hearing officer. The weight to be at-
tached to evidence presented in any 
particular form will be within the dis-
cretion of the Board, taking into con-
sideration all the circumstances of the 
particular case. Stipulations of fact 
agreed upon by the parties may be re-
garded and used as evidence at the 
hearing. The parties may stipulate the 
testimony that would be given by a 
witness if the witness were present. 
The Board may in any case require evi-
dence in addition to that offered by the 
parties. 

§ 4.123 Examination of witnesses. 
Witnesses before the Board will be 

examined orally under oath or affirma-
tion, unless the facts are stipulated, or 
the presiding Board member or hearing 
officer shall otherwise order. 

§ 4.124 Submission of briefs. 
Posthearing briefs may be submitted 

upon such terms as may be agreed upon 
by the parties and the presiding Board 
member or hearing officer at the con-
clusion of the hearing. 

POSTHEARING PROCEDURE RULES 

§ 4.125 Decisions. 
Decisions of the Board will be made 

upon the record, as described in 
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§ 4.114(b). Copies thereof will be for-
warded simultaneously to both parties 
by certified mail. 

§ 4.126 Motions for reconsideration. 
A motion for reconsideration, if filed 

by either party, shall set forth specifi-
cally the ground or grounds relied upon 
in support of the motion, and shall be 
filed within 30 days from the date of 
the receipt of a copy of the Board’s de-
cision by the party filing the motion. 
Reconsideration of a decision, which 
may include a hearing or rehearing, 
may be granted if, in the judgment of 
the Board, sufficient reason therefor 
appears. 

§ 4.127 Dismissals. 
(a) Dismissal without prejudice. In cer-

tain cases, appeals docketed before the 
Board are required to be placed in a 
suspense status and the Board is un-
able to proceed with the disposition 
thereof for reasons not within the con-
trol of the Board. Where the suspension 
has continued, or may continue, for an 
inordinate length of time, the board 
may, in its discretion, dismiss such an 
appeal from the docket without preju-
dice to its reinstatement when the 
cause of suspension has been removed. 
Unless either party or the Board acts 
within 3 years to reinstate any appeal 
dismissed without prejudice, the dis-
missal shall be deemed to have been 
made with prejudice. 

(b) Dismissal for failure to prosecute or 
defend. Whenever a record discloses the 
failure of either party to file docu-
ments required by these rules, respond 
to notices or correspondence from the 
Board, comply with orders of the 
Board, or otherwise indicates an inten-
tion not to continue the prosecution or 
defense of an appeal, the Board may 
issue an order requiring the offending 
party to show cause why the appeal 
should not be either dismissed or 
granted, as appropriate. If no cause is 
shown, the Board may take appropriate 
action. 

§ 4.128 Remands from courts. 
Whenever any matter is remanded to 

the Board from any court for further 
proceedings, each of the parties, shall, 
within 20 days of such remand, submit 
a report to the Board, recommending 

procedures to be followed in order to 
comply with the court’s order. The 
Board will review the reports and issue 
the appropriate special orders. 

APPENDIX I TO SUBPART C OF PART 4— 
SUGGESTED FORM OF NOTICE OF APPEAL 

Interior Board of Contract Appeals, 801 
North Quincy Street, Arlington, VA 22203 

(Date) llllllllllllllllllll

(Name of Contractor) llllllllllll

(Address) llllllllllllllllll

Contract No. llllllllllllllll

(Invitation No.) lllllllllllllll

Specifications No. llllllllllllll

(Name and Location of Project) llllll

(Name of Bureau or Office) lllllllll

The undersigned contractor appeals to the 
Board of Contract Appeals from decision or 
findings of fact dated llll, by: 
(Name of Contracting Officer) lllllll

The decision or findings of fact is erro-
neous because: (State specific facts and cir-
cumstances and the contractual provisions 
involved.) 
(Signature) lllllllllllllllll

(Title) llllllllllllllllllll

[46 FR 57499, Nov. 24, 1981, as amended at 67 
FR 4368, Jan. 30, 2002] 

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals 

AUTHORITY: Secs. 1, 2, 36 Stat. 855, as 
amended, 856, as amended, sec. 1, 38 Stat. 586, 
42 Stat. 1185, as amended, secs. 1, 2, 56 Stat. 
1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25 U.S.C. 
secs. 2, 9, 372, 373, 374, 373a, 373b, 410, 100 Stat, 
61, as amended by 101 Stat. 886 and 101 Stat. 
1433, 25 U.S.C. 331 note. 

CROSS REFERENCE: See 25 CFR part 15 for 
rules setting forth the responsibilities and 
practices of the Bureau of Indian Affairs in 
the probate of Indian estates. See subpart A 
of this part for the authority, jurisdiction, 
and membership of the Board of Indian Ap-
peals within the Office of Hearings and Ap-
peals. For general rules applicable to pro-
ceeding before the Hearings Division, Board 
of Indian Appeals, and other Appeals Boards 
of the Office of Hearings and Appeals, see 
subpart B of this part. 
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