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§ 4.114(b). Copies thereof will be for-
warded simultaneously to both parties 
by certified mail. 

§ 4.126 Motions for reconsideration. 
A motion for reconsideration, if filed 

by either party, shall set forth specifi-
cally the ground or grounds relied upon 
in support of the motion, and shall be 
filed within 30 days from the date of 
the receipt of a copy of the Board’s de-
cision by the party filing the motion. 
Reconsideration of a decision, which 
may include a hearing or rehearing, 
may be granted if, in the judgment of 
the Board, sufficient reason therefor 
appears. 

§ 4.127 Dismissals. 
(a) Dismissal without prejudice. In cer-

tain cases, appeals docketed before the 
Board are required to be placed in a 
suspense status and the Board is un-
able to proceed with the disposition 
thereof for reasons not within the con-
trol of the Board. Where the suspension 
has continued, or may continue, for an 
inordinate length of time, the board 
may, in its discretion, dismiss such an 
appeal from the docket without preju-
dice to its reinstatement when the 
cause of suspension has been removed. 
Unless either party or the Board acts 
within 3 years to reinstate any appeal 
dismissed without prejudice, the dis-
missal shall be deemed to have been 
made with prejudice. 

(b) Dismissal for failure to prosecute or 
defend. Whenever a record discloses the 
failure of either party to file docu-
ments required by these rules, respond 
to notices or correspondence from the 
Board, comply with orders of the 
Board, or otherwise indicates an inten-
tion not to continue the prosecution or 
defense of an appeal, the Board may 
issue an order requiring the offending 
party to show cause why the appeal 
should not be either dismissed or 
granted, as appropriate. If no cause is 
shown, the Board may take appropriate 
action. 

§ 4.128 Remands from courts. 
Whenever any matter is remanded to 

the Board from any court for further 
proceedings, each of the parties, shall, 
within 20 days of such remand, submit 
a report to the Board, recommending 

procedures to be followed in order to 
comply with the court’s order. The 
Board will review the reports and issue 
the appropriate special orders. 

APPENDIX I TO SUBPART C OF PART 4— 
SUGGESTED FORM OF NOTICE OF APPEAL 

Interior Board of Contract Appeals, 801 
North Quincy Street, Arlington, VA 22203 

(Date) llllllllllllllllllll

(Name of Contractor) llllllllllll

(Address) llllllllllllllllll

Contract No. llllllllllllllll

(Invitation No.) lllllllllllllll

Specifications No. llllllllllllll

(Name and Location of Project) llllll

(Name of Bureau or Office) lllllllll

The undersigned contractor appeals to the 
Board of Contract Appeals from decision or 
findings of fact dated llll, by: 
(Name of Contracting Officer) lllllll

The decision or findings of fact is erro-
neous because: (State specific facts and cir-
cumstances and the contractual provisions 
involved.) 
(Signature) lllllllllllllllll

(Title) llllllllllllllllllll

[46 FR 57499, Nov. 24, 1981, as amended at 67 
FR 4368, Jan. 30, 2002] 

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals 

AUTHORITY: Secs. 1, 2, 36 Stat. 855, as 
amended, 856, as amended, sec. 1, 38 Stat. 586, 
42 Stat. 1185, as amended, secs. 1, 2, 56 Stat. 
1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25 U.S.C. 
secs. 2, 9, 372, 373, 374, 373a, 373b, 410, 100 Stat, 
61, as amended by 101 Stat. 886 and 101 Stat. 
1433, 25 U.S.C. 331 note. 

CROSS REFERENCE: See 25 CFR part 15 for 
rules setting forth the responsibilities and 
practices of the Bureau of Indian Affairs in 
the probate of Indian estates. See subpart A 
of this part for the authority, jurisdiction, 
and membership of the Board of Indian Ap-
peals within the Office of Hearings and Ap-
peals. For general rules applicable to pro-
ceeding before the Hearings Division, Board 
of Indian Appeals, and other Appeals Boards 
of the Office of Hearings and Appeals, see 
subpart B of this part. 
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DETERMINATIONS OF HEIRS AND AP-
PROVAL OF WILLS, EXCEPT AS TO MEM-
BERS OF THE FIVE CIVILIZED TRIBES 
AND OSAGE INDIANS; TRIBAL PUR-
CHASES OF INTERESTS UNDER SPECIAL 
STATUTES 

SCOPE OF REGULATIONS; DEFINITIONS; 
GENERAL AUTHORITY OF OHA DECID-
ING OFFICIALS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.200 Scope of regulations. 
Included in §§ 4.200 through 4.202 are 

general rules applicable to all pro-
ceedings in subpart D of this part. In-
cluded in §§ 4.203 through 4.282 and 
§§ 4.310 through 4.323 are procedural 
rules applicable to the settlement of 
trust estates of deceased Indians who 
die possessed of trust property; how-
ever, these rules do not apply to the re-
stricted property of deceased Indians of 
the Five Civilized Tribes, deceased 
Osage Indians, and members of any 
tribe organized under 25 U.S.C. 476, to 
the extent that the constitution, by- 
laws or charter of each tribe may be in-
consistent with this subpart. Included 
within §§ 4.300 through 4.308 are supple-
mental procedural rules applicable to 
determinations as to tribal purchase of 
certain property interests of decedents 
under special laws applicable to par-
ticular tribes. Included within §§ 4.330 
through 4.340 are procedural rules ap-
plicable to appeals to the Board of In-
dian Appeals from administrative ac-
tions or decisions issued by the Bureau 
of Indian Affairs as set forth in § 4.330. 
Except as limited by the provisions 
herein, the rules in subparts A and B of 
this part apply to these proceedings. 

§ 4.201 Definitions. 
As used in this subpart: 
Agency means the agency office or 

any other designated office in BIA hav-
ing jurisdiction over trust or restricted 
property and money. This term also 
means any office of a tribe which has 
contracted or compacted the BIA pro-
bate function under 25 U.S.C. 450f or 
458cc. 

Attorney decision maker means an at-
torney with BIA who reviews a probate 
package, determines heirs, approves 

wills and beneficiaries of the will, de-
termines creditors’ claims, and issues a 
written decision to the extent author-
ized by 25 CFR part 15. 

Beneficiary means any individual who 
receives trust or restricted property or 
money in a decedent’s will. 

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior. 

BIA deciding official means the offi-
cial with the delegated authority to 
make a decision on a probate matter 
pursuant to 25 CFR part 15, and may 
include a BIA regional director, agency 
superintendent, field representative, or 
attorney decision maker. 

Board means the Board of Indian Ap-
peals in the Office of Hearings and Ap-
peals, Office of the Secretary, author-
ized by the Secretary to hear, consider, 
and determine finally for the Depart-
ment appeals taken by aggrieved par-
ties from actions by OHA deciding offi-
cials on petitions for rehearing or re-
opening, and allowance of attorney 
fees, and from actions of BIA officials 
as provided in § 4.1(b)(2). 

Child or children includes an adopted 
child or children. 

Commissioner includes the Deputy 
Commissioner of Indian Affairs and his 
or her authorized representatives. 

Day means a calendar day, unless 
otherwise stated. 

Decedent means a person who is de-
ceased. 

Department means the Department of 
the Interior. 

Estate means the trust cash assets 
and restricted or trust property owned 
by the decedent at the time of his or 
her death. 

Heir means any individual who re-
ceives trust or restricted property or 
money from a decedent in an intestate 
proceeding. 

IIM account means funds held in an 
individual Indian monies account by 
OTFM or a tribe performing this func-
tion under a contract or compact. 

Intestate means the decedent died 
without a will. 

Minor means an individual who has 
not reached the age of majority as de-
fined by the applicable tribal or state 
law. 
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OHA deciding official means an em-
ployee of the Office of Hearings and Ap-
peals with the authority to make a de-
cision on a probate matter pursuant to 
this subpart. The OHA deciding official 
may be either an administrative law 
judge appointed pursuant to the Ad-
ministrative Procedure Act, 5 U.S.C. 
3105, or an Indian probate judge. 

OTFM means the Office of Trust 
Funds Management within the Office of 
the Special Trustee for American Indi-
ans, Department of the Interior, or its 
authorized representative. 

Party in interest means any presump-
tive or actual heir, any beneficiary 
under a will, any party asserting a 
claim against a deceased Indian’s es-
tate, and any Tribe having a statutory 
option to purchase interests of a dece-
dent. 

Probate means the legal process by 
which applicable tribal law, state law, 
or federal law that affects the distribu-
tion of the decedent’s estate is applied 
to: 

(1) Determine the heirs, 
(2) Approve wills and determine bene-

ficiaries, and 
(3) Transfer any funds or property 

held in trust by the Secretary for a de-
cedent, or any restricted property of 
the decedent, to the heirs, bene-
ficiaries, or other persons or entities. 

Probate specialist means a BIA or trib-
al employee who is trained in Indian 
probate matters. 

Restricted property means real or per-
sonal property held by an Indian which 
he or she cannot alienate or encumber 
without the consent of the Secretary 
or his or her authorized representative. 
In this subpart, restricted property is 
treated as if it were trust property. Ex-
cept with respect to § 4.200, the term 
‘‘restricted property’’ as used in this 
subpart does not include the restricted 
lands of the Five Civilized Tribes or 
Osage Tribe of Indians. 

Secretary means the Secretary of the 
Interior or his or her authorized rep-
resentative. 

Solicitor means the Solicitor of the 
Department of the Interior or his or 
her authorized representative. 

Superintendent means the BIA Super-
intendent or other BIA officer having 
jurisdiction over an estate, including 

area field representatives or one hold-
ing equivalent authority. 

Testate means the decedent executed 
a will before his or her death. 

Trust property means real or personal 
property, or an interest therein, which 
the United States holds in trust for the 
benefit of an individual Indian. 

Will or last will and testament means a 
written testamentary document, in-
cluding any properly executed written 
changes, called codicils, which was 
signed by the decedent and was at-
tested by two disinterested adult wit-
nesses, that states who will receive the 
decedent’s trust or restricted property. 

§ 4.202 General authority of OHA de-
ciding officials. 

An OHA deciding official will, except 
as otherwise provided in § 4.205(b) and 
25 CFR 15.203 and 15.206, determine the 
heirs of any Indian who dies intestate 
possessed of trust property; approve or 
disapprove the will of a deceased In-
dian disposing of trust property; accept 
or reject any full or partial renunci-
ation of interest in both testate and in-
testate proceedings; allow or disallow 
creditors’ claims against the estate of 
a deceased Indian; and decree the dis-
tribution of trust property to heirs and 
devisees, including the partial distribu-
tion to known heirs or devisees where 
one or more potential heirs or devisees 
are missing but not presumed dead, 
after attributing to and setting aside 
for such missing person or persons the 
share or shares such person or persons 
would be entitled to if living. An OHA 
deciding official will determine the 
right of a tribe to take any inherited 
interest and the fair market value of 
the interest taken in appropriate cases 
as provided by statute. He or she will 
review each case de novo, hold hearings 
as necessary or appropriate, and issue 
decisions in matters appealed from de-
cisions of BIA deciding officials. Ad-
ministrative law judges will also hold 
hearings and issue recommended deci-
sions in matters referred to them by 
the Board in the Board’s consideration 
of appeals from administrative actions 
of BIA officials. 
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DETERMINATION OF HEIRS; APPROVAL OF 
WILLS; SETTLEMENT OF INDIAN TRUST 
ESTATES 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.203 Determination as to non-
existent persons and other irreg-
ularities of allotments. 

(a) An OHA deciding official will hear 
and determine whether trust patents 
covering allotments of land were issued 
to nonexistent persons, and whether 
more than one trust patent covering 
allotments of land had been issued to 
the same person under different names 
and numbers or through other errors in 
identification. 

(b) If an OHA deciding official deter-
mines under paragraph (a) of this sec-
tion that a trust patent issued to an 
existing person and/or that separate 
persons received the allotments under 
consideration and any one of them is 
deceased, without having had his or her 
estate probated, the OHA deciding offi-
cial must proceed as provided in § 4.202. 

(c) If an OHA deciding official deter-
mines under paragraph (a) of this sec-
tion that a person did not exist or that 
more than one allotment was issued to 
the same person, the OHA deciding offi-
cial must issue a decision to that ef-
fect, giving notice thereof to parties in 
interest as provided in § 4.240(b). 

§ 4.204 Presumption of death. 

(a) An OHA deciding official will re-
ceive evidence on and determine the 
issue of whether any person, by reason 
of unexplained absence, is to be pre-
sumed dead. 

(b) If an OHA deciding official deter-
mines that an Indian person possessed 
of trust property is to be presumed 
dead, the OHA deciding official must 
proceed as provided in § 4.202. 

§ 4.205 Escheat. 

An OHA deciding official will deter-
mine whether any Indian holder of 
trust property died intestate without 
heirs and— 

(a) With respect to trust property 
other than on the public domain, order 
the escheat of such property in accord-
ance with 25 U.S.C. 373a. 

(b) With respect to trust property on 
the public domain, submit to the Board 
of Indian Appeals the records thereon, 
together with recommendations as to 
the disposition of said property under 
25 U.S.C. 373b. 

§ 4.206 Determinations of nationality 
or citizenship and status affecting 
character of land titles. 

In cases where the right and duty of 
the Government to hold property in 
trust depends thereon, an OHA decid-
ing official will determine the nation-
ality or citizenship, or the Indian or 
non-Indian status, of heirs or devisees, 
or whether Indian heirs or devisees of 
U.S. citizenship are of a class as to 
whose property the Government’s su-
pervision and trusteeship have been 
terminated in current probate pro-
ceedings or in completed estates after 
reopening such estates under, but with-
out regard to the 3-year limit set forth 
in § 4.242. 

§ 4.207 Compromise settlement. 
(a) If during the course of the probate 

of an estate it develops that an issue 
between contending parties is of such 
nature as to be substantial, and it fur-
ther appears that such issue may be 
settled by agreement preferably in 
writing by the parties in interest to 
their advantage and to the advantage 
of the United States, such an agree-
ment may be approved by the OHA de-
ciding official upon findings that: 

(1) All parties to the compromise are 
fully advised as to all material facts; 

(2) All parties to the compromise are 
fully cognizant of the effect of the 
compromise upon their rights; and 

(3) It is in the best interest of the 
parties to settle rather than to con-
tinue litigation. 

(b) In considering the proposed set-
tlement, the OHA deciding official may 
take and receive evidence as to the re-
spective values of specific items of 
property. Superintendents and irriga-
tion project engineers must supply all 
necessary information concerning any 
liability or lien for payment of irriga-
tion construction and of irrigation op-
eration and maintenance charges. 

(c) Upon an affirmative determina-
tion as to all three points specified, the 
OHA deciding official will issue such 
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final order of distribution in the settle-
ment of the estate as is necessary to 
approve the same and to accomplish 
the purpose and spirit of the settle-
ment. Such order will be construed as 
any other order of distribution estab-
lishing title in heirs and devisees and 
will not be construed as a partition or 
sale transaction within the provisions 
of 25 CFR part 152. If land titles are to 
be transferred, the necessary deeds 
must be prepared and executed at the 
earliest possible date. Upon failure or 
refusal of any party in interest to exe-
cute and deliver any deed necessary to 
accomplish the settlement, the OHA 
deciding official will settle the issues 
and enter an order as if no agreement 
had been attempted. 

(d) OHA deciding officials are author-
ized to approve all deeds or convey-
ances necessary to accomplish a settle-
ment under this section. 

§ 4.208 Renunciation of interest. 

Any person 21 years or older, whether 
of Indian descent or not, may renounce 
intestate succession or devise of trust 
or restricted property, wholly or par-
tially (including the retention of a life 
estate), by filing a signed and acknowl-
edged declaration of such renunciation 
with the OHA deciding official prior to 
entry of the final order by the OHA de-
ciding official. No interest in the prop-
erty so renounced is considered to have 
vested in the heir or devisee and the re-
nunciation is not considered a transfer 
by gift of the property renounced, but 
the property so renounced passes as if 
the person renouncing the interest has 
predeceased the decedent. A renunci-
ation filed in accordance herewith will 
be considered accepted when imple-
mented in an order by an OHA deciding 
official and will be irrevocable there-
after. All disclaimers or renunciations 
heretofore filed with and implemented 
in an order by an OHA deciding official 
are hereby ratified as valid and effec-
tive. 

COMMENCEMENT OF PROBATE 
PROCEEDINGS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.210 Commencement of probate. 

The probate of a trust estate before 
an OHA deciding official will com-
mence when the probate specialist or 
BIA deciding official files with the 
OHA deciding official all information 
shown in the records relative to the 
family of the deceased and his or her 
property. The information must in-
clude the complete probate package de-
scribed in 25 CFR 15.104 and 15.202 and 
any other relevant information. The 
agency or BIA deciding official must 
promptly transmit to the OHA deciding 
official any creditor’s or other claims 
that are received after the case is 
transmitted to the OHA deciding offi-
cial, for a determination of their time-
liness, validity, priority, and allowance 
under §§ 4.250 and 4.251. 

§ 4.211 Notice. 

(a) An OHA deciding official may re-
ceive and hear evidence at a hearing to 
determine the heirs of a deceased In-
dian or probate his or her will only 
after the OHA deciding official has 
caused notice of the time and place of 
the hearing to be posted at least 20 
days prior to the hearing date in five or 
more conspicuous places in the vicinity 
of the designated place of hearing, and 
the OHA deciding official may cause 
postings in such other places and res-
ervations as he or she deems appro-
priate. A certificate showing the date 
and place of posting must be signed by 
the person or official who performs the 
act. 

(b) The OHA deciding official must 
serve or cause to be served a copy of 
the notice on each party in interest 
known to the OHA deciding official and 
on each attesting witness if a will is of-
fered: 

(1) By personal service in sufficient 
time in advance of the date of the hear-
ing to enable the person served to at-
tend the hearing; or 

(2) By mail, addressed to the person 
at his or her last known address, in suf-
ficient time in advance of the date of 
the hearing to enable the addressee 
served to attend the hearing. The OHA 
deciding official must cause a certifi-
cate, as to the date and manner of such 
mailing, to be made on the record copy 
of the notice. 
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(c) All parties in interest, known and 
unknown, including creditors, will be 
bound by the decision based on such 
hearing if they lived within the vicin-
ity of any place of posting during the 
posting period, whether they had ac-
tual notice of the hearing or not. As to 
those not within the vicinity of the 
place of posting, a rebuttable presump-
tion of actual notice will arise upon 
the mailing of such notice at a reason-
able time prior to the hearing, unless 
the said notice is returned by the post-
al service to the office of the OHA de-
ciding official unclaimed by the ad-
dressee. 

(d) Tribes to be charged with notice 
of death and probate. When a record re-
veals that a Tribe has a statutory op-
tion to purchase interests of a dece-
dent, such Tribe must be notified of the 
pendency of a proceeding by the the 
OHA deciding official having probate 
jurisdiction in such proceeding, and the 
certificate of mailing of notice of pro-
bate hearing or of a final decision in 
probate to the Tribe at its record ad-
dress will be conclusive evidence for all 
purposes that the Tribe had notice of 
decedent’s death and notice of the 
pendency of the probate proceedings. 

§ 4.212 Contents of notice. 
(a) In the notice of hearing, the OHA 

deciding official must specify that at 
the stated time and place the OHA de-
ciding official will take testimony to 
determine the heirs of the deceased 
person (naming him or her) and, if a 
will is offered for probate, testimony as 
to the validity of the will describing it 
by date. The notice must name all 
known presumptive heirs of the dece-
dent, and, if a will is offered for pro-
bate, the beneficiaries under such will 
and the attesting witnesses to the will. 
The notice must cite this subpart as 
the authority and jurisdiction for hold-
ing the hearing, and must inform all 
persons having an interest in the es-
tate of the decedent, including persons 
having claims or accounts against the 
estate, to be present at the hearing or 
their rights may be lost by default. 

(b) The notice must state further 
that the hearing may be continued to 
another time and place. A continuance 
may be announced either at the origi-
nal hearing by the OHA deciding offi-

cial or by an appropriate notice posted 
at the announced place of hearing on or 
prior to the announced hearing date 
and hour. 

DEPOSITIONS, DISCOVERY, AND 
PREHEARING CONFERENCE 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.220 Production of documents for 
inspection and copying. 

(a) At any stage of the proceeding 
prior to the conclusion of the hearing, 
a party in interest may make a written 
demand, a copy to be filed with the 
OHA deciding official, upon any other 
party to the proceeding or upon a cus-
todian of records on Indians or their 
trust property, to produce for inspec-
tion and copying or photographing, any 
documents, papers, records, letters, 
photographs, or other tangible things 
not privileged, relevant to the issues 
which are in the other party’s or 
custodian’s possession, custody, or con-
trol. Upon failure of prompt compli-
ance, the OHA deciding official may 
issue an appropriate order upon a peti-
tion filed by the requesting party. At 
any time prior to closing the record, 
the OHA deciding official upon his or 
her own motion, after notice to all par-
ties, may issue an order to any party in 
interest or custodian of records for the 
production of material or information 
not privileged, and relevant to the 
issues. 

(b) Custodians of official records will 
furnish and reproduce documents, or 
permit their reproduction, in accord-
ance with the rules governing the cus-
tody and control thereof. 

§ 4.221 Depositions. 
(a) Stipulation. Depositions may be 

taken upon stipulation of the parties. 
Failing an agreement therefor, deposi-
tions may be ordered under paragraphs 
(b) and (c) of this section. 

(b) Application for taking deposition. 
When a party in interest files a written 
application, the OHA deciding official 
may at any time thereafter order the 
taking of the sworn testimony of any 
person by deposition upon oral exam-
ination for the purpose of discovery or 
for use as evidence at a hearing. The 
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application must be in writing and 
must set forth: 

(1) The name and address of the pro-
posed deponent; 

(2) The name and address of that per-
son, qualified under paragraph (d) of 
this section to take depositions, before 
whom the proposed examination is to 
be made; 

(3) The proposed time and place of 
the examination, which must be at 
least 20 days after the date of the filing 
of the application; and 

(4) The reasons why such deposition 
should be taken. 

(c) Order for taking deposition. If after 
examination of the application the 
OHA deciding official determines that 
the deposition should be taken, he or 
she will order its taking. The order 
must be served upon all parties in in-
terest and must state: 

(1) The name of the deponent; 
(2) The time and place of the exam-

ination which must not be less than 15 
days after the date of the order except 
as stipulated otherwise; and 

(3) The name and address of the offi-
cer before whom the examination is to 
be made. The officer and the time and 
place need not be the same as those re-
quested in the application. 

(d) Qualifications of officer. The depo-
nent must appear before the OHA de-
ciding official or before an officer au-
thorized to administer oaths by the law 
of the United States or by the law of 
the place of the examination. 

(e) Procedure on examination. The de-
ponent must be examined under oath 
or affirmation and must be subject to 
cross-examination. The testimony of 
the deponent must be recorded by the 
officer or someone in the officer’s pres-
ence. An applicant who requests the 
taking of a person’s deposition must 
make his or her own arrangements for 
payment of any costs incurred. 

(f) Submission to witness; changes; sign-
ing. When the testimony is fully tran-
scribed, the deposition must be sub-
mitted to the deponent for examina-
tion and must be read to or by him or 
her, unless such examination and read-
ing are waived by the deponent or by 
all other parties in interest. Any 
changes in form or substance which the 
deponent desires to make must be en-
tered upon the deposition by the officer 

with a statement of the reasons given 
by the deponent for making them. The 
deposition must then be signed by the 
deponent, unless the parties in interest 
by stipulation waive the signing, or the 
witness is ill or cannot be found or re-
fuses to sign. If the deposition is not 
signed by the deponent, the officer 
must sign it and state on the record 
the fact of the waiver, or of the illness 
or absence of the deponent or the fact 
of the refusal to sign together with the 
reason, if any, given therefor; the depo-
sition may then be used as fully as 
though signed, unless the OHA deciding 
official holds that the reason given for 
refusal to sign requires rejection of the 
deposition in whole or in part. 

(g) Certificates by officer. The officer 
must certify on the deposition that the 
deponent was duly sworn by the officer 
and that the deposition is a true record 
of the deponent’s testimony. The offi-
cer must then securely seal the deposi-
tion, together with two copies thereof, 
in an envelope and must personally de-
liver or mail the same by certified or 
registered mail to the OHA deciding of-
ficial. 

(h) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a 
hearing if the OHA deciding official 
finds that the witness is absent and 
that his or her presence cannot be 
readily obtained, that the evidence is 
otherwise admissible, and that cir-
cumstances exist that make it desir-
able in the interest of fairness to allow 
the deposition to be used. If a deposi-
tion has been taken, and the party in 
interest on whose application it was 
taken refuses to offer the deposition, or 
any part thereof, in evidence, any 
other party in interest or the OHA de-
ciding official may introduce the depo-
sition or any portion thereof on which 
he or she wishes to rely. 

§ 4.222 Written interrogatories; admis-
sion of facts and documents. 

At any time prior to a hearing and in 
sufficient time to permit answers to be 
filed before the hearing, a party in in-
terest may serve upon any other party 
in interest written interrogatories and 
requests for admission of facts and doc-
uments. A copy of such interrogatories 
and requests must be filed with the 
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OHA deciding official. Such interrog-
atories and requests for admission 
must be drawn with the purpose of de-
fining the issues in dispute between the 
parties and facilitating the presen-
tation of evidence at the hearing. An-
swers must be served upon the party 
propounding the written interrog-
atories or requesting the admission of 
facts and documents within 30 days 
from the date of service of such inter-
rogatories or requests, or within such 
other period of time as may be agreed 
upon by the parties or prescribed by 
the OHA deciding official. A copy of 
the answer must be filed with the OHA 
deciding official. Within 10 days after 
written interrogatories are served upon 
a party, that party may serve cross-in-
terrogatories for answer by the witness 
to be interrogated. 

§ 4.223 Objections to and limitations 
on production of documents, depo-
sitions, and interrogatories. 

The OHA deciding official, upon mo-
tion timely made by any party in in-
terest, proper notice, and good cause 
shown, may direct that proceedings 
under §§ 4.220, 4.221, and 4.222 may be 
conducted only under, and in accord-
ance with, such limitation as he or she 
deems necessary and appropriate as to 
documents, time, place, and scope. The 
OHA deciding official may act on his or 
her own motion only if undue delay, 
dilatory tactics, and unreasonable de-
mands are made so as to delay the or-
derly progress of the proceeding or 
cause unacceptable hardship upon a 
party or witness. 

§ 4.224 Failure to comply with orders. 

In the event of the failure of a party 
to comply with a request for the pro-
duction of a document under § 4.220; or 
on the failure of a party to appear for 
examination under § 4.221 or on the fail-
ure of a party to respond to interrog-
atories or requests for admissions 
under § 4.222; or on the failure of a 
party to comply with an order of the 
OHA deciding official issued under 
§ 4.223 without, in any of such events, 
showing an excuse or explanation satis-
factory to the OHA deciding official for 
such failure, the OHA deciding official 
may: 

(a) Decide the fact or issue relating 
to the material requested to be pro-
duced, or the subject matter of the 
probable testimony, in accordance with 
the claims of the other party in inter-
est or in accordance with other evi-
dence available to the OHA deciding of-
ficial; or 

(b) Make such other ruling as the 
OHA deciding official determines just 
and proper. 

§ 4.225 Prehearing conference. 

The OHA deciding official may, upon 
his or her own motion or upon the re-
quest of any party in interest, call 
upon the parties to appear for a con-
ference to: 

(a) Simplify or clarify the issues; 
(b) Obtain stipulations, admissions, 

agreements on documents, under-
standings on matters already of record, 
or similar agreements which will avoid 
unnecessary proof; 

(c) Limit the number of expert or 
other witnesses in avoidance of exces-
sively cumulative evidence; 

(d) Effect possible agreement dis-
posing of all or any of the issues in dis-
pute; and 

(e) Resolve such other matters as 
may simplify and shorten the hearing. 

HEARINGS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.230 Authority and duties of the 
OHA deciding official. 

The authority of the OHA deciding 
official in all hearings in estate pro-
ceedings includes, but is not limited to 
authority: 

(a) To administer oaths and affirma-
tions; 

(b) To issue subpoenas under the pro-
visions of 25 U.S.C. 374 upon his or her 
own initiative or within his or her dis-
cretion upon the request of any party 
in interest, to any person whose testi-
mony he or she believes to be material 
to a hearing. Upon the failure or re-
fusal of any person upon whom a sub-
poena has been served to appear at a 
hearing or to testify, the OHA deciding 
official may file a petition in the ap-
propriate U.S. District Court for the 
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issuance of an order requiring the ap-
pearance and testimony of the witness: 

(c) To permit any party in interest to 
cross-examine any witness; 

(d) To appoint a guardian ad litem to 
represent any minor or incompetent 
party in interest at hearings; 

(e) To rule upon offers of proof and 
receive evidence; 

(f) To take and cause depositions to 
be taken and to determine their scope; 
and 

(g) To otherwise regulate the course 
of the hearing and the conduct of wit-
nesses, parties in interest, and attor-
neys at law appearing therein. 

§ 4.231 Hearings. 

(a) All testimony in Indian probate 
hearings must be under oath and must 
be taken in public except in those cir-
cumstances which in the opinion of the 
OHA deciding official justify all but 
parties in interest to be excluded from 
the hearing. 

(b) The proceedings of hearings must 
be recorded verbatim. 

(c) The record must include a show-
ing of the names of all parties in inter-
est and of attorneys who attended such 
hearing. 

§ 4.232 Evidence; form and admissi-
bility. 

(a) Parties in interest may offer at a 
hearing such relevant evidence as they 
deem appropriate under the generally 
accepted rules of evidence of the State 
in which the evidence is taken, subject 
to the OHA deciding official’s super-
vision as to the extent and manner of 
presentation of such evidence. 

(b) The OHA deciding official may 
admit letters or copies thereof, affida-
vits, or other evidence not ordinarily 
admissible under the generally accept-
ed rules of evidence, the weight to be 
attached to evidence presented in any 
particular form being within the dis-
cretion of the OHA deciding official, 
taking into consideration all the cir-
cumstances of the particular case. 

(c) Stipulations of fact and stipula-
tions of testimony that would be given 
by witnesses were such witnesses 
present, agreed upon by the parties in 
interest, may be used as evidence at 
the hearing. 

(d) The OHA deciding official may in 
any case require evidence in addition 
to that offered by the parties in inter-
est. 

§ 4.233 Proof of wills, codicils, and rev-
ocations. 

(a) Self-proved wills. A will executed 
as provided in § 4.260 may, at the time 
of its execution, be made self-proved, 
and testimony of the witnesses in the 
probate thereof may be made unneces-
sary by the affidavits of the testator 
and attesting witnesses, made before 
an officer authorized to administer 
oaths, such affidavits to be attached to 
such will and to be in form and con-
tents substantially as follows: 

State of llllll County of llll ss. I, 
llll, being first duly sworn, on oath, de-
pose and say: That I am an ll (enrolled or 
unenrolled) member of the llllll Tribe 
of Indians in the State of llllll; that 
on the ll day of lll, 19ll, I requested 
llllll to prepare a will for me; that the 
attached will was prepared and I requested 
llllll and llllll to act as wit-
nesses thereto; that I declared to said wit-
nesses that said instrument was my last will 
and testament; that I signed said will in the 
presence of both witnesses and they signed 
the same as witnesses in my presence and in 
the presence of each other; that said will was 
read and explained to me (or read by me), 
after being prepared and before I signed it 
and it clearly and accurately expresses my 
wishes; and that I willingly made and exe-
cuted said will as my free and voluntary act 
and deed for the purposes therein expressed. 

TESTATOR/TESTATRIX 

We, lllllll andlllllll, each 
being first duly sworn, on oath, depose and 
state: That on the llday of lll, 19ll, 
llll a member of the llll Tribe of In-
dians of the State of llll, published and 
declared the attached instrument to be his/ 
her last will and testament, signed the same 
in the presence of both of us and requested 
both of us to sign the same as witnesses; that 
we, in compliance with his/her request, 
signed the same as witnesses in his/her pres-
ence and in the presence of each other; that 
said testator/testatrix was not acting under 
duress, menace, fraud, or undue influence of 
any person, so far as we could ascertain, and 
in our opinion was mentally capable of dis-
posing of all his/her estate by will. 
llllllllllllllllllllllll

Witness 

llllllllllllllllllllllll

Witness 
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Subscribed and sworn to before me thislll

day oflll, 19ll, by llllltestator/tes-
tatrix, and by llllland lllll; at-
testing witnesses. 

llllllllllllllllllllllll

llllllllllllllllllllllll

(Title) 
If uncontested, a self-proved will may be ap-
proved and distribution ordered thereunder 
with or without the testimony of any attest-
ing witness. 

(b) Self-proved codicils and revocations. 
A codicil to, or a revocation of, a will 
may be made self-proved in the same 
manner as provided in paragraph (a) of 
this section with respect to a will. 

(c) Will contest. If the approval of a 
will, codicil thereto, or revocation 
thereof is contested, the attesting wit-
nesses who are in the reasonable vicin-
ity of the place of hearing and who are 
of sound mind must be produced and 
examined. If none of the attesting wit-
nesses resides in the reasonable vicin-
ity of the place of hearing at the time 
appointed for proving the will, the OHA 
deciding official may admit the testi-
mony of other witnesses to prove the 
testamentary capacity of the testator 
and the execution of the will and, as 
evidence of the execution, the OHA de-
ciding official may admit proof of the 
handwriting of the testator and of the 
attesting witnesses, or of any of them. 
The provisions of § 4.232 are applicable 
with respect to remaining issues. 

§ 4.234 Witnesses, interpreters, and 
fees. 

Parties in interest who desire a wit-
ness to testify or an interpreter to 
serve at a hearing must make their 
own financial and other arrangements 
therefor, and subpoenas will be issued 
where necessary and proper. The OHA 
deciding official may call witness and 
interpreters and order payment out of 
the estate assets of per diem, mileage, 
and subsistence at a rate not to exceed 
that allowed to witnesses called in the 
U.S. District Courts. In hardship situa-
tions, the OHA deciding official may 
order payment of per diem and mileage 
for indispensable witnesses and inter-
preters called for the parties. In the 
order for payment he or she must 
specify whether such costs are to be al-
located and charged against the inter-
est of the party calling the witness or 
against the estate generally. Costs of 

administration so allowed will have a 
priority for payment greater than that 
for any creditor claims allowed. Upon 
receipt of such order, the Super-
intendent must immediately initiate 
payment of such sums from the estate 
account, or if such funds are insuffi-
cient, then out of funds as they are re-
ceived in such account prior to closure 
of the estate, with the proviso that 
such costs must be paid in full with a 
later allocation against the interest of 
a party, if the OHA deciding official 
has so ordered. 

§ 4.235 Supplemental hearings. 
After the matter has been submitted 

but prior to the time the OHA deciding 
official has rendered his or her deci-
sion, the OHA deciding official may 
upon his or her own motion or upon 
motion of any party in interest sched-
ule a supplemental hearing if he or she 
deems it necessary. The notice must 
set forth the purpose of the supple-
mental hearing and must be served 
upon all parties in interest in the man-
ner provided in § 4.211. Where the need 
for such supplemental hearing becomes 
apparent during any hearing, the OHA 
deciding official may announce the 
time and place for such supplemental 
hearing to all those present and no fur-
ther notice need be given. In that event 
the records must clearly show who was 
present at the time of the announce-
ment. 

§ 4.236 Record. 
(a) After the completion of the hear-

ing, the OHA deciding official will 
make up the official record containing: 

(1) A copy of the posted public notice 
of hearing showing the posting certifi-
cations; 

(2) A copy of each notice served on 
interested parties with proof of mail-
ing; 

(3) The record of the evidence re-
ceived at the hearing, including any 
transcript made of the testimony; 

(4) Claims filed against the estate; 
(5) Will and codicils, if any; 
(6) Inventories and valuations of the 

estate; 
(7) Pleadings and briefs filed; 
(8) Special or interim orders; 
(9) Data for heirship finding and fam-

ily history; 
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(10) The decision and the notices 
thereof; and 

(11) Any other material or documents 
deemed material by the OHA deciding 
official. 

(b) The OHA deciding official must 
lodge the original record with the des-
ignated Land Titles and Records Office 
in accordance with 25 CFR part 150. A 
duplicate copy must be lodged with the 
Superintendent originating the pro-
bate. A partial record may also be fur-
nished to the Superintendents of other 
affected agencies. In those cases in 
which a hearing transcript has not 
been prepared, the verbatim recording 
of the hearing must be retained in the 
office of the OHA deciding official 
issuing the decision until the time al-
lowed for rehearing or appeal has ex-
pired. In cases in which a transcript is 
not prepared, the original record re-
turned to the Land Titles and Records 
Office must contain a statement indi-
cating no transcript was prepared. 

DECISIONS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.240 Decision of the OHA deciding 
official and notice thereof. 

(a) The OHA deciding official must 
decide the issues of fact and law in-
volved in the proceedings and must in-
corporate the following in his or her 
decision: 

(1) In all cases, the names, birth 
dates, relationships to the decedent, 
and shares of heirs with citations to 
the law of descent and distribution in 
accordance with which the decision is 
made; or the fact that the decedent 
died leaving no legal heirs. 

(2) In testate cases, (i) approval or 
disapproval of the will with construc-
tion of its provisions, (ii) the names 
and relationship to the testator of all 
beneficiaries and a description of the 
property which each is to receive; 

(3) Allowance or disallowance of 
claims against the estate; 

(4) Whether heirs or devisees are non- 
Indian, exclusively alien Indians, or In-
dians whose property is not subject to 
Federal supervision. 

(5) A determination of any rights of 
dower, curtesy or homestead which 

may constitute a burden upon the in-
terest of the heirs. 

(b) When the OHA deciding official 
issues a decision, he or she must issue 
a notice thereof to all parties who have 
or claim any interest in the estate and 
must mail a copy of said notice, to-
gether with a copy of the decision to 
the Superintendent and to each party 
in interest simultaneously. The deci-
sion will not become final and no dis-
tribution may be made thereunder 
until the expiration of the 60 days al-
lowed for the filing of a petition for re-
hearing by aggrieved parties as pro-
vided in § 4.241. 

§ 4.241 Rehearing. 
(a) Any person aggrieved by the deci-

sion of the OHA deciding official may, 
within 60 days after the date on which 
notice of the decision is mailed to the 
interested parties, file with the OHA 
deciding official a written petition for 
rehearing. Such petition must be under 
oath and must state specifically and 
concisely the grounds upon which it is 
based. If the petition is based on newly- 
discovered evidence, it must be accom-
panied by affidavits or declarations of 
witnesses stating fully what the new 
testimony is to be. It must also state 
justifiable reasons for the failure to 
discover and present that evidence, 
tendered as new, at the hearings held 
prior to the issuance of the decision. 
The OHA deciding official, upon receiv-
ing a petition for rehearing, must 
promptly forward a copy to the Super-
intendent. The Superintendent must 
not initiate payment of claims or dis-
tribute the estate while such petition 
is pending, unless otherwise directed 
by the OHA deciding official. 

(b) If proper grounds are not shown, 
or if the petition is not filed within the 
time prescribed in paragraph (a) of this 
section, the OHA deciding official will 
issue an order denying the petition and 
must set forth therein his or her rea-
sons therefor. The OHA deciding offi-
cial must furnish copies of such order 
to the petitioner, the Superintendent, 
and the parties in interest. 

(c) If the petition appears to show 
merit, the OHA deciding official must 
cause copies of the petition and sup-
porting papers to be served on those 
persons whose interest in the estate 
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might be adversely affected by the 
granting of the petition. The OHA de-
ciding official must allow all persons 
served a reasonable, specified time in 
which to submit answers or legal briefs 
in opposition to the petition. The OHA 
deciding official will then reconsider, 
with or without hearing as he or she 
may determine, the issues raised in the 
petition; he or she may adhere to the 
former decision, modify or vacate it, or 
make such further order as is war-
ranted. 

(d) Upon entry of a final order the 
OHA deciding official must lodge the 
complete record relating to the peti-
tion with the title plant designated 
under § 4.236(b), and furnish a duplicate 
record thereof to the Superintendent. 

(e) Successive petitions for rehearing 
are not permitted, and except for the 
issuance of necessary orders nunc pro 
tunc to correct clerical errors in the 
decision, the jurisdiction of the OHA 
deciding official terminates upon the 
issuance of a decision finally disposing 
of a petition for rehearing. Nothing 
herein will be construed as a bar to the 
remand of a case by the Board for fur-
ther hearing or rehearing after appeal. 

(f) At the time the final decision is 
entered following the filing of a peti-
tion for rehearing, the OHA deciding 
official must direct a notice of such ac-
tion with a copy of the decision to the 
Superintendent and to the parties in 
interest and must mail the same by 
regular mail to the said parties at their 
addresses of record. 

(g) No distribution may be made 
under such order for a period of 60 days 
following the mailing of a notice of de-
cision pending the filing of a notice of 
appeal by an aggrieved party as herein 
provided. 

§ 4.242 Reopening. 
(a) Within a period of 3 years from 

the date of a final decision issued by an 
OHA deciding official or by the Board 
but not thereafter except as provided 
in §§ 4.203 and 4.206, any person claim-
ing an interest in the estate who had 
no actual notice of the original pro-
ceedings and who was not on the res-
ervation or otherwise in the vicinity at 
any time while the public notices of 
the hearing were posted may file a pe-
tition in writing for reopening of the 

case. Any such petition must be ad-
dressed to the OHA deciding official 
and filed at his or her office. A copy of 
such petition must be furnished also by 
the petitioner to the Superintendent. 
All grounds for the reopening must be 
set forth fully. If based on alleged er-
rors of fact, all such allegations must 
be under oath and supported by affida-
vits. 

(b) If the OHA deciding official finds 
that proper grounds are not shown, he 
or she will issue an order denying the 
petition and setting forth the reasons 
for such denial. Copies of the OHA de-
ciding official’s decision must be 
mailed to the petitioner, the Super-
intendent, and to those persons who 
share in the estate. 

(c) If the petition appears to show 
merit, the OHA deciding official must 
cause copies of the petition and all pa-
pers filed by the petitioner to be served 
on those persons whose interest in the 
estate might be adversely affected by 
the granting of the petition. Such per-
sons may resist such petition by filing 
answers, cross-petitions, or briefs. 
Such filings must be made within such 
reasonable time periods as the OHA de-
ciding official specifies. The OHA de-
ciding official will then reconsider, 
with or without hearing as he or she 
may determine, prior actions taken in 
the case and may either adhere to, 
modify, or vacate the original decision. 
Copies of the OHA deciding official’s 
decision must be mailed to the peti-
tioner, to all persons who received cop-
ies of the petition, and to the Super-
intendent. 

(d) To prevent manifest error an OHA 
deciding official may reopen a case 
within a period of 3 years from the date 
of the final decision, after due notice 
on his or her own motion, or on peti-
tion of a BIA officer. Copies of the OHA 
deciding official’s decision must be 
mailed to all parties in interest and to 
the Superintendent. 

(e) The OHA deciding official may 
suspend distribution of the estate or 
the income therefrom during the pend-
ency of reopening proceedings by order 
directed to the Superintendent. 

(f) The OHA deciding official must 
lodge the record made in disposing of a 
reopening petition with the title plant 
designated under § 4.236(b) and must 
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furnish a duplicate record thereof to 
the Superintendent. 

(g) No distribution may be made 
under a decision issued pursuant to 
paragraph (b), (c), or (d) of this section 
for a period of 60 days following the 
mailing of the copy of the decision as 
therein provided, pending the filing of 
a notice of appeal by an aggrieved 
party. 

(h) If a petition for reopening is filed 
more than 3 years after the entry of a 
final decision in a probate, it will be al-
lowed only upon a showing that a 
manifest injustice will occur; that a 
reasonable possibility exists for correc-
tion of the error; that the petitioner 
had no actual notice of the original 
proceedings; and that petitioner was 
not on the reservation or otherwise in 
the vicinity at any time while the pub-
lic notices were posted. A denial of 
such petition may be made by the OHA 
deciding official on the basis of the pe-
tition and available BIA records. No 
such petition will be granted, however, 
unless the OHA deciding official has 
caused copies of the petition and all 
other papers filed by the petitioner to 
be served on those persons whose inter-
est in the estate might be adversely af-
fected by the granting of the petition, 
and after allowing such persons an op-
portunity to resist such petition by fil-
ing answers, cross petitions or briefs as 
provided in paragraph (c) of this sec-
tion. 

APPEALS FROM DECISIONS OF BIA 
DECIDING OFFICIALS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.243 Appeals from BIA. 

Any appeal filed pursuant to 25 CFR 
part 15, subpart E, will be referred to 
an OHA deciding official pursuant to 
§ 4.210. The OHA deciding official will 
review the merits of the case de novo 
and conduct a hearing as necessary or 
appropriate pursuant to the regula-
tions in this subpart. The BIA deciding 
official must forward to the OHA decid-
ing official all documents and other 
evidence upon which the BIA deciding 
official’s decision was based. 

CLAIMS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.250 Filing and proof of creditor 
claims; limitations. 

(a) All claims against the estate of a 
deceased Indian must be filed with the 
agency 

(i) Within 60 days from the date BIA 
receives a certified copy of the death 
certificate or other verification of the 
decedent’s death under 25 CFR 15.101 or 

(ii) Within 20 days from the date the 
creditor is chargeable with notice of 
the decedent’s death, whichever of 
these dates is later. 

(b) No claim will be paid from trust 
or restricted assets when the OHA de-
ciding official is aware that the dece-
dent’s non-trust estate may be avail-
able to pay the claim. 

(c) All claims must be filed in trip-
licate, itemized in detail as to dates 
and amounts of charges for purchases 
or services and dates and amounts of 
payments on account. Such claims 
must show the names and addresses of 
all parties in addition to the decedent 
from whom payment might be sought. 
Each claim must be supplemented by 
an affidavit, in triplicate, of the claim-
ant or someone in his or her behalf 
that the amount claimed is justly due 
from the decedent, that no payments 
have been made on the account which 
are not credited thereon as shown by 
the itemized statement, and that there 
are no offsets to the knowledge of the 
claimant. 

(d) Claims for care may not be al-
lowed except upon clear and convincing 
evidence that the care was given on a 
promise of compensation and that com-
pensation was expected. 

(e) A claim based on a written or oral 
contract, express or implied, where the 
claim for relief has existed for such a 
period as to be barred by the State 
laws at date of decedent’s death, can-
not be allowed. 

(f) Claims sounding in tort not re-
duced to judgment in a court of com-
petent jurisdiction, and other unliqui-
dated claims not properly within the 
jurisdiction of a probate forum, may be 
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barred from consideration by an in-
terim order from the OHA deciding of-
ficial. 

(g) Claims of a State or any of its po-
litical subdivisions on account of social 
security or old-age assistance pay-
ments will not be allowed. 

§ 4.251 Priority of claims. 
(a) Upon motion of the Super-

intendent or a party in interest, the 
OHA deciding official may authorize 
payment of the costs of administering 
the estate as they arise and prior to 
the allowance of any claims against 
the estate. 

(b) After the costs of administration, 
the OHA deciding official may author-
ize payment of priority claims as fol-
lows: 

(1) Claims for funeral expenses (in-
cluding the cemetery marker); 

(2) Claims for medical expenses for 
the last illness; 

(3) Claims for nursing home or other 
care facility expenses; 

(4) Claims of an Indian tribe; and 
(5) Claims reduced to judgment by a 

court of competent jurisdiction. 
(c) After the priority claims, the 

OHA deciding official may authorize 
payment of all remaining claims, re-
ferred to as general claims. 

(d) The OHA deciding official has the 
discretion to decide that part or all of 
an otherwise valid claim is unreason-
able, reduce the claim to a reasonable 
amount, or disallow the claim in its en-
tirety. 

(1) If a claim is reduced, the OHA de-
ciding official will order payment only 
of the reduced amount. 

(2) An OHA deciding official may re-
duce or disallow both priority claims 
and general claims. 

(e) If, as of the date of the hearing, 
there is not enough money in the IIM 
account to pay all claims, the OHA de-
ciding official will order payment of al-
lowed priority claims first, either in 
the order identified in paragraph (b) of 
this section or on a pro rata (reduced) 
basis. 

(f) If, as of the date of the hearing, 
less than $1,000 remains in the IIM ac-
count after payment of priority claims 
is ordered, the general claims may be 
ordered paid on a pro rata basis or dis-
allowed in their entirety. 

(g) The unpaid balance of any claims 
will not be enforceable against the es-
tate after the estate is closed. 

(h) Interest or penalties charged 
against either priority or general 
claims after the date of death will not 
be paid. 

§ 4.252 Property subject to claims. 

Claims are payable from income from 
the lands remaining in trust. Further, 
except as prohibited by law, all trust 
moneys of the deceased on hand or ac-
crued at time of death, including 
bonds, unpaid judgments, and accounts 
receivable, may be used for the pay-
ment of claims, whether the right, 
title, or interest that is taken by an 
heir, devisee, or legatee remains in or 
passes out of trust. 

WILLS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.260 Making of a will; review as to 
form; revocation. 

(a) An Indian 18 years of age or over 
and of testamentary capacity, who has 
any right, title, or interest in trust 
property, may dispose of such property 
by a will executed in writing and at-
tested by two disinterested adult wit-
nesses. 

(b) When an Indian executes a will 
and submits the same to the Super-
intendent, the Superintendent must 
forward it to the Office of the Solicitor 
for examination as to adequacy of 
form, and for submission by the Office 
of the Solicitor to the Superintendent 
of any appropriate comments. The will, 
codicil, or any replacement or copy 
thereof, may be retained by the Super-
intendent at the request of the testator 
or testatrix for safekeeping. A will 
must be held in absolute confidence, 
and no person other than the testator 
may admit its existence or divulge its 
contents prior to the death of the tes-
tator. 

(c) The testator may, at any time 
during his or her lifetime, revoke his or 
her will by a subsequent will or other 
writing executed with the same for-
malities as are required in the case of 
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the execution of a will, or by phys-
ically destroying the will with the in-
tention of revoking it. No will that is 
subject to the regulations of this sub-
part will be deemed to be revoked by 
operation of the law of any State. 

§ 4.261 Anti-lapse provisions. 
When an Indian testator devises or 

bequeaths trust property to any of his 
or her grandparents or to the lineal de-
scendant of a grandparent, and the dev-
isee or legatee dies before the testator 
leaving lineal descendants, such de-
scendants will take the right, title, or 
interest so given by the will per stir-
pes. Relationship by adoption is equiv-
alent to relationship by blood. 

§ 4.262 Felonious taking of testator’s 
life. 

No person who has been finally con-
victed of feloniously causing the death 
or taking the life of, or procuring an-
other person to take the life of, the tes-
tator, may take directly or indirectly 
any devise or legacy under deceased’s 
will. All right, title, and interest exist-
ing in such a situation will vest and be 
determined as if the person convicted 
never existed, notwithstanding § 4.261. 

CUSTODY AND DISTRIBUTION OF ESTATES 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.270 Custody and control of trust es-
tates. 

The Superintendent may assume cus-
tody or control of all tangible trust 
personal property of a deceased Indian, 
and the Superintendent may take such 
action, including sale thereof, as in his 
or her judgment is necessary for the 
benefit of the estate, the heirs, 
legatees, and devisees, pending entry of 
the decision provided for in 25 CFR 
15.311 or in §§ 4.240, 4.241, or 4.312. All 
expenses, including expenses of round-
up, branding, care, and feeding of live-
stock, are chargeable against the es-
tate and may be paid from those funds 
of the deceased that are under the De-
partment’s control, or from the pro-
ceeds of a sale of the property or a part 
thereof. If an OHA deciding official or 
BIA deciding official has been assigned 
to adjudicate the estate, his or her ap-

proval is required prior to such pay-
ment. 

§ 4.271 Omitted property. 
(a) When, subsequent to the issuance 

of a decision under § 4.240 or § 4.312, it is 
found that trust property or interest 
therein belonging to a decedent has not 
been included in the inventory, the in-
ventory can be modified to include 
such omitted property for distribution 
pursuant to the original decision. Such 
modification may be made either ad-
ministratively by the Commissioner or 
by a modification order prepared by 
him or her for the approval and signa-
ture of the OHA deciding official. Cop-
ies of such modifications must be fur-
nished to the Superintendent and to all 
those persons who share in the estate. 

(b) When the property to be included 
takes a different line of descent from 
that shown in the original decision, the 
Commissioner must notify the OHA de-
ciding official who will proceed to hold 
a hearing if necessary and will issue a 
decision under § 4.240. The record of any 
such proceeding must be lodged with 
the title plant designated under 
§ 4.236(b). 

§ 4.272 Improperly included property. 
(a) When, subsequent to a decision 

under § 4.240 or § 4.312, it is found that 
property has been improperly included 
in the inventory of an estate, the in-
ventory must be modified to eliminate 
such property. A petition for modifica-
tion may be filed by the Super-
intendent of the Agency where the 
property is located, or by any party in 
interest. 

(b) The OHA deciding official will re-
view the record of the title upon which 
the modification is to be based, and 
enter an appropriate decision. If the de-
cision is entered without a hearing, the 
OHA deciding official must give notice 
of his or her action to all parties whose 
rights are adversely affected allowing 
them 60 days in which to show cause 
why the decision should not then be-
come final. 

(c) Where appropriate the OHA decid-
ing official may conduct a hearing at 
any stage of the modification pro-
ceeding. Any such hearing must be 
scheduled and conducted in accordance 
with the rules of this subpart. The OHA 
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deciding official will enter a final deci-
sion based on his or her findings, modi-
fying or refusing to modify the prop-
erty inventory, and his or her decision 
will become final at the end of 60 days 
from the date it is mailed unless a no-
tice of appeal is filed by an aggrieved 
party within such period. Notice of 
entry of the decision must be given in 
accordance with § 4.240(b). 

(d) A party aggrieved by the OHA de-
ciding official’s decision may appeal to 
the Board pursuant to the procedures 
in §§ 4.310 through 4.323. 

(e) The record of all proceedings must 
be lodged with the title plant des-
ignated under § 4.236(b). 

§ 4.273 Distribution of estates. 
(a) Seventy-five days after a final 

order has been issued, unless the Su-
perintendent has received a copy of a 
petition for rehearing filed pursuant to 
the requirements of § 4.241(a) or a copy 
of a notice of appeal filed pursuant to 
the requirements of § 4.320(b), he or she 
must initiate payment of allowed 
claims, distribution of the estate, and 
all other actions required by the OHA 
deciding official’s final order. 

(b) The Superintendent must not ini-
tiate the payment of claims or dis-
tribution of the estate during the pend-
ency of proceedings under § 4.241 or 
§ 4.242, unless the OHA deciding official 
orders otherwise in writing. The Board 
may, at any time, authorize the OHA 
deciding official to issue interim orders 
for payment of claims or for partial 
distribution during the pendency of 
proceedings on appeal. 

MISCELLANEOUS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.281 Claims for attorney fees. 
(a) Attorneys representing Indians in 

proceedings under these regulations 
may be allowed fees therefor by the 
OHA deciding official. At the discre-
tion of the OHA deciding official, such 
fees may be chargeable against the in-
terests of the party thus represented, 
or where appropriate, they may be 
taxed as a cost of administration. Peti-
tions for allowance of fees must be 
filed prior to the close of the last hear-

ing and must be supported by such 
proof as is required by the OHA decid-
ing official. In determining attorney 
fees, consideration must be given to 
the fact that the property of the dece-
dent is restricted or held in trust and 
that it is the duty of the Department 
to protect the rights of all parties in 
interest. 

(b) Nothing herein prevents an attor-
ney from petitioning for additional fees 
to be considered at the disposition of a 
petition for rehearing and again after 
an appeal on the merits. An order al-
lowing an attorney’s fees is subject to 
a petition for rehearing and to an ap-
peal. 

§ 4.282 Guardians for incompetents. 
Minors and other legal incompetents 

who are parties in interest must be rep-
resented at all hearings by legally ap-
pointed guardians, or by guardians ad 
litem appointed by the OHA deciding 
official. 

TRIBAL PURCHASE OF INTERESTS UNDER 
SPECIAL STATUTES 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.300 Authority and scope. 
(a) The rules and procedures set forth 

in §§ 4.300 through 4.308 apply only to 
proceedings in Indian probate which re-
late to the tribal purchase of a dece-
dent’s interests in trust and restricted 
land as provided by: 

(1) The Act of December 31, 1970 (Pub. 
L. 91–627; 84 Stat. 1874; 25 U.S.C. 607 
(1976)), amending section 7 of the Act of 
August 9, 1946 (60 Stat. 968), with re-
spect to trust or restricted land within 
the Yakima Reservation or within the 
area ceded by the Treaty of June 9, 1855 
(12 Stat. 1951); 

(2) The Act of August 10, 1972 (Pub. L. 
92–377; 86 Stat. 530), with respect to 
trust or restricted land within the 
Warm Springs Reservation or within 
the area ceded by the Treaty of June 
25, 1855 (12 Stat. 37); and 

(3) The Act of September 29, 1972 
(Pub. L. 92–443; 86 Stat. 744), with re-
spect to trust or restricted land within 
the Nez Perce Indian Reservation or 
within the area ceded by the Treaty of 
June 11, 1855 (12 Stat. 957). 

VerDate Aug<04>2004 05:15 Oct 15, 2004 Jkt 203177 PO 00000 Frm 00097 Fmt 8010 Sfmt 8010 Y:\SGML\203177T.XXX 203177T



98 

43 CFR Subtitle A (10–1–04 Edition) § 4.301 

(b)(1) In the exercise of probate au-
thority, an OHA deciding official will 
determine: 

(i) The entitlement of a tribe to pur-
chase a decedent’s interests in trust or 
restricted land under the statutes; 

(ii) The entitlement of a surviving 
spouse to reserve a life estate in one- 
half of the surviving spouse’s interests 
which have been purchased by a tribe; 
and 

(iii) The fair market value of such in-
terests, including the value of any life 
estate reserved by a surviving spouse. 

(2) In the determination under para-
graph (b)(1) of this section of the enti-
tlement of a tribe to purchase the in-
terests of an heir or devisee, the issues 
of 

(i) Enrollment or refusal of the tribe 
to enroll a specific individual and 

(ii) Specification of blood quantum, 
where pertinent, will be determined by 
the official tribal roll which is binding 
upon the OHA deciding official. For 
good cause shown, the OHA deciding of-
ficial may stay the probate proceeding 
to permit an aggrieved party to pursue 
an enrollment application, grievance, 
or appeal through the established pro-
cedures applicable to the tribe. 

§ 4.301 Valuation report. 
(a) In all probates, at the earliest 

possible stage of the proceeding before 
issuance of a probate decision, the BIA 
must furnish a valuation of the dece-
dent’s interests when the record re-
veals to the Superintendent: 

(1) That the decedent owned interests 
in land located on one or more of those 
reservations designated in § 4.300 and 

(2) That any one or more of the prob-
able heirs or devisees, who may become 
a distributee of such interests upon 
completion of the probate proceeding, 
is not enrolled in or does not have the 
required blood quantum in the tribe of 
the reservation where the land is lo-
cated to hold such interests against a 
claim thereto made by the tribe. If 
there is a surviving spouse whose inter-
ests may be subject to the tribal op-
tion, the valuation must include the 
value of a life estate based on the life 
of the surviving spouse in one half of 
such interests. The valuation must be 
made on the basis of the fair market 
value of the property, including fixed 

improvements, as of the date of dece-
dent’s death. 

(b) BIA must submit the valuation 
report in the probate package sub-
mitted to the OHA deciding official. In-
terested parties may examine and 
copy, at their expense, the valuation 
report at the office of the Super-
intendent or the OHA deciding official. 

§ 4.302 Conclusion of probate and trib-
al exercise of statutory option. 

(a) Conclusion of probate; findings in 
the probate decision. When a decedent 
is shown to have owned land interests 
in any one or more of the reservations 
mentioned in the statutes enumerated 
in § 4.300, the probate proceeding rel-
ative to the determination of heirs, ap-
proval or disapproval of a will, and the 
claims of creditors will first be con-
cluded as final for the Department in 
accordance with §§ 4.200 through 4.282 
and §§ 4.310 through 4.323. This decision 
will be referred to herein as the ‘‘pro-
bate decision.’’ At the probate hearing 
a finding must be made on the record 
showing those interests in land, if any, 
which are subject to the tribal option. 
The finding must be reduced to writing 
in the probate decision setting forth 
the apparent rights of the tribe as 
against affected heirs or devisees and 
the right of a surviving spouse whose 
interests are subject to the tribal op-
tion to reserve a life estate in one-half 
of such interests. If the finding is that 
there are no interests subject to the 
tribal option, the decision must so 
state. A copy of the probate decision, 
to which must be attached a copy of 
the valuation report, must be distrib-
uted to all parties in interest in ac-
cordance with §§ 4.201 and 4.240. 

(b) Tribal exercise of statutory op-
tion. A tribe may purchase all or a part 
of the available interests specified in 
the probate decision within 60 days 
from the date of the probate decision 
unless a petition for rehearing or a de-
mand for hearing has been filed in ac-
cordance with § 4.304 or 4.305. If a peti-
tion for rehearing or a demand for 
hearing has been filed, a tribe may pur-
chase all or a part of the available in-
terests specified in the probate deci-
sion within 20 days from the date of the 
decision on rehearing or hearing, 
whichever is applicable. A tribe may 
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not, however, claim an interest less 
than the decedent’s total interest in 
any one individual tract. The tribe 
must file a written notice of purchase 
with the Superintendent, together with 
the tribe’s certification that copies 
thereof have been mailed on the same 
date to the OHA deciding official and 
to the affected heirs or devisees. Upon 
failure to timely file a notice of pur-
chase, the right to distribution of all 
unclaimed interests will accrue to the 
heirs or devisees. 

§ 4.303 Notice by surviving spouse to 
reserve a life estate. 

When the heir or devisee whose inter-
ests are subject to the tribal option is 
a surviving spouse, the spouse may re-
serve a life estate in one-half of such 
interests. The spouse must file a writ-
ten notice to reserve with the Super-
intendent within 30 days after the tribe 
has exercised its option to purchase the 
interest in question, together with a 
certification that copies thereof have 
been mailed on the same date to the 
OHA deciding official and the tribe. 
Failure to timely file a notice to re-
serve a life estate will constitute a 
waiver thereof. 

§ 4.304 Rehearing. 
Any party in interest aggrieved by 

the probate decision may, within 60 
days from the date of the probate deci-
sion, file with the OHA deciding offi-
cial a written petition for rehearing in 
accordance with § 4.241. 

§ 4.305 Hearing. 
(a) Demand for hearing. Any party in 

interest aggrieved by the exercise of 
the tribal option to purchase the inter-
ests in question or the valuation of the 
interests as set forth in the valuation 
report may, within 60 days from the 
date of the probate decision or 60 days 
from the date of the decision on rehear-
ing, whichever is applicable, file with 
the OHA deciding official a written de-
mand for hearing, together with a cer-
tification that copies thereof have been 
mailed on the same date to the Super-
intendent and to each party in inter-
est; provided, however, that an ag-
grieved party will have at least 20 days 
from the date the tribe exercises its op-
tion to purchase available interests to 

file such a demand. The demand must 
state specifically and concisely the 
grounds upon which it is based. 

(b) Notice; burden of proof. The OHA 
deciding official will, upon receipt of a 
demand for hearing, set a time and 
place therefor and must mail notice 
thereof to all parties in interest not 
less than 30 days in advance; provided, 
however, that such date must be set 
after the expiration of the 60-day pe-
riod fixed for the filing of the demand 
for hearing as provided in § 4.305(a). At 
the hearing, each party challenging the 
tribe’s claim to purchase the interests 
in question or the valuation of the in-
terests as set forth in the valuation re-
port will have the burden of proving his 
or her position. 

(c) Decision after hearing; appeal. 
Upon conclusion of the hearing, the 
OHA deciding official will issue a deci-
sion which determines all of the issues 
including, but not limited to, a judg-
ment establishing the fair market 
value of the interests purchased by the 
tribe, including any adjustment thereof 
made necessary by the surviving 
spouse’s decision to reserve a life es-
tate in one-half of the interests. The 
decision must specify the right of ap-
peal to the Board of Indian Appeals 
within 60 days from the date of the de-
cision in accordance with §§ 4.310 
through 4.323. The OHA deciding offi-
cial must lodge the complete record re-
lating to the demand for hearing with 
the title plant as provided in § 4.236(b), 
furnish a duplicate record thereof to 
the Superintendent, and mail a notice 
of such action together with a copy of 
the decision to each party in interest. 

§ 4.306 Time for payment. 
A tribe must pay the full fair market 

value of the interests purchased, as set 
forth in the valuation report or as de-
termined after hearing in accordance 
with § 4.305, whichever is applicable, 
within 2 years from the date of dece-
dent’s death or within 1 year from the 
date of notice of purchase, whichever 
comes later. 

§ 4.307 Title. 
Upon payment by the tribe of the in-

terests purchased, the Superintendent 
must issue a certificate to the OHA de-
ciding official that this has been done 
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and file therewith such documents in 
support thereof as the OHA deciding of-
ficial may require. The OHA deciding 
official will then issue an order that 
the United States holds title to such 
interests in trust for the tribe, lodge 
the complete record, including the de-
cision, with the title plant as provided 
in § 4.236(b), furnish a duplicate record 
thereof to the Superintendent, and 
mail a notice of such action together 
with a copy of the decision to each 
party in interest. 

§ 4.308 Disposition of income. 
During the pendency of the probate 

and up to the date of transfer of title 
to the United States in trust for the 
tribe in accordance with § 4.307, all in-
come received or accrued from the land 
interests purchased by the tribe will be 
credited to the estate. 

CROSS REFERENCE: See 25 CFR part 2 for 
procedures for appeals to Area Directors and 
to the Commissioner of the Bureau of Indian 
Affairs. 

GENERAL RULES APPLICABLE TO PRO-
CEEDINGS ON APPEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APPEALS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.310 Documents. 
(a) Filing. The effective date for filing 

a notice of appeal or other document 
with the Board during the course of an 
appeal is the date of mailing or the 
date of personal delivery, except that a 
motion for the Board to assume juris-
diction over an appeal under 25 CFR 
2.20(e) will be effective the date it is re-
ceived by the Board. 

(b) Service. Notices of appeal and 
pleadings must be served on all parties 
in interest in any proceeding before the 
Interior Board of Indian Appeals by the 
party filing the notice or pleading with 
the Board. Service must be accom-
plished upon personal delivery or mail-
ing. Where a party is represented in an 
appeal by an attorney or other rep-
resentative authorized under 43 CFR 
1.3, service of any document on the at-
torney or representative is service on 
the party. Where a party is represented 
by more than one attorney, service on 
any one attorney is sufficient. The cer-

tificate of service on an attorney or 
representative must include the name 
of the party whom the attorney or rep-
resentative represents and indicate 
that service was made on the attorney 
or representative. 

(c) Computation of time for filing and 
service. Except as otherwise provided by 
law, in computing any period of time 
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed or an-
swered was served or the day of any 
other event after which a designated 
period of time begins to run is not to 
be included. The last day of the period 
so computed is to be included, unless it 
is a Saturday, Sunday, Federal legal 
holiday, or other nonbusiness day, in 
which event the period runs until the 
end of the next day which is not a Sat-
urday, Sunday, Federal legal holiday, 
or other nonbusiness day. When the 
time prescribed or allowed is 7 days or 
less, intermediate Saturdays, Sundays, 
Federal legal holidays, and other non-
business days are excluded in the com-
putation. 

(d) Extensions of time. (1) The time for 
filing or serving any document except a 
notice of appeal may be extended by 
the Board. 

(2) A request to the Board for an ex-
tension of time must be filed within 
the time originally allowed for filing. 

(3) For good cause the Board may 
grant an extension of time on its own 
initiative. 

(e) Retention of documents. All docu-
ments received in evidence at a hearing 
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the 
proceeding. The Board, in its discre-
tion, may permit the withdrawal of 
original documents while a case is 
pending or after a decision becomes 
final upon conditions as required by 
the Board. 

§ 4.311 Briefs on appeal. 
(a) The appellant may file an opening 

brief within 30 days after receipt of the 
notice of docketing. Appellant must 
serve copies of the opening brief upon 
all interested parties or counsel and 
file a certificate with the Board show-
ing service upon the named parties. Op-
posing parties or counsel will have 30 

VerDate Aug<04>2004 05:15 Oct 15, 2004 Jkt 203177 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 Y:\SGML\203177T.XXX 203177T



101 

Office of the Secretary, Interior § 4.316 

days from receipt of appellant’s brief 
to file answer briefs, copies of which 
must be served upon the appellant or 
counsel and all other parties in inter-
est. A certificate showing service of the 
answer brief upon all parties or counsel 
must be attached to the answer filed 
with the Board. 

(b) Appellant may reply to an an-
swering brief within 15 days from its 
receipt. A certificate showing service 
of the reply brief upon all parties or 
counsel must be attached to the reply 
filed with the Board. Except by special 
permission of the Board, no other 
briefs will be allowed on appeal. 

(c) The BIA is considered an inter-
ested party in any proceeding before 
the Board. The Board may request that 
the BIA submit a brief in any case be-
fore the Board. 

(d) An original only of each docu-
ment should be filed with the Board. 
Documents should not be bound along 
the side. 

(e) The Board may also specify a date 
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the 
appropriate period of time established 
in this section. 

§ 4.312 Decisions. 

Decisions of the Board will be made 
in writing and will set forth findings of 
fact and conclusions of law. The deci-
sion may adopt, modify, reverse or set 
aside any proposed finding, conclusion, 
or order of a BIA official or an OHA de-
ciding official. Distribution of deci-
sions must be made by the Board to all 
parties concerned. Unless otherwise 
stated in the decision, rulings by the 
Board are final for the Department and 
must be given immediate effect. 

§ 4.313 Amicus Curiae; intervention; 
joinder motions. 

(a) Any interested person or Indian 
tribe desiring to intervene or to join 
other parties or to appear as amicus 
curiae or to obtain an order in an ap-
peal before the Board must apply in 
writing to the Board stating the 
grounds for the action sought. Permis-
sion to intervene, to join parties, to ap-
pear, or for other relief, may be grant-
ed for purposes and subject to limita-

tions established by the Board. This 
section will be liberally construed. 

(b) Motions to intervene, to appear as 
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal 
pending before the Board must be 
served in the same manner as appeal 
briefs. 

§ 4.314 Exhaustion of administrative 
remedies. 

(a) No decision of an OHA deciding 
official or a BIA official, which at the 
time of its rendition is subject to ap-
peal to the Board, will be considered 
final so as to constitute agency action 
subject to judicial review under 5 
U.S.C. 704, unless made effective pend-
ing decision on appeal by order of the 
Board. 

(b) No further appeal will lie within 
the Department from a decision of the 
Board. 

(c) The filing of a petition for recon-
sideration is not required to exhaust 
administrative remedies. 

§ 4.315 Reconsideration. 

(a) Reconsideration of a decision of 
the Board will be granted only in ex-
traordinary circumstances. Any party 
to the decision may petition for recon-
sideration. The petition must be filed 
with the Board within 30 days from the 
date of the decision and must contain a 
detailed statement of the reasons why 
reconsideration should be granted. 

(b) A party may file only one petition 
for reconsideration. 

(c) The filing of a petition will not 
stay the effect of any decision or order 
and will not affect the finality of any 
decision or order for purposes of judi-
cial review, unless so ordered by the 
Board. 

§ 4.316 Remands from courts. 

Whenever any matter is remanded 
from any federal court to the Board for 
further proceedings, the Board will ei-
ther remand the matter to an OHA de-
ciding official or to the BIA, or to the 
extent the court’s directive and time 
limitations will permit, the parties 
will be allowed an opportunity to sub-
mit to the Board a report recom-
mending procedures for it to follow to 
comply with the court’s order. The 
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Board will enter special orders gov-
erning matters on remand. 

§ 4.317 Standards of conduct. 
(a) Inquiries about cases. All inquiries 

with respect to any matter pending be-
fore the Board must be made to the 
Chief Administrative Judge of the 
Board or the administrative judge as-
signed the matter. 

(b) Disqualification. An administra-
tive judge may withdraw from a case in 
accordance with standards found in the 
recognized canons of judicial ethics if 
the judge deems such action appro-
priate. If, prior to a decision of the 
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the Director of the Office of 
Hearings and Appeals will determine 
the matter of disqualification. 

§ 4.318 Scope of review. 
An appeal will be limited to those 

issues which were before the OHA de-
ciding official upon the petition for re-
hearing, reopening, or regarding tribal 
purchase of interests, or before the BIA 
official on review. However, except as 
specifically limited in this part or in 
title 25 of the Code of Federal Regula-
tions, the Board will not be limited in 
its scope of review and may exercise 
the inherent authority of the Secretary 
to correct a manifest injustice or error 
where appropriate. 

APPEALS TO THE BOARD OF INDIAN 
APPEALS IN PROBATE MATTERS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.320 Who may appeal. 
(a) A party in interest has a right to 

appeal to the Board from an order of an 
OHA deciding official on a petition for 
rehearing, a petition for reopening, or 
regarding tribal purchase of interests 
in a deceased Indian’s trust estate. 

(b) Notice of appeal. Within 60 days 
from the date of the decision, an appel-
lant must file a written notice of ap-
peal signed by appellant, appellant’s 
attorney, or other qualified representa-
tive as provided in 43 CFR 1.3, with the 
Board of Indian Appeals, Office of 

Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203. A 
statement of the errors of fact and law 
upon which the appeal is based must be 
included in either the notice of appeal 
or in any brief filed. The notice of ap-
peal must include the names and ad-
dresses of parties served. A notice of 
appeal not timely filed will be dis-
missed for lack of jurisdiction. 

(c) Service of copies of notice of ap-
peal. The appellant must personally de-
liver or mail the original notice of ap-
peal to the Board of Indian Appeals. A 
copy must be served upon the OHA de-
ciding official whose decision is ap-
pealed as well as all interested parties. 
The notice of appeal filed with the 
Board must include a certification that 
service was made as required by this 
section. 

(d) Action by the OHA deciding offi-
cial; record inspection. The OHA decid-
ing official, upon receiving a copy of 
the notice of appeal, must notify the 
Superintendent concerned to return 
the duplicate record filed under 
§§ 4.236(b) and 4.241(d), or under § 4.242(f) 
of this part, to the Land Titles and 
Records Office designated under 
§ 4.236(b) of this part. The duplicate 
record must be conformed to the origi-
nal by the Land Titles and Records Of-
fice and will thereafter be available for 
inspection either at the Land Titles 
and Records Office or at the office of 
the Superintendent. In those cases in 
which a transcript of the hearing was 
not prepared, the OHA deciding official 
will have a transcript prepared which 
must be forwarded to the Board within 
30 days from receipt of a copy of the 
notice of appeal. 

[66 FR 67656, Dec. 31, 2001, as amended at 67 
FR 4368, Jan. 30, 2002] 

§ 4.321 Notice of transmittal of record 
on appeal. 

The original record on appeal must 
be forwarded by the Land Titles and 
Records Office to the Board by cer-
tified mail. Any objection to the record 
as constituted must be filed with the 
Board within 15 days of receipt of the 
notice of docketing issued under § 4.332 
of this part. 
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§ 4.322 Docketing. 

The appeal will be docketed by the 
Board upon receipt of the administra-
tive record from the Land Titles and 
Records Office. All interested parties 
as shown by the record on appeal must 
be notified of the docketing. The dock-
eting notice must specify the time 
within which briefs may be filed and 
must cite the procedural regulations 
governing the appeal. 

§ 4.323 Disposition of the record. 

Subsequent to a decision of the 
Board, other than remands, the record 
filed with the Board and all documents 
added during the appeal proceedings, 
including any transcripts prepared be-
cause of the appeal and the Board’s de-
cision, must be forwarded by the Board 
to the Land Titles and Records Office 
designated under § 4.236(b) of this part. 
Upon receipt of the record by the Land 
Titles and Records Office, the duplicate 
record required by § 4.320(c) of this part 
must be conformed to the original and 
forwarded to the Superintendent con-
cerned. 

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS 
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT 
RELATING TO PROBATE PROCEEDINGS 

SOURCE: 54 FR 6487, Feb. 10, 1989, unless 
otherwise noted. 

§ 4.330 Scope. 

(a) The definitions set forth in 25 
CFR 2.2 apply also to these special 
rules. These regulations apply to the 
practice and procedure for: (1) Appeals 
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs 
issued under regulations in 25 CFR 
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of 
other matters pertaining to Indians 
which are referred to it for exercise of 
review authority of the Secretary or 
the Assistant Secretary—Indian Af-
fairs. 

(b) Except as otherwise permitted by 
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-

gation or request, the Board shall not 
adjudicate: 

(1) Tribal enrollment disputes; 
(2) Matters decided by the Bureau of 

Indian Affairs through exercise of its 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
officials of the Minerals Management 
Service, unless the decision is based on 
an interpretation of Federal Indian law 
(decisions not so based which arise 
from determinations of the Minerals 
Management Service, are appealable to 
the Interior Board of Land Appeals in 
accordance with 43 CFR 4.410). 

§ 4.331 Who may appeal. 
Any interested party affected by a 

final administrative action or decision 
of an official of the Bureau of Indian 
Affairs issued under regulations in title 
25 of the Code of Federal Regulations 
may appeal to the Board of Indian Ap-
peals, except— 

(a) To the extent that decisions 
which are subject to appeal to a higher 
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial; 

(b) Where the decision has been ap-
proved in writing by the Secretary or 
Assistant Secretary—Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation. 

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation assistance; require-
ment for bond. 

(a) A notice of appeal shall be in 
writing, signed by the appellant or by 
his attorney of record or other quali-
fied representative as provided by 43 
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and 
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after 
receipt by the appellant of the decision 
from which the appeal is taken. A copy 
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by 
§ 4.333 of this part, the notice of appeal 
sent to the Board shall certify that a 
copy has been sent to the Assistant 
Secretary—Indian Affairs. A notice of 
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appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include: 

(1) A full identification of the case; 
(2) A statement of the reasons for the 

appeal and of the relief sought; and 
(3) The names and addresses of all ad-

ditional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may 
be affected by a change in the decision, 
whether or not they participated as in-
terested parties in the earlier pro-
ceedings. 

(b) In accordance with 25 CFR 2.20(c) 
a notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant Sec-
retary—Indian Affairs may decide to 
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies 
the Board that he has decided to review 
the appeal, any documents concerning 
the case filed with the Board shall be 
transmitted to the Assistant Sec-
retary—Indian Affairs. 

(c) When the appellant is an Indian or 
Indian tribe not represented by coun-
sel, the official who issued the decision 
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal. 

(d) At any time during the pendency 
of an appeal, an appropriate bond may 
be required to protect the interest of 
any Indian, Indian tribe, or other par-
ties involved. 

[54 FR 6487, Feb. 10, 1989, as amended at 67 
FR 4368, Jan. 30, 2002] 

§ 4.333 Service of notice of appeal. 
(a) On or before the date of filing of 

the notice of appeal the appellant shall 
serve a copy of the notice upon each 
known interested party, upon the offi-
cial of the Bureau of Indian Affairs 
from whose decision the appeal is 
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of 
appeal filed with the Board shall cer-
tify that service was made as required 
by this section and shall show the 
names and addresses of all parties 
served. If the appellant is an Indian or 
an Indian tribe not represented by 
counsel, the appellant may request the 
official of the Bureau whose decision is 
appealed to assist in service of copies 

of the notice of appeal and any sup-
porting documents. 

(b) The notice of appeal will be con-
sidered to have been served upon the 
date of personal service or mailing. 

§ 4.334 Extensions of time. 

Requests for extensions of time to 
file documents may be granted upon a 
showing of good cause, except for the 
time fixed for filing a notice of appeal 
which, as specified in § 4.332 of this 
part, may not be extended. 

§ 4.335 Preparation and transmittal of 
record by official of the Bureau of 
Indian Affairs. 

(a) Within 20 days after receipt of a 
notice of appeal, or upon notice from 
the Board, the official of the Bureau of 
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the 
record to the Board. The record on ap-
peal shall include, without limitation, 
copies of transcripts of testimony 
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental 
documents which set forth claims of in-
terested parties; and all documents 
upon which all previous decisions were 
based. 

(b) The administrative record shall 
include a Table of Contents noting, at 
a minimum, inclusion of the following: 

(1) The decision appealed from; 
(2) The notice of appeal or copy 

thereof; and 
(3) Certification that the record con-

tains all information and documents 
utilized by the deciding official in ren-
dering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant Sec-
retary—Indian Affairs has decided to 
review the appeal before the adminis-
trative record is transmitted to the 
Board, the administrative record shall 
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to 
the Board. 

§ 4.336 Docketing. 

An appeal shall be assigned a docket 
number by the Board 20 days after re-
ceipt of the notice of appeal unless the 
Board has been properly notified that 
the Assistant Secretary—Indian Affairs 
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has assumed jurisdiction over the ap-
peal. A notice of docketing shall be 
sent to all interested parties as shown 
by the record on appeal upon receipt of 
the administrative record. Any objec-
tion to the record as constituted shall 
be filed with the Board within 15 days 
of receipt of the notice of docketing. 
The docketing notice shall specify the 
time within which briefs shall be filed, 
cite the procedural regulations gov-
erning the appeal and include a copy of 
the Table of Contents furnished by the 
deciding official. 

§ 4.337 Action by the Board. 

(a) The Board may make a final deci-
sion, or where the record indicates a 
need for further inquiry to resolve a 
genuine issue of material fact, the 
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in 
its discretion, grant oral argument be-
fore the Board. 

(b) Where the Board finds that one or 
more issues involved in an appeal or a 
matter referred to it were decided by 
the Bureau of Indian Affairs based 
upon the exercise of discretionary au-
thority committed to the Bureau, and 
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to § 4.330(b) of this part, the Board 
shall dismiss the appeal as to the 
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for 
further consideration. 

§ 4.338 Submission by administrative 
law judge of proposed findings, con-
clusions and recommended deci-
sion. 

(a) When an evidentiary hearing pur-
suant to § 4.337(a) of this part is con-
cluded, the administrative law judge 
shall recommend findings of fact and 
conclusions of law, stating the reasons 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding, the 
Bureau official involved, and the 
Board. Simultaneously, the entire 
record of the proceedings, including the 
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board. 

(b) The administrative law judge 
shall advise the parties at the conclu-
sion of the recommended decision of 
their right to file exceptions or other 
comments regarding the recommended 
decision with the Board in accordance 
with § 4.339 of this part. 

§ 4.339 Exceptions or comments re-
garding recommended decision by 
administrative law judge. 

Within 30 days after receipt of the 
recommended decision of the adminis-
trative law judge, any party may file 
exceptions to or other comments on 
the decision with the Board. 

§ 4.340 Disposition of the record. 

Subsequent to a decision by the 
Board, the record filed with the Board 
and all documents added during the ap-
peal proceedings, including the Board’s 
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs 
whose decision was appealed for proper 
disposition in accordance with rules 
and regulations concerning treatment 
of Federal records. 

WHITE EARTH RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF 
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO 
DIED ENTITLED TO COMPENSATION 

SOURCE: 56 FR 61383, Dec. 3, 1991, unless 
otherwise noted. 

§ 4.350 Authority and scope. 

(a) The rules and procedures set forth 
in §§ 4.350 through 4.357 apply only to 
the determination through intestate 
succession of the heirs of persons who 
died entitled to receive compensation 
under the White Earth Reservation 
Land Settlement Act of 1985, Public 
Law 99–264 (100 Stat. 61), amended by 
Public Law 100–153 (101 Stat. 886) and 
Public Law 100–212 (101 Stat. 1433). 

(b) Whenever requested to do so by 
the Project Director, an administrative 
judge shall determine such heirs by ap-
plying inheritance laws in accordance 
with the White Earth Reservation Set-
tlement Act of 1985 as amended, not-
withstanding the decedent may have 
died testate. 
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(c) As used herein, the following 
terms shall have the following mean-
ings: 

(1) The term Act means the White 
Earth Reservation Land Settlement 
Act of 1985 as amended. 

(2) The term Board means the Board 
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary. 

(3) The term Project Director means 
the Superintendent of the Minnesota 
Agency, Bureau of Indian Affairs, or 
other Bureau of Indian Affairs official 
with delegated authority from the Min-
neapolis Area Director to serve as the 
federal officer in charge of the White 
Earth Reservation Land Settlement 
Project. 

(4) The term party (parties) in interest 
means the Project Director and any 
presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent. 

(5) The term compensation means a 
monetary sum, as determined by the 
Project Director, pursuant to section 
8(c) of the Act. 

(6) The term adminstrative judge 
means an administrative judge or an 
administrative law judge, attorney-ad-
visor, or other appropriate official of 
the Office of Hearings and Appeals to 
whom the Director of the Office of 
Hearings and Appeals has redelegated 
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions. 

(7) The term appellant means a party 
aggrieved by a final order or final order 
upon reconsideration issued by an ad-
ministrative judge who files an appeal 
with the Board. 

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18, 
1991, as amended at 64 FR 13363, Mar. 18, 1999] 

§ 4.351 Commencement of the deter-
mination process. 

(a) Unless an heirship determination 
which is recognized by the Act already 
exists, the Project Director shall com-
mence the determination of the heirs 
of those persons who died entitled to 
receive compensation by filing with 
the administrative judge all data, iden-
tifying the purpose for which they are 

being submitted, shown in the records 
relative to the family of the decedent. 

(b) The data shall include but are not 
limited to: 

(1) A copy of the death certificate if 
one exists. If there is no death certifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istry of death. Secondary forms of evi-
dence of death such as an affidavit 
from someone with personal knowledge 
concerning the fact of death or an obit-
uary or death notice from a newspaper 
may be used only in the absence of any 
official proof or evidence of death. 

(2) Data for heirship finding and fam-
ily history, certified by the Project Di-
rector. Such data shall contain: 

(i) The facts and alleged facts of the 
decedent’s marriages, separations and 
divorces, with copies of necessary sup-
porting documents; 

(ii) The names and last known ad-
dresses of probable heirs at law and 
other known parties in interest; 

(iii) Information on whether the rela-
tionships of the probable heirs at law 
to the decedent arose by marriage, 
blood, or adoption. 

(3) Known heirship determinations, 
including those recognized by the Act 
determining the heirs of relatives of 
the decedent, and including those ren-
dered by courts from Minnesota or 
other states, by tribal courts, or by tri-
bunals authorized by the laws of other 
countries. 

(4) A report of the compensation due 
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an outline of the derivation 
of such compensation, including its 
real property origins and the succes-
sion of the compensation to the de-
ceased, citing all of the intervening 
heirs at law, their fractional shares, 
and the amount of compensation at-
tributed to each of them. 

(5) A certification by the Project Di-
rector or his designee that the address-
es provided for the parties in interest 
were furnished after having made a due 
and diligent search. 

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18, 
1991] 
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§ 4.352 Determination of administra-
tive judge and notice thereof. 

(a) Upon review of all data submitted 
by the Project Director, the adminis-
trative judge will determine whether or 
not there are any apparent issues of 
fact that need to be resolved. 

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act. 
Such preliminary determination will 
be entered without a hearing, and, 
when possible and based upon the data 
furnished and/or information supple-
mentary thereto, shall include the 
names, birth dates, relationships to the 
decedent, and shares of the heirs, or 
the fact that the decedent died without 
heirs. 

(1) Upon issuing a preliminary deter-
mination, the administrative judge 
shall issue a notice of such action and 
shall mail a copy of said notice, to-
gether with a copy of the preliminary 
determination, to each party in inter-
est allowing forty (40) days in which to 
show cause in writing why the deter-
mination should not become final. The 
administrative judge shall cause a cer-
tificate to be made as to the date and 
manner of such mailing. 

(2) The Project Director shall also 
cause, within seven (7) days of receipt 
of such notice, the notice of the pre-
liminary determination to be posted in 
the following sites: 

The White Earth Band, Box 418, White Earth, 
Minnesota 56591 

The Minnesota Chippewa Tribe, Box 217, Cass 
Lake, Minnesota 56633 

Minnesota Agency, Bureau of Indian Affairs, 
Room 418, Federal Building, 522 Minnesota 
Avenue, NW, Bemidji, Minnesota 56601–3062 

and in such other sites as may be 
deemed appropriate by the Project Di-
rector. Such other sites may include, 
but not be limited to: 

Elbow Lake Community Center, R.R. ι2, 
Waubun, Minnesota 56589 

Postmaster, Callaway, Minnesota 56521 
Community Center, Route 2, Bagley, Min-

nesota 56621 
Community Center, Star Route, Mahnomen, 

Minnesota 56557 
Postmaster, Mahnomen, Minnesota 56557 
Rice Lake Community Center, Route 2, 

Bagley, Minnesota 56621 

Postmaster, Ogema, Minnesota 56569 
Pine Point Community Center, Ponsford, 

Minnesota 56575 
Postmaster, White Earth, Minnesota 56591 
White Earth IHS, White Earth, Minnesota 

56591 
Postmaster, Ponsford, Minnesota 56575 
American Indian Center, 1113 West Broad-

way, Minneapolis, Minnesota 55411 
American Indian Center, 1530 East Franklin 

Avenue, Minneapolis, Minnesota 55404 
American Indian Center, 341 University Ave-

nue, St. Paul, Minnesota 55103 
Little Earth of United Tribes Community 

Services, 2501 Cedar Avenue South, Min-
neapolis, Minnesota 55404 

Naytahwaush Community Center, 
Naytahwaush, Minnesota 56566 

The Project Director shall provide a 
certificate showing when the notice of 
the preliminary determination was for-
warded for posting, and to which loca-
tions. A posting certificate showing the 
date and place of posting shall be 
signed by the person or official who 
performs the act and returned to the 
Project Director. The Project Director 
shall file with the administrative judge 
the original posting certificates and 
the Project Director’s certificate of 
mailing showing the posting locations 
and when the notice of the preliminary 
determination was forwarded for post-
ing. 

(3) If no written request for hearing 
or written objection is received in the 
office of the administrative judge with-
in the forty (40) days of issuance of the 
notice, the administrative judge shall 
issue a final order declaring the pre-
liminary determination to be final 
thirty (30) days from the date on which 
the final order is mailed to each party 
in interest. 

(c) When the administrative judge de-
termines either before or after issuance 
of a preliminary determination that 
there are issues which require resolu-
tion, or when a party objects to the 
preliminary determination and/or re-
quests a hearing, the administrative 
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing. 
Any prehearing conference, hearing, or 
rehearing, conducted by the adminis-
trative judge shall be governed insofar 
as practicable by the regulations appli-
cable to other hearings under this part 
and the general rules in subpart B of 
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this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
ministrative judge shall enter a final 
order determining the heirs of the de-
cedent, which shall become final thirty 
(30) days from the date on which the 
final order is mailed to each party in 
interest. 

(d) The final order determining the 
heirs of the decedent shall contain, 
where applicable, the names, birth 
dates, relationships to the decedent, 
and shares of heirs, or the fact that the 
decedent died without heirs. 

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18, 
1991; 57 FR 2319, Jan. 21, 1992, as amended at 
64 FR 13363, Mar. 18, 1999] 

§ 4.353 Record. 
(a) The administrative judge shall 

lodge the original record with the 
Project Director. 

(b) The record shall contain, where 
applicable, the following materials: 

(1) A copy of the posted public notice 
of preliminary determination and/or 
hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing. 

(2) A copy of each notice served on 
parties in interest, with proof of mail-
ing; 

(3) The record of evidence received, 
including any transcript made of testi-
mony; 

(4) Data for heirship finding and fam-
ily history, and data supplementary 
thereto; 

(5) The final order determining the 
heirs of the decedent and the adminis-
trative judge’s notices thereof; and 

(6) Any other material or documents 
deemed relevant by the administrative 
judge. 

§ 4.354 Reconsideration or rehearing. 
(a) Any party aggrieved by the final 

order of the administrative judge may, 
within thirty (30) days after the date of 
mailing such decision, file with the ad-
ministrative judge a written petition 
for reconsideration and/or rehearing. 
Such petition must be under oath and 
must state specifically and concisely 
the grounds upon which it is based. If 
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-

davits of witnesses stating fully what 
the new evidence or testimony is to be. 
It shall also state justifiable reasons 
for the prior failure to discover and 
present the evidence. 

(b) If proper grounds are not shown, 
or if the petition is not filed within the 
time prescribed in paragraph (a) of this 
section, the administrative judge shall 
issue an order denying the petition and 
shall set forth therein the reasons 
therefor. The administrative judge 
shall serve copies of such order on all 
parties in interest. 

(c) If the petition appears to show 
merit, or if the administrative judge 
becomes aware of sufficient additional 
evidence to justify correction of error 
even without the filing of a petition, or 
upon remand from the Board following 
an appeal resulting in vacating the 
final order, the administrative judge 
shall cause copies of the petition, sup-
porting papers, and other data, or in 
the event of no petition an order to 
show cause or decision of the Board 
vacating the final order in appropriate 
cases, to be served on all parties in in-
terest. The parties in interest will be 
allowed a reasonable, specified time 
within which to submit answers or 
legal briefs in opposition to the peti-
tion or order to show cause or Board 
decision. The administrative judge 
shall then reconsider, with or without 
hearing, the issues of fact and shall 
issue a final order upon reconsider-
ation, affirming, modifying, or 
vacating the original final order and 
making such further orders as are 
deemed warranted. The final order 
upon reconsideration shall be served on 
all parties in interest and shall become 
final thirty (30) days from the date on 
which it is mailed. 

(d) Successive petitions for reconsid-
eration and/or rehearing shall not be 
permitted. Nothing herein shall be con-
sidered as a bar to the remand of a case 
by the Board for further reconsider-
ation, hearing, or rehearing after ap-
peal. 

§ 4.355 Omitted compensation. 
When, subsequent to the issuance of 

a final order determining heirs under 
§ 4.352, it is found that certain addi-
tional compensation had been due the 
decedent and had not been included in 
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the report of compensation, the report 
shall be modified administratively by 
the Project Director. Copies of such 
modification shall be furnished to all 
heirs as previously determined and to 
the appropriate administrative judge. 

§ 4.356 Appeals. 
(a) A party aggrieved by a final order 

of an administrative judge under § 4.352, 
or by a final order upon reconsider-
ation of an administrative judge under 
§ 4.354, may appeal to the Board (ad-
dress: Board of Indian Appeals, Office 
of Hearings and Appeals, 801 North 
Quincy Street, Arlington, Virginia 
22203). A copy of the notice of appeal 
must also be sent to the Project Direc-
tor and to the administrative judge 
whose decision is being appealed. 

(b) The notice of appeal must be filed 
with the Board no later than thirty (30) 
days from the date on which the final 
order of the administrative judge was 
mailed, or, if there has been a petition 
for reconsideration or rehearing filed, 
no later than thirty (30) days from the 
date on which the final order upon re-
consideration of the administrative 
judge was mailed. A notice of appeal 
that is not timely filed will be dis-
missed. 

(c) The Project Director shall ensure 
that the record is expeditiously for-
warded to the Board. 

(d) Within thirty (30) days after the 
notice of appeal is filed, the appellant 
shall file a statement of the reasons 
why the final order or final order upon 
reconsideration is in error. If the Board 
finds that the appellant has set forth 
sufficient reasons for questioning the 
final order or final order upon reconsid-
eration, the Board will issue an order 
giving all parties in interest an oppor-
tunity to respond, following which a 
decision shall be issued. If the Board 
finds that the appellant has not set 
forth sufficient reasons for questioning 
the final order, the Board may issue a 
decision on the appeal without further 
briefing. 

(e) The Board may issue a decision 
affirming, modifying, or vacating the 
final order or final order upon reconsid-
eration. A decision on appeal by the 
Board either affirming or modifying 
the final order or final order upon re-
consideration shall be final for the De-

partment of the Interior. In the event 
the final order or final order upon re-
consideration is vacated, the pro-
ceeding shall be remanded to the ap-
propriate administrative judge for re-
consideration and/or rehearing. 

[56 FR 61383, Dec. 3, 1991, as amended at 67 
FR 4368, Jan. 30, 2002] 

§ 4.357 Guardians for minors and 
incompetents. 

Persons less than 18 years of age and 
other legal incompetents who are par-
ties in interest may be represented at 
all hearings by legally appointed 
guardians or by guardians ad litem ap-
pointed by the administrative judge. 

Subpart E—Special Rules Applica-
ble to Public Land Hearings 
and Appeals 

AUTHORITY: Sections 4.470 to 4.480 also 
issued under the authority of 43 U.S.C. 315a. 

CROSS REFERENCE: See subpart A for the 
authority, jurisdiction and membership of 
the Board of Land Appeals within the Office 
of Hearings and Appeals. For general rules 
applicable to proceedings before the Board of 
Land Appeals as well as the other Appeals 
Boards of the Office of Hearings and Appeals, 
see subpart B. 

APPEALS PROCEDURES 

APPEALS PROCEDURES; GENERAL 

§ 4.400 Definitions. 

As used in this subpart: 
(a) Secretary means the Secretary of 

the Interior or his authorized rep-
resentatives. 

(b) Bureau means Bureau of Land 
Management. 

(c) Board means the Board of Land 
Appeals in the Office of Hearings and 
Appeals, Office of the Secretary. The 
terms office or officer as used in this 
subpart include Board where the con-
text requires. 

(d) Administrative law judge means an 
administrative law judge in the Office 
of Hearings and Appeals, Office of the 
Secretary, appointed under section 3105 
of title 5 of the United States Code. 
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