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transcript of testimony and exhibits, 
together with all papers and requests 
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion. 

(b) Effect of substantial compliance. No 
adjudication of grazing preference will 
be set aside on appeal, if it appears 
that it is reasonable and that it rep-
resents a substantial compliance with 
the provisions of part 4100 of this title. 

[44 FR 41790, July 18, 1979. Redesignated at 68 
FR 68770, Dec. 10, 2003] 

Subpart F—Implementation of the 
Equal Access to Justice Act in 
Agency Proceedings 

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94 
Stat. 2325 (5 U.S.C. 504(c)(1)). 

SOURCE: 48 FR 17596, Apr. 25, 1983, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 4.601 Purpose of these rules. 
These rules are adopted by the De-

partment of the Interior pursuant to 
section 504 of title 5, United States 
Code, as amended by section 203(a)(1) of 
the Equal Access to Justice Act, Pub. 
L. 96–481. Under the Act, an eligible 
party may receive an award for attor-
ney fees and other expenses when it 
prevails over the Department in an ad-
versary adjudication under 5 U.S.C. 554 
before the Office of Hearings and Ap-
peals, unless the Department’s position 
as a party to the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The 
purpose of these rules is to establish 
procedures for the submission and con-
sideration of applications for awards 
against the Department. 

§ 4.602 Definitions. 
As used in this part: 
(a) The Act means section 504 of title 

5, United States Code, as amended by 
section 203(a)(1) of the Equal Access to 
Justice Act, Pub. L. 96–481. 

(b) Adversary adjudication means an 
adjudication under 5 U.S.C. 554 in 
which the position of the United States 
is represented by counsel or otherwise, 
but excludes an adjudication for the 
purpose of establishing or fixing a rate 

or for the purpose of granting or renew-
ing a license. 

(c) Adjudicative officer means the offi-
cial who presided at the adversary ad-
judication. 

(d) Department refers to the Depart-
ment of the Interior or the relevant de-
partment component which is a party 
to the adversary adjudication (e.g., Of-
fice of Surface Mining Reclamation 
and Enforcement or Bureau of Land 
Management). 

(e) Proceeding means an adversary ad-
judication as defined in § 4.602(b). 

(f) Party includes a person or agency 
named or admitted as a party, or prop-
erly seeking and entitled as of right to 
be admitted as a party, in an agency 
proceeding, and a person or agency ad-
mitted by an agency as a party for lim-
ited purposes. 

§ 4.603 Proceedings covered. 

(a) These rules apply to adversary ad-
judications required by statute to be 
conducted by the Secretary under 5 
U.S.C. 554. Specifically, these rules 
apply to adjudications conducted by 
the Office of Hearings and Appeals 
under 5 U.S.C. 554 which are required 
by statute to be determined on the 
record after opportunity for an agency 
hearing. These rules do not apply 
where adjudications on the record are 
not required by statute even though 
hearings are conducted using proce-
dures comparable to those set forth in 
5 U.S.C. 554. 

(b) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered mat-
ters. 

§ 4.604 Applicability to Department of 
the Interior proceedings. 

The Act applies to any adversary ad-
judication pending before the Office of 
Hearings and Appeals of the Depart-
ment of the Interior at any time be-
tween October 1, 1981, and September 
30, 1984. This includes proceedings 
begun before October 1, 1981, if final 
Departmental action has not been 
taken before that date, and proceedings 
pending on September 30, 1984. 
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§ 4.605 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
prevailing over the Department in the 
adversary adjudication for which it 
seeks an award. The applicant must 
show that it meets all pertinent condi-
tions of eligibility set out in these reg-
ulations. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $1 million; 

(2) The sole owner of an unincor-
porated business which has a net worth 
of not more than $5 million, and not 
more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; and 

(5) Any other partnership, corpora-
tion, association, or public or private 
organization with a net worth of not 
more than $5 million and not more 
than 500 employees. A unit of state or 
local government is not a public orga-
nization within the meaning of this 
provision. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the adversary adjudication 
was initiated. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ if 
the issues on which the applicant pre-
vails are related primarily to personal 
interests rather than to business inter-
ests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included. 

(f) The net worth and the number of 
employees of the applicant and all of 
its affiliates shall be aggregated to de-
termine eligibility. Any individual or 
group of individuals, corporation, or 

other entity that directly or indirectly 
controls or owns a majority of the vot-
ing shares of another business, or con-
trols in any manner the election of a 
majority of that business’ board of di-
rectors, trustees, or other persons exer-
cising similar functions shall be con-
sidered an affiliate of that business for 
purposes of this part. In addition, the 
adjudicative officer may determine 
that financial relationships of the ap-
plicant other than those described in 
the paragraph constitute special cir-
cumstances that would make an award 
unjust. 

(g) An applicant is not eligible if it 
has participated in the proceeding sole-
ly on behalf of other persons or entities 
that are ineligible. 

§ 4.606 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding 
unless (1) the position of the Depart-
ment as a party to the proceeding was 
substantially justified, or (2) special 
circumstances make the award sought 
unjust. No presumption arises that the 
Department’s position was not sub-
stantially justified simply because the 
Department did not prevail. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding. 

§ 4.607 Allowable fees and expenses. 
(a) The following fees and other ex-

penses are allowable under the Act: 
(1) Reasonable expenses of expert wit-

nesses; 
(2) Reasonable cost of any study, 

analysis, engineering report, test, or 
project which is found necessary for 
the preparation of the party’s case; and 

(3) Reasonable attorney or agent fees. 
(b) The amount of fees awarded will 

be based upon the prevailing market 
rates for the kind and quality of serv-
ices furnished, except that— 

(1) Compensation for an expert wit-
ness will not exceed the highest rate at 
which the Department pays expert wit-
nesses; and 

(2) Attorney or agent fees will not ex-
ceed $75 per hour. 

(c) In determining the reasonableness 
of the fee sought, the adjudicative offi-
cer shall consider the following: 
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(1) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or witness has per-
formed the service; 

(2) The time actually spent in the 
representation of the applicant; 

(3) The difficulty or complexity of 
the issues in the proceeding; 

(4) Any necessary and reasonable ex-
penses incurred; and 

(5) Such other factors as may bear on 
the value of the services performed. 

INFORMATION REQUIRED FROM 
APPLICANTS 

NOTE: Information Collection. The informa-
tion collection requirement contained in 
§§ 4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary ad-
judication under the Equal Access to Justice 
Act, has been approved by the Office of Man-
agement and Budget under the Paperwork 
Reduction Act, 44 U.S.C. 3507, and has been 
assigned clearance members 1084–0011. The 
information is required to seek an award of 
fees and expenses. 

§ 4.608 Contents of application. 
(a) An application for an award of 

fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
Two copies of the application shall be 
filed with the adjudicative officer. The 
application shall show that the appli-
cant has prevailed and identify the po-
sition of the Department in the pro-
ceeding that the applicant alleges was 
not substantially justified. 

(b) The application shall include a 
statement that the applicant’s net 
worth at the time the proceeding was 
initiated did not exceed $1 million if 
the applicant is an individual (other 
than a sole owner of an unincorporated 
business seeking an award in that ca-
pacity) or $5 million in the case of all 
other applicants. An applicant may 
omit this statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3) 
and is exempt from taxation under sec-
tion 501(a) of the Code or in the case of 
an organization not required to obtain 
a ruling from the Internal Revenue 
Service on its exempt status, a state-
ment that describes the basis for the 

applicant’s belief that it qualifies 
under section 501(c)(3) of the Code; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)). 

(c) If the applicant is a partnership, 
corporation, association, or public or 
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a 
sole owner of an unincorporated busi-
ness, the application shall state that it 
did not have more than 500 employees 
at the time the proceeding was initi-
ated, giving the number of its employ-
ees and describing briefly the type and 
purpose of its organization or business. 

(d) The application shall itemize the 
amount of fees and expenses for which 
an award is sought. 

(e) The application may include any 
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an 
award should be made. 

(f) The application shall be signed by 
the applicant or an authorized officer 
of the applicant. The application shall 
contain or be accompanied by a written 
verification under oath or affirmation 
under penalty of perjury that the infor-
mation provided in the application and 
all accompanying material is true and 
complete to the best of the signer’s in-
formation and belief. 

§ 4.609 Net worth exhibit. 
(a) Each application except a quali-

fied tax-exempt organization or a 
qualified cooperative association must 
submit with its application a detailed 
exhibit showing its net worth at the 
time the proceeding was initiated. If 
any individual, corporation, or other 
entity directly or indirectly controls or 
owns a majority of the voting shares or 
other interest of the applicant, or if 
the applicant directly or indirectly 
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit 
must include a showing of the net 
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to 
the applicant, provided that it makes 
full disclosure of the applicant’s and 
all affiliates’ assets and liabilities and 
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is sufficient to determine whether the 
applicant qualifies under the standards 
of 5 U.S.C. 504(b)(1)(B)(i). The adjudica-
tive officer may require an applicant to 
file additional information to deter-
mine the applicant’s eligibility for an 
award. 

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or 
obligations incurred by, the applicant 
or any affiliate, occurring in the one- 
year period to the date on which the 
proceeding was initiated, that reduced 
the net worth of the applicant and its 
affiliates below the applicable net 
worth ceiling. If there were no such 
transactions, the exhibit shall so state. 

(c) Ordinarily, the net worth exhibit 
shall be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
Financial Information,’’ accompanied 
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552, and 
whether it is covered by the Trade Se-
crets Act, 18 U.S.C. 1905, or other appli-
cable statutes; why public disclosure of 
the information would adversely affect 
the applicant; and why disclosure is 
not required in the public interest. The 
material in question shall also be 
served on counsel representing the 
agency against which the applicant 
seeks an award, but need not be served 
on any other party to the proceeding. 
If the adjudicative officer finds that 
the information should not be withheld 
from disclosure, it shall be placed in 
the public record of the proceeding. 
Otherwise, any request to inspect or 
copy the exhibit shall be disposed of in 
accordance with the Department’s es-
tablished procedures under the Free-
dom of Information Act, 43 CFR 2.11 et. 
seq. 

§ 4.610 Documentation of fees and ex-
penses. 

(a) The application shall be accom-
panied by full documentation of the 
fees and expenses, including the cost of 
any study, analysis, engineering re-
port, test, or project, for which an 
award is sought. 

(b) The documentation shall include 
an affidavit from each professional 
firm or individual whose services are 
covered by the application, stating the 
actual time expended and the rate at 
which fees and other expenses were 
computed and/or charged and describ-
ing the specific services performed. 

(1) The affidavit shall itemize in de-
tail the services performed by the date, 
number of hours per date, and the serv-
ices performed during those hours. In 
order to establish the hourly rate, the 
affidavit shall state the hourly rate 
billed to and paid by the majority of 
clients during the relevant time peri-
ods. 

(2) If no hourly rate is paid by the 
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency 
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or 
agents with similar experience, who 
perform similar work in the same or 
similar geographic location, stating 
the hourly rate which they bill and are 
paid by the majority of their clients 
during a comparable time period. 

(c) The documentation shall also in-
clude a description of any expenses for 
which reimbursement is sought and a 
statement of the amounts paid and 
payable by the applicant or by any 
other person or entity for the services 
provided. 

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation 
for any expenses claimed. 

§ 4.611 Time for submission of applica-
tion. 

(a) An application must be filed no 
later than 30 days after final disposi-
tion of the proceeding. Action on an 
application for an award of fees or 
other expenses filed prior to final dis-
position of the proceeding shall be 
stayed pending such final disposition. 
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(b) Final disposition means the later 
of (1) the date on which the final De-
partment decision is issued; or (2) the 
date of the order which finally resolves 
the proceeding, such as an order ap-
proving settlement or voluntary dis-
missal. 

PROCEDURES FOR CONSIDERING 
APPLICATIONS 

§ 4.612 Filing and service of docu-
ments. 

Any application for an award and any 
other pleading or document related to 
an application shall be filed with the 
adjudicative officer and serve on all 
parties to the proceeding in the same 
manner as other pleadings in the pro-
ceeding, except as provided in § 4.609(c) 
for confidential financial information. 

§ 4.613 Answer to application. 

(a) Within 30 calendar days after 
service of an application, the Depart-
ment shall file an answer. If the De-
partment fails to answer or otherwise 
fails to contest or settle the applica-
tion, the adjudicative officer may, 
upon a satisfactory showing of entitle-
ment by the applicant, make an award 
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504 in accordance 
with § 4.616. 

(b) If the Department and the appli-
cant believe that they can reach a set-
tlement concerning the award, the De-
partment and the applicant may joint-
ly file a statement of their intent to 
negotiate. The filing of such a state-
ment shall extend the time for filing an 
answer for an additional 30 days from 
the date of filing of the statement. 
Further extensions may be granted by 
the adjudicative officer upon the joint 
request of the Department and the ap-
plicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on to sup-
port the objection. If the answer is 
based on any alleged facts not already 
reflected in the record of the pro-
ceeding, the Department shall include 
with the answer either a supporting af-
fidavit or a request for further pro-
ceedings. 

§ 4.614 Settlement. 

An applicant and the Department 
may agree on a proposed settlement of 
an award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If the ap-
plicant and the Department agree on a 
proposed settlement of an award before 
an applicant has been filed, the appli-
cation shall be filed with the proposed 
settlement. 

§ 4.615 Extensions of time and further 
proceedings. 

(a) The adjudicative officer may on 
motion and for good cause shown grant 
extensions of time other than for filing 
an application for fees and expenses 
after final disposition in the adversary 
adjudication. 

(b) Ordinarily, the determination of 
an award will be made on the basis of 
the written record of the underlying 
proceeding and the filings required or 
permitted by the foregoing sections of 
these rules. However, the adjudicative 
officer may, sua sponte, or on motion of 
any party to the proceedings require or 
permit further proceedings, such as in-
formal conferences, oral argument, ad-
ditional written submissions or an evi-
dentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application and 
shall be conducted as promptly as pos-
sible. A motion for further proceedings 
shall specifically identify the informa-
tion sought on the disputed issues and 
shall explain why the further pro-
ceedings are necessary to resolve the 
issues. 

§ 4.616 Decision on application. 

The adjudicative officer shall 
promptly issue a decision on the appli-
cation which shall include proposed 
written findings and conclusions, and 
the reasons or basis therefore, on such 
of the following as are relevant to the 
decision: 

(a) The applicant’s status as a pre-
vailing party; 

(b) The applicant’s qualification as a 
‘‘party’’ under 5 U.S.C. 504(b)(1)(B); 

VerDate Aug<04>2004 05:15 Oct 15, 2004 Jkt 203177 PO 00000 Frm 00131 Fmt 8010 Sfmt 8010 Y:\SGML\203177T.XXX 203177T



132 

43 CFR Subtitle A (10–1–04 Edition) § 4.617 

(c) Whether the Department’s posi-
tion as a party to the proceeding was 
substantially justified; 

(d) Whether special circumstances 
make an award unjust; 

(e) Whether the applicant during the 
course of the proceedings engaged in 
conduct that unduly and unreasonably 
protracted the final resolution of the 
matter in controversy; and 

(f) The amounts, if any, awarded for 
fees and other expenses, with reasons 
for any difference between the amount 
requested and the amount awarded. If 
neither the applicant nor the Depart-
ment appeals within 30 days from re-
ceipt of the adjudicative officer’s deci-
sion, this decision will be the final De-
partmental decision. 

§ 4.617 Appeals Board review. 

If review is sought by the applicant 
or the Department, the decision of the 
adjudicative officer will be reviewed by 
the appropriate appeals board in ac-
cordance with the Department’s proce-
dures for the type of underlying pro-
ceeding involved. The appeals board 
will then issue the final Departmental 
decision on the application. 

§ 4.618 Judicial review. 

Judicial review of final Departmental 
decisions on awards may be sought as 
provided in 5 U.S.C. 504(c)(2). 

§ 4.619 Payment of award. 

An applicant seeking payment of an 
award shall submit a copy of the final 
decision granting the award to the As-
sistant Secretary for Policy, Budget 
and Administration, U.S. Department 
of the Interior, Washington, DC 20240. 
A statement that review of the under-
lying decision is not being sought in 
the United States courts, or that the 
process for seeking review of the award 
has been completed, must also be in-
cluded. 

Subpart G—Special Rules Appli-
cable to Other Appeals and 
Hearings 

AUTHORITY: 5 U.S.C. 301. 

§ 4.700 Who may appeal. 
Any party aggrieved by an adjudica-

tory action or decision of a Depart-
mental official relating to rights or 
privileges based upon law in any case 
or proceeding in which Departmental 
regulations allow a right of appeal to 
the head of the Department from such 
action or decision, should direct his ap-
peal to the Director, Office of Hearings 
and Appeals, if the case is not one 
which lies within the appellate review 
jurisdiction of an established Appeals 
Board and is not excepted from the re-
view authority delegated to the Direc-
tor. No appeal will lie when the action 
of the Departmental official was based 
solely upon administrative or discre-
tionary authority of such official. 

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22, 
1971] 

§ 4.701 Notice of appeal. 
The appellant shall file a written no-

tice of appeal, signed by him or by his 
attorney or other qualified representa-
tive, in the Office of the Director, with-
in 30 days from the date of mailing of 
the decision from which the appeal is 
taken. The notice shall contain an 
identification of the action or decision 
appealed from and give a concise but 
complete statement of the facts relied 
upon and the relief sought. The appel-
lant shall mail a copy of the notice of 
appeal, any accompanying statement 
of reasons therefor, and any written ar-
guments or briefs, to each party to the 
proceedings or whose rights are in-
volved in the case, and to the Depart-
mental official whose action or deci-
sion is being appealed. The notice of 
appeal shall contain a certificate set-
ting forth the names of the parties 
served, their addresses, and the dates 
of mailing. 

§ 4.702 Transmittal of appeal file. 
Within 10 days after receipt of a copy 

of the notice of appeal, the Depart-
mental official whose action or deci-
sion is being appealed shall transmit to 
the Office of the Director the entire of-
ficial file in the matter, including all 
records, documents, transcripts of tes-
timony, and other information com-
piled during the proceedings leading to 
the decision being appealed. 
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