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(b) All interested parties shall file an 
answer or motion in response to a re-
quest for review or a statement that no 
answer or motion will be filed within 15 
days of receipt specifically admitting 
or denying facts or alleged errors stat-
ed in the request and setting forth any 
other matters to be considered on re-
view. 

(c) A request for review may be 
amended once as a matter of right 
prior to receipt of an answer or motion 
or statement filed in accordance with 
paragraph (b) of this section. There-
after, a motion for leave to amend the 
request shall be filed with the Board. 

(d) An interested party shall have 10 
days from receipt of a request for re-
view that is amended as a matter of 
right or the time remaining for re-
sponse to the original request to file an 
answer, motion, or statement in ac-
cordance with paragraph (b) of this sec-
tion, whichever is longer. If the Board 
grants a motion to amend a request for 
review, the time for an interested 
party to file an answer, motion, or 
statement shall be set forth in the 
order granting the motion. 

§ 4.1393 Status of decision pending ad-
ministrative review. 

43 CFR 4.21(a) applies to determina-
tions of the Office of Surface Mining 
under 30 U.S.C. 1272(e). 

§ 4.1394 Burden of proof. 

(a) If the person who requested the 
determination is seeking review, OSM 
shall have the burden of going forward 
to establish a prima facie case and the 
person who requested the determina-
tion shall have the ultimate burden of 
persuasion. 

(b) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the person who re-
quested the determination does or does 
not have valid existing rights. 

[67 FR 61512, Oct. 1, 2002] 

Subpart M—Special Procedural 
Rules Applicable to Appeals 
of Decisions Made Under 
OMB Circular A–76 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 45 FR 75213, Nov. 14, 1980. Redesig-
nated at 52 FR 39525, Oct. 22, 1987. 

§ 4.1600 Purpose and nature of the ap-
peal process. 

(a) This appeals procedure embodies 
an informal administrative review of 
agency decisions made under OMB Cir-
cular A–76, and is intended to assure 
that such decisions are fair, equitable, 
and in compliance with the provisions 
of the Circular. This procedure pro-
vides affected parties an opportunity to 
request that such decisions be objec-
tively reviewed by a party independent 
of the A–76 decision process. 

(b) This appeals procedure is admin-
istrative rather than judicial in nature, 
and does not provide for a judicial re-
view or for further levels of appeal. The 
decisions of the appeals official are 
final. 

(c) This procedure is intended to pro-
tect the rights of all affected parties 
and, therefore, neither the procedure 
nor agency determinations may be sub-
ject to negotiation, arbitration, or 
agreements with any one of the par-
ties. 

§ 4.1601 Basis for appeal. 

(a) An appeal may be based only on a 
specific alleged material deviation (or 
deviations) by the agency from the pro-
visions of OMB Circular A–76 or Sup-
plement No. 1 thereto, the ‘‘Cost Com-
parison Handbook.’’ Appeals may not be 
based on other factors, such as the eco-
nomic impact of the agency’s decision 
on a community, or other socio-
economic issues. 

(b) This appeals procedure shall be 
used only to resolve questions of the 
determination between contract and 
in-house performance of a commercial 
or industrial type requirement, and 
shall not apply to questions concerning 
award to one contractor in preference 
to another. 

VerDate Aug<04>2004 05:15 Oct 15, 2004 Jkt 203177 PO 00000 Frm 00183 Fmt 8010 Sfmt 8010 Y:\SGML\203177T.XXX 203177T



184 

43 CFR Subtitle A (10–1–04 Edition) § 4.1602 

§ 4.1602 Who may appeal under this 
procedure. 

An appeal may be filed by any af-
fected party, viz, employees of the Fed-
eral activity under review, authorized 
employee representative organizations, 
contractors, and potential contractors. 

§ 4.1603 Appeal period. 

An appeal may be submitted at any 
time within 45 calendar days after an-
nouncement of an agency decision re-
garding the method of performance of a 
commercial or industrial type require-
ment. 

§ 4.1604 Method of filing an appeal. 

An appeal must be in writing, and 
must be submitted to: Director, Office 
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203. 

[45 FR 75213, Nov. 14, 1980. Redesignated at 52 
FR 39525, Oct. 22, 1987. And amended at 67 FR 
4368, Jan. 30, 2002] 

§ 4.1605 Action by the Office of Hear-
ings and Appeals. 

(a) Upon receipt of an appeal, the Di-
rector, Office of Hearings and Appeals 
shall designate an appeals official, who 
shall process the appeal. 

(b) The appeals official shall prompt-
ly docket the appeal and send copies of 
the docketing notice to the appellant, 
the director or other appropriate offi-
cial of the bureau or office involved, 
and the Solicitor of the Department. 

§ 4.1606 Department representation. 

(a) Upon receipt of the docketing no-
tice, the Solicitor shall appoint coun-
sel to represent the Department in the 
appeal action, and so notify the appel-
lant and the appeals official. 

(b) Within seven calendar days of his 
designation the Department Counsel 
shall assemble and transmit to the ap-
peals official a file containing the ap-
pealed agency decision and all docu-
ments relevant thereto, including the 
detailed analysis upon which the agen-
cy decision was based. At the same 
time, the Department Counsel shall 
send to the appellant a copy of the 
transmittal document, containing a 
table of contents of the file. 

§ 4.1607 Processing the appeal. 
(a) The appeals official shall arrange 

such conferences with the concerned 
parties as are necessary, including (if 
requested by the appellant) an oral 
presentation. 

(b) The appeals official may require 
either party to submit any additional 
documents, oral or written testimony, 
or other items of evidence which he 
considers necessary for a complete re-
view of the agency decision. 

(c) All documentary evidence sub-
mitted by one party to the appeal ac-
tion shall be made available to the 
other party (or parties), except that 
availability of proprietary information 
may be restricted by the party holding 
the proprietary interest in such infor-
mation. 

§ 4.1608 Oral presentations. 
(a) Upon request of the appellant, an 

opportunity for an oral presentation to 
the appeals official shall be granted. 
The purpose of an oral presentation 
shall be to permit the appellant to dis-
cuss or explain factual evidence sup-
porting his allegations, and/or to ob-
tain oral explanations of pertinent evi-
dence. The time and place of each oral 
presentation shall be determined by 
the appeals official, after consultation 
with the appropriate parties. 

(b) The appellant may, but is not re-
quired to, be represented by legal coun-
sel at an oral presentation. 

(c) The Department Counsel and the 
bureau/office involved shall be invited 
to attend any oral presentation. The 
appeals official may require the at-
tendance and participation of an offi-
cial or employee of the Department, 
whether or not requested by the appel-
lant, if, in the appeals official’s judg-
ment, such official or employee may 
possess knowledge or information per-
tinent to the agency decision being ap-
pealed, and if this knowledge or infor-
mation is unobtainable elsewhere. 

(d) An oral presentation shall not 
constitute a judicial proceeding, and no 
such judicial proceeding or hearing 
shall be provided for in this appeals 
process. There shall be no requirement 
for legal briefs, sworn statements, in-
terrogation under oath, official tran-
scripts of testimony, etc., unless the 
appeals official determines such are 
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necessary for effective disposition of 
the appeal. 

§ 4.1609 Multiple appeals. 
If two or more appellants submit ap-

peals of the same agency decision, 
which are based on the same or similar 
allegations, the appeals official may, 
at his discretion, consider all such ap-
peals concurrently and issue a single 
written decision resolving all of the 
several appeals. 

§ 4.1610 Decision of the appeals offi-
cial. 

(a) Within 30 calendar days after re-
ceipt of an appeal by the Office of 
Hearings and Appeals, the appeals offi-
cial shall issue a written decision, ei-
ther affirming or denying the appeal. 
This decision shall be final, with no ju-
dicial review or further avenue of ap-
peal. 

(b) If the appeals official affirms the 
appeal, his decision regarding further 
action by the agency shall be binding 
upon the agency. 

(c) If it proves impracticable to issue 
a decision within the prescribed 30 cal-
endar days, the appeals official may ex-
tend this period, notifying all con-
cerned parties of the anticipated deci-
sion date. 

PART 5—MAKING PICTURES, TELE-
VISION PRODUCTIONS OR 
SOUND TRACKS ON CERTAIN 
AREAS UNDER THE JURISDICTION 
OF THE DEPARTMENT OF THE IN-
TERIOR 

Sec. 
5.1 Areas administered by U.S. Fish and 

Wildlife Service or National Park Serv-
ice. 

5.2 Areas administered by the Bureau of In-
dian Affairs. 

AUTHORITY: R.S. 463, sec. 3, 39 Stat. 535, as 
amended, sec. 10, 45 Stat. 1224, as amended; 5 
U.S.C. 301, 25 U.S.C. 2, 16 U.S.C. 715i. 

§ 5.1 Areas administered by U.S. Fish 
and Wildlife Service or National 
Park Service. 

(a) Permit required. No picture may be 
filmed, and no television production or 
sound track made on any area adminis-
tered by the U.S. Fish and Wildlife 
Service or the National Park Service, 

of the Department of the Interior, by 
any person other than amateur or bona 
fide newsreel and news television pho-
tographers and soundmen, unless writ-
ten permission has been obtained from 
the Service having jurisdiction over 
the area. Applications for permission 
should be submitted to the local offi-
cial having administrative responsi-
bility for the area involved. 

(b) Fees; bonds. (1) No fees will be 
charged for the making of motion pic-
tures, television productions or sound 
tracks on areas administered by the 
U.S. Fish and Wildlife Service or the 
National Park Service. The regular 
general admission and other fees cur-
rently in effect in any area under the 
jurisdiction of the National Park Serv-
ice are not affected by this paragraph. 

(2) A bond shall be furnished, or de-
posit made in cash or by certified 
check, in an amount to be set by the 
official in charge of the area to insure 
full compliance with all of the condi-
tions prescribed in paragraph (d)(3) of 
this section. 

(c) Approval of application. Permis-
sion to make a motion picture, tele-
vision production or sound track on 
areas administered by the U.S. Fish 
and Wildlife Service or the National 
Park Service will be granted by the 
head of the Service or his authorized 
representative in his discretion and on 
acceptance by the applicant of the con-
ditions set forth in paragraph (d)(3) of 
this section. 

(d) Form of application. The following 
form is prescribed for an application 
for permission to make a motion pic-
ture, television production, or sound 
track on areas administered by the 
U.S. Fish and Wildlife Service or the 
National Park Service: 

Date llllllll 

To the head of the llllllllllllll

Service, Department of the Interior llll

(Area) 
(1) Permission is requested to make, in the 

area mentioned above, a ——————————
(2) The scope of the filming (or production 

or recording) and the manner and extent 
thereof will be as follows 

Weather conditions permitting, work will 
commence on approximately lllll and 
will be completed on approximately ————
llllllllllllllllllllllll

llllllllllllllllllllllll

(An additional sheet should be used if nec-
essary.) 
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