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another storage center, we will retrieve 
and review them for possible disclo-
sure. However, the Federal Govern-
ment destroys many old records, so 
sometimes it is impossible to fill re-
quests. Various laws, regulations, and 
manuals give the time periods for 
keeping records before they may be de-
stroyed. For example, there is informa-
tion about retention of records in the 
Records Disposal Act of 1944, 44 U.S.C. 
3301 through 3314; the Federal Property 
Management Regulations, 41 CFR 101– 
11.4; the General Records Schedules of 
the National Archives and Records Ad-
ministration; and in the HHS Hand-
book: Files Maintenance and Records 
Disposition. 

(b) Furnishing records. The require-
ment is that we furnish copies only of 
records that we have or can retrieve. 
We are not compelled to create new 
records. For example, we are not re-
quired to write a new program so that 
a computer will print information in 
the format you prefer. However, if the 
requested information is maintained in 
computerized form, but we can, with 
minimal computer instructions, 
produce the information on paper, we 
will do this if it is the only way to re-
spond to a request. Nor are we required 
to perform research for you. On the 
other hand, we may decide to conserve 
government resources and at the same 
time supply the records you need by 
consolidating information from various 
records rather than copying them all. 
Moreover, we are required to furnish 
only one copy of a record and usually 
impose that limit. If information exists 
in different forms, we will provide the 
record in the form that best conserves 
government resources. For example, if 
it requires less time and expense to 
provide a computer record as a paper 
printout rather than in an electronic 
medium, we will provide the printout. 

Subpart C—Release and Denial of 
Records 

§ 5.31 Designation of authorized offi-
cials. 

(a) Freedom of Information Officers. To 
provide coordination and consistency 
in responding to FOIA requests, only 
Freedom of Information Officers have 
the authority to release or deny 

records. These same officials determine 
fees. 

(1) HHS Freedom of Information Offi-
cer. Only the HHS Freedom of Informa-
tion Officer may determine whether to 
release or deny records in any of the 
following situations: 

(i) The records you seek include 
records addressed to or sent from an of-
ficial or office of the Office of the Sec-
retary, including its staff offices, or of 
any Regional Director’s Office; 

(ii) The records you seek include any 
records of the Office of Human Devel-
opment Services, the Family Support 
Administration, or any organizational 
unit of HHS not specifically indentified 
below; or 

(iii) The records include records of 
more than one of the major units iden-
tified below (PHS, CMS, and SSA) ei-
ther at headquarters or in a Regional 
Office. 

(2) PHS Freedom of Information Officer. 
If the records you seek are exclusively 
records of the Public Health Service or 
if the records you seek involve more 
than one health agency of the Public 
Health Service, including its records in 
the regions, only the Deputy Assistant 
Secretary for Health (Communica-
tions), who also is the PHS Freedom of 
Information Officer, may determine 
whether to release or deny the records, 
except as follows: 

(i) CDC and ATSDR Freedom of Infor-
mation Officer. If the records you seek 
are exclusively records of the Centers 
for Disease Control and/or the Agency 
for Toxic Substances and Disease Reg-
istry, only the Director, Office of Pub-
lic Affairs, CDC, who also is the CDC 
and ATSDR Freedom of Information 
Officer, may determine whether to re-
lease or deny the records. 

(ii) FDA Freedom of Information Offi-
cer. If the records you seek are exclu-
sively records of the Food and Drug 
Administration, only the Associate 
Commissioner for Public Affairs, FDA, 
who also is the FDA Freedom of Infor-
mation Officer, may determine wheth-
er to release or deny the records. 

(iii) NIH Freedom of Information Offi-
cer. If the records you seek are exclu-
sively records of the National Insti-
tutes of Health, only the Associate Di-
rector of Communications, HIH, who 
also is the NIH Freedom of Information 
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Officer, may determine whether to re-
lease or deny the records. 

(iv) HRSA Freedom of Information Offi-
cer. If the records you seek are exclu-
sively records of the Health Resources 
and Services Administration, only the 
Associate Administrator for Commu-
nications, HRSA, who also is the HRSA 
Freedom of Information Officer, may 
determine whether to release or deny 
the records. 

(v) ADAMHA Freedom of Information 
Officer. If the records you seek are ex-
clusively records of the Alcohol, Drug 
Abuse and Mental Health Administra-
tion, only the Associate Administrator 
for Communications and Public Af-
fairs, ADAMHA, who is also the 
ADAMHA Freedom of Information Offi-
cer, may determine whether to release 
or deny the records. 

(vi) IHS Freedom of Information Offi-
cer. If the records you seek are exclu-
sively records of the Indian Health 
Service, only the Director of Commu-
nications, IHS, who also is the IHS 
Freedom of Information Officer, may 
determine whether to release or deny 
the records. 

(3) SSA Freedom of Information Officer. 
If the records you seek are exclusively 
records of the Social Security Adminis-
tration, including its records in the re-
gions, only the Director, Office of Pub-
lic Inquiries, SSA, who also is the SSA 
Freedom of Information Officer, may 
determine whether to release or deny 
the records. 

(4) CMS Freedom of Information Offi-
cer. If the records you seek are exclu-
sively records of theCenters for Medi-
care & Medicaid Services, including its 
records in the regions, only the Direc-
tor, Office of Public Affairs, CMS, who 
also is the CMS Freedom of Informa-
tion Officer, may determine whether to 
release or deny the records. 

(b) Delegations. Any of the above 
Freedom of Information Officers may 
delegate his or her authority to release 
or deny records and to determine fees. 
Any such delegation requires the con-
currence of the Assistant Secretary for 
Public Affairs. 

(c) Addresses and telephone numbers. 
The addresses and telephone numbers 
of the Freedom of Information Officers 
are listed below. 

FREEDOM OF INFORMATION OFFICERS 

HHS Freedom of Information Officer, Room 
645–F, Hubert H. Humphrey Building, 200 
Independence Avenue SW., Washington, DC 
20201, Tel: (202) 472–7453 

SSA Freedom of Information Officer, Room 
4–H–8, Annex Building, 6401 Security Bou-
levard, Baltimore, Maryland 21235, Tel: 
(301) 965–3962 

CMS Freedom of Information Officer, Room 
100, Professional Building, Office of Public 
Affairs, 6660 Security Boulevard, Balti-
more, Maryland 21207, Tel: (301) 966–5352 

PHS Freedom of Information Officer, Room 
13–C–24, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20857, Tel: (301) 
443–5252 

FDA Freedom of Information Officer, HFW– 
35, Room 12A16, Parklawn Building, 5600 
Fishers Land, Rockville, Maryland 20857, 
Tel: (301) 443–1813 

NIH Freedom of Information Officer, Na-
tional Institutes of Health, Building 31, 
Room 2B39, 9000 Rockville Pike, Bethesda, 
Maryland 20892, Tel: (301) 496–5633 

CDC Freedom of Information Officer, Centers 
for Disease Control, 1600 Clifton Road, NE., 
Atlanta, Georgia 30333, Tel: (404) 329–3286 

HRSA Freedom of Information Officer, Room 
14–43, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20857, Tel: (301) 
443–2086 

ADAMHA Freedom of Information Officer, 
Room 12–C–15, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857, 
Tel: (301) 443–3783 

IHS Freedom of Information Officer, Room 
5–A–39, Parklawn Building, 5600 Fishers 
Land, Rockville, Maryland 20857, Tel: (301) 
443–1397. 

§ 5.32 Release of records. 
(a) Records previously released. If we 

have released a record, or a part of a 
record, to others in the past, we will 
ordinarily release it to you also. How-
ever, we will not release it to you if a 
statute forbids this disclosure, and we 
will not necessarily release it to you if 
an exemption applies in your situation 
and did not apply, or applied dif-
ferently, in the previous situations. 

(b) Unauthorized disclosure. The prin-
ciple stated in paragraph (a) of this 
section, does not apply if the previous 
release was unauthorized. 

(c) Poor copy. If we cannot make a 
legible copy of a record to be released, 
we do not attempt to reconstruct it. 
Instead, we furnish the best copy pos-
sible and note its poor quality in our 
reply. 
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§ 5.33 Denial of requests. 
(a) Information furnished. All denials 

are in writing and describe in general 
terms the material withheld; state the 
reasons for the denial, including, as ap-
plicable, a reference to the specific ex-
emption of the FOIA authorizing the 
withholding or deletion; explain your 
right to appeal the decision and iden-
tify the official to whom you should 
send the appeal; and are signed by the 
person who made the decision to deny 
all or part of the request. 

(b) Unproductive searches. We make a 
diligent search for records to satisfy 
your request. Nevertheless, we may not 
be able always to find the records you 
want using the information you pro-
vided, or they may not exist. If we ad-
vise you that we have been unable to 
find the records despite a diligent 
search, this does not constitute a de-
nial of your request. 

§ 5.34 Appeal of denials. 
(a) Right of appeal. You have the 

right to appeal a partial or full denial 
of your FOIA request. To do so, you 
must put your appeal in writing and 
send it to the review official identified 
in the denial letter. You must send 
your appeal within 30 days from the 
date you receive that letter or from the 
date you receive the records released as 
a partial grant of your request, which-
ever is later. 

(b) Letter of appeal. The appeal letter 
should state reasons why you believe 
that the FOIA exemption(s) we cited do 
not apply to the records that you re-
quested, or give reasons why they 
should be released regardless of wheth-
er the exemption(s) apply. Because we 
have some discretionary authority in 
deciding whether to release or withhold 
records, you may strengthen your re-
quest by explaining your reasons for 
wanting the records. However, you are 
not required to give any explanation. 

(c) Review process. Before making a 
decision on an appeal of a denial, the 
designated review official will consult 
with the General Counsel to ensure 
that the rights and interests of all par-
ties affected by the request are pro-
tected. Also, the concurrence of the As-
sistant Secretary for Public Affairs is 
required in all appeal decisions, includ-
ing those on fees. When the review offi-

cial responds to an appeal, that con-
stitutes the Department’s final action 
on the request. If the review official 
grants your appeal, we will send the 
records to you promptly or let you in-
spect them, or else we will explain the 
reason for any delay and the approxi-
mate date you will receive copies or be 
allowed to inspect the records. If the 
decision is to deny your appeal, the of-
ficial will state the reasons for the de-
cision in writing and inform you of the 
FOIA provision for judicial review. 

§ 5.35 Time limits. 

(a) General. FOIA sets certain time 
limits for us to decide whether to dis-
close the records you requested, and to 
decide appeals. If we fail to meet the 
deadlines, you may proceed as if we 
had denied your request or your appeal. 
We will try diligently to comply with 
the time limits, but if it appears that 
processing your request may take 
longer than we would wish, we will ac-
knowledge your request and tell you 
its status. Since requests may be 
misaddressed or misrouted, you should 
call or write to confirm that we have 
the request and to learn its status if 
you have not heard from us in a rea-
sonable time. 

(b) Time allowed. (1) We will decide 
whether to release records within 10 
working days after your request 
reaches the appropriate FOI office, as 
identified in § 5.31 of this part. When we 
decide to release records, we will actu-
ally provide the records, or let you in-
spect them, as soon as possible after 
that decision. 

(2) We will decide an appeal within 20 
working days after the appeal reaches 
the appropriate review official 

(c) Extension of time limits. FOI Offi-
cers of review officials may extend the 
time limits in unusual circumstances. 
Extension at the request stage and at 
the appeal stage may total up to 10 
working days. We will notify you in 
writing of any extension. ‘‘Unusual cir-
cumstances’’ include situations when 
we: 

(1) Search for and collect records 
from field facilites, archives, or loca-
tions other than the office processing 
the request. 

VerDate Aug<04>2004 02:58 Oct 15, 2004 Jkt 203180 PO 00000 Frm 00023 Fmt 8010 Sfmt 8010 Y:\SGML\203180T.XXX 203180T



24 

45 CFR Subtitle A (10–1–04 Edition) § 5.41 

(2) Search for, collect, or examine a 
great many records in response to a 
single request. 

(3) Consult with another office or 
agency that has substantial interest in 
the determination of the request. 

(4) Conduct negotiations with sub-
mitters and requesters of information 
to determine the nature and extent of 
non-disclosable proprietary materials. 

Subpart D—Fees 
§ 5.41 Fees to be charged—categories 

of requests. 
The paragraphs below state, for each 

category of request, the type of fees 
that we will generally charge. How-
ever, for each of these categories, the 
fees may be limited, waived, or reduced 
for the reasons given in §§ 5.42 through 
5.45 or for other reasons. 

(a) Commercial use request. If your re-
quest is for a commercial use, HHS will 
charge you the costs of search, review, 
and duplication. 

(b) Educational and scientific institu-
tions and news media. If you are an edu-
cational institution or a non-commer-
cial scientific institution, operated pri-
marily for scholarly or scientific re-
search, or a representative of the news 
media, and your request is not for a 
commercial use, HHS will charge you 
only for the duplication of documents. 
Also, HHS will not charge you the 
copying costs for the first 100 pages of 
duplication. 

(c) Other requesters. If your request is 
not the kind described by paragraph (a) 
or (b) of this section, then HHS will 
charge you only for the search and the 
duplication. Also, we will not charge 
you for the first two hours of search 
time or for the copying costs of the 
first 100 pages of duplication. 

§ 5.42 Fees to be charged—general pro-
visions. 

(a) We may charge search fees even if 
the records we find are exempt from 
disclosure, or even if we do not find 
any records at all. 

(b) If we are not charging you for the 
first two hours of search time, under 
§ 5.41(c), and those two hours are spent 
on a computer search, then the two 
free hours are the first two hours of the 
operator’s own operation. If the oper-

ator spends less than two hours on the 
search, we well reduce the total search 
fees by the average hourly rate for the 
operator’s time, multipled by two. 

(c) If we are not charging you for the 
first 100 pages of duplication, under 
§ 5.41 (b) or (c), then those 100 pages are 
the first 100 pages of photocopies of 
standard size pages, or the first 100 
pages of computer printout. If we can-
not use this method to calculate the 
fee reduction, then we will reduce your 
total duplication fee by the normal 
charge for photocopying a standard 
size page, multiplied by 100. 

(d) We will not charge you any fee at 
all if the costs of routine collection and 
processing of the fee are likely to equal 
or exceed the amount of the fee. As of 
May 1987, such costs among the units 
HHS ranged between $6.00 and $12.50. 

(e) If we determine that you (acting 
either alone or together with others) 
are breaking down a single request into 
a series of requests in order to avoid 
(or reduce) the fees charged, we may 
aggregate all these requests for pur-
poses of calculating the fees charged. 

(f) We will charge interest on unpaid 
bills beginning on the 31st day fol-
lowing the day the bill was sent. We 
will use the provisions of Part 30 of 
this Title in assessing interest, admin-
istrative costs, and penalties and in 
taking actions to encourage payment. 

(g) This subpart does not apply to re-
quests for Social Security program 
records on Social Security number 
holders, wage earners, employers, and 
claimants, where the requests are gov-
erned by section 1106 of the Social Se-
curity Act, 42 U.S.C. 1306(c), and by 20 
CFR 442.441. 

§ 5.43 Fee schedule. 
HHS charges the following fees: 
(a) Manual searching for or reviewing 

of records—when the search or review 
is performed by employees at grade 
GS–1 through GS–8, an hourly rate 
based on the salary of a GS–5, step 7, 
employee; when done by a GS–9 
through GS–14, an hourly rate based on 
the salary of a GS–12, step 4, employee; 
and when done by a GS–15 or above, an 
hourly rate based on the salary of a 
GS–15, step 7, employee. In each case, 
the hourly rate will be computed by 
taking the current hourly rate for the 
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