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would not unduly delay the acquisi-
tion; and— 

(i) If it was transmitted through an 
electronic commerce method author-
ized by the IFB, it was received at the 
initial point of entry to the Govern-
ment infrastructure not later than 5:00 
p.m. one working day prior to the date 
specified for receipt of bids; or 

(ii) There is acceptable evidence to 
establish that it was received at the 
Government installation designated for 
receipt of bids and was under the Gov-
ernment’s control prior to the time set 
for receipt of bids. 

(2) However, a late modification of an 
otherwise successful bid, that makes 
its terms more favorable to the Gov-
ernment, will be considered at any 
time it is received and may be accept-
ed. 

(c) Acceptable evidence to establish 
the time of receipt at the Government 
installation includes the time/date 
stamp of that installation on the bid 
wrapper, other documentary evidence 
of receipt maintained by the installa-
tion, or oral testimony or statements 
of Government personnel. 

(d) If an emergency or unanticipated 
event interrupts normal Government 
processes so that bids cannot be re-
ceived at the Government office des-
ignated for receipt of bids by the exact 
time specified in the IFB, and urgent 
Government requirements preclude 
amendment of the bid opening date, 
the time specified for receipt of bids 
will be deemed to be extended to the 
same time of day specified in the IFB 
on the first work day on which normal 
Government processes resume. 

(e) Bids may be withdrawn by written 
notice received at any time before the 
exact time set for receipt of bids. If the 
IFB authorizes facsimile bids, bids may 
be withdrawn via facsimile received at 
any time before the exact time set for 
receipt of bids, subject to the condi-
tions specified in the provision at 
52.214–31, Facsimile Bids. A bid may be 
withdrawn in person by a bidder or its 
authorized representative if, before the 
exact time set for receipt of bids, the 
identity of the person requesting with-
drawal is established and the person 
signs a receipt for the bid. Upon with-
drawal of an electronically transmitted 
bid, the data received must not be 

viewed and, where practicable, must be 
purged from primary and backup data 
storage systems. 

(f) The contracting officer must 
promptly notify any bidder if its bid, 
modification, or withdrawal was re-
ceived late, and must inform the bidder 
whether its bid will be considered, un-
less contract award is imminent and 
the notices prescribed in 14.409 would 
suffice. 

(g) Late bids and modifications that 
are not considered must be held un-
opened, unless opened for identifica-
tion, until after award and then re-
tained with other unsuccessful bids. 
However, any bid bond or guarantee 
must be returned. 

(h) If available, the following must be 
included in the contract files for each 
late bid, modification, or withdrawal: 

(1) The date and hour of receipt. 
(2) A statement, with supporting ra-

tionale, regarding whether the bid was 
considered for award. 

(3) The envelope, wrapper, or other 
evidence of the date of receipt. 

[64 FR 51838, Sept. 24, 1999]

Subpart 14.4—Opening of Bids 
and Award of Contract

14.400 Scope of subpart. 
This subpart contains procedures for 

the receipt, handling, opening, and dis-
position of bids including mistakes in 
bids, and subsequent award of con-
tracts. 

[48 FR 42171, Sept. 19, 1983, as amended at 63 
FR 58594, Oct. 30, 1998].

14.401 Receipt and safeguarding of 
bids. 

(a) All bids (including modifications) 
received before the time set for the 
opening of bids shall be kept secure. 
Except as provided in paragraph (b) of 
this section, the bids shall not be 
opened or viewed, and shall remain in a 
locked bid box, a safe, or in a secured, 
restricted-access electronic bid box. If 
an invitation for bids is cancelled, bids 
shall be returned to the bidders. Nec-
essary precautions shall be taken to 
ensure the security of the bid box or 
safe. Before bid opening, information 
concerning the identity and number of 
bids received shall be made available
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only to Government employees. Such 
disclosure shall be only on a need to 
know basis. When bid samples are sub-
mitted, they shall be handled with suf-
ficient care to prevent disclosure of 
characteristics before bid opening. 

(b) Envelopes marked as bids but not 
identifying the bidder or the solicita-
tion may be opened solely for the pur-
pose of identification, and then only by 
an official designated for this purpose. 
If a sealed bid is opened by mistake 
(e.g., because it is not marked as being 
a bid), the envelope shall be signed by 
the opener, whose position shall also be 
written thereon, and delivered to the 
designated official. This official shall 
immediately write on the envelope (1) 
an explanation of the opening, (2) the 
date and time opened, and (3) the invi-
tation for bids number, and shall sign 
the envelope. The official shall then 
immediately reseal the envelope. 

[48 FR 42171, Sept. 19, 1983, as amended at 60 
FR 34738, July 3, 1995]

14.402 Opening of bids.

14.402–1 Unclassified bids. 
(a) The bid opening officer shall de-

cide when the time set for opening bids 
has arrived and shall inform those 
present of that decision. The officer 
shall then (1) personally and publicly 
open all bids received before that time, 
(2) if practical, read the bids aloud to 
the persons present, and (3) have the 
bids recorded. The original of each bid 
shall be carefully safeguarded, particu-
larly until the abstract of bids required 
by 14.403 has been made and its accu-
racy verified. 

(b) Performance of the procedure in 
paragraph (a) above may be delegated 
to an assistant, but the bid opening of-
ficer remains fully responsible for the 
actions of the assistant. 

(c) Examination of bids by interested 
persons shall be permitted if it does 
not interfere unduly with the conduct 
of Government business. Original bids 
shall not be allowed to pass out of the 
hands of a Government official unless a 
duplicate bid is not available for public 
inspection. The original bid may be ex-
amined by the public only under the 
immediate supervision of a Govern-
ment official and under conditions that 
preclude possibility of a substitution, 

addition, deletion, or alteration in the 
bid.

14.402–2 Classified bids. 
The general public may not attend 

bid openings for classified acquisitions. 
A bidder or its representative may at-
tend and record the results if the indi-
vidual has the appropriate security 
clearance. The contracting officer also 
may make the bids available at a later 
time to properly cleared individuals 
who represent bidders. No public record 
shall be made of bids or bid prices re-
ceived in response to classified invita-
tions for bids. 

[67 FR 6114, Feb. 8, 2002]

14.402–3 Postponement of openings. 
(a) A bid opening may be postponed 

even after the time scheduled for bid 
opening (but otherwise in accordance 
with 14.208) and— 

(1) The contracting officer has reason 
to believe that the bids of an important 
segment of bidders have been delayed 
in the mails, or in the communications 
system specified for transmission of 
bids, for causes beyond their control 
and without their fault or negligence 
(e.g., flood, fire, accident, weather con-
ditions, strikes, or Government equip-
ment blackout or malfunction when 
bids are due); or 

(2) Emergency or unanticipated 
events interrupt normal governmental 
processes so that the conduct of bid 
openings as scheduled is impractical. 

(b) At the time of a determination to 
postpone a bid opening under subpara-
graph (a)(1) above, an announcement of 
the determination shall be publicly 
posted. If practical before issuance of a 
formal amendment of the invitation, 
the determination shall be otherwise 
communicated to prospective bidders 
who are likely to attend the scheduled 
bid opening. 

(c) In the case of paragraph (a)(2) of 
this section, and when urgent Govern-
ment requirements preclude amend-
ment of the solicitation as prescribed 
in 14.208, the time specified for opening 
of bids will be deemed to be extended 
to the same time of day specified in the 
solicitation on the first work day on 
which normal Government processes 
resume. In such cases, the time of ac-
tual bid opening shall be deemed to be
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the time set for bid opening for the 
purpose of determining ‘‘late bids’’ 
under 14.304. A note should be made on 
the abstract of bids or otherwise added 
to the file explaining the cir-
cumstances of the postponement. 

[48 FR 42171, Sept. 19, 1983, as amended at 60 
FR 34738, July 3, 1995; 61 FR 31619, June 20, 
1996]

14.403 Recording of bids. 

(a) Standard Form 1409, Abstract of 
Offers, or Optional Form 1419, Abstract 
of Offers—Construction (or automated 
equivalent), shall be completed and 
certified as to its accuracy by the bid 
opening officer as soon after bid open-
ing as practicable. Where bid items are 
too numerous to warrant complete re-
cording of all bids, abstract entries for 
individual bids may be limited to item 
numbers and bid prices. In preparing 
these forms, the extra columns and SF 
1410, Abstract of Offers—Continuation, 
and OF 1419A, Abstract of Offers—Con-
struction, Continuation Sheet, may be 
used to label and record such informa-
tion as the contracting activity deems 
necessary. 

(b) Abstracts of offers for unclassified 
acquisitions shall be available for pub-
lic inspection. Such abstracts shall not 
contain information regarding failure 
to meet minimum standards of respon-
sibility, apparent collusion of bidders, 
or other notations properly exempt 
from disclosure to the public in accord-
ance with agency regulations imple-
menting subpart 24.2. 

(c) The forms identified in paragraph 
(a) above need not be used by the De-
fense Fuel Supply Center for acquisi-
tions of coal or petroleum products or 
by the Defense Personnel Support Cen-
ter for perishable subsistence items. 

(d) If an invitation for bids is can-
celled before the time set for bid open-
ing, this fact shall be recorded together 
with a statement of the number of bids 
invited and the number of bids re-
ceived. 

[48 FR 42171, Sept. 19, 1983, as amended at 54 
FR 29280, July 11, 1989]

14.404 Rejection of bids.

14.404–1 Cancellation of invitations 
after opening. 

(a)(1) Preservation of the integrity of 
the competitive bid system dictates 
that, after bids have been opened, 
award must be made to that respon-
sible bidder who submitted the lowest 
responsive bid, unless there is a com-
pelling reason to reject all bids and 
cancel the invitation. 

(2) Every effort shall be made to an-
ticipate changes in a requirement be-
fore the date of opening and to notify 
all prospective bidders of any resulting 
modification or cancellation. This will 
permit bidders to change their bids and 
prevent unnecessary exposure of bid 
prices. 

(3) As a general rule, after the open-
ing of bids, an invitation should not be 
cancelled and resolicited due solely to 
increased requirements for the items 
being acquired. Award should be made 
on the initial invitation for bids and 
the additional quantity should be 
treated as a new acquisition. 

(b) When it is determined before 
award but after opening that the re-
quirements of 11.201 (relating to the 
availability and identification of speci-
fications) have not been met, the invi-
tation shall be cancelled. 

(c) Invitations may be cancelled and 
all bids rejected before award but after 
opening when, consistent with para-
graph (a)(1) above, the agency head de-
termines in writing that— 

(1) Inadequate or ambiguous speci-
fications were cited in the invitation; 

(2) Specifications have been revised; 
(3) The supplies or services being con-

tracted for are no longer required; 
(4) The invitation did not provide for 

consideration of all factors of cost to 
the Government, such as cost of trans-
porting Government-furnished prop-
erty to bidders’ plants; 

(5) Bids received indicate that the 
needs of the Government can be satis-
fied by a less expensive article differing 
from that for which the bids were in-
vited; 

(6) All otherwise acceptable bids re-
ceived are at unreasonable prices, or 
only one bid is received and the con-
tracting officer cannot determine the 
reasonableness of the bid price;
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(7) The bids were not independently 
arrived at in open competition, were 
collusive, or were submitted in bad 
faith (see subpart 3.3 for reports to be 
made to the Department of Justice); 

(8) No responsive bid has been re-
ceived from a responsible bidder. 

(9) A cost comparison as prescribed in 
OMB Circular A–76 and subpart 7.3 
shows that performance by the Govern-
ment is more economical; or 

(10) For other reasons, cancellation is 
clearly in the public’s interest. 

(d) Should administrative difficulties 
be encountered after bid opening that 
may delay award beyond bidders’ ac-
ceptance periods, the several lowest 
bidders whose bids have not expired (ir-
respective of the acceptance period 
specified in the bid) should be re-
quested, before expiration of their bids, 
to extend in writing the bid acceptance 
period (with consent of sureties, if any) 
in order to avoid the need for resolic-
iting. 

(e) Under some circumstances, com-
pletion of the acquisition after can-
cellation of the invitation for bids may 
be appropriate. 

(1) If the invitation for bids has been 
cancelled for the reasons specified in 
subparagraphs (c) (6), (7), or (8) of this 
subsection, and the agency head has 
authorized, in the determination in 
paragraph (c) of this subsection, the 
completion of the acquisition through 
negotiation, the contracting officer 
shall proceed in accordance with para-
graph (f) of this subsection. 

(2) If the invitation for bids has been 
cancelled for the reasons specified in 
subparagraphs (c) (1), (2), (4), (5), or (10) 
of this subsection, or for the reasons in 
subparagraphs (c) (6), (7), or (8) of this 
subsection and completion through ne-
gotiation is not authorized under sub-
paragraph (e)(1) of this subsection, the 
contracting officer shall proceed with a 
new acquisition. 

(f) When the agency head has deter-
mined, in accordance with paragraph 
(e)(1) of this subsection, that an invita-
tion for bids should be canceled and 
that use of negotiation is in the Gov-
ernment’s interest, the contracting of-
ficer may negotiate (in accordance 
with part 15, as appropriate) and make 
award without issuing a new solicita-
tion provided— 

(1) Each responsible bidder in the 
sealed bid acquisition has been given 
notice that negotiations will be con-
ducted and has been given an oppor-
tunity to participate in negotiations; 
and 

(2) The award is made to the respon-
sible bidder offering the lowest nego-
tiated price. 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 1738, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 55 FR 52790, Dec. 21, 1990; 60 FR 48248, 
Sept. 18, 1995; 62 FR 51230, Sept. 30, 1997]

14.404–2 Rejection of individual bids. 

(a) Any bid that fails to conform to 
the essential requirements of the invi-
tation for bids shall be rejected. 

(b) Any bid that does not conform to 
the applicable specifications shall be 
rejected unless the invitation author-
ized the submission of alternate bids 
and the supplies offered as alternates 
meet the requirements specified in the 
invitation. 

(c) Any bid that fails to conform to 
the delivery schedule or permissible al-
ternates stated in the invitation shall 
be rejected. 

(d) A bid shall be rejected when the 
bidder imposes conditions that would 
modify requirements of the invitation 
or limit the bidder’s liability to the 
Government, since to allow the bidder 
to impose such conditions would be 
prejudicial to other bidders. For exam-
ple, bids shall be rejected in which the 
bidder— 

(1) Protects against future changes in 
conditions, such as increased costs, if 
total possible costs to the Government 
cannot be determined; 

(2) Fails to state a price and indi-
cates that price shall be price in effect 
at time of delivery; 

(3) States a price but qualifies it as 
being subject to price in effect at time of 
delivery; 

(4) When not authorized by the invi-
tation, conditions or qualifies a bid by 
stipulating that it is to be considered 
only if, before date of award, the bidder 
receives (or does not receive) award 
under a separate solicitation; 

(5) Requires that the Government is 
to determine that the bidder’s product 
meets applicable Government speci-
fications; or
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(6) Limits rights of the Government 
under any contract clause. 

(e) A low bidder may be requested to 
delete objectionable conditions from a 
bid provided the conditions do not go 
to the substance, as distinguished from 
the form, of the bid, or work an injus-
tice on other bidders. A condition goes 
to the substance of a bid where it af-
fects price, quantity, quality, or deliv-
ery of the items offered. 

(f) Any bid may be rejected if the 
contracting officer determines in writ-
ing that it is unreasonable as to price. 
Unreasonableness of price includes not 
only the total price of the bid, but the 
prices for individual line items as well. 

(g) Any bid may be rejected if the 
prices for any line items or subline 
items are materially unbalanced (see 
15.404–1(g)). 

(h) Bids received from any person or 
concern that is suspended, debarred, 
proposed for debarment, or declared in-
eligible as of the bid opening date shall 
be rejected unless a compelling reason 
determination is made (see subpart 
9.4). 

(i) Low bids received from concerns 
determined to be not responsible pursu-
ant to subpart 9.1 shall be rejected (but 
if a bidder is a small business concern, 
see 19.6 with respect to certificates of 
competency). 

(j) When a bid guarantee is required 
and a bidder fails to furnish the guar-
antee in accordance with the require-
ments of the invitation for bids, the bid 
shall be rejected, except as otherwise 
provided in 28.101–4. 

(k) The originals of all rejected bids, 
and any written findings with respect 
to such rejections, shall be preserved 
with the papers relating to the acquisi-
tion. 

(l) After submitting a bid, if all of a 
bidder’s assets or that part related to 
the bid are transferred during the pe-
riod between the bid opening and the 
award, the transferee may not be able 
to take over the bid. Accordingly, the 
contracting officer shall reject the bid 
unless the transfer is effected by merg-
er, operation of law, or other means 

not barred by 41 U.S.C. 15 or 31 U.S.C. 
3727. 

[48 FR 42171, Sept. 19, 1983, as amended at 51 
FR 2649, Jan. 17, 1986; 55 FR 25527, June 21, 
1990; 55 FR 36795, Sept. 6, 1990; 56 FR 29127, 
June 25, 1991; 62 FR 232, Jan. 2, 1997; 62 FR 
51270, Sept. 30, 1997; 65 FR 80265, Dec. 20, 2000; 
66 FR 17756, Apr. 3, 2001; 66 FR 66986, 66989, 
Dec. 27, 2001]

14.404–3 Notice to bidders of rejection 
of all bids. 

When it is determined necessary to 
reject all bids, the contracting officer 
shall notify each bidder that all bids 
have been rejected and shall state the 
reason for such action.

14.404–4 Restrictions on disclosure of 
descriptive literature. 

When a bid is accompanied by de-
scriptive literature (as defined in 2.101), 
and the bidder imposes a restriction 
that prevents the public disclosure of 
such literature, the restriction may 
render the bid nonresponsive. The re-
striction renders the bid nonresponsive 
if it prohibits the disclosure of suffi-
cient information to permit competing 
bidders to know the essential nature 
and type of the products offered or 
those elements of the bid that relate to 
quantity, price, and delivery terms. 
The provisions of this paragraph do not 
apply to unsolicited descriptive lit-
erature submitted by a bidder if such 
literature does not qualify the bid (see 
14.202–5(e)). 

[48 FR 42171, Sept. 19, 1983, as amended at 67 
FR 13056, Mar. 20, 2002]

14.404–5 All or none qualifications. 
Unless the solicitation provides oth-

erwise, a bid may be responsive not-
withstanding that the bidder specifies 
that award will be accepted only on all, 
or a specified group, of the items. Bid-
ders shall not be permitted to with-
draw or modify all or none qualifica-
tions after bid opening since such 
qualifications are substantive and af-
fect the rights of other bidders.

14.405 Minor informalities or irreg-
ularities in bids. 

A minor informality or irregularity 
is one that is merely a matter of form 
and not of substance. It also pertains 
to some immaterial defect in a bid or

VerDate jul<14>2003 11:19 Nov 03, 2004 Jkt 203198 PO 00000 Frm 00238 Fmt 8010 Sfmt 8010 Y:\SGML\203198T.XXX 203198T



239

Federal Acquisition Regulation 14.407–2

variation of a bid from the exact re-
quirements of the invitation that can 
be corrected or waived without being 
prejudicial to other bidders. The defect 
or variation is immaterial when the ef-
fect on price, quantity, quality, or de-
livery is negligible when contrasted 
with the total cost or scope of the sup-
plies or services being acquired. The 
contracting officer either shall give the 
bidder an opportunity to cure any defi-
ciency resulting from a minor infor-
mality or irregularity in a bid or waive 
the deficiency, whichever is to the ad-
vantage of the Government. Examples 
of minor informalities or irregularities 
include failure of a bidder to— 

(a) Return the number of copies of 
signed bids required by the invitation; 

(b) Furnish required information con-
cerning the number of its employees; 

(c) Sign its bid, but only if— 
(1) The unsigned bid is accompanied 

by other material indicating the bid-
der’s intention to be bound by the un-
signed bid (such as the submission of a 
bid guarantee or a letter signed by the 
bidder, with the bid, referring to and 
clearly identifying the bid itself); or 

(2) The firm submitting a bid has for-
mally adopted or authorized, before the 
date set for opening of bids, the execu-
tion of documents by typewritten, 
printed, or stamped signature and sub-
mits evidence of such authorization 
and the bid carries such a signature; 

(d) Acknowledge receipt of an amend-
ment to an invitation for bids, but only 
if— 

(1) The bid received clearly indicates 
that the bidder received the amend-
ment, such as where the amendment 
added another item to the invitation 
and the bidder submitted a bid on the 
item; or 

(2) The amendment involves only a 
matter of form or has either no effect 
or merely a negligible effect on price, 
quantity, quality, or delivery of the 
item bid upon; and 

(e) Execute the representations with 
respect to Equal Opportunity and Af-
firmative Action Programs, as set 
forth in the clauses at 52.222–22, Pre-
vious Contracts and Compliance Re-

ports, and 52.222–25, Affirmative Action 
Compliance. 

[48 FR 42171, Sept. 19, 1983, as amended at 55 
FR 25527, June 21, 1990; 62 FR 236, Jan. 2, 1997; 
64 FR 10532, Mar. 4, 1999]

14.406 Receipt of an unreadable elec-
tronic bid. 

If a bid received at the Government 
facility by electronic data interchange 
is unreadable to the degree that con-
formance to the essential requirements 
of the invitation for bids cannot be 
ascertained, the contracting officer im-
mediately shall notify the bidder that 
the bid will be rejected unless the bid-
der provides clear and convincing evi-
dence— 

(a) Of the content of the bid as origi-
nally submitted; and 

(b) That the unreadable condition of 
the bid was caused by Government 
software or hardware error, malfunc-
tion, or other Government mis-
handling. 

[60 FR 34738, July 3, 1995]

14.407 Mistakes in bids.

14.407–1 General. 

After the opening of bids, contracting 
officers shall examine all bids for mis-
takes. In cases of apparent mistakes 
and in cases where the contracting offi-
cer has reason to believe that a mis-
take may have been made, the con-
tracting officer shall request from the 
bidder a verification of the bid, calling 
attention to the suspected mistake. If 
the bidder alleges a mistake, the mat-
ter shall be processed in accordance 
with this section 14.407. Such actions 
shall be taken before award. 

[48 FR 42171, Sept. 19, 1983. Redesignated and 
amended at 60 FR 34738, July 3, 1995]

14.407–2 Apparent clerical mistakes. 

(a) Any clerical mistake, apparent on 
its face in the bid, may be corrected by 
the contracting officer before award. 
The contracting officer first shall ob-
tain from the bidder a verification of 
the bid intended. Examples of apparent 
mistakes are— 

(1) Obvious misplacement of a dec-
imal point;
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(2) Obviously incorrect discounts (for 
example, 1 percent 10 days, 2 percent 20 
days, 5 percent 30 days); 

(3) Obvious reversal of the price f.o.b. 
destination and price f.o.b. origin; and 

(4) Obvious mistake in designation of 
unit. 

(b) Correction of the bid shall be ef-
fected by attaching the verification to 
the original bid and a copy of the 
verification to the duplicate bid. Cor-
rection shall not be made on the face of 
the bid; however, it shall be reflected 
in the award document. 

(c) Correction of bids submitted by 
electronic data interchange shall be ef-
fected by including in the electronic 
solicitation file the original bid, the 
verification request, and the bid 
verification. 

[48 FR 42171, Sept. 19, 1983. Redesignated and 
amended at 60 FR 34738, July 3, 1995]

14.407–3 Other mistakes disclosed be-
fore award. 

In order to minimize delays in con-
tract awards, administrative deter-
minations may be made as described in 
this 14.407–3 in connection with mis-
takes in bids alleged after opening of 
bids and before award. The authority 
to permit correction of bids is limited 
to bids that, as submitted, are respon-
sive to the invitation and may not be 
used to permit correction of bids to 
make them responsive. This authority 
is in addition to that in 14.407–2 or that 
may be otherwise available. 

(a) If a bidder requests permission to 
correct a mistake and clear and con-
vincing evidence establishes both the 
existence of the mistake and the bid 
actually intended, the agency head 
may make a determination permitting 
the bidder to correct the mistake; pro-
vided, that if this correction would re-
sult in displacing one or more lower 
bids, such a determination shall not be 
made unless the existence of the mis-
take and the bid actually intended are 
ascertainable substantially from the 
invitation and the bid itself. 

(b) If (1) a bidder requests permission 
to withdraw a bid rather than correct 
it, (2) the evidence is clear and con-
vincing both as to the existence of a 
mistake and as to the bid actually in-
tended, and (3) the bid, both as uncor-
rected and as corrected, is the lowest 

received, the agency head may make a 
determination to correct the bid and 
not permit its withdrawal. 

(c) If, under paragraph (a) or (b) of 
this subsection, 

(1) The evidence of a mistake is clear 
and convincing only as to the mistake 
but not as to the intended bid, or 

(2) The evidence reasonably supports 
the existence of a mistake but is not 
clear and convincing, an official above 
the contracting officer, unless other-
wise provided by agency procedures, 
may make a determination permitting 
the bidder to withdraw the bid. 

(d) If the evidence does not warrant a 
determination under paragraph (a), (b), 
or (c) above, the agency head may 
make a determination that the bid be 
neither withdrawn nor corrected. 

(e) Heads of agencies may delegate 
their authority to make the determina-
tions under paragraphs (a), (b), (c), and 
(d) of this 14.407–3 to a central author-
ity, or a limited number of authorities 
as necessary, in their agencies, without 
power of redelegation. 

(f) Each proposed determination shall 
have the concurrence of legal counsel 
within the agency concerned before 
issuance. 

(g) Suspected or alleged mistakes in 
bids shall be processed as follows. A 
mere statement by the administrative 
officials that they are satisfied that an 
error was made is insufficient. 

(1) The contracting officer shall im-
mediately request the bidder to verify 
the bid. Action taken to verify bids 
must be sufficient to reasonably assure 
the contracting officer that the bid as 
confirmed is without error, or to elicit 
the allegation of a mistake by the bid-
der. To assure that the bidder will be 
put on notice of a mistake suspected by 
the contracting officer, the bidder 
should be advised as appropriate— 

(i) That its bid is so much lower than 
the other bids or the Government’s es-
timate as to indicate a possibility of 
error; 

(ii) Of important or unusual charac-
teristics of the specifications; 

(iii) Of changes in requirements from 
previous purchases of a similar item; or 

(iv) Of any other information, proper 
for disclosure, that leads the con-
tracting officer to believe that there is 
a mistake in bid.
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(2) If the bid is verified, the con-
tracting officer shall consider the bid 
as originally submitted. If the time for 
acceptance of bids is likely to expire 
before a decision can be made, the con-
tracting officer shall request all bid-
ders whose bids may become eligible 
for award to extend the time for ac-
ceptance of their bids in accordance 
with 14.404–1(d). If the bidder whose bid 
is believed erroneous does not (or can-
not) grant an extension of time, the bid 
shall be considered as originally sub-
mitted (but see subparagraph (5) 
below). If the bidder alleges a mistake, 
the contracting officer shall advise the 
bidder to make a written request to 
withdraw or modify the bid. The re-
quest must be supported by statements 
(sworn statements, if possible) and 
shall include all pertinent evidence 
such as the bidder’s file copy of the bid, 
the original worksheets and other data 
used in preparing the bid, subcontrac-
tors’ quotations, if any, published price 
lists, and any other evidence that es-
tablishes the existence of the error, the 
manner in which it occurred, and the 
bid actually intended. 

(3) When the bidder furnishes evi-
dence supporting an alleged mistake, 
the contracting officer shall refer the 
case to the appropriate authority (see 
paragraph (e) above) together with the 
following data: 

(i) A signed copy of the bid involved. 
(ii) A copy of the invitation for bids 

and any specifications or drawings rel-
evant to the alleged mistake. 

(iii) An abstract or record of the bids 
received. 

(iv) The written request by the bidder 
to withdraw or modify the bid, to-
gether with the bidder’s written state-
ment and supporting evidence. 

(v) A written statement by the con-
tracting officer setting forth— 

(A) A description of the supplies or 
services involved; 

(B) The expiration date of the bid in 
question and of the other bids sub-
mitted; 

(C) Specific information as to how 
and when the mistake was alleged; 

(D) A summary of the evidence sub-
mitted by the bidder; 

(E) In the event only one bid was re-
ceived, a quotation of the most recent 
contract price for the supplies or serv-

ices involved or, in the absence of a re-
cent comparable contract, the con-
tracting officer’s estimate of a fair 
price for the supplies or services; 

(F) Any additional pertinent evi-
dence; and 

(G) A recommendation that either 
the bid be considered for award in the 
form submitted, or the bidder be au-
thorized to withdraw or modify the bid. 

(4) When time is of the essence be-
cause of the expiration of bids or other-
wise, the contracting officer may refer 
the case by telegraph or telephone to 
the appropriate authority. Ordinarily, 
the contracting officer will not refer 
mistake in bid cases by telegraph or 
telephone to the appropriate authority 
when the determination set forth in 
paragraphs (a) or (b) above is applica-
ble, since actual examination is gen-
erally necessary to determine whether 
the evidence presented is clear and 
convincing. 

(5) Where the bidder fails or refuses 
to furnish evidence in support of a sus-
pected or alleged mistake, the con-
tracting officer shall consider the bid 
as submitted unless (i) the amount of 
the bid is so far out of line with the 
amounts of other bids received, or with 
the amount estimated by the agency or 
determined by the contracting officer 
to be reasonable, or (ii) there are other 
indications of error so clear, as to rea-
sonably justify the conclusion that ac-
ceptance of the bid would be unfair to 
the bidder or to other bona fide bid-
ders. Attempts made to obtain the in-
formation required and the action 
taken with respect to the bid shall be 
fully documented. 

(h) Each agency shall maintain 
records of all determinations made in 
accordance with this subsection 14.407–
3, the facts involved, and the action 
taken in each case. Copies of all such 
determinations shall be included in the 
file. 

(i) Nothing contained in this sub-
section 14.407–3 prevents an agency 
from submitting doubtful cases to the 
Comptroller General for advance deci-
sion. 

[48 FR 42171, Sept. 19, 1983, as amended at 53 
FR 17857, May 18, 1988; 54 FR 13023, Mar. 29, 
1989. Redesignated and amended at 60 FR 
34738, July 3, 1995]
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14.407–4 Mistakes after award. 
If a contractor’s discovery and re-

quest for correction of a mistake in bid 
is not made until after the award, it 
shall be processed under the procedures 
of subpart 33.2 and the following: 

(a) When a mistake in a contractor’s 
bid is not discovered until after award, 
the mistake may be corrected by con-
tract modification if correcting the 
mistake would be favorable to the Gov-
ernment without changing the essen-
tial requirements of the specifications. 

(b) In addition to the cases con-
templated in paragraph (a) above or as 
otherwise authorized by law, agencies 
are authorized to make a determina-
tion— 

(1) To rescind a contract; 
(2) To reform a contract (i) to delete 

the items involved in the mistake or 
(ii) to increase the price if the contract 
price, as corrected, does not exceed 
that of the next lowest acceptable bid 
under the original invitation for bids; 
or 

(3) That no change shall be made in 
the contract as awarded, if the evi-
dence does not warrant a determina-
tion under subparagraphs (1) or (2) 
above. 

(c) Determinations under subpara-
graphs (b)(1) and (2) above may be made 
only on the basis of clear and con-
vincing evidence that a mistake in bid 
was made. In addition, it must be clear 
that the mistake was (1) mutual, or (2) 
if unilaterally made by the contractor, 
so apparent as to have charged the con-
tracting officer with notice of the prob-
ability of the mistake. 

(d) Each proposed determination 
shall be coordinated with legal counsel 
in accordance with agency procedures. 

(e) Mistakes alleged or disclosed 
after award shall be processed as fol-
lows: 

(1) The contracting officer shall re-
quest the contractor to support the al-
leged mistake by submission f written 
statements and pertinent evidence, 
such as (i) the contractor’s file copy of 
the bid, (ii) the contractor’s original 
worksheets and other data used in pre-
paring the bid, (iii) subcontractors’ and 
suppliers’ quotations, if any, (iv) pub-
lished price lists, and (v) any other evi-
dence that will serve to establish the 
mistake, the manner in which the mis-

take occurred, and the bid actually in-
tended. 

(2) The case file concerning an al-
leged mistake shall contain the fol-
lowing: 

(i) All evidence furnished by the con-
tractor in support of the alleged mis-
take. 

(ii) A signed statement by the con-
tracting officer— 

(A) Describing the supplies or serv-
ices involved; 

(B) Specifying how and when the mis-
take was alleged or disclosed; 

(C) Summarizing the evidence sub-
mitted by the contractor and any addi-
tional evidence considered pertinent; 

(D) Quoting, in cases where only one 
bid was received, the most recent con-
tract price for the supplies or services 
involved, or in the absence of a recent 
comparable contract, the contracting 
officer’s estimate of a fair price for the 
supplies or services and the basis for 
the estimate; 

(E) Setting forth the contracting offi-
cer’s opinion whether a bona fide mis-
take was made and whether the con-
tracting officer was, or should have 
been, on constructive notice of the mis-
take before the award, together with 
the reasons for, or data in support of, 
such opinion; 

(F) Setting forth the course of action 
with respect to the alleged mistake 
that the contracting officer considers 
proper on the basis of the evidence, and 
if other than a change in contract price 
is recommended, the manner by which 
the supplies or services will otherwise 
be acquired; and 

(G) Disclosing the status of perform-
ance and payments under the contract, 
including contemplated performance 
and payments. 

(iii) A signed copy of the bid in-
volved. 

(iv) A copy of the invitation for bids 
and any specifications or drawings rel-
evant to the alleged mistake. 

(v) An abstract of written record of 
the bids received. 

(vi) A written request by the con-
tractor to reform or rescind the con-
tract, and copies of all other relevant 
correspondence between the con-
tracting officer and the contractor con-
cerning the alleged mistake.
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(vii) A copy of the contract and any 
related change orders or supplemental 
agreements. 

(f) Each agency shall include in the 
contract file a record of (1) all deter-
minations made in accordance with 
this 14.407–4, (2) the facts involved, and 
(3) the action taken in each case. 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 1738, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985. Redesignated and amended at 60 FR 
34738, July 3, 1995; 63 FR 58602, Oct. 30, 1998]

14.408 Award.

14.408–1 General. 
(a) The contracting officer shall 

make a contract award (1) by written 
or electronic notice, (2) within the time 
for acceptance specified in the bid or 
an extension (see 14.404–1(d)), and (3) to 
that responsible bidder whose bid, con-
forming to the invitation, will be most 
advantageous to the Government, con-
sidering only price and the price-re-
lated factors (see 14.201–8) included in 
the invitation. Award shall not be 
made until all required approvals have 
been obtained and the award otherwise 
conforms with 14.103–2. 

(b) If less than three bids have been 
received, the contracting officer shall 
examine the situation to ascertain the 
reasons for the small number of re-
sponses. Award shall be made notwith-
standing the limited number of bids. 
However, the contracting officer shall 
initiate, if appropriate, corrective ac-
tion to increase competition in future 
solicitations for the same or similar 
items, and include a notation of such 
action in the records of the invitation 
for bids (see 14.204). 

(c)(1) Award shall be made by mailing 
or otherwise furnishing a properly exe-
cuted award document to the success-
ful bidder. 

(2) When a notice of award is issued, 
it shall be followed as soon as possible 
by the formal award. 

(3) When more than one award results 
from any single invitation for bids, sep-
arate award documents shall be suit-
ably numbered and executed. 

(4) When an award is made to a bid-
der for less than all of the items that 
may be awarded to that bidder and ad-
ditional items are being withheld for 
subsequent award, the award shall 

state that the Government may make 
subsequent awards on those additional 
items within the bid acceptance period. 

(5) All provisions of the invitation for 
bids, including any acceptable addi-
tions or changes made by a bidder in 
the bid, shall be clearly and accurately 
set forth (either expressly or by ref-
erence) in the award document. The 
award is an acceptance of the bid, and 
the bid and the award constitute the 
contract. 

(d)(1) Award is generally made by 
using the Award portion of Standard 
Form (SF) 33, Solicitation, Offer, and 
Award, or SF 1447, Solicitation/Con-
tract (see 53.214). If an offer on an SF 33 
leads to further changes, the resulting 
contract shall be prepared as a bilat-
eral document on SF 26, Award/Con-
tract. 

(2) Use of the Award portion of SF 33, 
SF 26, or SF 1447, does not preclude the 
additional use of informal documents, 
including telegrams or electronic 
transmissions, as notices of awards. 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 54 FR 48984, Nov. 28, 1989; 55 FR 3881, 
Feb. 5, 1990. Redesignated at 60 FR 34738, 
July 3, 1995; 60 FR 42654, Aug. 16, 1995]

14.408–2 Responsible bidder—reason-
ableness of price. 

(a) The contracting officer shall de-
termine that a prospective contractor 
is responsible (see subpart 9.1) and that 
the prices offered are reasonable before 
awarding the contract. The price anal-
ysis techniques in 15.404–1(b) may be 
used as guidelines. In each case the de-
termination shall be made in the light 
of all prevailing circumstances. Par-
ticular care must be taken in cases 
where only a single bid is received. 

(b) The price analysis shall consider 
whether bids are materially unbal-
anced (see 15.404–1(g)). 

[48 FR 42171, Sept. 19, 1983, as amended at 55 
FR 25527, June 21, 1990. Redesignated at 60 
FR 34738, July 3, 1995, as amended at 62 FR 
51270, Sept. 30, 1997]

14.408–3 Prompt payment discounts. 

(a) Prompt payment discounts shall 
not be considered in the evaluation of 
bids. However, any discount offered 
will form a part of the award, and will
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be taken by the payment center if pay-
ment is made within the discount pe-
riod specified by the bidder. As an al-
ternative to indicating a discount in 
conjunction with the offer, bidders may 
prefer to offer discounts on individual 
invoices. 

(b) See 32.111(c)(1), which prescribes 
the contract clause at 52.232–8, Dis-
counts for Prompt Payment. 

[48 FR 42171, Sept. 19, 1983, as amended at 50 
FR 26903, June 28, 1985. Redesignated at 60 
FR 34738, July 3, 1995]

14.408–4 Economic price adjustment. 
(a) Bidder proposes economic price ad-

justment. 
(1) When a solicitation does not con-

tain an economic price adjustment 
clause but a bidder proposes one with a 
ceiling that the price will not exceed, 
the bid shall be evaluated on the basis 
of the maximum possible economic 
price adjustment of the quoted base 
price. 

(2) If the bid is eligible for award, the 
contracting officer shall request the 
bidder to agree to the inclusion in the 
award of an approved economic price 
adjustment clause (see 16.203) that is 
subject to the same ceiling. If the bid-
der will not agree to an approved 
clause, the award may be made on the 
basis of the bid as originally sub-
mitted. 

(3) Bids that contain economic price 
adjustments with no ceiling shall be re-
jected unless a clear basis for evalua-
tion exists. 

(b) Government proposes economic price 
adjustment. 

(1) When an invitation contains an 
economic price adjustment clause and 
no bidder takes exception to the provi-
sions, bids shall be evaluated on the 
basis of the quoted prices without the 
allowable economic price adjustment 
being added. 

(2) When a bidder increases the max-
imum percentage of economic price ad-
justment stipulated in the invitation 
or limits the downward economic price 
adjustment provisions of the invita-
tion, the bid shall be rejected as non-
responsive. 

(3) When a bid indicates deletion of 
the economic price adjustment clause, 
the bid shall be rejected as nonrespon-
sive since the downward economic 

price adjustment provisions are there-
by limited. 

(4) When a bidder decreases the max-
imum percentage of economic price ad-
justment stipulated in the invitation, 
the bid shall be evaluated at the base 
price on an equal basis with bids that 
do not reduce the stipulated ceiling. 
However, after evaluation, if the bidder 
offering the lower ceiling is in a posi-
tion to receive the award, the award 
shall reflect the lower ceiling. 

[48 FR 42171, Sept. 19, 1983. Redesignated at 
60 FR 34738, July 3, 1995]

14.408–5 [Reserved]

14.408–6 Equal low bids. 
(a) Contracts shall be awarded in the 

following order of priority when two or 
more low bids are equal in all respects: 

(1) Small business concerns that are 
also labor surplus area concerns. 

(2) Other small business concerns. 
(3) Other business concerns. 
(b) If two or more bidders still re-

main equally eligible after application 
of paragraph (a) above, award shall be 
made by a drawing by lot limited to 
those bidders. If time permits, the bid-
ders involved shall be given an oppor-
tunity to attend the drawing. The 
drawing shall be witnessed by at least 
three persons, and the contract file 
shall contain the names and addresses 
of the witnesses and the person super-
vising the drawing. 

(c) When an award is to be made by 
using the priorities under this 14.408–6, 
the contracting officer shall include a 
written agreement in the contract that 
the contractor will perform, or cause 
to be performed, the contract in ac-
cordance with the circumstances justi-
fying the priority used to break the tie 
or select bids for a drawing by lot. 

[48 FR 42171, Sept. 19, 1983. Redesignated and 
amended at 60 FR 34738, July 3, 1995; 60 FR 
48260, Sept. 18, 1995]

14.408–7 Documentation of award. 
(a) The contracting officer shall doc-

ument compliance with 14.103–2 in the 
contract file. 

(b) The documentation shall either 
state that the accepted bid was the 
lowest bid received, or list all lower 
bids with reasons for their rejection in 
sufficient detail to justify the award.
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(c) When an award is made after re-
ceipt of equal low bids, the documenta-
tion shall describe how the tie was bro-
ken. 

[48 FR 42171, Sept. 19, 1983. Redesignated at 
60 FR 34738, July 3, 1995]

14.408–8 Protests against award. 
See subpart 33.1, Protests. 

[50 FR 23606, June 4, 1985. Redesignated at 60 
FR 34738, July 3, 1995]

14.409 Information to bidders.

14.409–1 Award of unclassified con-
tracts. 

(a)(1) The contracting officer shall as 
a minimum (subject to any restrictions 
in Subpart 9.4)— 

(i) Notify each unsuccessful bidder in 
writing or electronically within three 
days after contract award, that its bid 
was not accepted. ‘‘Day,’’ for purposes 
of the notification process, means cal-
endar day, except that the period will 
run until a day which is not a Satur-
day, Sunday, or legal holiday; 

(ii) Extend appreciation for the inter-
est the unsuccessful bidder has shown 
in submitting a bid; and 

(iii) When award is made to other 
than a low bidder, state the reason for 
rejection in the notice to each of the 
unsuccessful low bidders. 

(2) For acquisitions subject to the 
Trade Agreements Act or a Free Trade 
Agreement (see 25.408(a)(5)), agencies 
must include in notices given unsuc-
cessful bidders from designated or Free 
Trade Agreement countries— 

(i) The dollar amount of the success-
ful bid; and 

(ii) The name and address of the suc-
cessful bidder. 

(b) Information included in para-
graph (a)(2) of this subsection shall be 
provided to any unsuccessful bidder 
upon request except when multiple 
awards have been made and furnishing 
information on the successful bids 
would require so much work as to 
interfere with normal operations of the 
contracting office. In such cir-
cumstances, only information con-
cerning location of the abstract of of-
fers need be given. 

(c) When a request is received con-
cerning an unclassified invitation from 
an inquirer who is neither a bidder nor 

a representative of a bidder, the con-
tracting officer should make every ef-
fort to furnish the names of successful 
bidders and, if requested, the prices at 
which awards were made. However, 
when such requests require so much 
work as to interfere with the normal 
operations of the contracting office, 
the inquirer will be advised where a 
copy of the abstract of offers may be 
seen. 

(d) Requests for records shall be gov-
erned by agency regulations imple-
menting Subpart 24.2. 

[60 FR 42654, Aug. 16, 1995, as amended at 64 
FR 72418, Dec. 27, 1999; 67 FR 6120, Feb. 8, 
2002; 69 FR 1053, Jan. 7, 2004]

14.409–2 Award of classified contracts. 

In addition to 14.409–1, if classified in-
formation was furnished or created in 
connection with the solicitation, the 
contracting officer shall advise the un-
successful bidders, including any who 
did not bid, to take disposition action 
in accordance with agency procedures. 
The name of the successful bidder and 
the contract price will be furnished to 
unsuccessful bidders only upon request. 
Information regarding a classified 
award shall not be furnished by tele-
phone. 

[48 FR 42171, Sept. 19, 1983. Redesignated and 
amended at 60 FR 34738, July 3, 1995]

Subpart 14.5—Two-Step Sealed 
Bidding

14.501 General. 

Two-step sealed bidding is a com-
bination of competitive procedures de-
signed to obtain the benefits of sealed 
bidding when adequate specifications 
are not available. An objective is to 
permit the development of a suffi-
ciently descriptive and not unduly re-
strictive statement of the Govern-
ment’s requirements, including an ade-
quate technical data package, so that 
subsequent acquisitions may be made 
by conventional sealed bidding. This 
method is especially useful in acquisi-
tions requiring technical proposals, 
particularly those for complex items. 
It is conducted in two steps:
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