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48 CFR Ch. 2 (10–1–04 Edition) 208.7305 

208.7305 Contract clause. 
(a) Use the clause at 252.208–7000, In-

tent to Furnish Precious Metals as 
Government-Furnished Material, in all 
solicitations and contracts except— 

(1) When the contracting officer has 
determined that the required precious 
metals are not available from DSCP; 

(2) When the contracting officer 
knows that the items being acquired do 
not require precious metals in their 
manufacture; or 

(3) For acquisitions at or below the 
simplified acquisition threshold. 

(b) To make the determination in 
paragraph (a)(1) of this section, the 
contracting officer shall consult with 
the end item inventory manager and 
comply with the procedures in Chapter 
11, DoD 4160.21–M, Defense Materiel 
Disposition Manual. 

[56 FR 36306, July 31, 1991, as amended at 64 
FR 2596, Jan. 15, 1999; 65 FR 14398, Mar. 16, 
2000; 65 FR 52952, Aug. 31, 2000] 

Subpart 208.74—Enterprise 
Software Agreements 

SOURCE: 67 FR 65511, Oct. 25, 2002, unless 
otherwise noted. 

208.7400 Scope of subpart. 
This subpart prescribes policy and 

procedures for acquisition of commer-
cial software and software mainte-
nance, including software and software 
maintenance that is acquired— 

(a) As part of a system or system up-
grade, where practicable; 

(b) Under a service contract; 
(c) Under a contract or agreement ad-

ministered by another agency (e.g., 
under an interagency agreement); 

(d) Under a Federal Supply Schedule 
contract or blanket purchase agree-
ment established in accordance with 
FAR 8.404(b)(4); or 

(e) By a contractor that is authorized 
to order From a Government supply 
source pursuant to FAR 51.101. 

208.7401 Definitions. 
As used in this subpart— 
Enterprise software agreement means 

an agreement or a contract that is used 
to acquire designated commercial soft-
ware or related services such as soft-
ware maintenance. 

Enterprise Software Initiative means an 
initiative led by the DoD Chief Infor-
mation Officer to develop processes for 
DoD-wide software asset management. 

Golden Disk means a purchased li-
cense or entitlement to distribute an 
unlimited or bulk number of copies of 
software throughout DoD. 

Software maintenance means services 
normally provided by a software com-
pany as standard services at estab-
lished catalog or market prices, e.g., 
the right to receive and use upgraded 
versions of software, updates, and revi-
sions. 

Software product manager means the 
Government official who manages an 
enterprise software agreement. 

208.7402 General. 

Departments and agencies shall ful-
fill requirements for commercial soft-
ware and related services, such as soft-
ware maintenance, in accordance with 
the DoD Enterprise Software Initiative 
(ESI) (see Web site at http://www.don- 
imit.navy.mil/esi). ESI promotes the use 
of enterprise software agreements 
(ESAs) with contractors that allow 
DoD to obtain favorable terms and 
pricing for commercial software and 
related services. ESI does not dictate 
the products or services to be acquired. 

208.7403 Acquisition procedures. 

(a) After requirements are deter-
mined, the requiring official shall re-
view the information at the ESI 
website to determine if the required 
commercial software or related serv-
ices are available from DoD inventory 
(e.g., Golden Disks and DoD-wide soft-
ware maintenance agreements). If the 
software or services are available, the 
requiring official shall fulfill the re-
quirement from the DoD inventory. 

(b) If the required commercial soft-
ware or related services are not in the 
DoD inventory, and not on an ESA, the 
contracting officer or requiring official 
may fulfill the requirement by other 
means. Existing ESAs are listed on the 
ESI website. 

(c) If the commercial software or re-
lated services are on an ESA, the con-
tracting officer or requiring official 
shall review the terms and conditions 
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and prices in accordance with other-
wise applicable source selection re-
quirements. 

(d) If an ESA’s terms and conditions 
and prices represent the best value to 
the Government, the contracting offi-
cer or requiring official shall fulfill the 
requirement for software or services 
through the ESA. 

(e) If existing ESAs do not represent 
the best value to the Government, the 
software product manager (SPM) shall 
be given an opportunity to provide the 
same or a better value to the Govern-
ment under the ESAs before the con-
tracting officer or requiring official 
may continue with alternate acquisi-
tion methods. 

(1) The contracting officer or requir-
ing official shall notify the SPM of spe-
cific concerns about existing ESA 
terms and conditions or prices through 
the ESI webpage. 

(2) The SPM shall consider adjusting, 
within the scope of the ESA, terms and 
conditions or prices to provide the best 
value to the customer. 

(i) Within 3 working days, the SPM 
shall— 

(A) Update the ESA; 
(B) Provide an estimated date by 

which the update will be accomplished; 
or 

(C) Inform the contracting officer or 
requiring official that no change will 
be made to the ESA. 

(ii) If the SPM informs the con-
tracting officer or requiring official 
that no change will be made to the 
ESA terms and conditions or prices, 
the contracting officer or requiring of-
ficial may fulfill the requirement by 
other means. 

(iii) If the SPM does not respond 
within 3 working days or does not plan 
to adjust the ESA within 90 days, the 
contracting officer or requiring official 
may fulfill the requirement by other 
means. 

(3) A management official designated 
by the department or agency may 
waive the requirement to obtain com-
mercial software or related services 
through an ESA after the steps in para-
graphs (e)(1) and (e)(2)(i) of this section 
are complete. The rationale for use of 
an alternate source shall be included in 
the waiver request and shall be pro-
vided to the SPM. 

PART 209—CONTRACTOR 
QUALIFICATIONS 

Subpart 209.1—Responsible Prospective 
Contractors 

Sec. 
209.101 Definitions. 
209.103 Policy. 
209.103–70 Contract clause. 
209.104 Standards. 
209.104–1 General standards. 
209.104–4 Subcontractor responsibility. 
209.104–70 Solicitation provisions. 
209.105–2 Determinations and documenta-
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209.106 Preaward surveys. 
209.106–1 Conditions for preaward surveys. 
209.106–2 Requests for preaward surveys. 

Subpart 209.2—Qualifications 
Requirements 

209.202 Policy. 
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209.270–1 Scope. 
209.270–2 Definitions. 
209.270–3 Policy. 
209.270–4 Procedures. 

Subpart 209.3—First Article Testing and 
Approval 

209.303 Use. 
209.305 Risk. 
209.306 Solicitation requirements. 
209.308 Contract clauses. 

Subpart 209.4—Debarment, Suspension, 
and Ineligibility 

209.402 Policy. 
209.403 Definitions. 
209.405 Effect of listing. 
209.405–1 Continuation of current contracts. 
209.405–2 Restrictions on subcontracting. 
209.406 Debarment. 
209.406–1 General. 
209.406–2 Causes for debarment. 
209.406–3 Procedures. 
209.407 Suspension. 
209.407–3 Procedures. 
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209.470–3 Procedures. 
209.470–4 Contract clause. 
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AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36313, July 31, 1991, unless 
otherwise noted. 
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