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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 719—SMALL BUSINESS 
PROGRAMS 

Subpart 719.2—Policies 

Sec. 
719.270 Small business policies. 
719.271 Agency program direction and oper-

ation. 
719.271–1 General. 
719.271–2 The USAID Office of Small and 

Disadvantaged Business Utilization 
(SDB). 

719.271–3 USAID contracting officers. 
719.271–4 Heads of contracting activities. 
719.271–5 Cognizant technical officers. 
719.271–6 Small business screening proce-

dure. 
719.271–7 Reports on procurement actions 

that are exempted from screening. 
719.272 Small disadvantaged business poli-

cies. 

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp., 
p. 435. 

SOURCE: 49 FR 13243, Apr. 3, 1984, unless 
otherwise noted. 

Subpart 719.2—Policies 

719.270 Small business policies. 

(a) In keeping with section 602 of the 
Foreign Assistance Act of 1961 (22 
U.S.C. 2352), as amended, USAID shall, 
insofar as practicable and to the max-
imum extent consistent with the ac-
complishment of the purposes of said 
Act, assist United States small busi-
ness to participate equitably in the fur-
nishing of supplies and services for 
Foreign Assistance activities. 

(b) It is the policy of USAID to: 
(1) Fully endorse and carry out the 

Government’s small business program 
for placing a fair proportion of its pur-
chases and contracts for supplies, con-
struction (including maintenance and 
repair), research and development, and 
services (including personal, profes-
sional, and technical services) with 
small business, including minority 
small business concerns; and 

(2) Increase their participation in 
USAID procurement. 

(c) In furtherance of this policy: 

(1) Cognizant technical officers shall 
make positive efforts (see 719.271–5) to 
identify potentially qualified small and 
minority business firms during 
precontract development of activities 
and shall, with the responsible con-
tracting officers, assure that such 
firms are given full opportunity to par-
ticipate equitably; 

(2) Small business set-asides shall be 
made for all contracts to be executed 
in USAID/Washington which qualify for 
small business set-aside action under 
Part 19 of the FAR; and 

(3) Consideration shall be given in ap-
propriate cases to the award of the con-
tract to the Small Business Adminis-
tration for subcontracting to small 
business firms pursuant to section 8(a) 
of the Small Business Act (15 U.S.C. 
637(a)). 

(d) This program shall be imple-
mented by all USAID/Washington con-
tracting activities in order to attain 
these policy objectives. In accordance 
with 719.271, all USAID/Washington di-
rect-procurement requirements which 
exceed the simplified acquisition 
threshold shall be screened for small 
business opportunities by the Office of 
Small and Disadvantaged Business Uti-
lization (SDB) except those exempted 
by 719.271–6(a). 

(e) Where practicable and desirable, 
small business and minority business 
enterprise award goals will be estab-
lished for the respective USAID/Wash-
ington procuring activities to provide 
incentive for contracting personnel to 
increase awards to small firms. The 
goals will be set by SDB after consulta-
tion with the respective head of the 
contracting activity (see subsection 
702.170–10). 

(f) In the event of a disagreement be-
tween SDB and the contracting officer 
concerning: (1) A recommended set- 
aside, or (2) a request for modification 
or withdrawal of a class or individual 
set-aside, complete documentation of 
the case including the reasons for dis-
agreement shall be transmitted within 
five working days to the head of the 
contracting activity (see 719.271–6(e)) 
for a decision. Procurement action 
shall be suspended pending a decision. 
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(g) The above suspension shall not 
apply where the contracting officer: 

(1) Certifies in writing, with sup-
porting information, that in order to 
protect the public interest award must 
be made without delay; 

(2) Promptly provides a copy of said 
certification to SDB; and 

(3) Includes a copy of the certifi-
cation in the contract file. 

(h) SDB shall be the Small Business 
Advisor and Minority Business Pro-
curement Policy Manager for all 
USAID/Washington procuring activi-
ties. 

(i) The details on the Agency’s direc-
tion and operation of the small busi-
ness program are set forth in 719.271. 

(j) No decision rendered, or action 
taken, under the coverage set forth in 
719.271 shall preclude the Small Busi-
ness Administration from appealing di-
rectly to the USAID Administrator as 
provided for in part 19 of the FAR. 

[49 FR 13243, Apr. 3, 1984, as amended at 52 
FR 21058, June 4, 1987; 56 FR 67224, Dec. 30, 
1991; 61 FR 39092, July 26, 1996; 62 FR 40468, 
July 29, 1997] 

719.271 Agency program direction and 
operation. 

719.271–1 General. 
The purpose of this section is to pre-

scribe responsibilities and procedures 
for carrying out the small business pro-
gram policy set forth in 219.270, and in 
part 19 of the FAR. Small Business 
concerns are defined in FAR subpart 
19.1; in addition, small business con-
cerns are concerns organized for profit. 
Nonprofit organizations are not consid-
ered small business concerns. Small 
disadvantaged business enterprises are 
defined in FAR subpart 19.1. Small dis-
advantaged business enterprises are in-
cluded in the term ‘‘small business’’ 
when used in this subpart; specific ref-
erence to disadvantaged business enter-
prises is for added emphasis. 

719.271–2 The USAID Office of Small 
and Disadvantaged Business Utili-
zation (SDB). 

(a) SDB is responsible for admin-
istering, implementing, and coordi-
nating the Agency’s small business (in-
cluding minority business enterprises) 
program. 

(b) SDB, headed by the Director SDB, 
who also serves as the Minority Busi-
ness Procurement Manager, shall be 
specifically responsible for: 

(1) Developing policies, plans, and 
procedures for a coordinated Agency- 
wide small business and minority busi-
ness enterprise procurement program; 

(2) Advising and consulting regularly 
with USAID/Washington procuring ac-
tivities on all phases of their small 
business program, including, where 
practicable and desirable, the estab-
lishment of small business and minor-
ity business enterprise award goals; 

(3) Collaborating with officials of the 
Small Business Administration (SBA), 
other Government Agencies, and pri-
vate organizations on matters affecting 
the Agency’s small business program; 

(4) Developing and maintaining an 
USAID Consultant Registry Informa-
tion System (ACRIS) of bidders/ 
offerors (annotated to identify small 
business and minority business enter-
prise firms) capable of furnishing serv-
ices for use by the USAID contracting 
activities; 

(5) Cooperating with contracting offi-
cers in administering the performance 
of contractors subject to the Small 
Business and Minority Business Enter-
prises Subcontracting Program 
clauses; 

(6) Developing a plan of operation de-
signed to increase the share of con-
tracts awarded to small business con-
cerns, including small minority busi-
ness enterprises; 

(7) Establishing small business class 
set-aside for types and classes of items 
of services where appropriate; 

(8) Reviewing each procurement req-
uisition to make certain individual or 
class set-asides are initiated on all 
suitable USAID/Washington proposed 
contract actions in excess of the sim-
plified acquisition threshold which are 
subject to screening (see 719.271–6); 

(9) Maintaining a program designed 
to: 

(i) Locate capable small business 
sources for current and future procure-
ments through GSA and other meth-
ods; 

(ii) Utilize every source available to 
determine if an item is obtainable from 
small business; and 
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(iii) Develop adequate small business 
competition on all appropriate pro-
curements; 

(10) Taking action to assure that un-
necessary qualifications, restrictive 
specifications, or other features (such 
as inadequate procurement lead time) 
of the programming or procurement 
process, which may prevent small busi-
ness participation in the competitive 
process, are modified to permit such 
participation where an adequate prod-
uct or service can be obtained; 

(11) Recommending that portions of 
large planned procurements or suitable 
components of end items or services be 
purchased separately so small firms 
may compete; 

(12) On proposed non-competitive pro-
curements, recommending to the con-
tracting officer that the procurement 
be made competitive when, in the opin-
ion of SDB, there are small business or 
minority business enterprises believed 
competent to furnish the required 
goods or services, and supplying the 
contracting officer a list of such firms; 

(13) Assisting small business concerns 
with individual problems; 

(14) Promoting increased awareness 
by the technical staff of the avail-
ability of small business firms; 

(15) Making available to GSA copies 
of solicitations when so requested; 

(16) Counseling non-responsive or 
non-responsible small business bidders/ 
offerors to help them participate more 
effectively in future solicitations; and 

(17) Examining bidders lists to make 
certain small business firms are appro-
priately identified and adequately rep-
resented for both negotiated and adver-
tised procurements. 

[49 FR 13243, Apr. 3, 1984, as amended at 52 
FR 21058, June 4, 1987; 61 FR 39092, July 26, 
1996; 62 FR 40468, July 29, 1997] 

719.271–3 USAID contracting officers. 
With respect to procurement activi-

ties within their jurisidiction, con-
tracting officers are responsible for: 

(a) Being thoroughly familiar with 
part 19 of the FAR and this section 
dealing with the small business pro-
gram; 

(b) Screening abstracts of bids and 
other award data to determine set- 
aside potential for future procure-
ments; 

(c) Assuring that small business con-
cerns and minority business enter-
prises are appropriately identified on 
source lists and abstracts of bids or 
proposals by an ‘‘S’’ and ‘‘M’’, respec-
tively, or other appropriate symbol; 

(d) Reviewing types and classes of 
items and services to determine where 
small business set-asides can be ap-
plied; 

(e) Recommending that portions of 
large planned procurements of suitable 
components of end items or services be 
purchased separately so small firms 
may compete; 

(f) Making a unilateral determina-
tion for total or partial small business 
set-asides in accordance with Subpart 
19.5 of the Federal Acquisition Regula-
tions; 

(g) Submitting proposed procurement 
actions for USAID/Washington con-
tracts to SDB for screening (see 
719.271–6); 

(h) Taking action to assure that un-
necessary qualifications, restrictive 
specifications or other features (such 
as inadequate procurement lead time) 
of the programming or procurement 
process which may prevent small busi-
ness participation in the competitive 
process are modified to permit such 
participation where an adequate prod-
uct or service can be obtained; 

(i) Prior to rendering a final decision 
on a proposed non-competitive procure-
ment action, and as part of his/her 
findings and determinations, the con-
tracting officer shall consider the rec-
ommendations, if any, of SDB together 
with the latter’s list of additional 
sources; 

(j) As appropriate, referring small 
business concerns, including small mi-
nority business enterprises, to SDB for 
information and advice; 

(k) Promoting increased awareness 
by the technical staff of the avail-
ability of small business concerns; 

(l) Making available to SDB copies of 
solicitations when requested; 

(m) Assisting SDB in counseling non- 
responsive or non-responsible small 
business bidders/offerors to help them 
to participate more effectively in fu-
ture solicitations; and 
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(n) Including the Small Business and 
Minority Business Enterprises Subcon-
tracting Program clauses in all con-
tracts where required by part 19 of the 
FAR. 

[49 FR 13243, Apr. 3, 1984, as amended at 61 
FR 39092, July 26, 1996; 62 FR 40468, July 29, 
1997] 

719.271–4 Heads of contracting activi-
ties. 

In order for the agency small busi-
ness program to be effective, the active 
support of top management is required. 
The heads of the contracting activities 
shall be responsible for: 

(a) Rendering decisions in cases re-
sulting from non-acceptances by their 
contracting officers of set-aside rec-
ommendations made by SDB; 

(b) Consulting with SDB in estab-
lishing small business and minority 
business enterprise award goals, where 
practicable and desirable; and 

(c) Advising cognizant technical offi-
cers of their responsibilities as set 
forth in 719.271–5. 

[49 FR 13243, Apr. 3, 1984, as amended at 61 
FR 39092, July 26, 1996] 

719.271–5 Cognizant technical officers. 

Since the procurement process starts 
with the establishment of a require-
ment, the actions of the cognizant 
technical officers can affect the oppor-
tunity of small business to participate 
equitably; therefore, each cognizant 
technical officer shall, during the for-
mulation of activities which will re-
quire contractual implementation: 

(a) Consult with SDB on the avail-
ability and capabilities of small busi-
ness firms to permit making a ten-
tative set-aside determination where 
appropriate; and 

(b) Provide sufficient procurement 
lead time in the activity implementa-
tion schedule to allow potential small 
business participation. 

[49 FR 13243, Apr. 3, 1984, as amended at 61 
FR 39092, July 26, 1996] 

719.271–6 Small business screening 
procedure. 

(a) General. All USAID/Washington 
proposed contract actions in excess of 
the simplified acquisition threshold 

shall be screened by SDB, with the ex-
ception of: 

(1) Class set-asides and those unilat-
erally set-aside by contracting officers 
(719.271–3(f)); 

(2) Those where the contracting offi-
cer certifies in writing that the public 
exigency will not permit the delay in-
cident to screening (719.271–7(b)); 

(3) ‘‘Institution building’’ contracts 
(contracts for development of a coun-
terpart capability in the host country) 
with educational or nonprofit institu-
tions; or collaborative assistance con-
tracts pursuant to AIDAR 715.370–2. 

(4) Those involving the payment of 
tuition and fees for participant train-
ing at academic institutions; and 

(5) Personal services contract re-
quirements (see 719.270). 

(b) Preparation of Form USAID 1410–14 
(the Small Business/Minority Business 
Enterprise Procurement Review Form). (1) 
The contracting officer shall prepare 
the subject form in an original and 3 
copies and forward the original and 2 
copies to SDB within one working day 
of receipt by the contracting activity 
of a procurement requisition. 

(2) The contracting officer will at-
tach to his/her transmittal a complete 
copy of the procurement request and a 
copy of the recommended source list as 
furnished by the technical office and 
supplemented by him/her. 

(3) The contracting officer shall com-
plete blocks 2, 3, 4, 5, 9, and 10 (when 
appropriate) prior to submittal to SDB. 

(c) Screening of Form USAID 1410–14 by 
SDB. (1) SDB will screen the con-
tracting officer’s recommendations on 
set-aside potential, small business sub-
contracting opportunities, and section 
8(a) subcontracting, and furnish him/ 
her with either a written concurrence 
in his/her recommendations or written 
counter-recommendations on the origi-
nal and duplicate copy within five 
working days from receipt of the form 
from the contracting officer. 

(2) SDB will complete Blocks 1, 6, 7, 
8, 11, and 12 (when appropriate) prior to 
returning the screened form to the con-
tracting officer. 

(d) Concurrence or rejection procedure. 
(1) The contracting officer shall com-
plete Block 13 upon receipt of the origi-
nal and duplicate copy of the screened 
form from SDB. 
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(2) If the contracting officer rejects 
the SDB counter-recommendation, he/ 
she shall return the original and dupli-
cate forms with his/her written reasons 
for rejection to SDB within two work-
ing days. 

(3) Upon receipt of the contracting 
officer’s rejection, SDB may: (i) accept, 
or (ii) appeal, the rejection. In the case 
of acceptance of the contracting offi-
cer’s rejection, SDB shall annotate 
Block 14 when it renders a decision and 
return the original form to the con-
tracting officer within two working 
days. 

(e) Appeal procedure. (1) When infor-
mal efforts fail to resolve the set-aside 
disagreement between the contracting 
officer and SDB, the latter official may 
appeal the contracting officer’s deci-
sion to the head of the contracting ac-
tivity. Such an appeal will be made 
within five working days after receipt 
of the contracting officer’s rejection. 

(2) In the case of an appeal, SDB will 
send the original and duplicate form, 
with the appeal noted in Block 14, di-
rectly to the head of the contracting 
activity with its written reasons for 
appealing. The contracting officer will 
be notified of SDB’s appeal by means of 
a copy of the written reasons for ap-
pealing. 

(3) The head of the contracting activ-
ity shall render a decision on the ap-
peal (complete Block 15) within three 
working days after receipt of same and 
return the original to SDB and the du-
plicate to the contracting officer. 

[49 FR 13243, Apr. 3, 1984, as amended at 52 
FR 21058, June 4, 1987; 61 FR 39092, July 26, 
1996; 62 FR 40468, July 29, 1997; 64 FR 42042, 
Aug. 3, 1999] 

719.271–7 Reports on procurement ac-
tions that are exempted from 
screening. 

(a) Unilateral and class set-asides. The 
contracting officer shall prepare Form 
USAID 1410–14 as stated in 719.271–6, 
but forward only the duplicate copy 
with the documentation required by 
Block 5 of the form to SDB. The origi-
nal will be filed in the contract file. 

(1) If, upon review of the material 
submitted under 719.271–7(a) above, 
SDB concludes that it would be prac-
ticable to accomplish all or a portion 
of the procurement involved under sec-

tion 8(a) subcontracting, it shall so ad-
vise the contracting officer in writing 
within five days after receipt of such 
material. 

(2) Such advice shall be considered a 
counter-recommendation and shall be 
processed in accordance with 719.271–6 
(d) and (e). 

(b) Public exigency exemption. The con-
tracting officer shall prepare Form 
USAID 1410–14 as stated in 719.271–6, 
but forward only the duplicate copy 
with the documentation required by 
Block 5 of the form to SDB. In addition 
to the documentation called for in 
719.271–6, the contracting officer shall 
furnish a copy of his/her written deter-
mination exempting the procurement 
from screening. The determination 
shall cite the pertinent facts which led 
to his/her decision. This exemption is 
not intended to be used as substitute 
for good procurement planning and 
lead-time; SDB will report abuses of 
this exemption to the head of the con-
tracting activity for appropriate action 
in accordance with 719.271–4(c). 

(c) Institution building contract (IBC) 
exemption. The contracting officer shall 
prepare Form USAID 1410–14 as stated 
in 719.271–6, but forward only the dupli-
cate copy with the documentation re-
quired by Block 5 of the form to SDB. 

(d) Personal services contract exemp-
tion. Preparation of Form USAID 1410– 
14 is not required for personal services 
contracts. 

719.272 Small disadvantaged business 
policies. 

In addition to the requirements in 
FAR part 19, part 726 provides for con-
tracting and subcontracting with small 
disadvantaged businesses and other dis-
advantaged enterprises based on provi-
sions of the foreign assistance appro-
priations acts. 

[58 FR 8702, Feb. 17, 1993] 

PART 722—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITION 

Subpart 722.1—Basic Labor Policies 

Sec. 
722.103 Overtime. 
722.103–1 Definitions. 
722.103–2 Policy. 
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722.103–3 [Reserved] 
722.103–4 Approvals. 
722.170 Employment of third country na-

tionals (TCN’s) and cooperating country 
nationals (CCN’s). 

Subpart 722.8—Equal Employment 
Opportuntity 

722.805–70 Procedures. 

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp., 
p. 435. 

SOURCE: 49 FR 13246, Apr. 3, 1984, unless 
otherwise noted. 

Subpart 722.1—Basic Labor 
Policies 

722.103 Overtime. 

722.103–1 Definitions. 

Compensatory time off means leave 
equal to overtime worked, which, un-
less otherwise authorized in a contract 
or approved by a contracting officer, 
must be taken not later than the end of 
the calendar month following that in 
which the overtime is worked. 

722.103–2 Policy. 

(a) Most contracts covered by this 
regulation call for the performance of 
professional or technical services over-
seas on a cost-reimbursement basis. 
The compensation for employees per-
forming such services is normally fixed 
on a monthly or annual basis, and the 
contracts usually state minimum work 
week hours. It is not expected that 
these employees will receive additional 
pay, overtime or shift premiums, or 
compensatory time off. 

(b) When the contracting officer de-
termines it is in the best interests of 
the Government, specific provision 
may be made in contracts to permit 
such benefits for non-technical and 
non-professional employees serving 
overseas, subject to approvals to be re-
quired in the contract. 

[49 FR 13246, Apr. 3, 1984. Redesignated at 61 
FR 39092, July 26, 1996] 

722.103–3 [Reserved] 

722.103–4 Approvals. 

The contracting officer may make 
the determinations referred to in FAR 
22.103–4. 

[49 FR 13246, Apr. 3, 1984. Redesignated at 61 
FR 39092, July 26, 1996] 

722.170 Employment of third country 
nationals (TCN’s) and cooperating 
country nationals (CCN’s). 

(a) General. It is USAID policy that 
cooperating country nationals (CCN’s) 
and third country nationals (TCN’s), 
who are hired abroad for work in a co-
operating country under USAID-direct 
contracts, generally be extended the 
same benefits, and be subject to the 
same restrictions as TCN’s and CCN’s 
employed as direct hires by the USAID 
Mission. Exceptions to this policy may 
be granted either by the Mission Direc-
tor or the Assistant Administrator 
having program responsibility for the 
project. (TCN’s and CCN’s who are 
hired to work in the United States 
shall be extended benefits and subject 
to restrictions on the same basis as 
U.S. citizens who work in the United 
States.) 

(b) Compensation. Compensation, in-
cluding merit or promotion increases 
paid to TCN’s and CCN’s may not, 
without the approval of the Mission Di-
rector or the Assistant Administrator 
having program responsibility for the 
project, exceed the prevailing com-
pensation paid to personnel performing 
comparable work in the cooperating 
country as determined by the USAID 
Mission. Unless otherwise authorized 
by the Mission Director or the Assist-
ant Administrator having program re-
sponsibility for the project, the com-
pensation of such TCN and CCN em-
ployees shall be paid in the currency of 
the cooperating country. 

(c) Allowances and differentials. TCN’s 
and CCN’s, hired abroad for work in a 
cooperating country, are not eligible 
for allowances or differentials under 
USAID-direct contracts, unless author-
ized by the Mission Director or the As-
sistant Administrator having program 
responsibility for the project. 

(d) Country and security clearances. 
The contractor shall insure that the 
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necessary clearances, including secu-
rity clearances, if required, have been 
obtained for TCN and CCN employees 
in accordance with any such require-
ments set forth in the contract or re-
quired by the USAID Mission, prior to 
the TCN or CCN starting work under 
the contract. 

(e) Physical fitness. Contractors are 
required to insure that prospective 
TCN and CCN employees are examined 
prior to employment to determine 
whether the prospective employee 
meets the minimum physical require-
ments of the position and is free from 
any contagious disease. 

(f) Workweek, holidays, and leave. The 
workweek, holidays, and leave for TCN 
and CCN employees shall be the same 
as for all other employees of the con-
tractor, under the terms of the con-
tract; however, TCN and CCN employ-
ees are not eligible for home leave or 
military leave unless authorized by the 
Mission Director or the Assistant Ad-
ministrator having program responsi-
bility for the project. 

(g) Travel and transportation for TCN’s 
and CCN’s. Travel and transportation 
shall be provided TCN and CCN em-
ployees on the same basis as for all 
other employees of the contractor, 
under the terms of the contract. 

(h) Household effects and motor vehi-
cles. USAID will not provide household 
effects to TCN and CCN employees; 
such employees may ship their house-
hold effects and motor vehicles to their 
place of employment on the same basis 
as for all other employees of the con-
tractor, under the terms of the con-
tract unless they are residents of the 
cooperating country. 

Subpart 722.8—Equal Employment 
Opportunity 

722.805–70 Procedures. 
(a) The procedures in this section 

apply, as appropriate, for all contracts 
excluding construction, which shall be 
handled in accordance with (48 CFR) 
FAR 22.804–2. Contracting officers are 
responsible for ensuring that the re-
quirements of (48 CFR) FAR 22.8 and 
related clauses are met before award-
ing any contracts or consenting to sub-
contracts subject to these require-
ments. 

(b) Representations and Certifi-
cations. The first step in ensuring com-
pliance with these requirements is to 
obtain all necessary representations 
and certifications (Reps and Certs) re-
quired by FAR 22.810. The contracting 
officer must review the Reps and Certs 
to determine whether they have been 
completed and signed as required, and 
are acceptable. 

(1) If any of these Reps and Certs are 
incomplete or unsigned, the con-
tracting officer must request that the 
offeror(s) complete and sign them, as 
necessary, unless the initial evaluation 
of the offeror’s proposal results in the 
contracting officer’s concluding that 
the offeror would not, in any event, be 
within a competitive range determined 
in accordance with (48 CFR) FAR 
15.306(c), or would not be selected if 
award is to be made without discus-
sions. A request as described in this 
paragraph (b)(1) constitutes either a 
clarification per (48 CFR) FAR 15.306(a) 
(‘‘resolving minor or clerical errors’’, 
paragraph (a)(2)), or a communication 
before establishment of competitive 
range per (48 CFR) FAR 15.306(b), not a 
discussion per (48 CFR) FAR 15.306(d). 

(2) If completed and signed Reps and 
Certs raise questions concerning the 
offeror’s compliance with EEO require-
ments, or if the contracting officer has 
information from any other source 
which calls into question the offeror’s 
eligibility for award based on this sec-
tion and (48 CFR) FAR 22.8, the con-
tracting officer must refer the matter 
to the cognizant regional Department 
of Labor Office of Federal Contract 
Compliance Programs (OFCCP) regard-
less of the estimated value of the con-
tract; only OFCCP may make a deter-
mination of non-compliance with EEO 
requirements. 

(c) OFCCP’s National Preaward Reg-
istry. If the Reps and Certs are com-
plete, signed, and deemed acceptable, 
and the contracting officer has no rea-
son to doubt their accuracy, the con-
tracting officer must then consult the 
OFCCP’s National Preaward Registry 
at the internet website in 48 CFR 
22.805(a)(4) (i) to see if the offeror is 
listed. 

(1) If the conditions stated in FAR 
22.805(a) (4) are met (including the con-
tract file documentation requirement 
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in paragraph (a)(4)(iii)), then the Con-
tracting Officer does not need to take 
any further action in verifying the 
offeror’s compliance with the require-
ments of this subpart and (48 CFR) 
FAR 22.8. 

(2) If the offeror does not appear in 
the National Preaward Registry, and 
the estimated amount of the contract 
or subcontract is expected to be under 
$10 million then the contracting officer 
may rely on the Reps and Certs as suf-
ficient verification of the offeror’s 
compliance. 

(3) If the offeror does not appear in 
the National Preaward Registry and 
the estimated amount of the contract 
or subcontract is $10 million or more, 
then the contracting officer must re-
quest a preaward clearance from the 
appropriate OFCCP regional office, in 
accordance with 48 CFR 22.805(a). If the 
initial contact with OFCCP is by tele-
phone, the contracting officer and 
OFCCP are to mutually determine 
what information is to be included in 
the written verification request. The 
contracting officer may need to pro-
vide the following information in addi-
tion to the items listed in FAR 
22.805(a)(5), if so requested by the 
OFCCP regional office: 

(i) Name, title, address, and tele-
phone number of a contract person for 
the prospective contractor; 

(ii) A description of the type of orga-
nization (university, nonprofit, etc.) 
and its ownership (private, foreign, 
state, etc.). 

(iii) Names and addresses of the orga-
nizations in a joint venture (if any). 

(iv) Type of procurement (new con-
tract—RFP or IFB, amendment, etc.) 
and the period of the contract. 

(v) Copy of approved Reps and Certs. 
(d) In the event that OFCCP reports 

that the offeror is not in compliance, 
negotiations with the offeror shall be 
terminated. 

(e) Documentation for the contract 
file. Every contract file must contain 
completed and signed Reps and Certs. 
The file must clearly show that these 
documents have been reviewed and ac-
cepted by the contracting officer. If the 
Reps and Certs were revised to make 
them acceptable (see paragraph (b) of 
this section), the file must also docu-
ment what changes were required and 

why, and verify that the changes were 
made. The contracting officer shall 
also document the OFCCP National 
Preaward Registry review (see para-
graph (c)(1) of this section), and, if the 
Registry does not include the offeror: 

(1) For contracts or modifications 
over $10,000 but less than $10 million, 
the file must contain a statement from 
the contracting officer that the con-
tractor is considered in compliance 
with EEO requirements, and giving the 
basis for this statement (see paragraph 
(c)(2) of this section). This statement 
may be in a separate memorandum to 
the file or in the memorandum of nego-
tiation. 

(2) For contracts or modifications of 
$10 million or more, the file must docu-
ment all communications with OFCCP 
regarding the offeror’s compliance. 
Such documentation includes copies of 
any written correspondence and a 
record of telephone conversations, 
specifying the name, address, and tele-
phone number of the person contacted, 
a summary of the information pre-
sented, and any advice given by 
OFCCP. 

(f) Documentation in the event of 
non-compliance. In the event OFCCP 
determines that a prospective con-
tractor is not in compliance, a copy of 
OFCCP’s written determination, and a 
summary of resultant action taken 
(termination of negotiations, notifica-
tion of offeror and cognizant technical 
officer, negotiation with next offeror in 
competitive range, resolicitation, etc.) 
will be placed in the contract file for 
any contract which may result, to-
gether with other records related to 
unsuccessful offers, and retained for at 
least six months following award. 

[64 FR 5007, Feb. 2, 1999; 64 FR 18481, Apr. 14, 
1999] 

PART 724—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION 

Subpart 724.2—Freedom of Information Act 

Sec. 
724.202 Policy. 

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp., 
p. 435. 
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SOURCE: 49 FR 13248, Apr. 3, 1984, unless 
otherwise noted. 

Subpart 724.2—Freedom of 
Information Act 

724.202 Policy. 
The U.S. Agency for International 

Development’s policies concerning im-
plementation of the Freedom of Infor-
mation Act are codified in 22 CFR part 
212 (USAID Regulation 12). 

PART 725—FOREIGN ACQUISITION 

Subpart 725.1—Buy American Act— 
Supplies 

Sec. 
725.170 Exceptions for Foreign Assistance 

Act functions. 

Subpart 725.4—Trade Agreements 

725.403 Exceptions. 

Subpart 725.70—Source, Origin, and 
Nationality 

725.701 General. 
725.702 Designation of authorized geo-

graphic code. 
725.703 Contractor employees. 
725.704 Source, origin and nationality re-

quirements—Contract clause. 
725.705 Local procurement—contract clause. 
725.706 Geographic source waivers. 

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp., 
p. 435. 

SOURCE: 49 FR 13248, Apr. 3, 1984, unless 
otherwise noted. 

Subpart 725.1—Buy American 
Act—Supplies 

725.170 Exceptions for Foreign Assist-
ance Act functions. 

In addition to the exception stated in 
FAR 25.102 for purchases for use out-
side the United States, there is an ex-
ception for economic assistance func-
tions performed under authority of the 
Foreign Assistance Act. This exception 
is stated in Executive Order 11223, 
dated May 12, 1965 (30 FR 6635). U.S. 
procurement restrictions are applied 
by USAID, however, as shown else-
where in this part. These restrictions 
are generally tighter than the Buy 

American Act. As a general rule, the 
tighter USAID restrictions will be 
used. In the case of certain procure-
ments for use within the United States, 
the Buy American provision may be 
used instead in the interest of uni-
formity among Federal Agencies pro-
curing for domestic use. 

Subpart 725.4—Trade Agreements 

725.403 Exceptions. 
FAR 25.4 establishes procedures for 

purchases under the Trade Agreements 
Act of 1979 (including GATT’s Agree-
ment on Government Procurement) 
and the North American Free Trade 
Agreement (NAFTA). Under both such 
agreements, USAID’s contracts for the 
purpose of providing foreign assistance 
are not subject to the procedures set 
forth in FAR 25.4. In contrast, USAID’s 
operating expense-type administrative 
purchases (i.e., purchases for the direct 
benefit and use of USAID) are subject 
to the procedures in FAR 25.4, unless 
otherwise exempted by one of the ex-
emptions specified in FAR 25.4. 

[61 FR 39093, July 26, 1996] 

Subpart 725.70—Source, Origin, 
and Nationality 

725.701 General. 
USAID’s source, origin and nation-

ality requirements for program-funded 
contracts and subcontracts are estab-
lished in 22 CFR part 228, Rules on 
Source, Origin and nationality for 
Commodities and Services Financed by 
USAID. These policies as they apply to 
subcontracts and purchases under 
USAID program-funded contracts have 
been incorporated into the contract 
clauses referenced in 725.704 and 725.705 
of this subpart. 

[62 FR 40468, July 29, 1997] 

725.702 Designation of authorized geo-
graphic code. 

(a) The authorized geographic code or 
codes for an USAID contract shall be 
specified in the Schedule of each con-
tract and shown on its cover page. If no 
geographic code is specified, the au-
thorized code will be deemed to be Geo-
graphic Code 000, the U.S. 
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(b) Individual country and geographic 
codes are defined in the Agency Geo-
graphic Code Book. 

[49 FR 13248, Apr. 3, 1984, as amended at 61 
FR 39093, July 26, 1996] 

725.703 Contractor employees. 
(a) Except as specifically provided in 

paragraph (b) of this section, there are 
no nationality restrictions on employ-
ees or consultants of either contractors 
or subcontractors providing services 
under an USAID-financed contract, ex-
cept that they must be citizens of a Ge-
ographic Code 935 country, or non-U.S. 
citizens lawfully admitted for perma-
nent residence in the U.S. 

(b) For USAID-financed construction 
projects where the contract is awarded 
to a U.S. firm, at least half of the su-
pervisors, and any other specified key 
personnel, working at the project site 
must be U.S. citizens or permanent 
legal residents of the United States. 
Exceptions may be authorized by the 
Mission Director in writing if special 
circumstances make compliance im-
practical. 

[51 FR 34985, Oct. 1, 1986] 

725.704 Source, origin and nationality 
requirements—Contract clause. 

The clause in 752.225–70 is required in 
all USAID program-funded contracts 
under which the contractor may pro-
cure goods or services. 

[62 FR 40468, July 29, 1997] 

725.705 Local procurement—contract 
clause. 

Local procurement may be under-
taken in accordance with the provi-
sions of 22 CFR 228.40. All contracts in-
volving performance overseas shall 
contain the clause in 752.225–71. 

[62 FR 40468, July 29, 1997] 

725.706 Geographic source waivers. 
(a) Authority to waive source, origin, 

nationality, and transportation serv-
ices requirements is set forth in chap-
ters 103 and 310 of the ADS. 

(b) The contracting officer shall in-
sert the authorized geographic code 
based on an approved geographic 
source waiver in the Schedule of the 
contract as provided for in 725.702. In 

addition, the contracting officer shall 
place a copy of any approved geo-
graphic source waiver in the official 
contract file. 

[49 FR 13248, Apr. 3, 1984, as amended at 52 
FR 4144, Feb. 10, 1987; 61 FR 39093, July 26, 
1996; 62 FR 40468, July 29, 1997] 

PART 726—OTHER 
SOCIOECONOMIC PROGRAMS 

Subpart 726.70—Disadvantaged 
Enterprises Program 

Sec. 
726.7001 Scope of subpart. 
726.7002 Definitions. 
726.7003 Policy. 
726.7004 Determination to use other than 

full and open competition. 
726.7005 Exceptions. 
726.7006 Determination of status as a dis-

advantaged enterprise. 
726.7007 Requirement for subcontracting 

with disadvantaged enterprises. 
726.7008 Limitations on subcontracting. 

Subpart 726.71—Relocation of U.S. Busi-
nesses, Assistance to Export Proc-
essing Zones, Internationally Recog-
nized Workers’ Rights 

726.7101 Policy. 
726.7102 PD 20 provision. 

AUTHORITY: Sec. 621, Pub. L. 87–195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O.12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR, 1979 Comp., 
p. 435. 

SOURCE: 55 FR 8470, Mar. 8, 1990, unless oth-
erwise noted. 

Subpart 726.70—Disadvantaged 
Enterprises Program 

726.7001 Scope of subpart. 

This subpart supplements FAR part 
19 and implements the provisions of 
certain foreign assistance appropria-
tions acts (see section 706.302–71(a)) 
concerning disadvantaged enterprises 
which require, in general, that not less 
than ten percent of the aggregate 
amount made available for develop-
ment assistance and for assistance for 
famine recovery and development in 
Africa shall be made available to dis-
advantaged enterprises. See part 705 
and part 706 for additional provisions 
on publicizing contract actions and 
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using other than full and open competi-
tion. 

[58 FR 8702, Feb. 17, 1993. Redesignated and 
amended at 61 FR 39093, July 26, 1996; 62 FR 
40468, July 29, 1997] 

726.7002 Definitions. 

(a) Controlled by socially and economi-
cally disadvantaged individuals means 
management and daily business are 
controlled by one or more such individ-
uals. 

(b) Disadvantaged enterprises means 
U.S. organizations or individuals that 
are: 

(1) Business concerns (as defined in 
FAR 19.001) owned and controlled by 
socially and economically disadvan-
taged individuals; 

(2) Institutions designated by the 
Secretary of Education, pursuant to 34 
CFR 608.2, as historically black col-
leges and universities; 

(3) Colleges or universities having a 
student body in which more than 40 
percent of the students are Hispanic 
American; or 

(4) Private voluntary organizations 
which are controlled by individuals 
who are socially and economically dis-
advantaged. 

(c) Economically disadvantaged individ-
uals has the same meaning as in FAR 
19.001, except that the term includes 
women. 

(d) Owned by socially and economically 
disadvantaged individuals means at 
least 51 percent owned by one or more 
individuals who are both socially and 
economically disadvantaged, or a pub-
licly owned business having at least 51 
percent of its stock owned by one or 
more socially and economically dis-
advantaged individuals. 

(e) Small disadvantaged business means 
a small business concern (as defined in 
FAR 19.001) that is at least 51 percent 
unconditionally owned by one or more 
individuals who are both socially and 
economically disadvantaged (as defined 
in this section), or a publicly owned 
business that has at least 51 percent of 
its stock unconditionally owned by one 
or more socially and economically dis-
advantaged individuals (as defined in 
this section) and that has its manage-
ment and daily business controlled by 
one or more such individuals. 

(f) Socially disadvantaged individuals 
has the same meaning as in FAR 19.001, 
except that the term includes women. 

[56 FR 27209, June 13, 1991, as amended at 56 
FR 52212, Oct. 18, 1991. Redesignated at 61 FR 
39093, July 26, 1996] 

726.7003 Policy. 
USAID promotes participation in its 

projects by disadvantaged enterprises. 
In order to achieve the goals in foreign 
assistance appropriation acts, con-
tracts which are to be funded from 
amounts made available from the ap-
propriations cited in section 706.302– 
71(a)(1) are subject to the following 
policies: 

(a) Authority in section 8(a) of the 
Small Business Act (15 U.S.C. 637(a)) 
shall be used to the maximum prac-
ticable extent; 

(b) Other than full and open competi-
tion in contracting with certain dis-
advantaged enterprises shall be author-
ized in accordance with 706.302–71; 

(c) Subcontracting with disadvan-
taged enterprises shall be carried out 
in accordance with section 726.7007; 

(d) In accordance with 705.207, the Of-
fice of Small and Disadvantaged Busi-
ness Utilization (OSDBU) shall be noti-
fied at least seven business days before 
publicizing a proposed procurement in 
excess of $100,000. 

[56 FR 27209, June 13, 1991. Redesignated at 61 
FR 39093, July 26, 1996, as amended at 62 FR 
40468, July 29, 1997] 

726.7004 Determination to use other 
than full and open competition. 

The determinations required in order 
to use the authority under 706.302–71 
for other than full and open competi-
tion shall be made by the contracting 
officer in consultation with the Direc-
tor of OSDBU. In the event of a dis-
agreement between the contracting of-
ficer and the Director of OSDBU, the 
head of the contracting activity shall 
make the final determination. 

[55 FR 8470, Mar. 8, 1990. Redesignated at 61 
FR 39093, July 26, 1996.] 

726.7005 Exceptions. 
The notification requirement in 

705.207 and the subcontracting require-
ment in 726.7007 are based on statutory 
requirement and may not be deviated 
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from under the provisions of subpart 
701.4. By statute, the Administrator or 
designee may determine that these re-
quirements do not apply to a particular 
contract or category of contracts. The 
M/OP Director has been designated to 
make such determinations. One such 
determination concerning subcon-
tracting is set out in 726.7007. 

[58 FR 8702, Feb. 17, 1993. Redesignated at 61 
FR 39093, July 26, 1996, as amended at 62 FR 
40468, July 29, 1997; 64 FR 42040, Aug. 3, 1999] 

726.7006 Determination of status as a 
disadvantaged enterprise. 

(a) To be eligible for an award under 
AIDAR 706.302–71 providing for other 
than full and open competition, the 
contractor must qualify, as of both the 
date of submission of its offer and the 
date of contract award, as a small dis-
advantaged business (as defined in 
726.7002), an historically black college 
or university, a college or university in 
which more than 40 percent of the stu-
dents are Hispanic Americans, or a pri-
vate voluntary organization controlled 
by individuals who are socially and 
economically disadvantaged. The con-
tracting officer shall insert the provi-
sion at 752.226–1 in any solicitation or 
contract to be awarded under the pro-
visions of 706.302–71. 

(b) The contracting officer shall ac-
cept an offeror’s representations and 
certifications under the provisions ref-
erenced above that it is a small dis-
advantaged business unless he or she 
determines otherwise based on infor-
mation contained in a challenge of the 
offeror’s status by the Small Business 
Administration or another offeror, or 
otherwise available to the contracting 
officer. 

[55 FR 8470, Mar. 8, 1990, as amended at 56 FR 
27209, June 13, 1991. Redesignated at 61 FR 
39093, July 26, 1996, as amended at 62 FR 
40468, July 29, 1997] 

726.7007 Requirement for subcon-
tracting with disadvantaged enter-
prises. 

(a) In addition to the requirements in 
FAR subpart 19.7, any new contract or 
modification which constitutes new 
procurement (except for a contract or 
modification with a disadvantaged en-
terprise as defined in 726.7002) with re-
spect to which more than $500,000 is to 

be funded with amounts made available 
for development assistance or from the 
appropriations cited in section 706.302– 
71(a)(1) shall contain a provision re-
quiring that not less than ten percent 
of the dollar value of the contract must 
be subcontracted to disadvantaged en-
terprises, including disadvantaged en-
terprises which are not small. 

(b) This requirement does not apply 
when the contracting officer, with the 
concurrence of the Director of OSDBU, 
certifies there is no realistic expecta-
tion of U.S. subcontracting opportuni-
ties and so documents the file. If the 
contracting officer and the Director of 
OSDBU do not agree, the determina-
tion will be made by the head of the 
contracting activity. See 726.7005 for 
guidance on other potential exceptions. 

(c) The contracting officer shall in-
sert the clause in 752.226–2 in any solic-
itation or contract as provided in para-
graph (a) of this section, unless ex-
empted in accordance with the provi-
sions of paragraph (b) of this section. 

[55 FR 8470, Mar. 8, 1990, as amended at 56 FR 
27209, June 13, 1991; 56 FR 52213, Oct. 18, 1991; 
58 FR 42255, Aug. 9, 1993. Redesignated at 61 
FR 39093, July 26, 1996, as amended at 62 FR 
40468, July 29, 1997; 62 FR 47532, Sept. 9, 1997] 

726.7008 Limitations on subcon-
tracting. 

The contracting officer shall insert 
the clause at 752.226–3, Limitations on 
Subcontracting, in any solicitation and 
contract for technical assistance serv-
ices which is to be awarded under the 
authority of 706.302–71. 

[58 FR 42255, Aug. 9, 1993. Redesignated at 61 
FR 51235, Oct. 1, 1996] 

Subpart 726.71—Relocation of U.S. 
Businesses, Assistance to Ex-
port Processing Zones, Inter-
nationally Recognized Work-
ers’ Rights 

726.7101 Policy. 
USAID Policy Determination (PD) 20, 

‘‘Guidelines to Assure USAID Programs 
do not Result in the Loss of Jobs in the 
U.S.’’ implemented statutory prohibi-
tions on expenditure of appropriated 
funds. The PD contains a standard pro-
vision for inclusion in USAID-funded 
grants and inter-agency agreements 
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and indicates that when the PD applies 
to a contract, appropriate provisions 
covering the subject matter are to be 
included. When the provisions of PD 20 
do apply to a contract, the cognizant 
technical office shall provide to the 
contracting officer appropriate lan-
guage tailored to the specific cir-
cumstances for the contract statement 
of work, or if applicable to the cir-
cumstances, the provision included in 
the PD (see 726.7102) may be used as a 
clause in the contract. The provision is 
not required in subcontracts. 

[61 FR 39093, July 26, 1996] 

726.7102 PD 20 provision. 

RELOCATION OF U.S. BUSINESSES, ASSISTANCE 
TO EXPORT PROCESSING ZONES, INTER-
NATIONALLY RECOGNIZED WORKERS’ RIGHTS 
(JAN 1994) 

No funds or other support provided here-
under may be used in an activity reasonably 

likely to involve the relocation or expansion 
outside of the United States of an enterprise 
located in the United States if non-U.S. pro-
duction in such relocation or expansion re-
places some or all of the production of, and 
reduces the number of employees at, said en-
terprise in the United States. 

No funds or other support provided here-
under may be used in an activity the purpose 
of which is the establishment or develop-
ment in a foreign country of any export 
processing zone or designated area where the 
labor, environmental, tax, tariff, and safety 
laws of the country would not apply, without 
the prior approval of USAID. 

No funds or other support provided here-
under may be used in an activity which con-
tributes to the violation of internationally 
recognized rights of workers in the recipient 
country, including those in any designated 
zone or area in that country. 

[61 FR 39093, July 26, 1996] 

VerDate Aug<04>2004 07:51 Nov 03, 2004 Jkt 203202 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 Y:\SGML\203202T.XXX 203202T


		Superintendent of Documents
	2014-11-12T15:51:22-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




