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Subchapter B—Competition and Acquisition Planning 

PART 2805—PUBLICIZING 
CONTRACT ACTIONS 

Subpart 2805.2—Synopses of Proposed 
Contract Actions 

Sec. 
2805.201–70 Departmental notification. 

Subpart 2805.3—Synopses of Contract 
Awards 

2805.302–70 Department notification. 

Subpart 2805.5—Paid Advertisements 

2805.502 Authority. 
2805.503–70 Procedures. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

SOURCE: 63 FR 16123, Apr. 2, 1998, unless 
otherwise noted. 

Subpart 2805–2—Synopses of 
Proposed Contract Actions 

2805.201–70 Departmental notification. 
(a) A copy of each synopsis of a pro-

posed contract action sent to the De-
partment of Commerce, shall be fur-
nished to the Director, Office of Small 
and Disadvantaged Business Utiliza-
tion (OSDBU), Justice Management Di-
vision (JMD). 

(b) Contracting officers shall docu-
ment, in the contract file, that a copy 
of the notice has been forwarded to the 
OSDBU. A ‘‘cc’’ to the OSDBU on the 
file copy of the Commerce Business 
Daily (CBD) notice shall be considered 
adequate documentation. 

Subpart 2805.3—Synopses of 
Contract Awards 

2805.302–70 Departmental notification. 
(a) The contracting officer shall for-

ward a copy of the synopsis of contract 
award, as prepared under FAR 5.302, to 
the Director, OSDBU, JMD. 

(b) Contracting officers shall docu-
ment in the contract file that a copy of 
the notice has been forwarded to the 
OSDBU. A ‘‘cc’’ to the OSDBU on the 
file copy of the CBD notice shall be 
considered adequate documentation. 

Subpart 2805.5—Paid 
Advertisements 

This subpart provides policies and 
procedures for the procurement of paid 
advertising as covered by 5 U.S.C. 302, 
44 U.S.C. 3701, 3702, and 3703, and Title 
7, Chapter 5–25.2, General Accounting 
Office Policy and Procedures Manual 
for Guidance of Federal Agencies. 

2805.502 Authority. 

(a) Authorization for paid advertising 
is required for newspapers only. Pursu-
ant to 28 CFR 0.14, the authority to ap-
prove publication of paid advertise-
ments in newspapers has been dele-
gated to the officials listed in 
2801.601(a). This authority may be re-
delegated as appropriate. 

(b) Authority to purchase paid adver-
tising must be granted in writing by an 
official delegated such authority. No 
advertisement, notice, or proposal will 
be published prior to receipt of advance 
written authority for such publication. 
No voucher for any such advertisement 
or publication will be paid unless there 
is presented, with the voucher, a copy 
of such written authority. Authority 
shall not be granted retroactively. 

2805.503–70 Procedures. 

(a) Agency officials exercising the 
authority delegated by 2805.502(a) and 
(b) shall do so in accordance with the 
procedures set forth in FAR 5.503 and 
those in this subsection. 

(b) Requests for procurement of ad-
vertising shall be accompanied by writ-
ten authority to advertise or publish 
which sets forth justification and in-
cludes the names of newspapers or 
journals concerned, frequency and 
dates of proposed advertisements, esti-
mated cost, and other pertinent infor-
mation. 

(c) Procedures for payment of vouch-
ers are contained in Title 7, Chapter 5– 
25.2, General Accounting Office Policy 
and Procedures Manual for Guidance of 
Federal Agencies. 
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PART 2806—COMPETITION 
REQUIREMENTS 

Subpart 2806.3—Other Than Full and Open 
Competition 

Sec. 
2806.302 Circumstances permitting other 

than full and open competition. 
2806.302–7 Public interest. 
2806.302–70 Determination and findings. 
2806.303 Justifications. 
2806.303–1 Requirements. 
2806.303–2 Content. 
2806.304 Approval of the justification. 

Subpart 2806.5—Competition Advocates 

2806.501 Requirement. 
2806.502 Duties and responsibilities. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

SOURCE: 63 FR 16124, Apr. 2, 1998, unless 
otherwise noted. 

Subpart 2806.3—Other Than Full 
and Open Competition 

2806.302 Circumstances permitting 
other than full and open competi-
tion. 

2806.302–7 Public interest. 

2806.302–70 Determination and find-
ings. 

(a) Procedure. The determination and 
findings (D&F) required by FAR 
6.302.7(c)(1) shall be prepared in the for-
mat provided in paragraph (b) of this 
subsection. The original D&F and docu-
mentation supporting the use of this 
exception to the requirement for full 
and open competition shall be sub-
mitted to PPRG, JMD, for concurrence 
and coordination to the Attorney Gen-
eral for signature. 

(b) Format. The following format 
shall be used for the D&F: 

DEPARTMENT OF JUSTICE 

WASHINGTON, DC 20530 

DETERMINATION AND FINDINGS 

Authority To Use Other Than Full and Open 
Competition: 

Upon the basis of the following findings 
and determination, which I hereby make 
pursuant to the authority of 41 U.S.C. 
253(c)(7), as implemented by FAR 6.302–7, it is 
in the public interest to provide for other 

than full and open competition in the con-
tract action described below. 
Findings: 

1. The (1) proposes to enter into a contract 
for the acquisition of (2). 

2. Use of the authority cited above is nec-
essary and in the public interest for the fol-
lowing reasons: (3) 

Determination 

For the reasons described above, it is nec-
essary and in the public interest to use other 
than full and open competition in the pro-
posed acquisition. 

Signature llllllllllllllllll

Date lllllllllllllllllllll

Notes: 
(1) Name of contracting activity. 
(2) Brief description of supplies or services. 
(3) Explain the need for use of the author-

ity. 

2806.303 Justifications. 

2806.303–1 Requirements. 

Pursuant to FAR 6.303–1(d), a copy of 
the justification shall be forwarded 
through the Department’s Competition 
Advocate to the Department’s point of 
contact with the Office of the United 
States Trade Representative. 

2806.303–2 Content. 

In addition to the information re-
quired by FAR 6.303–2, justifications re-
quiring the approval of the PE shall 
contain the following documents: 

(a) A written Acquisition Plan as re-
quired by FAR 7.102 and part 2807 of 
this chapter. If a plan was not pre-
pared, explain why planning was not 
feasible or accomplished. 

(b) A copy of the CBD announcement 
or proposed announcement in accord-
ance with the requirements of FAR 
5.203. 

(c) As part of the description of the 
supplies or services required in FAR 
6.303–2, the justification shall include 
the statement of need as submitted by 
the requiring activity and any subse-
quent changes or revisions to the speci-
fications. 

(d) Any additional documentation 
that may be unique to the proposed 
procurement and is relevant to the jus-
tification. 
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2806.304 Approval of the justification. 
(a) All justifications for contract ac-

tions over the contracting officer’s ap-
proval dollar threshold shall be sub-
mitted to the BPC for concurrence be-
fore being forwarded to the contracting 
activity competition advocate for ap-
proval. Justifications requiring ap-
proval by the PE shall be further sub-
mitted for the concurrence of the con-
tracting activity competition advocate 
and the HCA, or designee, before being 
forwarded to the PE for approval. 

(b) After approval by the PE, the 
signed original will be returned to the 
contracting activity and one copy will 
be retained by the PPRG, JMD. 

(c) Pursuant to FAR 6.304(c), a class 
justification for other than full and 
open competition shall be approved in 
accordance with bureau procedures. 

Subpart 2806.5—Competition 
Advocates 

2806.501 Requirement. 
In accordance with FAR 6.501: 
(a) The Assistant Director, Procure-

ment Policy and Review Group, Man-
agement and Planning Staff, Justice 
Management Division, has been des-
ignated as the Competition Advocate 
for the Department of Justice. 

(b) The agency head will appoint, in 
each bureau, an official to be the con-
tracting activity competition advo-
cate. The contracting activity com-
petition advocates shall be vested with 
the overall responsibility for competi-
tion activities within their contracting 
activity. No individual in the con-
tracting office at or below the level of 
chief of the contracting office may 
serve as the contracting activity com-
petition advocate. An individual at any 
level above the BPC may serve as con-
tracting activity competition advo-
cate. 

2806.502 Duties and responsibilities. 
In addition to the duties and respon-

sibilities set forth in FAR 6.502(b) and 
elsewhere in this chapter, contracting 
activity competition advocates shall: 

(a) Actively enforce the Depart-
ment’s Competition Advocacy Program 
within the contracting activity and en-
sure that systems are established for 

the effective internal control of con-
tracting activity functions and activi-
ties which implement the Depart-
ment’s Competition Advocacy Pro-
gram. 

(b) Implement specific goals and ob-
jectives to enhance competition and 
the acquisition of commercial items. 

(c) Prepare and submit to the DOJ 
Competition Advocate, by November 30 
of each year, an annual report of com-
petition advocacy activities conducted 
during the prior fiscal year. 

PART 2807—ACQUISITION 
PLANNING 

Subpart 2807.1—Acquisition Plans 

Sec. 
2807.102 Policy. 
2807.102–70 Applicability. 
2807.103 Agency-head responsibilities. 
2807.103–70 Other officials’ responsibilities. 
2807.105 Contents of written acquisition 

plans. 

Subpart 2807.5—Inherently Governmental 
Functions 

2807.503 Policy. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

SOURCE: 63 FR 16124, Apr. 2, 1998, unless 
otherwise noted. 

Subpart 2807.1—Acquisition Plans 

2807.102 Policy. 

(a)(1) In accordance with FAR 7.1, 
DOJ contracting activities shall per-
form acquisition planning and conduct 
market research for all acquisitions in 
order to promote and provide for: 

(i) Full and open competition (see 
FAR part 6); 

(ii) Maximum practicable competi-
tion for those acquisitions where full 
and open competition is not required 
by FAR part 6; and 

(iii) The acquisition of commercial 
items or, when commercial items are 
not available, nondevelopmental items 
to the maximum extent practicable. 

(2) The degree of planning and mar-
ket research may vary, depending on 
such factors as the acquisition’s size, 
scope and complexity. 
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(b) Acquisition planning shall be the 
joint responsibility of both the con-
tracting and program offices. All ac-
quisition plans shall be prepared suffi-
ciently in advance of solicitation re-
lease dates to ensure that requirements 
are presented in a way that promotes 
full and open competition and provides 
sufficient time for the identification 
and resolution of impediments that 
could delay the acquisition or lead to 
increased cost or technical risk. 

2807.102–70 Applicability. 

(a) Planning commensurate with the 
complexity and dollar value of the in-
dividual requirement shall be per-
formed for all acquisitions, except for 
those acquisitions listed in paragraph 
(c) of this subsection which may be ex-
empt from the planning process. Heads 
of contracting activities may authorize 
the use of oral plans for simple and/or 
small dollar acquisitions. When oral 
plans are used, the file should be docu-
mented with the name of the individual 
who approved the plan. 

(b) Written acquisition plans shall be 
prepared for all major systems acquisi-
tions as defined in 2834.002. 

(c) The following types of acquisi-
tions may be exempt from the acquisi-
tion planning program; 

(1) Architect-engineering services; 
(2) Unsolicited proposals (when 

deemed innovative and unique in ac-
cordance with FAR 15.5); 

(3) Regulated utility services where 
services are available from only one 
source; 

(4) Acquisitions made from or 
through other Government agencies; 
and 

(5) Contract modifications which ex-
ercise an option or add funds to an in-
crementally funded contract (provided 
there is an approved acquisition plan-
ning document for the original action 
and there is no significant deviation 
from that plan). 

2807.103 Agency-head responsibilities. 

The AAG/A may establish acquisition 
planning criteria and thresholds for 
those bureaus who: 

(a) Fail to allow ample time for con-
ducting competitive acquisitions; 

(b) Develop a pattern of awarding ur-
gent requirements that generally re-
strict competition; 

(c) Fail to identify identical or like 
requirements that, where appropriate, 
can be combined under one solicitation 
and miss opportunities to obtain lower 
costs through volume purchasing, re-
duce administrative costs in processing 
one contract action versus multiple ac-
tions, and standardize goods and serv-
ices. 

2807.103–70 Other officials’ respon-
sibilities. 

(a) In accordance with FAR 7.1, the 
HCA shall develop an acquisition plan-
ning program for all acquisitions to en-
sure that its needs are met in the most 
effective, economical, the timely man-
ner. 

(b) Heads of contracting activities 
have the flexibility to develop pro-
grams that are best suited to their in-
dividual needs. Criteria and thresholds 
shall be established at which increas-
ingly greater detail and formality in 
the planning process is required. DOJ 
components are encouraged to keep pa-
perwork to a minimum and to put a 
premium on simplicity. 

(c) HCAs shall ensure that, during 
the acquisition planning phase, re-
quirements personnel consider the use 
of: 

(1) The metric system of measure-
ment consistent with 15 U.S.C. 2205(b); 
and 

(2) Environmentally preferable and 
energy-efficient products and services. 

2807.105 Contents of written acquisi-
tion plans. 

(a) HCAs shall prescribe format and 
content of acquisition planning docu-
ments that are commensurate with the 
complexity and dollar value of the in-
dividual acquisition (sample acquisi-
tion planning documents for both sim-
ple and complex acquisitions will be 
make available by PPRG, JMD, and 
may be used or modified as appro-
priate). 

(b) HCAs shall include, at a min-
imum, the content elements at FAR 
7.105 and 7.106 for all major systems ac-
quisitions as defined in 2834.002. 
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Subpart 2807.5—Inherently 
Governmental Functions 

2807.503 Policy. 
The requirements official shall pro-

vide the contracting officer, concur-
rent with the transmittal of the state-
ment of work (or modification thereof), 
a written determination that none of 
the functions to be performed are in-
herently governmental. Any disputes 
concerning this determination shall be 
resolved by the contracting officer, 
after consultation with the require-
ments official. The contracting offi-
cer’s determination shall be final. 

PART 2808—REQUIRED SOURCES 
OF SUPPLIES AND SERVICES 

Subpart 2808.8—Acquisition of Printing and 
Related Supplies 

Sec. 
2808.802 Policy. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

Subpart 2808.8—Acquisition of 
Printing and Related Supplies 

2808.802 Policy. 
The Director, Facilities and Adminis-

trative Services Staff, has been des-
ignated to serve as the central printing 
authority for the Department. 

[63 FR 16125, Apr. 2, 1998] 

PART 2809—CONTRACTOR 
QUALIFICATIONS 

Subpart 2809.4—Debarment Suspension, 
and Ineligibility 

Sec. 
2809.402 Policy. 
2809.404 List of parties excluded from Fed-

eral procurement and nonprocurement 
programs. 

2809.405 Effect of listing. 
2809.405–1 Continuation of current con-

tracts. 

Subpart 2809.5—Organizational and 
Consultant Conflict of Interest 

2809.503 Waiver. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

SOURCE: 63 FR 16125, Apr. 2, 1998, unless 
otherwise noted. 

Subpart 2809.4—Debarment, 
Suspension, and Ineligibility 

2809.402 Policy. 

Contracting activities shall: 
(a) Consider debarment or suspension 

of a contractor when cause is shown as 
listed under FAR 9.406–2 and FAR 9.407– 
2. Contracting staffs should consult 
with their appropriate legal counsel 
prior to making a decision to initiate 
debarment or suspension proceedings. 
If a determination is made that avail-
able facts do not justify beginning de-
barment or suspension proceedings, the 
file should be documented accordingly. 
This determination should be subject 
to reconsideration if new information 
or additional fact-finding so justifies. 

(b) If the decision is made to initiate 
debarment and/or suspension of a con-
tractor, immediately prepare a notice 
in accordance with FAR 9.406–3(c) of 
FAR 9.407–3(c). The draft notice, along 
with the administrative file containing 
all relevant facts and analysis shall be 
forwarded to the PE, as the debarring 
and suspending official, following re-
view by the activity’s legal counsel and 
BPC. 

(c) The PE shall: 
(1) Review the notice and administra-

tive file for sufficiency and provide for 
review by other DOJ officials as consid-
ered appropriate; 

(2) If it is determined that action is 
warranted, give the contractor prompt 
notice of the proposed debarment or 
suspension, in accordance with FAR 
9.406–3(c) or FAR 9.407–3(c); 

(3) Direct additional fact-finding as 
necessary when material facts are in 
dispute. 

(4) Notify the contractor of the final 
decision to debar or suspend, including 
a decision not to debar or suspend, in 
accordance with FAR 9.406–3(c) and 
FAR 9.407–3(c). 

2809.404 List of parties excluded from 
Federal procurement and non-
procurement programs. 

(a) The PE shall: 
(1) Provide GSA notification of the 

information set forth in FAR 9.404(b) 
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within five working days after debar-
ring or suspending a contractor or 
modifying or rescinding such an action. 

(2) Maintain agency-wide records of 
debarred or suspended contractors in 
accordance with FAR 9.404. 

(b) Contracting activities shall pro-
vide an effective system to ensure that 
contracting staff consult the ‘‘List of 
Parties Excluded from Federal Pro-
curement and Nonprocurement Pro-
grams’’ prior to soliciting offers from, 
awarding or extending contracts to, or 
consenting to subcontracts with con-
tractors on the list. 

2809.405 Effect of listing. 
(a) Contractors debarred, suspended, 

or proposed for debarment are excluded 
from receiving contracts, and bureaus 
shall not solicit offers from, award con-
tracts to, or consent to subcontracts 
with these contractors, unless the HCA 
determines that there is a compelling 
reason for such action and the PE ap-
proves such determinations. 

(b) Bids received from any listed con-
tractor in response to an invitation for 
bids shall be entered on the abstract of 
bids, and rejected unless the HCA de-
termines in writing that there is a 
compelling reason to consider the bid 
and the PE approves such action. 

(c) Proposals, quotations, or offers 
received from any listed contractor 
shall not be evaluated for award or in-
cluded in the competitive range, nor 
shall discussions be conducted with a 
listed offeror during a period of ineligi-
bility, unless the HCA determines in 
writing that there is a compelling rea-
son to do so and the PE approves such 
action. 

2809.405–1 Continuation of current 
contracts. 

(a) In accordance with FAR 9.405–1, 
contracting activities may continue 
contracts or subcontracts in existence 
at the time a contractor is suspended 
or debarred unless it is determined 
that termination of the contract is in 
the best interest of the Government. In 
making this determination, con-
tracting activities shall consider the 
seriousness of the act or omission lead-
ing to the debarment or suspension, 
the effect of debarment or suspension 
on the contractor’s ability to continue 

operations, and the Department’s abil-
ity to safeguard its interests and re-
ceive satisfactory performance. 

(b) Contracting activities shall not 
renew or otherwise extend the duration 
of current contracts, or consent to sub-
contracts, with contractors debarred, 
suspended, or proposed for debarment, 
unless the HCA states, in writing, the 
compelling reasons for renewal or ex-
tension and the PE approves such ac-
tion. 

Subpart 2809.5—Organizational 
and Consultant Conflicts of In-
terest 

2809.503 Waiver. 
The HCA may waive any general rule 

or procedure of FAR 9.5 by determining 
that its application in a particular sit-
uation would not be in the Govern-
ment’s interest. 

PART 2811—DESCRIBING AGENCY 
NEEDS 

Sec. 
2811.001 Definitions. 
2811.002 Policy. 

Subpart 2811.1—Selecting and Developing 
Requirements Documents 

2811.103 Market acceptance. 
2811.104–70 Brand-name or equal description. 

Subpart 2811.6—Priorities and Allocations 

2811.603 Procedures. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

SOURCE: 63 FR 16126, Apr. 2, 1998, unless 
otherwise noted. 

2811.001 Definitions. 
Dual systems means the use of both 

inch-pound and metric systems. For ex-
ample, an item is designed, produced 
and described in inch-pound values 
with soft metric values also shown for 
information or comparison purposes. 

Hybrid systems means the use of both 
inch-pound and standard metric values 
in specifications, standards, supplies, 
and services; e.g., an engine with inter-
nal parts in metric dimensions and ex-
ternal fittings or attachments in inch- 
pound dimensions. 
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Metric system means the International 
System of Units established by the 
General Conference of Weights and 
Measures in 1960. 

Soft metric means the result of mathe-
matical conversion of inch-pound 
measurements to metric equivalents in 
specifications, standards, supplies, and 
services. The physical dimensions are 
not changed. 

2811.002 Policy. 

Consistent with the policy expressed 
in FAR 11.002(b), solicitations must in-
clude specifications and purchase de-
scriptions stated in metric units of 
measurement whenever metric is the 
accepted industry system. Whenever 
possible, commercially developed met-
ric specifications and internationally, 
or domestically developed voluntary 
standards, using metric measurements, 
must be adopted. While an industry is 
in transition to metric specifications, 
solicitations must include require-
ments documents stated in soft metric, 
hybrid, or dual systems, except when 
impractical or inefficient. 

Subpart 2811.1—Selecting and 
Developing Requirements 
Documents 

2811.103 Market acceptance. 

Pursuant to FAR 11.103, the HCA or 
designee at a level not lower than the 
BPC has the authority to require 
offerors to demonstrate that the items 
offered meet the criteria set forth in 
FAR 11.103(a). 

2811.104–70 Brand-name or equal de-
scription. 

When a brand-name or equal descrip-
tion is used, the clause set forth in 
2852.211–70, Brand-name or Equal, shall 
be inserted into the solicitation. 

Subpart 2811.6—Priorities and 
Allocations 

2811.603 Procedures. 

The PE is the agency official dele-
gated authority to exercise priority au-
thority on behalf of the Department. 
Any request for a priority rating on a 
contract or order must be submitted to 

PPRG, JMD, in accordance with the 
procedures in this subpart. 

(a) The requesting activity shall sub-
mit, to the PE, a description of the 
supplies or services requiring a priority 
rating and a complete justification for 
the necessity of a rated order including 
the method and type of contract and 
the anticipated award date. The jus-
tification must also state the level of 
priority rating requested and comply 
with the requirements of the Defense 
Priorities and Allocations System. 

(b) Upon receipt, the PPRG shall re-
view the request for completeness and 
establish appropriate liaison with the 
Department of Commerce (DOC), the 
administering agency. Depending on 
the nature of the requirement, the 
PPRG may schedule a meeting with 
DOC officials to present the proposal. 
In such cases, a representative from 
the requiring activity may be re-
quested to attend. 

(c) DOJ activities requesting rated 
orders that concern classified material 
shall call PPRG before submitting 
their request to ensure appropriate 
transmission and handling between the 
requesting activity and PPRG. 

PART 2812—ACQUISITION OF 
COMMERCIAL ITEMS 

Subpart 2812.3—Solicitation Provisions and 
Contract Clauses for the Acquisition of 
Commercial Items 

Sec. 
2812.302 Tailoring of provisions and clauses 

for the acquisition of commercial items. 

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28 
CFR 0.75(j) and 28 CFR 0.76(j). 

Subpart 2812.3—Solicitation Provi-
sions and Contract Clauses 
for the Acquisition of Com-
mercial Items 

2812.302 Tailoring of provisions and 
clauses for the acquisition of com-
mercial items. 

Pursuant to FAR 12.302(c), the HCA 
or designee at a level not lower than 
the BPC is authorized to approve 
clauses or additional terms or condi-
tions for inclusion in solicitations or 
contracts for commercial items that 
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are inconsistent with customary com-
mercial practices. 

[63 FR 16127, Apr. 2, 1998] 
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