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(1) The employee is entitled to re-
ceive the agency automatic (1%) con-
tributions that he or she would have 
received had the employee remained in 
civilian service or pay status. Within 60 
days of the employee’s reemployment 
or restoration to pay status, the em-
ploying agency must calculate the 
agency automatic (1%) makeup con-
tributions and report those contribu-
tions to the record keeper. After the 
contribution has been reported, the 
agency must submit lost earnings 
records for the contribution. 

(2) An employee who contributed to a 
uniformed services TSP account during 
the period of military service is also 
immediately entitled to receive agency 
matching makeup contributions to his 
or her civilian account for the em-
ployee contributions to the uniformed 
services account that were deducted 
from his or her basic pay, subject to 
any reduction in matching contribu-
tions required by paragraph (c)(4) of 
this section. However, an employee is 
not entitled to receive agency match-
ing makeup contributions on contribu-
tions that were deducted from his or 
her incentive pay or special pay, in-
cluding bonus pay, while performing 
military service. 

(3) An employee who makes up 
missed contributions is entitled to re-
ceive attributable agency matching 
makeup contributions (unless the em-
ployee has already received the max-
imum amount of matching contribu-
tions, as described in paragraphs (c)(2) 
and (c)(4) of this section). 

(4) If the employee received uni-
formed services matching contribu-
tions, the agency matching makeup 
contributions will be reduced by the 
amount of the uniformed services 
matching contributions. 

(d) Lost earnings. The employee is en-
titled to lost earnings on missed agen-
cy contributions made under paragraph 
(c) of this section. The employee will 
elect to have the lost earnings cal-
culated using either the rates of return 
based on the contributions alloca-
tion(s) on file for the participant dur-
ing the period of military service or 
using the rates of return for the G 
Fund; the participant must make this 
election at the same time his or her 

makeup schedule is established pursu-
ant to § 1605.11(c). 

[67 FR 49525, July 30, 2002]

PART 1606—LOST EARNINGS AT-
TRIBUTABLE TO EMPLOYING 
AGENCY ERRORS

Subpart A—General Provisions

Sec.
1606.1 Definitions. 
1606.2 Purpose. 
1606.3 General rule. 
1606.4 Applicability.

Subpart B—Lost Earnings Attributable to 
Delayed or Erroneous Contributions

1606.5 Failure to timely make or deduct 
TSP contributions when participant re-
ceived pay. 

1606.6 Agency delay in paying employee.

Subpart C—Lost Earnings Not Attributable 
to Delayed or Erroneous Contributions

1606.10 Miscellaneous lost earnings.

Subpart D—Lost Earnings Records

1606.11 Agency submission of lost earnings 
records. 

1606.12 Agency responsibility.

Subpart E—Processing Lost Earnings 
Records

1606.13 Calculation and crediting of lost 
earnings.

AUTHORITY: 5 U.S.C. 8432a, 8474(b)(3), and 
(c)(1). Section 1606.5 also issued under Title 
II, Pub. L. 106–265, 114 Stat. 770.

SOURCE: 56 FR 606, Jan. 7, 1991, unless oth-
erwise noted.

Subpart A—General Provisions

§ 1606.1 Definitions. 
(a) Definitions generally applicable 

to the Thrift Savings Plan are set forth 
at 5 CFR 1690.1. 

(b) Definitions generally applicable 
to employing agency errors and their 
correction are set forth at 5 CFR 1605.1. 

(c) As used in this part: 
Lost earnings record means a data 

record containing information enabling 
the TSP system to compute lost earn-
ings. 

[68 FR 35501, June 13, 2003]
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§ 1606.2 Purpose. 
(a) With the implementation of the 

TSP’s daily valued record keeping sys-
tem, losses suffered by participants 
arising out of employing agency errors 
will be corrected by calculating and 
posting breakage to an affected partici-
pant’s account. Breakage will be cal-
culated as described in 5 CFR 1605.2. 
However, in some cases, an employing 
agency may have submitted contribu-
tions subject to lost earnings before 
implementation of the daily valued 
record keeping system, but did not sub-
mit the requisite lost earnings record. 
Therefore, until September 1, 2003, em-
ploying agencies may submit separate 
lost earnings records for makeup and 
late contributions submitted before 
implementation of the new record 
keeping system. All payments posted 
after implementation of the new record 
keeping system are covered under 5 
CFR part 1605. 

(b) After August 31, 2003, the use of 
lost earning records will be discon-
tinued. 

[68 FR 35501, June 13, 2003]

§ 1606.3 General rule. 
Except as otherwise provided, em-

ploying agencies shall pay to the Thrift 
Savings Fund any amount, computed 
by the TSP recordkeeper in a manner 
consistent with this part 1606, that is 
required to restore to the TSP account 
of the participant or participants in-
volved earnings lost as a result of an 
employing agency error. Where lost 
earnings are required, the employing 
agency must, in accordance with this 
part 1606 and any instructions provided 
by the Board or the TSP recordkeeper, 
submit to the TSP recordkeeper all in-
formation and certification that is re-
quired to enable the TSP recordkeeper 
to compute the amount of lost earnings 
payable by the employing agency, and 
to charge that amount to the appro-
priate employing agency.

§ 1606.4 Applicability. 
(a) In general. Except as otherwise 

provided, the provisions of this part 
1606 apply in any case where, due to 
employing agency error, the Thrift 
Savings Fund has not invested or had 
the use of money that would have been 

invested in the Thrift Savings Fund 
had the employing agency error not oc-
curred, or where the money would have 
been invested in a different investment 
fund had the error not occurred. 

(b) Back pay awards and other retro-
active pay adjustments. The application 
of this part 1606, as described in para-
graph (a) of this section, includes TSP 
contributions derived from payments 
associated with back pay awards or 
other retroactive pay adjustments that 
are based on a determination that the 
employing agency paid a participant 
less than the full amount of basic pay 
to which the participant was entitled. 

(c) As explained in § 1606.2, this part 
applies to errors that occurred before 
September 1, 2003. 

(d) De minimis rules. Notwithstanding 
paragraphs (a) through (c) of this sec-
tion or any other provision of this part 
1606: 

(1) Lost earnings shall not be payable 
where the amount of money for a 
source of contributions in a partici-
pant’s account that is not invested in 
the Thrift Savings Fund due to an em-
ploying agency error, or that is in-
vested in the wrong investment fund 
due to an employing agency error, is 
less than one dollar ($1.00) for that 
source of contributions. Where the em-
ploying agency error caused delayed or 
erroneous contributions for more than 
one pay period, this paragraph shall 
apply separately to each pay period in-
volved. 

(2) Where the employing agency error 
caused delay in submission of TSP pay-
ment records or loan allotments, lost 
earnings shall not be payable unless 
the belated contributions or loan allot-
ments were received by the TSP rec-
ordkeeper more than 30 days after the 
pay date associated with the pay period 
for which the contributions or loan al-
lotments would have been submitted 
had the employing agency error not oc-
curred. 

(3) For employing agency errors not 
covered by paragarph (d)(2) of this sec-
tion, lost earnings shall not be payable 
unless, as the result of an employing 
agency error, money was not invested 
in the Thrift Savings Fund for a period 
extending more than 30 days after the 
date it would have been invested had 
the error not occurred. 

VerDate jul<14>2003 06:23 Feb 28, 2004 Jkt 203009 PO 00000 Frm 00203 Fmt 8010 Sfmt 8010 Y:\SGML\203009T.XXX 203009T



204

5 CFR Ch. VI (1–1–04 Edition)§ 1606.5 

(4) The 30-day requirements con-
tained in paragraphs (d)(2) and (d)(3) of 
this section do not apply where, due to 
employing agency error, money in a 
participant’s account has been invested 
in an incorrect investment fund. 

(e) Contributions for pre-1987 service. 
This part does not apply to errors in-
volving employing agency delay in sub-
mitting contributions required by 5 
U.S.C. 8432(c)(3). 

(f) Contributions for service in January 
through March 1987. Notwithstanding 
any other provision of this section, lost 
earnings shall be payable with respect 
to contributions made pursuant to 5 
U.S.C. 8432(c)(1) (B) or (C) if the pay-
ment records containing those con-
tributions were received by the TSP 
recordkeeper after April 30, 1987. 

[56 FR 606, Jan. 7, 1991, as amended at 68 FR 
35501, June 13, 2003]

Subpart B—Lost Earnings Attrib-
utable to Delayed or Erro-
neous Contributions

§ 1606.5 Failure to timely make or de-
duct TSP contributions when par-
ticipant received pay. 

(a) If a participant receives pay, but 
as the result of an employing agency 
error all or any part of the agency 
automatic (1%) contribution associated 
with that pay to which the participant 
is entitled is not timely received by the 
TSP record keeper, then the makeup or 
late contributions will be subject to 
lost earnings. In such cases: 

(1) The employing agency must, for 
each pay period involved, submit to the 
TSP record keeper a lost earnings 
record indicating the pay date for 
which the contributions would have 
been made had the error not occurred 
(i.e., the beginning date), the invest-
ment fund to which the contributions 
would have been deposited had the 
error not occurred if the beginning 
date on the record was before May 1, 
2001, the amount of the contributions, 
and the pay date for which the con-
tributions were actually made. If the 
beginning date on the record was on or 
after May 1, 2001, the TSP record keep-
er will use the contribution allocation 
of record for the beginning date and 
calculate lost earnings; 

(2) The TSP record keeper will com-
pute the amount of lost earnings asso-
ciated with each lost earnings record 
submitted by the employing agency 
pursuant to paragraph (a)(1) of this sec-
tion. In performing the computation, 
the TSP record keeper will not take 
into consideration any interfund trans-
fers; 

(3) Where the lost earnings computed 
in accordance with paragraph (a)(2) of 
this section are positive, the TSP 
record keeper will charge that amount 
to the appropriate employing agency 
and will credit the participant’s TSP 
account. If the lost earnings are nega-
tive, the amount computed will be re-
moved from the participant’s account 
and used to offset TSP administrative 
expenses; and 

(4) The lost earnings will be posted to 
the participant’s account based on the 
contribution allocation in effect on the 
posting date. 

(b) If a participant receives pay from 
which employee contributions were 
properly deducted, but as a result of an 
employing agency error all or any part 
of the associated agency matching con-
tributions to which the participant is 
entitled were not timely received by 
the TSP record keeper, then the make-
up agency contributions will be subject 
to lost earnings. In such cases, the pro-
cedures described in paragraphs (a)(1) 
through (a)(4) of this section will apply 
to the makeup agency matching con-
tributions. 

(c) If a participant receives pay from 
which employee contributions were 
properly deducted, but as the result of 
an employing agency error all or any 
part of those employee contributions 
were not timely received by the TSP 
record keeper, or if the employee con-
tributions were received in connection 
with a FERCCA correction, the make-
up employee contributions will be sub-
ject to the procedures described in 
paragraphs (a)(1) through (a)(4) of this 
section. 

(d) Except for employee contribu-
tions received in connection with a 
FERCCA correction, if a participant re-
ceives pay from which employee con-
tributions should have been deducted 
but, as the result of employing agency 
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error, all or any part of those deduc-
tions were not made, the makeup em-
ployee contributions will not be sub-
ject to lost earnings even if the partici-
pant makes up the employee contribu-
tions pursuant to part 1605 of this chap-
ter. However, where the participant 
makes up the employee contributions 
pursuant to part 1605 of this chapter, 
the agency matching contributions as-
sociated with the makeup employee 
contributions (which must be made in 
accordance with part 1605 of this chap-
ter) will be subject to lost earnings. 
With respect to such makeup agency 
matching contributions the procedures 
described in paragraphs (a)(1) through 
(a)(4) of this section will apply. 

[66 FR 44283, Aug. 22, 2001, as amended at 68 
FR 35501, June 13, 2003]

§ 1606.6 Agency delay in paying em-
ployee. 

Where, as the result of an employing 
agency error, a participant does not 
timely receive all or any part of the 
basic pay to which he or she is entitled, 
and as a result of that delay in receiv-
ing pay all or any part of the Employee 
Contributions, Agency Automatic (1%) 
Contributions, or Agency Matching 
Contributions are not submitted when 
they would have been had the employ-
ing agency error not occurred, all such 
belated Employee Contributions, Agen-
cy Automatic (1%) Contributions, and 
Agency Matching Contributions shall 
be subject to lost earnings. The proce-
dures described in paragraphs (a)(1) 
through (a)(4) of § 1606.5 shall apply to 
all such belated contributions.

Subpart C—Lost Earnings Not At-
tributable to Delayed or Erro-
neous Contributions

§ 1606.10 Miscellaneous lost earnings. 

Where lost earnings result from em-
ploying agency errors not specifically 
covered by this subpart or subpart B, 
the employing agency must consult 
with the Board or TSP Recordkeeper to 
determine the manner in which the em-
ploying agency shall submit lost earn-
ings records or other data necessary to 
facilitate the payment of lost earnings.

Subpart D—Lost Earnings Records
§ 1606.11 Agency submission of lost 

earnings records. 
(a) All lost earnings records required 

to be submitted pursuant to this part 
must be submitted to the TSP Record-
keeper in the manner and format pre-
scribed in instructions provided to em-
ploying agencies by the Board or TSP 
recordkeeper. 

(b) Where this part requires submis-
sion of lost earnings records, the em-
ploying agency must submit a separate 
lost earnings record for each pay period 
affected by the error. A lost earnings 
record may include all three sources of 
contributions, or it may include loan 
allotments, but may not include both 
loan allotments and contributions. 

(c) Where this part requires the em-
ploying agency to indicate on a lost 
earnings record the investment fund to 
which a contribution would have been 
deposited had an employing agency 
error not occurred, that determination 
must be made solely on the basis of a 
properly completed allocation election 
that was accepted by the employing 
agency before the date the contribu-
tion should have been made, and that 
was still in effect as of that date. 
Where no such allocation election was 
in effect as of the date the contribution 
would have been made had the error 
not occurred, the lost earnings record 
submitted by the employing agency 
must indicate that the contributions 
should have been made to the G Fund. 

(d) With respect to employing agency 
errors that cause money not to be in-
vested in the Thrift Savings Fund, lost 
earnings records may not be submitted 
until the money to which the lost earn-
ings relate has been invested in the 
Thrift Savings Fund. Where the em-
ploying agency error involved delayed 
TSP contributions, no lost earnings 
will be payable unless the associated 
payment records are submitted in ac-
cordance with the provisions of 5 CFR 
part 1605. Lost earnings records and the 
delayed payment records to which they 
relate should be submitted simulta-
neously. 

(e) Where an employing agency erro-
neously submits a lost earnings record 
that is processed by the TSP record 
keeper, the employing agency must 
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consult with the Board or TSP record 
keeper to determine the method to be 
used in removing the erroneous lost 
earnings. 

(f) Lost earnings records that contain 
contributions for which lost earnings 
must be determined at the G Fund rate 
of return pursuant to §§ 1605.22(a)(4) or 
1605.41(a)(3) of this chapter must be ac-
companied by the special Journal 
Voucher, Form TSP–2–EG. 

[56 FR 606, Jan. 7, 1991, as amended at 66 FR 
44284, Aug. 22, 2001]

§ 1606.12 Agency responsibility. 
(a) The employing agency whose 

error caused the delayed or erroneous 
investment of money in the Thrift Sav-
ings Fund shall, in a manner consistent 
with paragraph (b) of this section, be 
ultimately responsible for payment of 
any lost earnings resulting from that 
error. 

(b) The employing agency that sub-
mitted payment records or loan allot-
ments that are subject to lost earnings 
shall be responsible for submitting lost 
earnings records relating to those sub-
missions, and any lost earnings cal-
culated shall be charged to that em-
ploying agency. Where another employ-
ing agency committed the error that 
caused the delayed or erroneous sub-
mission by the first employing agency, 
the employing agency that was charged 
for the lost earnings may seek reim-
bursement from the other employing 
agency.

Subpart E—Processing Lost 
Earnings Records

§ 1606.13 Calculation and crediting of 
lost earnings. 

(a) Lost earnings records submitted 
pursuant to this part will be processed 
daily by the TSP record keeper. 

(b) In calculating lost earnings at-
tributable to a lost earnings record, 
earnings and losses for different 
sources of contributions or investment 
funds within a source will not be offset 
against each other. 

(c) Notwithstanding any other provi-
sion of this part, where the net lost 
earnings computed in accordance with 
this part on any lost earnings record 
are less than zero within a source of 

contributions, the employing agency 
will not be credited with respect to 
that source of contributions. The 
amount of the negative lost earnings 
will be removed from the participant’s 
account and applied against TSP ad-
ministrative expenses. 

[68 FR 35501, June 13, 2003]

PART 1620—EXPANDED AND 
CONTINUING ELIGIBILITY

Subpart A—General

Sec.
1620.1 Application. 
1620.2 Definitions. 
1620.3 Contributions. 
1620.4 Notices.
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Union, and Intergovernmental Per-
sonnel Act Employees
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1620.11 Scope. 
1620.12 Employing authority contributions. 
1620.13 Retroactive contributions. 
1620.14 Payment to the record keeper.

Subpart C—Article III Justices and Judges; 
Bankruptcy Judges and U.S. Mag-
istrates; and Judges of the Courts of 
Federal Claims and Veterans Appeals

1620.20 Scope. 
1620.21 Contributions. 
1620.22 Withdrawals. 
1620.23 Spousal rights.

Subpart D—Nonappropriated Fund 
Employees

1620.30 Scope. 
1620.31 Definition. 
1620.32 Employees who move to a NAF in-

strumentality on or after August 10, 1996. 
1620.33 Employees who moved to a NAF in-

strumentality before August 10, 1996, but 
after December 31, 1965. 

1620.34 Employees who move from a NAF in-
strumentality to a Federal Government 
agency. 

1620.35 Loan payments. 
1620.36 Transmission of information.

Subpart E—Uniformed Services Employ-
ment and Reemployment Rights Act 
(USERRA)—Covered Military Service

1620.40 Scope. 
1620.41 Definitions. 
1620.42 Processing TSP contribution elec-

tions. 
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