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(e) To the extent consistent with the 
interests of justice and the policy of 
the underlying statute, a violation of 
this section shall be sufficient grounds 
for a decision adverse to the party who 
knowingly commits a violation of this 
section or who knowingly causes such 
a violation to occur. 

(f) For purposes of this section ex 
parte communication means an oral or 
written communication not on the pub-
lic record with respect to which reason-
able prior notice to all parties is not 
given, but it shall not include requests 
for status reports on any matter or the 
proceeding.

Subpart I—Rules of Practice Gov-
erning Cease and Desist Pro-
ceedings Under Section 2 of 
the Capper-Volstead Act

AUTHORITY: 7 U.S.C. 291, 292; 7 CFR 2.35, 
2.41.

SOURCE: 45 FR 6587, Jan. 29, 1980, unless 
otherwise noted.

§ 1.160 Scope and applicability of rules 
in this part. 

The rules of practice in this part 
shall be applicable to cease and desist 
proceedings, initiated upon complaint 
by the Secretary of Agriculture, pursu-
ant to section 2 of the Capper-Volstead 
Act.

§ 1.161 Definitions. 
As used in this part, words in the sin-

gle form shall be deemed to import the 
plural, and vice versa, as the case may 
require. The following terms shall be 
construed, respectively, to mean: 

Act means the Capper-Volstead Act, 
approved February 18, 1922, 42 Stat. 388, 
7 U.S.C. 291, 292. 

Association means a cooperative asso-
ciation, a federation of cooperatives, or 
other association of agricultural pro-
ducers, as defined in section 1 of the 
Act. 

Complainant or Secretary means the 
Secretary of Agriculture, United 
States Department of Agriculture, or 
any officer(s) or employee(s) to whom 
authority has heretofore been dele-
gated, or whom authority may here-
after be delegated, to act in his or her 
stead. 

Complaint means a formal complaint 
instituted by the Secretary of Agri-
culture requiring respondent to show 
cause why an order should not be made 
directing it to cease and desist from 
acts of monopolization or restraint of 
trade, which result in undue price en-
hancement. 

Decision means: (1) the Judge’s deci-
sion, and includes (i) findings and con-
clusions and the reasons or basis there-
for on all material issues of fact, law, 
or discretion, (ii) order, and (iii) rul-
ings on proposed findings, conclusions 
and order submitted by the parties, and 
(2) the decision and order by the Judi-
cial Officer upon an appeal of the 
Judge’s decision. 

Hearing means that part of the pro-
ceeding which involves the submission 
of evidence before the Judge for the 
record in the proceeding. 

Hearing Clerk means the Hearing 
Clerk, United States Department of 
Agriculture, Washington, DC 20250. 

Judge means any Administrative Law 
Judge appointed pursuant to 5 U.S.C. 
3105 (the Administrative Procedure 
Act) and assigned to the proceeding in-
volved. 

Judicial Officer means an official of 
the United States Department of Agri-
culture delegated authority by the Sec-
retary, pursuant to the Act of April 4, 
1940 (7 U.S.C. 450c–450g) and Reorga-
nization Plan No. 2 of 1953 (5 U.S.C. 
App. (1988)), to perform the function in-
volved (§ 2.35(a) of this chapter), or the 
Secretary if he or she exercises the au-
thority so delegated. 

Respondent means the cooperative as-
sociations, or association, against 
whom a complaint has been issued. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8457, Feb. 14, 1995]

§ 1.162 Institution of proceedings. 
(a) Filing of information. Any person 

having information that any agricul-
tural association, as defined in the 
Capper-Volstead Act, is engaged in any 
practice which monopolizes or re-
strains trade in interstate or foreign 
commerce to such an extent that the 
price of any agricultural product is un-
duly enhanced by reason thereof, may 
submit such information to the Sec-
retary. Such information shall be in 
writing and shall contain a complete 
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statement of facts detailing the price 
enhancement and the practices alleged. 

(b) Consideration of information. The 
Secretary shall consider all informa-
tion filed under paragraph (a) of this 
section, and any other information 
which the Secretary may obtain relat-
ing to a violation of section 2 of the 
Act. If the Secretary finds that there is 
reason to believe that any association 
monopolizes or restrains trade in inter-
state or foreign commerce to such an 
extent that the price of any agricul-
tural product is unduly enhanced 
thereby the Secretary shall cause a 
complaint to be filed, requiring the as-
sociation to show cause why an order 
should not be made directing the asso-
ciation to cease and desist from such 
monopolization or restraint of trade. 
The complaint shall be filed with the 
Hearing Clerk, who shall assign to the 
proceeding a docket number and effect 
service upon respondent. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8457, Feb. 14, 1995]

§ 1.163 The complaint. 
The complaint shall state briefly all 

allegations of fact which constitute a 
basis for the proceeding, and shall des-
ignate a time and place for the hearing 
in the matter, which shall be at least 
30 days after the service of the com-
plaint upon the respondent.

§ 1.164 Answer. 
(a) Filing and service. Within 20 days 

after service of the complaint, or such 
other time as may be specified therein, 
the respondent shall file with the Hear-
ing Clerk, an answer, signed by the re-
spondent or the respondent’s attorney. 
The answer shall be served upon the 
complainant by the Hearing Clerk. 

(b) Contents. The answer shall clearly 
admit, deny, or offer an explanation in 
response to each of the allegations of 
the complaint, and shall clearly set 
forth any affirmative defense. 

(c) Default. Failure to file an answer 
shall constitute an admission of the al-
legations in the complaint, and may be 
the basis for a decision upon the pres-
entation of a prima facie case by the 
complainant. 

[45 FR 6587, Jan. 29, 1980, as amended at 60 
FR 8457, Feb. 14, 1995]

§ 1.165 Amendments. 

Amendments to the complaint may 
be made prior to the filing of an answer 
in which case the time for filing the 
answer shall be extended 20 days or for 
other time agreed to by the parties. 
After the answer is filed, amendments 
to the complaint, or to the answer or 
other pleading, may be made by agree-
ment of the parties or allowed at the 
discretion of the Judge. In case of an 
amendment which significantly 
changes the issues, the hearing shall, 
on the request of a party, be postponed 
or adjourned for a reasonable period, if 
the Judge determines that such action 
is necessary to avoid prejudice to the 
party.

§ 1.166 Consent order. 

At any time, complainant and re-
spondent may agree to the entry of a 
consent order. Such order shall be en-
tered by the Judge (prior to a decision) 
or the Judicial Officer (after a decision 
by the Judge), and become effective on 
the date specified therein.

§ 1.167 Conference. 

(a) Purpose. Upon motion of a party 
or upon the Judge’s own motion, the 
Judge may direct the parties to attend 
a conference when the Judge finds that 
the proceeding would be expedited by 
discussions on matters of procedure 
and/or possible stipulations. The con-
ference may include discussions re-
garding: 

(1) Simplification of the issues; 
(2) Limitation of expert or other wit-

nesses; 
(3) The orderly presentation of evi-

dence; and 
(4) Any other matters that may expe-

dite and aid in the disposition of the 
proceeding. 

(b) Manner of the Conference. (1) The 
conference shall be conducted by tele-
phone or correspondence unless the 
Judge determines that conducting the 
conference by audio-visual tele-
communication: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the conference; or
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