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Agricultural Marketing Service, USDA § 97.8 

1 Copies and translations of foreign laws 
and regulations will be requested only if 
they are not in the files of the Plant Variety 
Protection Office. Applicants may learn 
whether such a request will be made by writ-
ing to the address given in paragraph (c) of 
this section.

(3) Language and legibility: (i) Appli-
cations and exhibits must be in the 
English language and legibly written, 
typed or printed. 

(ii) Any interlineation, erasure, can-
cellation, or other alteration must be 
made in permanent ink before the ap-
plication is signed and shall be clearly 
initialed and dated by the applicant to 
indicate knowledge of such fact at the 
time of signing. 

(4) To determine the extent of reci-
procity of the protection to be provided 
under the Act, persons filing an appli-
cation for plant variety protection in 
the United States under the provisions 
of paragraph (a)(3) of this section shall, 
upon request 1, furnish the Plant Vari-
ety Protection Office with a copy of 
the current plant variety protection 
laws and regulations for the country of 
which the applicant is a national, and 
an accurate English translation of such 
laws and regulations.

(c) Application and exhibit forms 
shall be issued by the Commissioner. 
(Copies of the forms may be obtained 
from the Plant Variety Protection Of-
fice, Science and Technology Division, 
AMS, USDA, room 500, National Agri-
cultural Library Building, Beltsville, 
Maryland 20705.) 

(d) Effective the date of these regula-
tions and rules of practice, the signa-
ture of the applicant, or his or her 
agent or attorney on any affidavit or 
other statement filed pursuant to these 
regulations and rules constitutes a cer-
tification by the applicant. The signa-
ture certifies that all information re-
lied on in any affidavit or statement 
filed in the course of the proceeding is 
knowingly correct and false claims 
have not been made to mislead. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.6 Application for certificate. 
(a) An application for a plant variety 

protection certificate shall be signed 
by, or on behalf, of the applicant. 

(b) The application shall state the 
full name, including the full first name 
and the middle initial or name, if any, 
and the capacity of the person exe-
cuting it. 

(c) The fees for filing an application, 
and search or examination, shall be 
submitted with the application in ac-
cordance with §§ 97.175 through 97.178. 

(d) The applicant shall submit with 
the application: 

(1) At least 2,500 seeds of the viable 
basic seed required to reproduce the va-
riety; 

(2) With the application for a tuber 
propagated variety, verification that a 
viable cell culture has been deposited 
in a public depository approved by the 
Commissioner and will be maintained 
for the duration of the certificate; or 

(3) With the application for a hybrid 
from self-incompatible parents, 
verification that a plot of vegetative 
material for each parent has been es-
tablished in a public depository ap-
proved by the Commissioner and will 
be maintained for the duration of the 
certificate. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§ 97.7 [Reserved]

§ 97.8 Specimen requirements. 
(a) The applicant may be required by 

the examiner to furnish representative 
specimens of the variety, or its flower, 
fruit, or seeds, in a quantity and at a 
specified stage of growth, as may be 
necessary to verify the statements in 
the application. Such specimens shall 
be packed and forwarded in conformity 
with instructions furnished by the ex-
aminer. If the applicant requests the 
examiner to inspect plants in the field 
before a final decision is made, all such 
inspection costs shall be borne by the 
applicant by payment of fees sufficient 
to reimburse the Office for all costs, in-
cluding travel, per diem or subsistence, 
and salary. 

(b) Plant specimens submitted in sup-
port of an application shall not be re-
moved from the Office except by an 
employee of the Office or other person 
authorized by the Secretary. 

(c) Plant specimens submitted to the 
Office shall, except as provided below, 
and upon request, be returned to the 
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applicant at his or her expense after 
the specimens have served their in-
tended purpose. The Commissioner, 
upon a finding of good cause, may re-
quire that certain specimens be re-
tained in the Office for indefinite peri-
ods of time. Specimens which are not 
returned or not retained as provided 
above shall be destroyed.

§ 97.9 Drawings and photographs. 

(a) Drawings or photographs sub-
mitted with an application shall dis-
close the distinctive characteristics of 
the variety. 

(b) Drawings or photographs shall be 
in color when color is a distinguishing 
characteristic of the variety, and the 
color shall be described by use of Nick-
erson’s or other recognized color chart. 

(c) Drawings should be sent flat, or 
may be sent in a suitable mailing tube, 
in accordance with instructions fur-
nished by the Commissioner. 

(d) Drawings or photographs sub-
mitted with an application shall be re-
tained by the Office as part of the ap-
plication file.

§ 97.10 Parts of an application to be 
filed together. 

All parts of an application, including 
exhibits, should be submitted to the Of-
fice together, otherwise, each part 
shall be accurately and clearly ref-
erenced to the application.

§ 97.11 Application accepted and filed 
when received. 

(a) An application, if materially com-
plete when initially submitted, shall be 
accepted and filed to await examina-
tion. 

(b) If any part of an application is so 
incomplete, or so defective that it can-
not be handled as a completed applica-
tion for examination, as determined by 
the Commissioner, the applicant will 
be notified. The application will be 
held a maximum of 3 months for com-
pletion. Applications not completed at 
the end of the prescribed period will be 
considered abandoned. The application 
fee in such cases will not be refunded. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995]

§ 97.12 Number and filing date of an 
application. 

(a) Applications shall be numbered 
and dated in sequence in the order re-
ceived in the Office. Applicants will be 
informed in writing as soon as prac-
ticable of the number and effective fil-
ing date of the application. 

(b) An applicant may claim the ben-
efit of the filing date of a prior foreign 
application in accordance with section 
55 of the Act. A certified copy of the 
foreign application shall be filed upon 
request made by the examiner. If a for-
eign application is not in the English 
language, an English translation, cer-
tified as accurate by a sworn or official 
translator, shall be submitted with the 
application.

§ 97.13 When the owner is deceased or 
legally incapacitated. 

In case of the death of the owner or 
if the owner is legally incapacitated, 
the legal representative (executor, ad-
ministrator, or guardian) or heir or as-
signee of the deceased owner may sign 
as the applicant. If an applicant dies 
between the filing of his or her applica-
tion and the granting of a certificate 
thereon, the certificate may be issued 
to the legal representative, heir, or as-
signee, upon proper intervention.

§ 97.14 Joint applicants. 
(a) Joint owners shall file a joint ap-

plication by signing as joint appli-
cants. 

(b) If an application for certificate is 
made by two or more persons as joint 
owners, when they were not in fact 
joint owners, the application shall be 
amended prior to issuance of a certifi-
cate by filing a corrected application, 
together with a written explanation 
signed by the original applicants. Such 
statement shall also be signed by the 
assignee, if any. 

(c) If an application has been made 
by less than all the actual joint own-
ers, the application shall be amended 
by filing a corrected application, to-
gether with a written explanation, 
signed by all of the joint owners. Such 
statement shall also be signed by the 
assignee, if any. 

(d) If a joint owner refuses to join in 
an application or cannot be found after 
diligent effort, the remaining owner 
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