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funds transfer and of the choice of law by the 
system when the originator, other sender, or 
receiving bank issued or accepted a payment 
order. The beneficiary of a funds transfer is 
bound by the choice of law if, when the funds 
transfer is initiated, the beneficiary has no-
tice that the funds-transfer system might be 
used in the funds transfer and of the choice 
of law by the system. The law of a jurisdic-
tion selected pursuant to this subsection 
may govern, whether or not that law bears a 
reasonable relation to the matter in issue. 

(d) In the event of inconsistency between 
an agreement under subsection (b) and a 
choice-of-law rule under subsection (c), the 
agreement under subsection (b) prevails. 

(e) If a funds transfer is made by use of 
more than one funds-transfer system and 
there is inconsistency between choice-of-law 
rules of the systems, the matter in issue is 
governed by the law of the selected jurisdic-
tion that has the most significant relation-
ship to the matter in issue. 

[55 FR 40801, Oct. 5, 1990; 55 FR 47428, Nov. 13, 
1990] 
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1 Section 25 of the FRA (12 U.S.C. 601–604a), 
which refers to national banking associa-
tions, also applies to state member banks of 
the Federal Reserve System by virtue of sec-
tion 9 of the FRA (12 U.S.C. 321) 

§ 211.1 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the Federal Reserve Act 
(FRA) (12 U.S.C. 221 et seq.); the Bank 
Holding Company Act of 1956 (BHC Act) 
(12 U.S.C. 1841 et seq.); and the Inter-
national Banking Act of 1978 (IBA) (12 
U.S.C. 3101 et seq.). 

(b) Purpose. This subpart sets out 
rules governing the international and 
foreign activities of U.S. banking orga-
nizations, including procedures for es-
tablishing foreign branches and Edge 
and agreement corporations to engage 
in international banking, and for in-
vestments in foreign organizations. 

(c) Scope. This subpart applies to: 
(1) Member banks with respect to 

their foreign branches and investments 
in foreign banks under section 25 of the 
FRA (12 U.S.C. 601–604a);1 and 

(2) Corporations organized under sec-
tion 25A of the FRA (12 U.S.C. 611–631) 
(Edge corporations); 

(3) Corporations having an agreement 
or undertaking with the Board under 
section 25 of the FRA (12 U.S.C. 601– 
604a) (agreement corporations); and 

(4) Bank holding companies with re-
spect to the exemption from the non-
banking prohibitions of the BHC Act 
afforded by section 4(c)(13) of that act 
(12 U.S.C. 1843(c)(13)). 

§ 211.2 Definitions. 
Unless otherwise specified, for pur-

poses of this subpart: 
(a) An affiliate of an organization 

means: 
(1) Any entity of which the organiza-

tion is a direct or indirect subsidiary; 
or 

(2) Any direct or indirect subsidiary 
of the organization or such entity. 

(b) Capital Adequacy Guidelines means 
the ‘‘Capital Adequacy Guidelines for 
State Member Banks: Risk-Based 
Measure’’ (12 CFR part 208, app. A) or 
the ‘‘Capital Adequacy Guidelines for 
Bank Holding Companies: Risk-Based 
Measure’’ (12 CFR part 225, app. A). 

(c) Capital and surplus means, unless 
otherwise provided in this part: 

(1) For organizations subject to the 
Capital Adequacy Guidelines: 

(i) Tier 1 and tier 2 capital included 
in an organization’s risk-based capital 
(under the Capital Adequacy Guide-
lines); and 

(ii) The balance of allowance for loan 
and lease losses not included in an or-
ganization’s tier 2 capital for calcula-
tion of risk-based capital, based on the 
organization’s most recent consoli-
dated Report of Condition and Income. 

(2) For all other organizations, paid- 
in and unimpaired capital and surplus, 
and includes undivided profits but does 
not include the proceeds of capital 
notes or debentures. 

(d) Directly or indirectly, when used in 
reference to activities or investments 
of an organization, means activities or 
investments of the organization or of 
any subsidiary of the organization. 

(e) Eligible country means any coun-
try: 

(1) For which an allocated transfer 
risk reserve is required pursuant to 
§ 211.43 of this part and that has re-
structured its sovereign debt held by 
foreign creditors; and 

(2) Any other country that the Board 
deems to be eligible. 

(f) An Edge corporation is engaged in 
banking if it is ordinarily engaged in 
the business of accepting deposits in 
the United States from nonaffiliated 
persons. 

(g) Engaged in business or engaged in 
activities in the United States means 
maintaining and operating an office 
(other than a representative office) or 
subsidiary in the United States. 

(h) Equity means an ownership inter-
est in an organization, whether 
through: 

(1) Voting or nonvoting shares; 
(2) General or limited partnership in-

terests; 
(3) Any other form of interest confer-

ring ownership rights, including war-
rants, debt, or any other interests that 
are convertible into shares or other 
ownership rights in the organization; 
or 

(4) Loans that provide rights to par-
ticipate in the profits of an organiza-
tion, unless the investor receives a de-
termination that such loans should not 
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be considered equity in the cir-
cumstances of the particular invest-
ment. 

(i) Foreign or foreign country refers to 
one or more foreign nations, and in-
cludes the overseas territories, depend-
encies, and insular possessions of those 
nations and of the United States, and 
the Commonwealth of Puerto Rico. 

(j) Foreign bank means an organiza-
tion that: 

(1) Is organized under the laws of a 
foreign country; 

(2) Engages in the business of bank-
ing; 

(3) Is recognized as a bank by the 
bank supervisory or monetary author-
ity of the country of its organization 
or principal banking operations; 

(4) Receives deposits to a substantial 
extent in the regular course of its busi-
ness; and 

(5) Has the power to accept demand 
deposits. 

(k) Foreign branch means an office of 
an organization (other than a rep-
resentative office) that is located out-
side the country in which the organiza-
tion is legally established and at which 
a banking or financing business is con-
ducted. 

(l) Foreign person means an office or 
establishment located outside the 
United States, or an individual residing 
outside the United States. 

(m) Investment means: 
(1) The ownership or control of eq-

uity; 
(2) Binding commitments to acquire 

equity; 
(3) Contributions to the capital and 

surplus of an organization; or 
(4) The holding of an organization’s 

subordinated debt when the investor 
and the investor’s affiliates hold more 
than 5 percent of the equity of the or-
ganization. 

(n) Investment grade means a security 
that is rated in one of the four highest 
rating categories by: 

(1) Two or more NRSROs; or 
(2) One NRSRO if the security has 

been rated by only one NRSRO. 
(o) Investor means an Edge corpora-

tion, agreement corporation, bank 
holding company, or member bank. 

(p) Joint venture means an organiza-
tion that has 20 percent or more of its 
voting shares held directly or indi-

rectly by the investor or by an affiliate 
of the investor under any authority, 
but which is not a subsidiary of the in-
vestor or of an affiliate of the investor. 

(q) Loans and extensions of credit 
means all direct and indirect advances 
of funds to a person made on the basis 
of any obligation of that person to 
repay the funds. 

(r) NRSRO means a nationally recog-
nized statistical rating organization as 
designated by the Securities and Ex-
change Commission. 

(s) Organization means a corporation, 
government, partnership, association, 
or any other entity. 

(t) Person means an individual or an 
organization. 

(u) Portfolio investment means an in-
vestment in an organization other than 
a subsidiary or joint venture. 

(v) Representative office means an of-
fice that: 

(1) Engages solely in representational 
and administrative functions (such as 
soliciting new business or acting as li-
aison between the organization’s head 
office and customers in the United 
States); and 

(2) Does not have authority to make 
any business decision (other than deci-
sions relating to its premises or per-
sonnel) for the account of the organiza-
tion it represents, including con-
tracting for any deposit or deposit-like 
liability on behalf of the organization. 

(w) Subsidiary means an organization 
that has more than 50 percent of its 
voting shares held directly or indi-
rectly, or that otherwise is controlled 
or capable of being controlled, by the 
investor or an affiliate of the investor 
under any authority. Among other cir-
cumstances, an investor is considered 
to control an organization if: 

(1) The investor or an affiliate is a 
general partner of the organization; or 

(2) The investor and its affiliates di-
rectly or indirectly own or control 
more than 50 percent of the equity of 
the organization. 

(x) Tier 1 capital has the same mean-
ing as provided under the Capital Ade-
quacy Guidelines. 

(y) Well capitalized means: 
(1) In relation to a parent member or 

insured bank, that the standards set 
out in § 208.43(b)(1) of Regulation H (12 
CFR 208.43(b)(1)) are satisfied; 
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(2) In relation to a bank holding com-
pany, that the standards set out in 
§ 225.2(r)(1) of Regulation Y (12 CFR 
225.2(r)(1)) are satisfied; and 

(3) In relation to an Edge or agree-
ment corporation, that it has tier 1 and 
total risk-based capital ratios of 6.0 
and 10.0 percent, respectively, or great-
er. 

(z) Well managed means that the Edge 
or agreement corporation, any parent 
insured bank, and the bank holding 
company received a composite rating 
of 1 or 2, and at least a satisfactory rat-
ing for management if such a rating is 
given, at their most recent examina-
tion or review. 

§ 211.3 Foreign branches of U.S. bank-
ing organizations. 

(a) General—(1) Definition of banking 
organization. For purposes of this sec-
tion, a banking organization is defined 
as a member bank and its affiliates. 

(2) A banking organization is consid-
ered to be operating a branch in a for-
eign country if it has an affiliate that 
is a member bank, Edge or agreement 
corporation, or foreign bank that oper-
ates an office (other than a representa-
tive office) in that country. 

(3) For purposes of this subpart, a 
foreign office of an operating sub-
sidiary of a member bank shall be 
treated as a foreign branch of the mem-
ber bank and may engage only in ac-
tivities permissible for a branch of a 
member bank. 

(4) At any time upon notice, the 
Board may modify or suspend branch-
ing authority conferred by this section 
with respect to any banking organiza-
tion. 

(b) (1) Establishment of foreign 
branches. (i) Foreign branches may be 
established by any member bank hav-
ing capital and surplus of $1,000,000 or 
more, an Edge corporation, an agree-
ment corporation, any subsidiary the 
shares of which are held directly by the 
member bank, or any other subsidiary 
held pursuant to this subpart. 

(ii) The Board grants its general con-
sent under section 25 of the FRA (12 
U.S.C. 601–604a) for a member bank to 
establish a branch in the Common-
wealth of Puerto Rico and the overseas 
territories, dependencies, and insular 
possessions of the United States. 

(2) Prior notice. Unless otherwise pro-
vided in this section, the establishment 
of a foreign branch requires 30 days’ 
prior written notice to the Board. 

(3) Branching into additional foreign 
countries. After giving the Board 12 
business days prior written notice, a 
banking organization that operates 
branches in two or more foreign coun-
tries may establish a branch in an ad-
ditional foreign country. 

(4) Additional branches within a foreign 
country. No prior notice is required to 
establish additional branches in any 
foreign country where the banking or-
ganization operates one or more 
branches. 

(5) Branching by nonbanking affiliates. 
No prior notice is required for a non-
banking affiliate of a banking organi-
zation (i.e., an organization that is not 
a member bank, an Edge or agreement 
corporation, or foreign bank) to estab-
lish branches within a foreign country 
or in additional foreign countries. 

(6) Expiration of branching authority. 
Authority to establish branches, when 
granted following prior written notice 
to the Board, shall expire one year 
from the earliest date on which the au-
thority could have been exercised, un-
less extended by the Board. 

(c) Reporting. Any banking organiza-
tion that opens, closes, or relocates a 
branch shall report such change in a 
manner prescribed by the Board. 

(d) Reserves of foreign branches of mem-
ber banks. Member banks shall main-
tain reserves against foreign branch de-
posits when required by Regulation D 
(12 CFR part 204). 

(e) Conditional approval; access to in-
formation. The Board may impose such 
conditions on authority granted by it 
under this section as it deems nec-
essary, and may require termination of 
any activities conducted under author-
ity of this section if a member bank is 
unable to provide information on its 
activities or those of its affiliates that 
the Board deems necessary to deter-
mine and enforce compliance with U.S. 
banking laws. 
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§ 211.4 Permissible activities and in-
vestments of foreign branches of 
member banks. 

(a) Permissible activities and invest-
ments. In addition to its general bank-
ing powers, and to the extent con-
sistent with its charter, a foreign 
branch of a member bank may engage 
in the following activities and make 
the following investments, so far as is 
usual in connection with the business 
of banking in the country where it 
transacts business: 

(1) Guarantees. Guarantee debts, or 
otherwise agree to make payments on 
the occurrence of readily ascertainable 
events (including, but not limited to, 
nonpayment of taxes, rentals, customs 
duties, or costs of transport, and loss 
or nonconformance of shipping docu-
ments) if the guarantee or agreement 
specifies a maximum monetary liabil-
ity; however, except to the extent that 
the member bank is fully secured, it 
may not have liabilities outstanding 
for any person on account of such guar-
antees or agreements which, when ag-
gregated with other unsecured obliga-
tions of the same person, exceed the 
limit contained in section 5200(a)(1) of 
the Revised Statutes (12 U.S.C. 84) for 
loans and extensions of credit; 

(2) Government obligations. (i) Under-
write, distribute, buy, sell, and hold ob-
ligations of: 

(A) The national government of the 
country where the branch is located 
and any political subdivision of that 
country; 

(B) An agency or instrumentality of 
the national government of the coun-
try where the branch is located where 
such obligations are supported by the 
taxing authority, guarantee, or full 
faith and credit of that government; 

(C) The national government or polit-
ical subdivision of any country, where 
such obligations are rated investment 
grade; and 

(D) An agency or instrumentality of 
any national government where such 
obligations are rated investment grade 
and are supported by the taxing au-
thority, guarantee or full faith and 
credit of that government. 

(ii) No member bank, under author-
ity of this paragraph (a)(2), may hold, 
or be under commitment with respect 
to, such obligations for its own account 

in relation to any one country in an 
amount exceeding the greater of: 

(A) 10 percent of its tier 1 capital; or 
(B) 10 percent of the total deposits of 

the bank’s branches in that country on 
the preceding year-end call report date 
(or the date of acquisition of the 
branch, in the case of a branch that has 
not been so reported); 

(3) Other investments. (i) Invest in: 
(A) The securities of the central 

bank, clearinghouses, governmental 
entities other than those authorized 
under paragraph (a)(2) of this section, 
and government-sponsored develop-
ment banks of the country where the 
foreign branch is located; 

(B) Other debt securities eligible to 
meet local reserve or similar require-
ments; and 

(C) Shares of automated electronic- 
payments networks, professional soci-
eties, schools, and the like necessary to 
the business of the branch; 

(ii) The total investments of a bank’s 
branches in a country under this para-
graph (a)(3) (exclusive of securities 
held as required by the law of that 
country or as authorized under section 
5136 of the Revised Statutes (12 U.S.C. 
24, Seventh)) may not exceed 1 percent 
of the total deposits of the bank’s 
branches in that country on the pre-
ceding year-end call report date (or on 
the date of acquisition of the branch, 
in the case of a branch that has not 
been so reported); 

(4) Real estate loans. Take liens or 
other encumbrances on foreign real es-
tate in connection with its extensions 
of credit, whether or not of first pri-
ority and whether or not the real es-
tate has been improved; 

(5) Insurance. Act as insurance agent 
or broker; 

(6) Employee benefits program. Pay to 
an employee of the branch, as part of 
an employee benefits program, a great-
er rate of interest than that paid to 
other depositors of the branch; 

(7) Repurchase agreements. Engage in 
repurchase agreements involving secu-
rities and commodities that are the 
functional equivalents of extensions of 
credit; 

(8) Investment in subsidiaries. With the 
Board’s prior approval, acquire all of 
the shares of a company (except where 
local law requires other investors to 
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hold directors’ qualifying shares or 
similar types of instruments) that en-
gages solely in activities: 

(i) In which the member bank is per-
mitted to engage; or 

(ii) That are incidental to the activi-
ties of the foreign branch. 

(b) Other activities. With the Board’s 
prior approval, engage in other activi-
ties that the Board determines are 
usual in connection with the trans-
action of the business of banking in the 
places where the member bank’s 
branches transact business. 

§ 211.5 Edge and agreement corpora-
tions. 

(a) Board Authority. The Board shall 
have the authority to approve: 

(1) The establishment of Edge cor-
porations; 

(2) Investments in agreement cor-
porations; and 

(3) A member bank’s proposal to in-
vest more than 10 percent of its capital 
and surplus in the aggregate amount of 
stock held in all Edge and agreement 
corporations. 

(b) Organization of an Edge corpora-
tion—(1) Permit. A proposed Edge cor-
poration shall become a body corporate 
when the Board issues a permit approv-
ing its proposed name, articles of asso-
ciation, and organization certificate. 

(2) Name. The name of the Edge cor-
poration shall include international, for-
eign, overseas, or a similar word, but 
may not resemble the name of another 
organization to an extent that might 
mislead or deceive the public. 

(3) Federal Register notice. The Board 
shall publish in the FEDERAL REGISTER 
notice of any proposal to organize an 
Edge corporation and shall give inter-
ested persons an opportunity to express 
their views on the proposal. 

(4) Factors considered by Board. The 
factors considered by the Board in act-
ing on a proposal to organize an Edge 
corporation include: 

(i) The financial condition and his-
tory of the applicant; 

(ii) The general character of its man-
agement; 

(iii) The convenience and needs of the 
community to be served with respect 
to international banking and financing 
services; and 

(iv) The effects of the proposal on 
competition. 

(5) Authority to commence business. 
After the Board issues a permit, the 
Edge corporation may elect officers 
and otherwise complete its organiza-
tion, invest in obligations of the U.S. 
government, and maintain deposits 
with depository institutions, but it 
may not exercise any other powers 
until at least 25 percent of the author-
ized capital stock specified in the arti-
cles of association has been paid in 
cash, and each shareholder has paid in 
cash at least 25 percent of that share-
holder’s stock subscription. 

(6) Expiration of unexercised authority. 
Unexercised authority to commence 
business as an Edge corporation shall 
expire one year after issuance of the 
permit, unless the Board extends the 
period. 

(c) Other provisions regarding Edge cor-
porations—(1) Amendments to articles of 
association. No amendment to the arti-
cles of association shall become effec-
tive until approved by the Board. 

(2) Shareholders’ meeting. An Edge cor-
poration shall provide in its bylaws 
that: 

(i) A shareholders’ meeting shall be 
convened at the request of the Board 
within five business days after the 
Board gives notice of the request to the 
Edge corporation; 

(ii) Any shareholder or group of 
shareholders that owns or controls 25 
percent or more of the shares of the 
Edge corporation shall attend such a 
meeting in person or by proxy; and 

(iii) Failure by a shareholder or au-
thorized representative to attend such 
meeting in person or by proxy may re-
sult in removal or barring of the share-
holder or representative from further 
participation in the management or af-
fairs of the Edge corporation. 

(3) Nature and ownership of shares—(i) 
Shares. Shares of stock in an Edge cor-
poration may not include no-par-value 
shares and shall be issued and trans-
ferred only on its books and in compli-
ance with section 25A of the FRA (12 
U.S.C. 611 et seq.) and this subpart. 

(ii) Contents of share certificates. The 
share certificates of an Edge corpora-
tion shall: 

(A) Name and describe each class of 
shares, indicating its character and 
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2 For purposes of this paragraph (d)(2), affil-
iate means any organization that would be 
an affiliate under section 23A of the FRA (12 
U.S.C. 371c) if the Edge corporation were a 
member bank. 

any unusual attributes, such as pre-
ferred status or lack of voting rights; 
and 

(B) Conspicuously set forth the sub-
stance of: 

(1) Any limitations on the rights of 
ownership and transfer of shares im-
posed by section 25A of the FRA (12 
U.S.C. 611 et seq.); and 

(2) Any rules that the Edge corpora-
tion prescribes in its bylaws to ensure 
compliance with this paragraph (c). 

(4) Change in status of shareholder. 
Any change in status of a shareholder 
that causes a violation of section 25A 
of the FRA (12 U.S.C. 611 et seq.) shall 
be reported to the Board as soon as 
possible, and the Edge corporation 
shall take such action as the Board 
may direct. 

(d) Ownership of Edge corporations by 
foreign institutions—(1) Prior Board ap-
proval. One or more foreign or foreign- 
controlled domestic institutions re-
ferred to in section 25A(11) of the FRA 
(12 U.S.C. 619) may apply for the 
Board’s prior approval to acquire, di-
rectly or indirectly, a majority of the 
shares of the capital stock of an Edge 
corporation. 

(2) Conditions and requirements. Such 
an institution shall: 

(i) Provide the Board with informa-
tion related to its financial condition 
and activities and such other informa-
tion as the Board may require; 

(ii) Ensure that any transaction by 
an Edge corporation with an affiliate2 
is on substantially the same terms, in-
cluding interest rates and collateral, as 
those prevailing at the same time for 
comparable transactions by the Edge 
corporation with nonaffiliated persons, 
and does not involve more than the 
normal risk of repayment or present 
other unfavorable features; 

(iii) Ensure that the Edge corpora-
tion will not provide funding on a con-
tinual or substantial basis to any affil-
iate or office of the foreign institution 
through transactions that would be in-
consistent with the international and 
foreign business purposes for which 
Edge corporations are organized; and 

(iv) Comply with the limitation on 
aggregate investments in all Edge and 
agreement corporations set forth in 
paragraph (h) of this section. 

(3) Foreign institutions not subject to 
the BHC Act. In the case of a foreign in-
stitution not subject to section 4 of the 
BHC Act (12 U.S.C. 1843), that institu-
tion shall: 

(i) Comply with any conditions that 
the Board may impose that are nec-
essary to prevent undue concentration 
of resources, decreased or unfair com-
petition, conflicts of interest, or un-
sound banking practices in the United 
States; and 

(ii) Give the Board 30 days’ prior 
written notice before engaging in any 
nonbanking activity in the United 
States, or making any initial or addi-
tional investments in another organi-
zation, that would require prior Board 
approval or notice by an organization 
subject to section 4 of the BHC Act (12 
U.S.C. 1843); in connection with such 
notice, the Board may impose condi-
tions necessary to prevent adverse ef-
fects that may result from such activ-
ity or investment. 

(e) Change in control of an Edge cor-
poration—(1) Prior notice. (i) Any person 
shall give the Board 60 days’ prior writ-
ten notice before acquiring, directly or 
indirectly, 25 percent or more of the 
voting shares, or otherwise acquiring 
control, of an Edge corporation. 

(ii) The Board may extend the 60-day 
period for an additional 30 days by no-
tifying the acquiring party. 

(iii) A notice under this paragraph (e) 
need not be filed where a change in 
control is effected through a trans-
action requiring the Board’s approval 
under section 3 of the BHC Act (12 
U.S.C. 1842). 

(2) Board review. In reviewing a notice 
filed under this paragraph (e), the 
Board shall consider the factors set 
forth in paragraph (b)(4) of this section, 
and may disapprove a notice or impose 
any conditions that it finds necessary 
to assure the safe and sound operation 
of the Edge corporation, to assure the 
international character of its oper-
ation, and to prevent adverse effects, 
such as decreased or unfair competi-
tion, conflicts of interest, or undue 
concentration of resources. 
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(f) Domestic branching by Edge corpora-
tions—(1) Prior notice. (i) An Edge cor-
poration may establish branches in the 
United States 30 days after the Edge 
corporation has given written notice of 
its intention to do so to its Reserve 
Bank, unless the Edge corporation is 
notified to the contrary within that 
time. 

(ii) The notice to the Reserve Bank 
shall include a copy of the notice of the 
proposal published in a newspaper of 
general circulation in the communities 
to be served by the branch. 

(iii) The newspaper notice may ap-
pear no earlier than 90 calendar days 
prior to submission of notice of the 
proposal to the Reserve Bank. The 
newspaper notice shall provide an op-
portunity for the public to give written 
comment on the proposal to the appro-
priate Federal Reserve Bank for at 
least 30 days after the date of publica-
tion. 

(2) Factors considered. The factors 
considered in acting upon a proposal to 
establish a branch are enumerated in 
paragraph (b)(4) of this section. 

(3) Expiration of authority. Authority 
to establish a branch under prior no-
tice shall expire one year from the ear-
liest date on which that authority 
could have been exercised, unless the 
Board extends the period. 

(g) Agreement corporations—(1) Gen-
eral. With the prior approval of the 
Board, a member bank or bank holding 
company may invest in a federally or 
state-chartered corporation that has 
entered into an agreement or under-
taking with the Board that it will not 
exercise any power that is impermis-
sible for an Edge corporation under 
this subpart. 

(2) Factors considered by Board. The 
factors considered in acting upon a pro-
posal to establish an agreement cor-
poration are enumerated in paragraph 
(b)(4) of this section. 

(h) (1) Limitation on investment in Edge 
and agreement corporations. A member 
bank may invest up to 10 percent of its 
capital and surplus in the capital stock 
of Edge and agreement corporations or, 
with the prior approval of the Board, 
up to 20 percent of its capital and sur-
plus in such stock. 

(2) Factors considered by Board. The 
factors considered by the Board in act-

ing on a proposal under paragraph 
(h)(1) of this section shall include: 

(i) The composition of the assets of 
the bank’s Edge and agreement cor-
porations; 

(ii) The total capital invested by the 
bank in its Edge and agreement cor-
porations when combined with retained 
earnings of the Edge and agreement 
corporations (including amounts in-
vested in and retained earnings of any 
foreign bank subsidiaries) as a percent-
age of the bank’s capital; 

(iii) Whether the bank, bank holding 
company, and Edge and agreement cor-
porations are well-capitalized and well- 
managed; 

(iv) Whether the bank is adequately 
capitalized after deconsolidating and 
deducting the aggregate investment in 
and assets of all Edge or agreement 
corporations and all foreign bank sub-
sidiaries; and 

(v) Any other factor the Board deems 
relevant to the safety and soundness of 
the member bank. 

(i) Reserve requirements and interest 
rate limitations. The deposits of an Edge 
or agreement corporation are subject 
to Regulations D and Q (12 CFR parts 
204 and 217) in the same manner and to 
the same extent as if the Edge or 
agreement corporation were a member 
bank. 

(j) Liquid funds. Funds of an Edge or 
agreement corporation that are not 
currently employed in its international 
or foreign business, if held or invested 
in the United States, shall be in the 
form of: 

(1) Cash; 
(2) Deposits with depository institu-

tions, as described in Regulation D (12 
CFR part 204), and other Edge and 
agreement corporations; 

(3) Money-market instruments (in-
cluding repurchase agreements with re-
spect to such instruments), such as 
bankers’ acceptances, federal funds 
sold, and commercial paper; and 

(4) Short- or long-term obligations of, 
or fully guaranteed by, federal, state, 
and local governments and their in-
strumentalities. 

(k) Reports by Edge and agreement cor-
porations of crimes and suspected crimes. 
An Edge or agreement corporation, or 
any branch or subsidiary thereof, shall 
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file a suspicious-activity report in ac-
cordance with the provisions of § 208.62 
of Regulation H (12 CFR 208.62). 

(l) Protection of customer information. 
An Edge or agreement corporation 
shall comply with the Interagency 
Guidelines Establishing Standards for 
Safeguarding Customer Information 
prescribed pursuant to sections 501 and 
505 of the Gramm-Leach-Bliley Act (15 
U.S.C. 6801 and 6805), set forth in appen-
dix D–2 to part 208 of this chapter. 

(m) Procedures for monitoring Bank Se-
crecy Act compliance. (1) [Reserved] 

(2) Customer identification program. 
Each Edge or agreement corporation is 
subject to the requirements of 31 U.S.C. 
5318(l) and the implementing regula-
tion jointly promulgated by the Board 
and the Department of the Treasury at 
31 CFR 103.121, which require a cus-
tomer identification program. 

[66 FR 54374, Oct. 26, 2001, as amended at 66 
FR 58655, Nov. 23, 2001; 68 FR 25112, May 9, 
2003] 

EFFECTIVE DATE NOTE: At 69 FR 77618, Dec. 
28, 2004, § 211.5 was amended by revising para-
graph (l), effective July 1, 2005. For the con-
venience of the user, the revised text is set 
forth as follows: 

§ 211.5 Edge and agreement corporations. 

* * * * * 

(l) Protection of customer information and 
consumer information. An Edge or agreement 
corporation shall comply with the Inter-
agency Guidelines Establishing Information 
Security Standards prescribed pursuant to 
sections 501 and 505 of the Gramm-Leach-Bli-
ley Act (15 U.S.C. 6801 and 6805) and, with re-
spect to the proper disposal of consumer in-
formation, section 216 of the Fair and Accu-
rate Credit Transactions Act of 2003 (15 
U.S.C. 1681w), set forth in appendix D–2 to 
part 208 of this chapter. 

* * * * * 

§ 211.6 Permissible activities of Edge 
and agreement corporations in the 
United States. 

(a) Activities incidental to international 
or foreign business. An Edge or agree-
ment corporation may engage, directly 
or indirectly, in activities in the 
United States that are permitted by 
section 25A(6) of the FRA (12 U.S.C. 615) 
and are incidental to international or 
foreign business, and in such other ac-

tivities as the Board determines are in-
cidental to international or foreign 
business. The following activities will 
ordinarily be considered incidental to 
an Edge or agreement corporation’s 
international or foreign business: 

(1) Deposit-taking activities—(i) Depos-
its from foreign governments and foreign 
persons. An Edge or agreement corpora-
tion may receive in the United States 
transaction accounts, savings, and 
time deposits (including issuing nego-
tiable certificates of deposits) from for-
eign governments and their agencies 
and instrumentalities, and from for-
eign persons. 

(ii) Deposits from other persons. An 
Edge or agreement corporation may re-
ceive from any other person in the 
United States transaction accounts, 
savings, and time deposits (including 
issuing negotiable certificates of de-
posit) if such deposits: 

(A) Are to be transmitted abroad; 
(B) Consist of funds to be used for 

payment of obligations to the Edge or 
agreement corporation or collateral se-
curing such obligations; 

(C) Consist of the proceeds of collec-
tions abroad that are to be used to pay 
for exported or imported goods or for 
other costs of exporting or importing 
or that are to be periodically trans-
ferred to the depositor’s account at an-
other financial institution; 

(D) Consist of the proceeds of exten-
sions of credit by the Edge or agree-
ment corporation; 

(E) Represent compensation to the 
Edge or agreement corporation for ex-
tensions of credit or services to the 
customer; 

(F) Are received from Edge or agree-
ment corporations, foreign banks, and 
other depository institutions (as de-
scribed in Regulation D (12 CFR part 
204)); or 

(G) Are received from an organiza-
tion that by its charter, license, or en-
abling law is limited to business that is 
of an international character, includ-
ing foreign sales corporations, as de-
fined in 26 U.S.C. 922; transportation 
organizations engaged exclusively in 
the international transportation of 
passengers or in the movement of 
goods, wares, commodities, or mer-
chandise in international or foreign 
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commerce; and export trading compa-
nies established under subpart C of this 
part. 

(2) Borrowings. An Edge or agreement 
corporation may: 

(i) Borrow from offices of other Edge 
and agreement corporations, foreign 
banks, and depository institutions (as 
described in Regulation D (12 CFR part 
204)); 

(ii) Issue obligations to the United 
States or any of its agencies or instru-
mentalities; 

(iii) Incur indebtedness from a trans-
fer of direct obligations of, or obliga-
tions that are fully guaranteed as to 
principal and interest by, the United 
States or any agency or instrumen-
tality thereof that the Edge or agree-
ment corporation is obligated to repur-
chase; and 

(iv) Issue long-term subordinated 
debt that does not qualify as a deposit 
under Regulation D (12 CFR part 204). 

(3) Credit activities. An Edge or agree-
ment corporation may: 

(i) Finance the following: 
(A) Contracts, projects, or activities 

performed substantially abroad; 
(B) The importation into or expor-

tation from the United States of goods, 
whether direct or through brokers or 
other intermediaries; 

(C) The domestic shipment or tem-
porary storage of goods being imported 
or exported (or accumulated for ex-
port); and 

(D) The assembly or repackaging of 
goods imported or to be exported; 

(ii) Finance the costs of production of 
goods and services for which export or-
ders have been received or which are 
identifiable as being directly for ex-
port; 

(iii) Assume or acquire participations 
in extensions of credit, or acquire obli-
gations arising from transactions the 
Edge or agreement corporation could 
have financed, including acquisition of 
obligations of foreign governments; 

(iv) Guarantee debts, or otherwise 
agree to make payments on the occur-
rence of readily ascertainable events 
(including, but not limited to, non-
payment of taxes, rentals, customs du-
ties, or cost of transport, and loss or 
nonconformance of shipping docu-
ments), so long as the guarantee or 
agreement specifies the maximum 

monetary liability thereunder and is 
related to a type of transaction de-
scribed in paragraphs (a)(3)(i) and (ii) 
of this section; and 

(v) Provide credit and other banking 
services for domestic and foreign pur-
poses to foreign governments and their 
agencies and instrumentalities, foreign 
persons, and organizations of the type 
described in paragraph (a)(1)(ii)(G) of 
this section. 

(4) Payments and collections. An Edge 
or agreement corporation may receive 
checks, bills, drafts, acceptances, 
notes, bonds, coupons, and other in-
struments for collection abroad, and 
collect such instruments in the United 
States for a customer abroad; and may 
transmit and receive wire transfers of 
funds and securities for depositors. 

(5) Foreign exchange. An Edge or 
agreement corporation may engage in 
foreign exchange activities. 

(6) Fiduciary and investment advisory 
activities. An Edge or agreement cor-
poration may: 

(i) Hold securities in safekeeping for, 
or buy and sell securities upon the 
order and for the account and risk of, a 
person, provided such services for U.S. 
persons are with respect to foreign se-
curities only; 

(ii) Act as paying agent for securities 
issued by foreign governments or other 
entities organized under foreign law; 

(iii) Act as trustee, registrar, conver-
sion agent, or paying agent with re-
spect to any class of securities issued 
to finance foreign activities and dis-
tributed solely outside the United 
States; 

(iv) Make private placements of par-
ticipations in its investments and ex-
tensions of credit; however, except to 
the extent permissible for member 
banks under section 5136 of the Revised 
Statutes (12 U.S.C. 24(Seventh)), no 
Edge or agreement corporation other-
wise may engage in the business of un-
derwriting, distributing, or buying or 
selling securities in the United States; 

(v) Act as investment or financial ad-
viser by providing portfolio investment 
advice and portfolio management with 
respect to securities, other financial 
instruments, real-property interests, 
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3 For purposes of this section, management 
of an investment portfolio does not include 
operational management of real property, or 
industrial or commercial assets. 

4 For purposes of this section and §§ 211.9 
and 211.10 of this part, a direct subsidiary of 
a member bank is deemed to be an investor. 

and other investment assets,3 and by 
providing advice on mergers and acqui-
sitions, provided such services for U.S. 
persons are with respect to foreign as-
sets only; and 

(vi) Provide general economic infor-
mation and advice, general economic 
statistical forecasting services, and in-
dustry studies, provided such services 
for U.S. persons shall be with respect 
to foreign economies and industries 
only. 

(7) Banking services for employees. Pro-
vide banking services, including de-
posit services, to the officers and em-
ployees of the Edge or agreement cor-
poration and its affiliates; however, ex-
tensions of credit to such persons shall 
be subject to the restrictions of Regu-
lation O (12 CFR part 215) as if the 
Edge or agreement corporation were a 
member bank. 

(b) Other activities. With the Board’s 
prior approval, an Edge or agreement 
corporation may engage, directly or in-
directly, in other activities in the 
United States that the Board deter-
mines are incidental to their inter-
national or foreign business. 

§ 211.7 Voluntary liquidation of Edge 
and agreement corporations. 

(a) Prior notice. An Edge or agreement 
corporation desiring voluntarily to dis-
continue normal business and dissolve, 
shall provide the Board with 45 days’ 
prior written notice of its intent to do 
so. 

(b) Waiver of notice period. The Board 
may waive the 45-day period if it finds 
that immediate action is required by 
the circumstances presented. 

§ 211.8 Investments and activities 
abroad. 

(a) General policy. Activities abroad, 
whether conducted directly or indi-
rectly, shall be confined to activities of 
a banking or financial nature and those 
that are necessary to carry on such ac-
tivities. In doing so, investors 4 shall at 
all times act in accordance with high 

standards of banking or financial pru-
dence, having due regard for diver-
sification of risks, suitable liquidity, 
and adequacy of capital. Subject to 
these considerations and the other pro-
visions of this section, it is the Board’s 
policy to allow activities abroad to be 
organized and operated as best meets 
corporate policies. 

(b) Direct investments by member banks. 
A member bank’s direct investments 
under section 25 of the FRA (12 U.S.C. 
601 et seq.) shall be limited to: 

(1) Foreign banks; 
(2) Domestic or foreign organizations 

formed for the sole purpose of holding 
shares of a foreign bank; 

(3) Foreign organizations formed for 
the sole purpose of performing nomi-
nee, fiduciary, or other banking serv-
ices incidental to the activities of a 
foreign branch or foreign bank affiliate 
of the member bank; and 

(4) Subsidiaries established pursuant 
to § 211.4(a)(8) of this part. 

(c) Eligible investments. Subject to the 
limitations set out in paragraphs (b) 
and (d) of this section, an investor 
may, directly or indirectly: 

(1) Investment in subsidiary. Invest in 
a subsidiary that engages solely in ac-
tivities listed in § 211.10 of this part, or 
in such other activities as the Board 
has determined in the circumstances of 
a particular case are permissible; pro-
vided that, in the case of an acquisition 
of a going concern, existing activities 
that are not otherwise permissible for 
a subsidiary may account for not more 
than 5 percent of either the consoli-
dated assets or consolidated revenues 
of the acquired organization; 

(2) Investment in joint venture. Invest 
in a joint venture; provided that, un-
less otherwise permitted by the Board, 
not more than 10 percent of the joint 
venture’s consolidated assets or con-
solidated revenues are attributable to 
activities not listed in § 211.10 of this 
part; and 

(3) Portfolio investments. Make port-
folio investments in an organization, 
provided that: 

(i) Individual investment limits. The 
total direct and indirect portfolio in-
vestments by the investor and its af-
filiates in an organization engaged in 
activities that are not permissible for 
joint ventures, when combined with all 

VerDate Aug<04>2004 13:06 Jan 31, 2005 Jkt 205036 PO 00000 Frm 00328 Fmt 8010 Sfmt 8010 Y:\SGML\205036T.XXX 205036T



329 

Federal Reserve System § 211.8 

other shares in the organization held 
under any other authority, do not ex-
ceed: 

(A) 40 percent of the total equity of 
the organization; or 

(B) 19.9 percent of the organization’s 
voting shares. 

(ii) Aggregate Investment Limit. Port-
folio investments made under author-
ity of this subpart shall be subject to 
the aggregate equity limit of 
§ 211.10(a)(15)(iii). 

(iii) Loans and extensions of credit. 
Any loans and extensions of credit 
made by an investor or its affiliates to 
the organization are on substantially 
the same terms, including interest 
rates and collateral, as those pre-
vailing at the same time for com-
parable transactions between the in-
vestor or its affiliates and nonaffiliated 
persons; and 

(iv) Protecting shareholder rights. 
Nothing in this paragraph (c)(3) shall 
prohibit an investor from otherwise ex-
ercising rights it may have as share-
holder to protect the value of its in-
vestment, so long as the exercise of 
such rights does not result in the in-
vestor’s direct or indirect control of 
the organization. 

(d) Investment limit. In calculating the 
amount that may be invested in any 
organization under this section and 
§§ 211.9 and 211.10 of this part, there 
shall be included any unpaid amount 
for which the investor is liable and any 
investments in the same organization 
held by affiliates under any authority. 

(e) Divestiture. An investor shall dis-
pose of an investment promptly (unless 
the Board authorizes retention) if: 

(1) The organization invested in: 
(i) Engages in impermissible activi-

ties to an extent not permitted under 
paragraph (c) of this section; or 

(ii) Engages directly or indirectly in 
other business in the United States 
that is not permitted to an Edge cor-
poration in the United States; provided 
that an investor may: 

(A) Retain portfolio investments in 
companies that derive no more than 10 
percent of their total revenue from ac-
tivities in the United States; and 

(B) Hold up to 5 percent of the shares 
of a foreign company that engages di-
rectly or indirectly in business in the 

United States that is not permitted to 
an Edge corporation; or 

(2) After notice and opportunity for 
hearing, the investor is advised by the 
Board that such investment is inappro-
priate under the FRA, the BHC Act, or 
this subpart. 

(f) Debts previously contracted. Shares 
or other ownership interests acquired 
to prevent a loss upon a debt pre-
viously contracted in good faith are 
not subject to the limitations or proce-
dures of this section; provided that 
such interests shall be disposed of 
promptly but in no event later than 
two years after their acquisition, un-
less the Board authorizes retention for 
a longer period. 

(g) Investments made through debt-for- 
equity conversions—(1) Permissible invest-
ments. A bank holding company may 
make investments through the conver-
sion of sovereign-or private-debt obli-
gations of an eligible country, either 
through direct exchange of the debt ob-
ligations for the investment, or by a 
payment for the debt in local currency, 
the proceeds of which, including an ad-
ditional cash investment not exceeding 
in the aggregate more than 10 percent 
of the fair value of the debt obligations 
being converted as part of such invest-
ment, are used to purchase the fol-
lowing investments: 

(i) Public-sector companies. A bank 
holding company may acquire up to 
and including 100 percent of the shares 
of (or other ownership interests in) any 
foreign company located in an eligible 
country, if the shares are acquired 
from the government of the eligible 
country or from its agencies or instru-
mentalities. 

(ii) Private-sector companies. A bank 
holding company may acquire up to 
and including 40 percent of the shares, 
including voting shares, of (or other 
ownership interests in) any other for-
eign company located in an eligible 
country subject to the following condi-
tions: 

(A) A bank holding company may ac-
quire more than 25 percent of the vot-
ing shares of the foreign company only 
if another shareholder or group of 
shareholders unaffiliated with the bank 
holding company holds a larger block 
of voting shares of the company; 
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(B) The bank holding company and 
its affiliates may not lend or otherwise 
extend credit to the foreign company 
in amounts greater than 50 percent of 
the total loans and extensions of credit 
to the foreign company; and 

(C) The bank holding company’s rep-
resentation on the board of directors or 
on management committees of the for-
eign company may be no more than 
proportional to its shareholding in the 
foreign company. 

(2) Investments by bank subsidiary of 
bank holding company. Upon applica-
tion, the Board may permit an indirect 
investment to be made pursuant to this 
paragraph (g) through an insured bank 
subsidiary of the bank holding com-
pany, where the bank holding company 
demonstrates that such ownership is 
consistent with the purposes of the 
FRA. In granting its consent, the 
Board may impose such conditions as 
it deems necessary or appropriate to 
prevent adverse effects, including pro-
hibiting loans from the bank to the 
company in which the investment is 
made. 

(3) Divestiture—(i) Time limits for dives-
titure. A bank holding company shall 
divest the shares of, or other ownership 
interests in, any company acquired 
pursuant to this paragraph (g) within 
the longer of: 

(A) Ten years from the date of acqui-
sition of the investment, except that 
the Board may extend such period if, in 
the Board’s judgment, such an exten-
sion would not be detrimental to the 
public interest; or 

(B) Two years from the date on which 
the bank holding company is permitted 
to repatriate in full the investment in 
the foreign company. 

(ii) Maximum retention period. Not-
withstanding the provisions of para-
graph (g)(3)(i) of this section: 

(A) Divestiture shall occur within 15 
years of the date of acquisition of the 
shares of, or other ownership interests 
in, any company acquired pursuant to 
this paragraph (g); and 

(B) A bank holding company may re-
tain such shares or ownership interests 
if such retention is otherwise permis-
sible at the time required for divesti-
ture. 

(iii) Report to Board. The bank hold-
ing company shall report to the Board 

on its plans for divesting an invest-
ment made under this paragraph (g) 
two years prior to the final date for di-
vestiture, in a manner to be prescribed 
by the Board. 

(iv) Other conditions requiring divesti-
ture. All investments made pursuant to 
this paragraph (g) are subject to para-
graph (e) of this section requiring 
prompt divestiture (unless the Board 
upon application authorizes retention), 
if the company invested in engages in 
impermissible business in the United 
States that exceeds in the aggregate 10 
percent of the company’s consolidated 
assets or revenues calculated on an an-
nual basis; provided that such company 
may not engage in activities in the 
United States that consist of banking 
or financial operations (as defined in 
§ 211.23(f)(5)(iii)(B)) of this part, or 
types of activities permitted by regula-
tion or order under section 4(c)(8) of 
the BHC Act (12 U.S.C. 1843(c)(8)), ex-
cept under regulations of the Board or 
with the prior approval of the Board. 

(4) Investment procedures—(i) General 
consent. Subject to the other limita-
tions of this paragraph (g), the Board 
grants its general consent for invest-
ments made under this paragraph (g) if 
the total amount invested does not ex-
ceed the greater of $25 million or 1 per-
cent of the tier 1 capital of the inves-
tor. 

(ii) All other investments shall be 
made in accordance with the proce-
dures of § 211.9(f) and (g) of this part, 
requiring prior notice or specific con-
sent. 

(5) Conditions—(i) Name. Any com-
pany acquired pursuant to this para-
graph (g) shall not bear a name similar 
to the name of the acquiring bank 
holding company or any of its affili-
ates. 

(ii) Confidentiality. Neither the bank 
holding company nor its affiliates shall 
provide to any company acquired pur-
suant to this paragraph (g) any con-
fidential business information or other 
information concerning customers that 
are engaged in the same or related 
lines of business as the company. 

[66 FR 54374, Oct. 26, 2001, as amended at 66 
FR 58655, Nov. 23, 2001] 
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5 When necessary, the provisions of this 
section relating to general consent and prior 
notice constitute the Board’s approval under 
section 25A(8) of the FRA (12 U.S.C. 615) for 
investments in excess of the limitations 
therein based on capital and surplus. 

§ 211.9 Investment procedures. 
(a) General provisions.5 Direct and in-

direct investments shall be made in ac-
cordance with the general consent, lim-
ited general consent, prior notice, or 
specific consent procedures contained 
in this section. 

(1) Minimum capital adequacy stand-
ards. Except as the Board may other-
wise determine, in order for an investor 
to make investments pursuant to the 
procedures set out in this section, the 
investor, the bank holding company, 
and the member bank shall be in com-
pliance with applicable minimum 
standards for capital adequacy set out 
in the Capital Adequacy Guidelines; 
provided that, if the investor is an 
Edge or agreement corporation, the 
minimum capital required is total and 
tier 1 capital ratios of 8 percent and 4 
percent, respectively. 

(2) Composite rating. Except as the 
Board may otherwise determine, in 
order for an investor to make invest-
ments under the general consent or 
limited general consent procedures of 
paragraphs (b) and (c) of this section, 
the investor and any parent insured 
bank must have received a composite 
rating of at least 2 at the most recent 
examination. 

(3) Board’s authority to modify or sus-
pend procedures. The Board, at any 
time upon notice, may modify or sus-
pend the procedures contained in this 
section with respect to any investor or 
with respect to the acquisition of 
shares of organizations engaged in par-
ticular kinds of activities. 

(4) Long-range investment plan. Any 
investor may submit to the Board for 
its specific consent a long-range in-
vestment plan. Any plan so approved 
shall be subject to the other procedures 
of this section only to the extent deter-
mined necessary by the Board to assure 
safety and soundness of the operations 
of the investor and its affiliates. 

(5) Prior specific consent for initial in-
vestment. An investor shall apply for 
and receive the prior specific consent 

of the Board for its initial investment 
under this subpart in its first sub-
sidiary or joint venture, unless an affil-
iate previously has received approval 
to make such an investment. 

(6) Expiration of investment authority. 
Authority to make investments grant-
ed under prior notice or specific con-
sent procedures shall expire one year 
from the earliest date on which the au-
thority could have been exercised, un-
less the Board determines a longer pe-
riod shall apply. 

(7) Conditional approval; Access to in-
formation. The Board may impose such 
conditions on authority granted by it 
under this section as it deems nec-
essary, and may require termination of 
any activities conducted under author-
ity of this subpart if an investor is un-
able to provide information on its ac-
tivities or those of its affiliates that 
the Board deems necessary to deter-
mine and enforce compliance with U.S. 
banking laws. 

(b) General consent. The Board grants 
its general consent for a well capital-
ized and well managed investor to 
make investments, subject to the fol-
lowing: 

(1) Well capitalized and well managed 
investor. In order to qualify for making 
investments under authority of this 
paragraph (b), both before and imme-
diately after the proposed investment, 
the investor, any parent insured bank, 
and any parent bank holding company 
shall be well capitalized and well man-
aged. 

(2) Individual limit for investment in 
subsidiary. In the case of an investment 
in a subsidiary, the total amount in-
vested directly or indirectly in such 
subsidiary (in one transaction or a se-
ries of transactions) does not exceed: 

(i) 10 percent of the investor’s tier 1 
capital, where the investor is a bank 
holding company; or 

(ii) 2 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; or 

(iii) The lesser of 2 percent of the tier 
1 capital of any parent insured bank or 
10 percent of the investor’s tier 1 cap-
ital, for any other investor. 

(3) Individual limit for investment in 
joint venture. In the case of an invest-
ment in a joint venture, the total 
amount invested directly or indirectly 
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in such joint venture (in one trans-
action or a series of transactions) does 
not exceed: 

(i) 5 percent of the investor’s tier 1 
capital, where the investor is a bank 
holding company; or 

(ii) 1 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; or 

(iii) The lesser of 1 percent of the tier 
1 capital of any parent insured bank or 
5 percent of the investor’s tier 1 cap-
ital, for any other investor. 

(4) Individual limit for portfolio invest-
ment. In the case of a portfolio invest-
ment, the total amount invested di-
rectly or indirectly in such company 
(in one transaction or a series of trans-
actions) does not exceed the lesser of 
$25 million, or 

(i) 5 percent of the investor’s tier 1 
capital in the case of a bank holding 
company or its subsidiary, or Edge cor-
poration engaged in banking; or 

(ii) 25 percent of the investor’s tier 1 
capital in the case of an Edge corpora-
tion not engaged in banking. 

(5) Investment in a general partnership 
or unlimited liability company. An in-
vestment in a general partnership or 
unlimited liability company may be 
made under authority of paragraph (b) 
of this section, subject to the limits set 
out in paragraph (c) of this section. 

(6) Aggregate investment limits—(i) In-
vestment limits. All investments made, 
directly or indirectly, during the pre-
vious 12-month period under authority 
of this section, when aggregated with 
the proposed investment, shall not ex-
ceed: 

(A) 20 percent of the investor’s tier 1 
capital, where the investor is a bank 
holding company; 

(B) 10 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; or 

(C) The lesser of 10 percent of the tier 
1 capital of any parent insured bank or 
50 percent of the tier 1 capital of the 
investor, for any other investor. 

(ii) Downstream investments. In deter-
mining compliance with the aggregate 
limits set out in this paragraph (b), an 
investment by an investor in a sub-
sidiary shall be counted only once, not-
withstanding that such subsidiary 
may, within 12 months of the date of 
making the investment, downstream 

all or any part of such investment to 
another subsidiary. 

(7) Application of limits. In deter-
mining compliance with the limits set 
out in this paragraph (b), an investor is 
not required to combine the value of 
all shares of an organization held in 
trading or dealing accounts under 
§ 211.10(a)(15) of this part with invest-
ments in the same organization. 

(c) Limited general consent—(1) Indi-
vidual limit. The Board grants its gen-
eral consent for an investor that is not 
well capitalized and well managed to 
make an investment in a subsidiary or 
joint venture, or to make a portfolio 
investment, if the total amount in-
vested directly or indirectly (in one 
transaction or in a series of trans-
actions) does not exceed the lesser of 
$25 million or: 

(i) 5 percent of the investor’s tier 1 
capital, where the investor is a bank 
holding company; 

(ii) 1 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; or 

(iii) The lesser of 1 percent of any 
parent insured bank’s tier 1 capital or 
5 percent of the investor’s tier 1 cap-
ital, for any other investor. 

(2) Aggregate limit. The amount of 
general consent investments made by 
any investor directly or indirectly 
under authority of this paragraph (c) 
during the previous 12-month period, 
when aggregated with the proposed in-
vestment, shall not exceed: 

(i) 10 percent of the investor’s tier 1 
capital, where the investor is a bank 
holding company; 

(ii) 5 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; and 

(iii) The lesser of 5 percent of any 
parent insured bank’s tier 1 capital or 
25 percent of the investor’s tier 1 cap-
ital, for any other investor. 

(3) Application of limits. In calculating 
compliance with the limits of this 
paragraph (c), the rules set forth in 
paragraphs (b)(6)(ii) and (b)(7) of this 
section shall apply. 

(d) Other eligible investments under 
general consent. In addition to the au-
thority granted under paragraphs (b) 
and (c) of this section, the Board 
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grants its general consent for any in-
vestor to make the following invest-
ments: 

(1) Investment in organization equal to 
cash dividends. Any investment in an 
organization in an amount equal to 
cash dividends received from that orga-
nization during the preceding 12 cal-
endar months; and 

(2) Investment acquired from affiliate. 
Any investment that is acquired from 
an affiliate at net asset value or 
through a contribution of shares. 

(e) Investments ineligible for general 
consent. An investment in a foreign 
bank may not be made under authority 
of paragraphs (b) or (c) of this section 
if: 

(1) After the investment, the foreign 
bank would be an affiliate of a member 
bank; and 

(2) The foreign bank is located in a 
country in which the member bank and 
its affiliates have no existing banking 
presence. 

(f) Prior notice. An investment that 
does not qualify for general consent 
under paragraph (b), (c), or (d) of this 
section may be made after the investor 
has given the Board 30 days’ prior writ-
ten notice, such notice period to com-
mence at the time the notice is re-
ceived, provided that: 

(1) The Board may waive the 30-day 
period if it finds the full period is not 
required for consideration of the pro-
posed investment, or that immediate 
action is required by the circumstances 
presented; and 

(2) The Board may suspend the 30-day 
period or act on the investment under 
the Board’s specific consent proce-
dures. 

(g) Specific consent. Any investment 
that does not qualify for either the 
general consent or the prior notice pro-
cedure may not be consummated with-
out the specific consent of the Board. 

[66 FR 54374, Oct. 26, 2001, as amended at 66 
FR 58655, Nov. 23, 2001] 

§ 211.10 Permissible activities abroad. 

(a) Activities usual in connection with 
banking. The Board has determined 
that the following activities are usual 
in connection with the transaction of 
banking or other financial operations 
abroad: 

(1) Commercial and other banking ac-
tivities; 

(2) Financing, including commercial 
financing, consumer financing, mort-
gage banking, and factoring; 

(3) Leasing real or personal property, 
or acting as agent, broker, or advisor 
in leasing real or personal property 
consistent with the provisions of Regu-
lation Y (12 CFR part 225); 

(4) Acting as fiduciary; 
(5) Underwriting credit life insurance 

and credit accident and health insur-
ance; 

(6) Performing services for other di-
rect or indirect operations of a U.S. 
banking organization, including rep-
resentative functions, sale of long-term 
debt, name-saving, holding assets ac-
quired to prevent loss on a debt pre-
viously contracted in good faith, and 
other activities that are permissible 
domestically for a bank holding com-
pany under sections 4(a)(2)(A) and 
4(c)(1)(C) of the BHC Act (12 U.S.C. 
1843(a)(2)(A), (c)(1)(C)); 

(7) Holding the premises of a branch 
of an Edge or agreement corporation or 
member bank or the premises of a di-
rect or indirect subsidiary, or holding 
or leasing the residence of an officer or 
employee of a branch or subsidiary; 

(8) Providing investment, financial, 
or economic advisory services; 

(9) General insurance agency and bro-
kerage; 

(10) Data processing; 
(11) Organizing, sponsoring, and man-

aging a mutual fund, if the fund’s 
shares are not sold or distributed in 
the United States or to U.S. residents 
and the fund does not exercise manage-
rial control over the firms in which it 
invests; 

(12) Performing management con-
sulting services, if such services, when 
rendered with respect to the U.S. mar-
ket, shall be restricted to the initial 
entry; 

(13) Underwriting, distributing, and 
dealing in debt securities outside the 
United States; 

(14) Underwriting and distributing 
equity securities outside the United 
States as follows: 

(i) Limits for well-capitalized and well- 
managed investor—(A) General. After 
providing 30 days’ prior written notice 
to the Board, an investor that is well 

VerDate Aug<04>2004 13:06 Jan 31, 2005 Jkt 205036 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\205036T.XXX 205036T



334 

12 CFR Ch. II (1–1–05 Edition) § 211.10 

6 For this purpose, a direct subsidiary of a 
member bank is deemed to be an investor. 

7 A basket of stocks, specifically seg-
regated as an offset to a position in a stock 
index derivative product, as computed by the 
investor’s internal model, may be offset 
against the stock index. 

capitalized and well managed may un-
derwrite equity securities, provided 
that commitments by an investor and 
its subsidiaries for the shares of a sin-
gle organization do not, in the aggre-
gate, exceed: 

(1) 15 percent of the bank holding 
company’s tier 1 capital, where the in-
vestor is a bank holding company; 

(2) 3 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; or 

(3) The lesser of 3 percent of any par-
ent insured bank’s tier 1 capital or 15 
percent of the investor’s tier 1 capital, 
for any other investor; 

(B) Qualifying criteria. An investor 
will be considered well-capitalized and 
well-managed for purposes of para-
graph (a)(14)(i) of this section only if 
each of the bank holding company, 
member bank, and Edge or agreement 
corporation qualify as well-capitalized 
and well-managed. 

(ii) Limits for investor that is not well 
capitalized and well managed. After pro-
viding 30 days’ prior written notice to 
the Board, an investor that is not well 
capitalized and well managed may un-
derwrite equity securities, provided 
that commitments by the investor and 
its subsidiaries for the shares of an or-
ganization do not, in the aggregate, ex-
ceed $60 million; and 

(iii) Application of limits. For purposes 
of determining compliance with the 
limitations of this paragraph (a)(14), 
the investor may subtract portions of 
an underwriting that are covered by 
binding commitments obtained by the 
investor or its affiliates from sub-un-
derwriters or other purchasers; 

(15) Dealing in equity securities out-
side the United States as follows: 

(i) Grandfathered authority. By an in-
vestor, or an affiliate, that had com-
menced such activities prior to March 
27, 1991, and subject to the limitations 
in effect at that time (See 12 CFR part 
211, revised January 1, 1991); or 

(ii) Limit on shares of a single issuer. 
After providing 30 days’ prior written 
notice to the Board, an investor may 
deal in the shares of an organization 
where the shares held in the trading or 
dealing accounts of an investor and its 
affiliates under authority of this para-
graph (a)(15) do not in the aggregate 
exceed the lesser of: 

(A) $40 million; or 
(B) 10 percent of the investor’s tier 1 

capital; 
(iii) Aggregate equity limit. The total 

shares held directly and indirectly by 
the investor and its affiliates under au-
thority of this paragraph (a)(15) and 
§ 211.8(c)(3) of this part in organizations 
engaged in activities that are not per-
missible for joint ventures do not ex-
ceed: 

(A) 25 percent of the bank holding 
company’s tier 1 capital, where the in-
vestor is a bank holding company; 

(B) 20 percent of the investor’s tier 1 
capital, where the investor is a member 
bank; 6 and 

(C) The lesser of 20 percent of any 
parent insured bank’s tier 1 capital or 
100 percent of the investor’s tier 1 cap-
ital, for any other investor; 

(iv) Determining compliance with lim-
its—(A) General. For purposes of deter-
mining compliance with all limits set 
out in this paragraph (a)(15): 

(1) Long and short positions in the 
same security may be netted; and 

(2) Except as provided in paragraph 
(a)(15)(iv)(B)(4) of this section, equity 
securities held in order to hedge bank 
permissible equity derivatives con-
tracts shall not be included. 

(B) Use of internal hedging models. 
After providing 30 days’ prior written 
notice to the Board the investor may 
use an internal hedging model that: 

(1) Nets long and short positions in 
the same security and offsets positions 
in a security by futures, forwards, op-
tions, and other similar instruments 
referenced to the same security, for 
purposes of determining compliance 
with the single issuer limits of para-
graph (a)(15)(ii) of this section;7 and 

(2) Offsets its long positions in equity 
securities by futures, forwards, op-
tions, and similar instruments, on a 
portfolio basis, and for purposes of de-
termining compliance with the aggre-
gate equity limits of paragraph 
(a)(15)(iii) of this section. 
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(3) With respect to all equity securi-
ties held under authority of paragraph 
(a)(15) of this section, no net long posi-
tion in a security shall be deemed to 
have been reduced by more than 75 per-
cent through use of internal hedging 
models under this paragraph 
(a)(15)(iv)(B); and 

(4) With respect to equity securities 
acquired to hedge bank permissible eq-
uity derivatives contracts under au-
thority of paragraph (a)(1) of this sec-
tion, any residual position that re-
mains in the securities of a single 
issuer after netting and offsetting of 
positions relating to the security under 
the investor’s internal hedging models 
shall be included in calculating compli-
ance with the limits of this paragraph 
(a)(15)(ii) and (iii). 

(C) Underwriting commitments. Any 
shares acquired pursuant to an under-
writing commitment that are held for 
longer than 90 days after the payment 
date for such underwriting shall be 
subject to the limits set out in para-
graph (a)(15) of this section and the in-
vestment provisions of §§ 211.8 and 211.9 
of this part. 

(v) Authority to deal in shares of U.S. 
organization. The authority to deal in 
shares under paragraph (a)(15) of this 
section includes the authority to deal 
in the shares of a U.S. organization: 

(A) With respect to foreign persons 
only; and 

(B) Subject to the limitations on 
owning or controlling shares of a com-
pany in section 4(c)(6) of the BHC Act 
(12 U.S.C. 1843(c)(6)) and Regulation Y 
(12 CFR part 225). 

(vi) Report to senior management. Any 
shares held in trading or dealing ac-
counts for longer than 90 days shall be 
reported to the senior management of 
the investor; 

(16) Operating a travel agency, but 
only in connection with financial serv-
ices offered abroad by the investor or 
others; 

(17) Underwriting life, annuity, pen-
sion fund-related, and other types of 
insurance, where the associated risks 
have been previously determined by 
the Board to be actuarially predictable; 
provided that: 

(i) Investments in, and loans and ex-
tensions of credit (other than loans and 
extensions of credit fully secured in ac-

cordance with the requirements of sec-
tion 23A of the FRA (12 U.S.C. 371c), or 
with such other standards as the Board 
may require) to, the company by the 
investor or its affiliates are deducted 
from the capital of the investor (with 
50 percent of such capital deduction to 
be taken from tier 1 capital); and 

(ii) Activities conducted directly or 
indirectly by a subsidiary of a U.S. in-
sured bank are excluded from the au-
thority of this paragraph (a)(17), unless 
authorized by the Board; 

(18) Providing futures commission 
merchant services (including clearing 
without executing and executing with-
out clearing) for nonaffiliated persons 
with respect to futures and options on 
futures contracts for financial and non-
financial commodities; provided that 
prior notice under § 211.9(f) of this part 
shall be provided to the Board before 
any subsidiaries of a member bank op-
erating pursuant to this subpart may 
join a mutual exchange or clearing-
house, unless the potential liability of 
the investor to the exchange, clearing-
house, or other members of the ex-
change, as the case may be, is legally 
limited by the rules of the exchange or 
clearinghouse to an amount that does 
not exceed applicable general consent 
limits under § 211.9 of this part; 

(19) Acting as principal or agent in 
commodity-swap transactions in rela-
tion to: 

(i) Swaps on a cash-settled basis for 
any commodity, provided that the in-
vestor’s portfolio of swaps contracts is 
hedged in a manner consistent with 
safe and sound banking practices; and 

(ii) Contracts that require physical 
delivery of a commodity, provided 
that: 

(A) Such contracts are entered into 
solely for the purpose of hedging the 
investor’s positions in the underlying 
commodity or derivative contracts 
based on the commodity; 

(B) The contract allows for assign-
ment, termination or offset prior to ex-
piration; and 

(C) Reasonable efforts are made to 
avoid delivery. 

(b) Regulation Y activities. An investor 
may engage in activities that the 
Board has determined in § 225.28(b) of 
Regulation Y (12 CFR 225.28(b)) are 
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8 In the case of a foreign government, these 
includes loans and extensions of credit to the 
foreign government’s departments or agen-
cies deriving their current funds principally 
from general tax revenues. In the case of a 
partnership or firm, these include loans and 
extensions of credit to its members and, in 
the case of a corporation, these include loans 
and extensions of credit to the corporation’s 
affiliates, where the affiliate incurs the li-
ability for the benefit of the corporation. 

9 For purposes of this pargraph (b), subsidi-
aries includes subsidiaries controlled by the 
Edge corporation, but does not include com-
panies otherwise controlled by affiliates of 
the Edge corporation. 

closely related to banking under sec-
tion 4(c)(8) of the BHC Act (12 U.S.C. 
1843(c)(8)). 

(c) Specific approval. With the Board’s 
specific approval, an investor may en-
gage in other activities that the Board 
determines are usual in connection 
with the transaction of the business of 
banking or other financial operations 
abroad and are consistent with the 
FRA or the BHC Act. 

§ 211.11 Advisory opinions under Reg-
ulation K. 

(a) Request for advisory opinion. Any 
person may submit a request to the 
Board for an advisory opinion regard-
ing the scope of activities permissible 
under any subpart of this part. 

(b) Form and content of the request. 
Any request for an advisory opinion 
under this section shall be: 

(1) Submitted in writing to the 
Board; 

(2) Contain a clear description of the 
proposed parameters of the activity, or 
the service or product, at issue; and 

(3) Contain a concise explanation of 
the grounds on which the submitter 
contends the activity is or should be 
considered by the Board to be permis-
sible under this part. 

(c) Response to request. In response to 
a request received under this section, 
the Board shall: 

(1) Direct the submitter to provide 
such additional information as the 
Board may deem necessary to complete 
the record for a full consideration of 
the issue presented; and 

(2) Provide an advisory opinion with-
in 45 days after the record on the re-
quest has been determined to be com-
plete. 

§ 211.12 Lending limits and capital re-
quirements. 

(a) Acceptances of Edge corporations. 
(1) Limitations. An Edge corporation 
shall be and remain fully secured for 
acceptances of the types described in 
section 13(7) of the FRA (12 U.S.C. 372), 
as follows: 

(i) All acceptances outstanding in ex-
cess of 200 percent of its tier 1 capital; 
and 

(ii) All acceptances outstanding for 
any one person in excess of 10 percent 
of its tier 1 capital. 

(2) Exceptions. These limitations do 
not apply if the excess represents the 
international shipment of goods, and 
the Edge corporation is: 

(i) Fully covered by primary obliga-
tions to reimburse it that are guaran-
teed by banks or bankers; or 

(ii) Covered by participation agree-
ments from other banks, as described 
in 12 CFR 250.165. 

(b) Loans and extensions of credit to 
one person—(1) Loans and extensions of 
credit defined. Loans and extensions of 
credit has the meaning set forth in 
§ 211.2(q) of this part 8 and, for purposes 
of this paragraph (b), also include: 

(i) Acceptances outstanding that are 
not of the types described in section 
13(7) of the FRA (12 U.S.C. 372); 

(ii) Any liability of the lender to ad-
vance funds to or on behalf of a person 
pursuant to a guarantee, standby letter 
of credit, or similar agreements; 

(iii) Investments in the securities of 
another organization other than a sub-
sidiary; and 

(iv) Any underwriting commitments 
to an issuer of securities, where no 
binding commitments have been se-
cured from subunderwriters or other 
purchasers. 

(2) Limitations. Except as the Board 
may otherwise specify: 

(i) The total loans and extensions of 
credit outstanding to any person by an 
Edge corporation engaged in banking, 
and its direct or indirect subsidiaries, 
may not exceed 15 percent of the Edge 
corporation’s tier 1 capital;9 and 

(ii) The total loans and extensions of 
credit to any person by a foreign bank 
or Edge corporation subsidiary of a 
member bank, and by majority-owned 
subsidiaries of a foreign bank or Edge 
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corporation, when combined with the 
total loans and extensions of credit to 
the same person by the member bank 
and its majority-owned subsidiaries, 
may not exceed the member bank’s 
limitation on loans and extensions of 
credit to one person. 

(3) Exceptions. The limitations of 
paragraph (b)(2) of this section do not 
apply to: 

(i) Deposits with banks and federal 
funds sold; 

(ii) Bills or drafts drawn in good faith 
against actual goods and on which two 
or more unrelated parties are liable; 

(iii) Any banker’s acceptance, of the 
kind described in section 13(7) of the 
FRA (12 U.S.C. 372), that is issued and 
outstanding; 

(iv) Obligations to the extent secured 
by cash collateral or by bonds, notes, 
certificates of indebtedness, or Treas-
ury bills of the United States; 

(v) Loans and extensions of credit 
that are covered by bona fide participa-
tion agreements; and 

(vi) Obligations to the extent sup-
ported by the full faith and credit of 
the following: 

(A) The United States or any of its 
departments, agencies, establishments, 
or wholly owned corporations (includ-
ing obligations, to the extent insured 
against foreign political and credit 
risks by the Export-Import Bank of the 
United States or the Foreign Credit In-
surance Association), the International 
Bank for Reconstruction and Develop-
ment, the International Finance Cor-
poration, the International Develop-
ment Association, the Inter-American 
Development Bank, the African Devel-
opment Bank, the Asian Development 
Bank, or the European Bank for Recon-
struction and Development; 

(B) Any organization, if at least 25 
percent of such an obligation or of the 
total credit is also supported by the 
full faith and credit of, or participated 
in by, any institution designated in 
paragraph (b)(3)(vi)(A) of this section 
in such manner that default to the 
lender would necessarily include de-
fault to that entity. The total loans 
and extensions of credit under this 
paragraph (b)(3)(vi)(B) to any person 
shall at no time exceed 100 percent of 
the tier 1 capital of the Edge corpora-
tion. 

(c) Capitalization. (1) An Edge cor-
poration shall at all times be capital-
ized in an amount that is adequate in 
relation to the scope and character of 
its activities. 

(2) In the case of an Edge corporation 
engaged in banking, the minimum 
ratio of qualifying total capital to 
risk-weighted assets, as determined 
under the Capital Adequacy Guidelines, 
shall not be less than 10 percent, of 
which at least 50 percent shall consist 
of tier 1 capital. 

(3) For purposes of this paragraph (c), 
no limitation shall apply on the inclu-
sion of subordinated debt that qualifies 
as tier 2 capital under the Capital Ade-
quacy Guidelines. 

§ 211.13 Supervision and reporting. 
(a) Supervision. (1) Foreign branches 

and subsidiaries. U.S. banking organiza-
tions conducting international oper-
ations under this subpart shall super-
vise and administer their foreign 
branches and subsidiaries in such a 
manner as to ensure that their oper-
ations conform to high standards of 
banking and financial prudence. 

(i) Effective systems of records, con-
trols, and reports shall be maintained 
to keep management informed of their 
activities and condition. 

(ii) Such systems shall provide, in 
particular, information on risk assets, 
exposure to market risk, liquidity 
management, operations, internal con-
trols, legal and operational risk, and 
conformance to management policies. 

(iii) Reports on risk assets shall be 
sufficient to permit an appraisal of 
credit quality and assessment of expo-
sure to loss, and, for this purpose, pro-
vide full information on the condition 
of material borrowers. 

(iv) Reports on operations and con-
trols shall include internal and exter-
nal audits of the branch or subsidiary. 

(2) Joint ventures. Investors shall 
maintain sufficient information with 
respect to joint ventures to keep in-
formed of their activities and condi-
tion. 

(i) Such information shall include au-
dits and other reports on financial per-
formance, risk exposure, management 
policies, operations, and controls. 

(ii) Complete information shall be 
maintained on all transactions with 
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the joint venture by the investor and 
its affiliates. 

(3) Availability of reports and informa-
tion to examiners. The reports specified 
in paragraphs (a)(1) and (2) of this sec-
tion and any other information deemed 
necessary to determine compliance 
with U.S. banking law shall be made 
available to examiners of the appro-
priate bank supervisory agencies. 

(b) Examinations. Examiners ap-
pointed by the Board shall examine 
each Edge corporation once a year. An 
Edge or agreement corporation shall 
make available to examiners informa-
tion sufficient to assess its condition 
and operations and the condition and 
activities of any organization whose 
shares it holds. 

(c) Reports—(1) Reports of condition. 
Each Edge or agreement corporation 
shall make reports of condition to the 
Board at such times and in such form 
as the Board may prescribe. The Board 
may require that statements of condi-
tion or other reports be published or 
made available for public inspection. 

(2) Foreign operations. Edge and agree-
ment corporations, member banks, and 
bank holding companies shall file such 
reports on their foreign operations as 
the Board may require. 

(3) Acquisition or disposition of shares. 
Member banks, Edge and agreement 
corporations, and bank holding compa-
nies shall report, in a manner pre-
scribed by the Board, any acquisition 
or disposition of shares. 

(d) Filing and processing procedures— 
(1) Place of filing. Unless otherwise di-
rected by the Board, applications, no-
tices, and reports required by this part 
shall be filed with the Federal Reserve 
Bank of the District in which the par-
ent bank or bank holding company is 
located or, if none, the Reserve Bank of 
the District in which the applying or 
reporting institution is located. In-
structions and forms for applications, 
notices, and reports are available from 
the Reserve Banks. 

(2) Timing. The Board shall act on an 
application under this subpart within 
60 calendar days after the Reserve 
Bank has received the application, un-
less the Board notifies the investor 
that the 60-day period is being ex-
tended and states the reasons for the 
extension. 

Subpart B—Foreign Banking 
Organizations 

SOURCE: 66 FR 53474, Oct. 26, 2001, unless 
otherwise noted. 

§ 211.20 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the Bank Holding Com-
pany Act of 1956 (BHC Act) (12 U.S.C. 
1841 et seq.) and the International 
Banking Act of 1978 (IBA) (12 U.S.C. 
3101 et seq.). 

(b) Purpose and scope. This subpart is 
in furtherance of the purposes of the 
BHC Act and the IBA. It applies to for-
eign banks and foreign banking organi-
zations with respect to: 

(1) The limitations on interstate 
banking under section 5 of the IBA (12 
U.S.C. 3103); 

(2) The exemptions from the non-
banking prohibitions of the BHC Act 
and the IBA afforded by sections 2(h) 
and 4(c)(9) of the BHC Act (12 U.S.C. 
1841(h), 1843(c)(9)); 

(3) Board approval of the establish-
ment of an office of a foreign bank in 
the United States under sections 7(d) 
and 10(a) of the IBA (12 U.S.C. 3105(d), 
3107(a)); 

(4) The termination by the Board of a 
foreign bank’s representative office, 
state branch, state agency, or commer-
cial lending company subsidiary under 
sections 7(e) and 10(b) of the IBA (12 
U.S.C. 3105(e), 3107(b)), and the trans-
mission of a recommendation to the 
Comptroller to terminate a federal 
branch or federal agency under section 
7(e)(5) of the IBA (12 U.S.C. 3105(e)(5)); 

(5) The examination of an office or 
affiliate of a foreign bank in the United 
States as provided in sections 7(c) and 
10(c) of the IBA (12 U.S.C. 3105(c), 
3107(c)); 

(6) The disclosure of supervisory in-
formation to a foreign supervisor under 
section 15 of the IBA (12 U.S.C. 3109); 

(7) The limitations on loans to one 
borrower by state branches and state 
agencies of a foreign bank under sec-
tion 7(h)(2) of the IBA (12 U.S.C. 
3105(h)(2)); 

(8) The limitation of a state branch 
and a state agency to conducting only 
activities that are permissible for a 
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federal branch under section (7)(h)(1) of 
the IBA (12 U.S.C. 3105(h)(1)); and 

(9) The deposit insurance require-
ment for retail deposit taking by a for-
eign bank under section 6 of the IBA 
(12 U.S.C. 3104). 

(10) The management of shell 
branches (12 U.S.C. 3105(k)). 

(c) Additional requirements. Compli-
ance by a foreign bank with the re-
quirements of this subpart and the 
laws administered and enforced by the 
Board does not relieve the foreign bank 
of responsibility to comply with the 
laws and regulations administered by 
the licensing authority. 

§ 211.21 Definitions. 

The definitions contained in §§ 211.1 
and 211.2 apply to this subpart, except 
as a term is otherwise defined in this 
section: 

(a) Affiliate of a foreign bank or of a 
parent of a foreign bank means any 
company that controls, is controlled 
by, or is under common control with, 
the foreign bank or the parent of the 
foreign bank. 

(b) Agency means any place of busi-
ness of a foreign bank, located in any 
state, at which credit balances are 
maintained, checks are paid, money is 
lent, or, to the extent not prohibited 
by state or federal law, deposits are ac-
cepted from a person or entity that is 
not a citizen or resident of the United 
States. Obligations shall not be consid-
ered credit balances unless they are: 

(1) Incidental to, or arise out of the 
exercise of, other lawful banking pow-
ers; 

(2) To serve a specific purpose; 
(3) Not solicited from the general 

public; 
(4) Not used to pay routine operating 

expenses in the United States such as 
salaries, rent, or taxes; 

(5) Withdrawn within a reasonable 
period of time after the specific pur-
pose for which they were placed has 
been accomplished; and 

(6) Drawn upon in a manner reason-
able in relation to the size and nature 
of the account. 

(c)(1) Appropriate Federal Reserve 
Bank means, unless the Board des-
ignates a different Federal Reserve 
Bank: 

(i) For a foreign banking organiza-
tion, the Reserve Bank assigned to the 
foreign banking organization in 
§ 225.3(b)(2) of Regulation Y (12 CFR 
225.3(b)(2)); 

(ii) For a foreign bank that is not a 
foreign banking organization and pro-
poses to establish an office, an Edge 
corporation, or an agreement corpora-
tion, the Reserve Bank of the Federal 
Reserve District in which the foreign 
bank proposes to establish such office 
or corporation; and 

(iii) In all other cases, the Reserve 
Bank designated by the Board. 

(2) The appropriate Federal Reserve 
Bank need not be the Reserve Bank of 
the Federal Reserve District in which 
the foreign bank’s home state is lo-
cated. 

(d) Banking subsidiary, with respect 
to a specified foreign bank, means a 
bank that is a subsidiary as the terms 
bank and subsidiary are defined in sec-
tion 2 of the BHC Act (12 U.S.C. 1841). 

(e) Branch means any place of busi-
ness of a foreign bank, located in any 
state, at which deposits are received, 
and that is not an agency, as that term 
is defined in paragraph (b) of this sec-
tion. 

(f) Change the status of an office 
means to convert a representative of-
fice into a branch or agency, or an 
agency or limited branch into a 
branch, but does not include renewal of 
the license of an existing office. 

(g) Commercial lending company means 
any organization, other than a bank or 
an organization operating under sec-
tion 25 of the Federal Reserve Act 
(FRA) (12 U.S.C. 601–604a), organized 
under the laws of any state, that main-
tains credit balances permissible for an 
agency, and engages in the business of 
making commercial loans. Commercial 
lending company includes any company 
chartered under article XII of the 
banking law of the State of New York. 

(h) Comptroller means the Office of 
the Comptroller of the Currency. 

(i) Control has the same meaning as 
in section 2(a) of the BHC Act (12 
U.S.C. 1841(a)), and the terms controlled 
and controlling shall be construed con-
sistently with the term control. 

(j) Domestic branch means any place 
of business of a foreign bank, located in 
any state, that may accept domestic 
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deposits and deposits that are inci-
dental to or for the purpose of carrying 
out transactions in foreign countries. 

(k) A foreign bank engages directly in 
the business of banking outside the 
United States if the foreign bank en-
gages directly in banking activities 
usual in connection with the business 
of banking in the countries where it is 
organized or operating. 

(l) To establish means: 
(1) To open and conduct business 

through an office; 
(2) To acquire directly, through 

merger, consolidation, or similar trans-
action with another foreign bank, the 
operations of an office that is open and 
conducting business; 

(3) To acquire an office through the 
acquisition of a foreign bank sub-
sidiary that will cease to operate in the 
same corporate form following the ac-
quisition; 

(4) To change the status of an office; 
or 

(5) To relocate an office from one 
state to another. 

(m) Federal agency, federal branch, 
state agency, and state branch have the 
same meanings as in section 1 of the 
IBA (12 U.S.C. 3101). 

(n) Foreign bank means an organiza-
tion that is organized under the laws of 
a foreign country and that engages di-
rectly in the business of banking out-
side the United States. The term for-
eign bank does not include a central 
bank of a foreign country that does not 
engage or seek to engage in a commer-
cial banking business in the United 
States through an office. 

(o) Foreign banking organization 
means: 

(1) A foreign bank, as defined in sec-
tion 1(b)(7) of the IBA (12 U.S.C. 
3101(7)), that: 

(i) Operates a branch, agency, or 
commercial lending company sub-
sidiary in the United States; 

(ii) Controls a bank in the United 
States; or 

(iii) Controls an Edge corporation ac-
quired after March 5, 1987; and 

(2) Any company of which the foreign 
bank is a subsidiary. 

(p) Home country, with respect to a 
foreign bank, means the country in 
which the foreign bank is chartered or 
incorporated. 

(q) Home country supervisor, with re-
spect to a foreign bank, means the gov-
ernmental entity or entities in the for-
eign bank’s home country with respon-
sibility for the supervision and regula-
tion of the foreign bank. 

(r) Licensing authority means: 
(1) The relevant state supervisor, 

with respect to an application to estab-
lish a state branch, state agency, com-
mercial lending company, or represent-
ative office of a foreign bank; or 

(2) The Comptroller, with respect to 
an application to establish a federal 
branch or federal agency. 

(s) Limited branch means a branch of 
a foreign bank that receives only such 
deposits as would be permitted for a 
corporation organized under section 
25A of the Federal Reserve Act (12 
U.S.C. 611–631). 

(t) Office or office of a foreign bank 
means any branch, agency, representa-
tive office, or commercial lending com-
pany subsidiary of a foreign bank in 
the United States. 

(u) A parent of a foreign bank means 
a company of which the foreign bank is 
a subsidiary. An immediate parent of a 
foreign bank is a company of which the 
foreign bank is a direct subsidiary. An 
ultimate parent of a foreign bank is a 
parent of the foreign bank that is not 
the subsidiary of any other company. 

(v) Regional administrative office 
means a representative office that: 

(1) Is established by a foreign bank 
that operates two or more branches, 
agencies, commercial lending compa-
nies, or banks in the United States; 

(2) Is located in the same city as one 
or more of the foreign bank’s branches, 
agencies, commercial lending compa-
nies, or banks in the United States; 

(3) Manages, supervises, or coordi-
nates the operations of the foreign 
bank or its affiliates, if any, in a par-
ticular geographic area that includes 
the United States or a region thereof, 
including by exercising credit approval 
authority in that area pursuant to 
written standards, credit policies, and 
procedures established by the foreign 
bank; and 

(4) Does not solicit business from ac-
tual or potential customers of the for-
eign bank or its affiliates. 

(w) Relevant state supervisor means 
the state entity that is authorized to 
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10 None of the assets, revenues, or net in-
come, whether held or derived directly or in-
directly, of a subsidiary bank, branch, agen-
cy, commercial lending company, or other 
company engaged in the business of banking 
in the United States (including any territory 
of the United States, Puerto Rico, Guam, 
American Samoa, or the Virgin Islands) shall 

Continued 

supervise and regulate a state branch, 
state agency, commercial lending com-
pany, or representative office. 

(x) Representative office means any of-
fice of a foreign bank which is located 
in any state and is not a Federal 
branch, Federal agency, State branch, 
State agency, or commercial lending 
company subsidiary. 

(y) State means any state of the 
United States or the District of Colum-
bia. 

(z) Subsidiary means any organization 
that: 

(1) Has 25 percent or more of its vot-
ing shares directly or indirectly owned, 
controlled, or held with the power to 
vote by a company, including a foreign 
bank or foreign banking organization; 
or 

(2) Is otherwise controlled, or capable 
of being controlled, by a foreign bank 
or foreign banking organization. 

§ 211.22 Interstate banking operations 
of foreign banking organizations. 

(a) Determination of home state. (1) A 
foreign bank that, as of December 10, 
1997, had declared a home state or had 
a home state determined pursuant to 
the law and regulations in effect prior 
to that date shall have that state as its 
home state. 

(2) A foreign bank that has any 
branches, agencies, commercial lending 
company subsidiaries, or subsidiary 
banks in one state, and has no such of-
fices or subsidiaries in any other 
states, shall have as its home state the 
state in which such offices or subsidi-
aries are located. 

(b) Change of home state—(1) Prior no-
tice. A foreign bank may change its 
home state once, if it files 30 days’ 
prior notice of the proposed change 
with the Board. 

(2) Application to change home state. (i) 
A foreign bank, in addition to changing 
its home state by filing prior notice 
under paragraph (b)(1) of this section, 
may apply to the Board to change its 
home state, upon showing that a na-
tional bank or state-chartered bank 
with the same home state as the for-
eign bank would be permitted to 
change its home state to the new home 
state proposed by the foreign bank. 

(ii) A foreign bank may apply to the 
Board for such permission one or more 
times. 

(iii) In determining whether to grant 
the request of a foreign bank to change 
its home state, the Board shall con-
sider whether the proposed change is 
consistent with competitive equity be-
tween foreign and domestic banks. 

(3) Effect of change in home state. The 
home state of a foreign bank and any 
change in its home state by a foreign 
bank shall not affect which Federal Re-
serve Bank or Reserve Banks supervise 
the operations of the foreign bank, and 
shall not affect the obligation of the 
foreign bank to file required reports 
and applications with the appropriate 
Federal Reserve Bank. 

(4) Conforming branches to new home 
state. Upon any change in home state 
by a foreign bank under paragraph 
(b)(1) or (b)(2) of this section, the do-
mestic branches of the foreign bank es-
tablished in reliance on any previous 
home state of the foreign bank shall be 
conformed to those which a foreign 
bank with the new home state could 
permissibly establish or operate as of 
the date of such change. 

(c) Prohibition against interstate de-
posit production offices. A covered inter-
state branch of a foreign bank may not 
be used as a deposit production office 
in accordance with the provisions in 
§ 208.7 of Regulation H (12 CFR 208.7). 

§ 211.23 Nonbanking activities of for-
eign banking organizations. 

(a) Qualifying foreign banking organi-
zations. Unless specifically made eligi-
ble for the exemptions by the Board, a 
foreign banking organization shall 
qualify for the exemptions afforded by 
this section only if, disregarding its 
United States banking, more than half 
of its worldwide business is banking; 
and more than half of its banking busi-
ness is outside the United States.10 In 
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be considered held or derived from the busi-
ness of banking ‘‘outside the United States’’. 

order to qualify, a foreign banking or-
ganization shall: 

(1) Meet at least two of the following 
requirements: 

(i) Banking assets held outside the 
United States exceed total worldwide 
nonbanking assets; 

(ii) Revenues derived from the busi-
ness of banking outside the United 
States exceed total revenues derived 
from its worldwide nonbanking busi-
ness; or 

(iii) Net income derived from the 
business of banking outside the United 
States exceeds total net income de-
rived from its worldwide nonbanking 
business; and 

(2) Meet at least two of the following 
requirements: 

(i) Banking assets held outside the 
United States exceed banking assets 
held in the United States; 

(ii) Revenues derived from the busi-
ness of banking outside the United 
States exceed revenues derived from 
the business of banking in the United 
States; or 

(iii) Net income derived from the 
business of banking outside the United 
States exceeds net income derived from 
the business of banking in the United 
States. 

(b) Determining assets, revenues, and 
net income. (1)(i) For purposes of para-
graph (a) of this section, the total as-
sets, revenues, and net income of an or-
ganization may be determined on a 
consolidated or combined basis. 

(ii) The foreign banking organization 
shall include assets, revenues, and net 
income of companies in which it owns 
50 percent or more of the voting shares 
when determining total assets, reve-
nues, and net income. 

(iii) The foreign banking organiza-
tion may include assets, revenues, and 
net income of companies in which it 
owns 25 percent or more of the voting 
shares, if all such companies within the 
organization are included. 

(2) Assets devoted to, or revenues or 
net income derived from, activities 
listed in § 211.10(a) shall be considered 
banking assets, or revenues or net in-
come derived from the banking busi-
ness, when conducted within the for-

eign banking organization by a foreign 
bank or its subsidiaries. 

(c) Limited exemptions available to for-
eign banking organizations in certain cir-
cumstances. The following shall apply 
where a foreign bank meets the re-
quirements of paragraph (a) of this sec-
tion but its ultimate parent does not: 

(1) Such foreign bank shall be enti-
tled to the exemptions available to a 
qualifying foreign banking organiza-
tion if its ultimate parent meets the 
requirements set forth in paragraph 
(a)(2) of this section and could meet the 
requirements in paragraph (a)(1) of this 
section but for the requirement in 
paragraph (b)(2) of this section that ac-
tivities must be conducted by the for-
eign bank or its subsidiaries in order to 
be considered derived from the banking 
business; 

(2) An ultimate parent as described in 
paragraph (c)(1) of this section shall be 
eligible for the exemptions available to 
a qualifying foreign banking organiza-
tion except for those provided in 
§ 211.23(f)(5)(iii). 

(d) Loss of eligibility for exemptions—(1) 
Failure to meet qualifying test. A foreign 
banking organization that qualified 
under paragraph (a) or (c) of this sec-
tion shall cease to be eligible for the 
exemptions of this section if it fails to 
meet the requirements of paragraphs 
(a) or (c) of this section for two con-
secutive years, as reflected in its an-
nual reports (FR Y–7) filed with the 
Board. 

(2) Continuing activities and invest-
ments. (i) A foreign banking organiza-
tion that ceases to be eligible for the 
exemptions of this section may con-
tinue to engage in activities or retain 
investments commenced or acquired 
prior to the end of the first fiscal year 
for which its annual report reflects 
nonconformance with paragraph (a) or 
(c) of this section. 

(ii) Termination or divestiture. Activi-
ties commenced or investments made 
after that date shall be terminated or 
divested within three months of the fil-
ing of the second annual report, or at 
such time as the Board may determine 
upon request by the foreign banking 
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organization to extend the period, un-
less the Board grants consent to con-
tinue the activity or retain the invest-
ment under paragraph (e) of this sec-
tion. 

(3) Request for specific determination of 
eligibility. (i) A foreign banking organi-
zation that ceases to qualify under 
paragraph (a) or (c) of this section, or 
an affiliate of such foreign banking or-
ganization, that requests a specific de-
termination of eligibility under para-
graph (e) of this section may, prior to 
the Board’s determination on eligi-
bility, continue to engage in activities 
and make investments under the provi-
sions of paragraphs (f)(1), (2), (3), and 
(4) of this section. 

(ii) The Board may grant consent for 
the foreign banking organization or its 
affiliate to make investments under 
paragraph (f)(5) of this section. 

(e) Specific determination of eligibility 
for organizations that do not qualify for 
the exemptions—(1) Application. (i) A for-
eign organization that is not a foreign 
banking organization or a foreign 
banking organization that does not 
qualify under paragraph (a) or (c) of 
this section for some or all of the ex-
emptions afforded by this section, or 
that has lost its eligibility for the ex-
emptions under paragraph (d) of this 
section, may apply to the Board for a 
specific determination of eligibility for 
some or all of the exemptions. 

(ii) A foreign banking organization 
may apply for a specific determination 
prior to the time it ceases to be eligi-
ble for the exemptions afforded by this 
section. 

(2) Factors considered by Board. In de-
termining whether eligibility for the 
exemptions would be consistent with 
the purposes of the BHC Act and in the 
public interest, the Board shall con-
sider: 

(i) The history and the financial and 
managerial resources of the foreign or-
ganization or foreign banking organiza-
tion; 

(ii) The amount of its business in the 
United States; 

(iii) The amount, type, and location 
of its nonbanking activities, including 
whether such activities may be con-
ducted by U.S. banks or bank holding 
companies; 

(iv) Whether eligibility of the foreign 
organization or foreign banking organi-
zation would result in undue con-
centration of resources, decreased or 
unfair competition, conflicts of inter-
ests, or unsound banking practices; and 

(v) The extent to which the foreign 
banking organization is subject to 
comprehensive supervision or regula-
tion on a consolidated basis or the for-
eign organization is subject to over-
sight by regulatory authorities in its 
home country. 

(3) Conditions and limitations. The 
Board may impose any conditions and 
limitations on a determination of eligi-
bility, including requirements to cease 
activities or dispose of investments. 

(4) Eligibility not granted. Determina-
tions of eligibility generally would not 
be granted where a majority of the 
business of the foreign organization or 
foreign banking organization derives 
from commercial or industrial activi-
ties. 

(f) Permissible activities and invest-
ments. A foreign banking organization 
that qualifies under paragraph (a) of 
this section may: 

(1) Engage in activities of any kind 
outside the United States; 

(2) Engage directly in activities in 
the United States that are incidental 
to its activities outside the United 
States; 

(3) Own or control voting shares of 
any company that is not engaged, di-
rectly or indirectly, in any activities in 
the United States, other than those 
that are incidental to the international 
or foreign business of such company; 

(4) Own or control voting shares of 
any company in a fiduciary capacity 
under circumstances that would entitle 
such shareholding to an exemption 
under section 4(c)(4) of the BHC Act (12 
U.S.C. 1843(c)(4)) if the shares were held 
or acquired by a bank; 

(5) Own or control voting shares of a 
foreign company that is engaged di-
rectly or indirectly in business in the 
United States other than that which is 
incidental to its international or for-
eign business, subject to the following 
limitations: 

(i) More than 50 percent of the for-
eign company’s consolidated assets 
shall be located, and consolidated reve-
nues derived from, outside the United 
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States; provided that, if the foreign 
company fails to meet the require-
ments of this paragraph (f)(5)(i) for two 
consecutive years (as reflected in an-
nual reports (FR Y–7) filed with the 
Board by the foreign banking organiza-
tion), the foreign company shall be di-
vested or its activities terminated 
within one year of the filing of the sec-
ond consecutive annual report that re-
flects nonconformance with the re-
quirements of this paragraph (f)(5)(i), 
unless the Board grants consent to re-
tain the investment under paragraph 
(g) of this section; 

(ii) The foreign company shall not di-
rectly underwrite, sell, or distribute, 
nor own or control more than 10 per-
cent of the voting shares of a company 
that underwrites, sells, or distributes 
securities in the United States, except 
to the extent permitted bank holding 
companies; 

(iii) If the foreign company is a sub-
sidiary of the foreign banking organi-
zation, the foreign company must be, 
or must control, an operating com-
pany, and its direct or indirect activi-
ties in the United States shall be sub-
ject to the following limitations: 

(A) The foreign company’s activities 
in the United States shall be the same 
kind of activities, or related to the ac-
tivities, engaged in directly or indi-
rectly by the foreign company abroad, 
as measured by the ‘‘establishment’’ 
categories of the Standard Industrial 
Classification (SIC). An activity in the 
United States shall be considered re-
lated to an activity outside the United 
States if it consists of supply, distribu-
tion, or sales in furtherance of the ac-
tivity; 

(B) The foreign company may engage 
in activities in the United States that 
consist of banking, securities, insur-
ance, or other financial operations, or 
types of activities permitted by regula-
tion or order under section 4(c)(8) of 
the BHC Act (12 U.S.C. 1843(c)(8)), only 
under regulations of the Board or with 
the prior approval of the Board, subject 
to the following; 

(1) Activities within Division H (Fi-
nance, Insurance, and Real Estate) of 
the SIC shall be considered banking or 
financial operations for this purpose, 
with the exception of acting as opera-
tors of nonresidential buildings (SIC 

6512), operators of apartment buildings 
(SIC 6513), operators of dwellings other 
than apartment buildings (SIC 6514), 
and operators of residential mobile 
home sites (SIC 6515); and operating 
title abstract offices (SIC 6541); and 

(2) The following activities shall be 
considered financial activities and may 
be engaged in only with the approval of 
the Board under paragraph (g) of this 
section: credit reporting services (SIC 
7323); computer and data processing 
services (SIC 7371, 7372, 7373, 7374, 7375, 
7376, 7377, 7378, and 7379); armored car 
services (SIC 7381); management con-
sulting (SIC 8732, 8741, 8742, and 8748); 
certain rental and leasing activities 
(SIC 4741, 7352, 7353, 7359, 7513, 7514, 7515, 
and 7519); accounting, auditing, and 
bookkeeping services (SIC 8721); cou-
rier services (SIC 4215 and 4513); and ar-
rangement of passenger transportation 
(SIC 4724, 4725, and 4729). 

(g) Exemptions under section 4(c)(9) of 
the BHC Act. A foreign banking organi-
zation that is of the opinion that other 
activities or investments may, in par-
ticular circumstances, meet the condi-
tions for an exemption under section 
4(c)(9) of the BHC Act (12 U.S.C. 
1843(c)(9)) may apply to the Board for 
such a determination by submitting to 
the appropriate Federal Reserve Bank 
a letter setting forth the basis for that 
opinion. 

(h) Reports. The foreign banking orga-
nization shall report in a manner pre-
scribed by the Board any direct activi-
ties in the United States by a foreign 
subsidiary of the foreign banking orga-
nization and the acquisition of all 
shares of companies engaged, directly 
or indirectly, in activities in the 
United States that were acquired under 
the authority of this section. 

(i) Availability of information. If any 
information required under this section 
is unknown and not reasonably avail-
able to the foreign banking organiza-
tion (either because obtaining it would 
involve unreasonable effort or expense, 
or because it rests exclusively within 
the knowledge of a company that is not 
controlled by the organization) the or-
ganization shall: 

(1) Give such information on the sub-
ject as it possesses or can reasonably 
acquire, together with the sources 
thereof; and 
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(2) Include a statement showing that 
unreasonable effort or expense would 
be involved, or indicating that the 
company whose shares were acquired is 
not controlled by the organization, and 
stating the result of a request for infor-
mation. 

§ 211.24 Approval of offices of foreign 
banks; procedures for applications; 
standards for approval; representa-
tive office activities and standards 
for approval; preservation of exist-
ing authority. 

(a) Board approval of offices of foreign 
banks—(1) Prior Board approval of 
branches, agencies, commercial lending 
companies, or representative offices of for-
eign banks. (i) Except as otherwise pro-
vided in paragraphs (a)(2) and (a)(3) of 
this section, a foreign bank shall ob-
tain the approval of the Board before 
it: 

(A) Establishes a branch, agency, 
commercial lending company sub-
sidiary, or representative office in the 
United States; or 

(B) Acquires ownership or control of 
a commercial lending company sub-
sidiary. 

(2) Prior notice for certain offices. (i) 
After providing 45 days’ prior written 
notice to the Board, a foreign bank 
may establish: 

(A) An additional office (other than a 
domestic branch outside the home 
state of the foreign bank established 
pursuant to section 5(a)(3) of the IBA 
(12 U.S.C. 3103(a)(3))), provided that the 
Board has previously determined the 
foreign bank to be subject to com-
prehensive supervision or regulation on 
a consolidated basis by its home coun-
try supervisor (comprehensive consoli-
dated supervision or CCS); or 

(B) A representative office, if: 
(1) The Board has not yet determined 

the foreign bank to be subject to con-
solidated comprehensive supervision, 
but the foreign bank is subject to the 
BHC Act, either directly or through 
section 8(a) of the IBA (12 U.S.C. 
3106(a)); or 

(2) The Board previously has ap-
proved an application by the foreign 
bank to establish a branch or agency 
pursuant to the standard set forth in 
paragraph (c)(1)(iii) of this section; or 

(3) The Board previously has ap-
proved an application by the foreign 

bank to establish a representative of-
fice. 

(ii) The Board may waive the 45-day 
notice period if it finds that immediate 
action is required by the circumstances 
presented. The notice period shall com-
mence at the time the notice is re-
ceived by the appropriate Federal Re-
serve Bank. The Board may suspend 
the period or require Board approval 
prior to the establishment of such of-
fice if the notification raises signifi-
cant policy or supervisory concerns. 

(3) General consent for certain rep-
resentative offices. (i) The Board grants 
its general consent for a foreign bank 
that is subject to the BHC Act, either 
directly or through section 8(a) of the 
IBA (12 U.S.C. 3106(a)), to establish: 

(A) A representative office, but only 
if the Board has previously determined 
that the foreign bank proposing to es-
tablish a representative office is sub-
ject to consolidated comprehensive su-
pervision; 

(B) A regional administrative office; 
or 

(C) An office that solely engages in 
limited administrative functions (such 
as separately maintaining back-office 
support systems) that: 

(1) Are clearly defined; 
(2) Are performed in connection with 

the U.S. banking activities of the for-
eign bank; and 

(3) Do not involve contact or liaison 
with customers or potential customers, 
beyond incidental contact with exist-
ing customers relating to administra-
tive matters (such as verification or 
correction of account information). 

(4) Suspension of general consent or 
prior notice procedures. The Board may, 
at any time, upon notice, modify or 
suspend the prior notice and general 
consent procedures in paragraphs (a)(2) 
and (3) of this section for any foreign 
bank with respect to the establishment 
by such foreign bank of any U.S. office 
of such foreign bank. 

(5) Temporary offices. The Board may, 
in its discretion, determine that a for-
eign bank has not established an office 
if the foreign bank temporarily oper-
ates at one or more additional loca-
tions in the same city of an existing 
branch or agency due to renovations, 
an expansion of activities, a merger or 
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consolidation of the operations of af-
filiated foreign banks or companies, or 
other similar circumstances. The for-
eign bank must provide reasonable ad-
vance notice of its intent temporarily 
to utilize additional locations, and the 
Board may impose such conditions in 
connection with its determination as it 
deems necessary. 

(6) After-the-fact Board approval. 
Where a foreign bank proposes to es-
tablish an office in the United States 
through the acquisition of, or merger 
or consolidation with, another foreign 
bank with an office in the United 
States, the Board may, in its discre-
tion, allow the acquisition, merger, or 
consolidation to proceed before an ap-
plication to establish the office has 
been filed or acted upon under this sec-
tion if: 

(i) The foreign bank or banks result-
ing from the acquisition, merger, or 
consolidation, will not directly or indi-
rectly own or control more than 5 per-
cent of any class of the voting securi-
ties of, or control, a U.S. bank; 

(ii) The Board is given reasonable ad-
vance notice of the proposed acquisi-
tion, merger, or consolidation; and 

(iii) Prior to consummation of the 
acquisition, merger, or consolidation, 
each foreign bank, as appropriate, com-
mits in writing either: 

(A) To comply with the procedures 
for an application under this section 
within a reasonable period of time; to 
engage in no new lines of business, or 
otherwise to expand its U.S. activities 
until the disposition of the application; 
and to abide by the Board’s decision on 
the application, including, if necessary, 
a decision to terminate the activities 
of any such U.S. office, as the Board or 
the Comptroller may require; or 

(B) Promptly to wind-down and close 
any office, the establishment of which 
would have required an application 
under this section; and to engage in no 
new lines of business or otherwise to 
expand its U.S. activities prior to the 
closure of such office. 

(7) Notice of change in ownership or 
control or conversion of existing office or 
establishment of representative office 
under general-consent authority. A for-
eign bank with a U.S. office shall no-
tify the Board in writing within 10 days 

of the occurrence of any of the fol-
lowing events: 

(i) A change in the foreign bank’s 
ownership or control, where the foreign 
bank is acquired or controlled by an-
other foreign bank or company and the 
acquired foreign bank with a U.S. of-
fice continues to operate in the same 
corporate form as prior to the change 
in ownership or control; 

(ii) The conversion of a branch to an 
agency or representative office; an 
agency to a representative office; or a 
branch or agency from a federal to a 
state license, or a state to a federal li-
cense; or 

(iii) The establishment of a rep-
resentative office under general-con-
sent authority. 

(8) Transactions subject to approval 
under Regulation Y. Subpart B of Regu-
lation Y (12 CFR 225.11–225.17) governs 
the acquisition by a foreign banking 
organization of direct or indirect own-
ership or control of any voting securi-
ties of a bank or bank holding company 
in the United States if the acquisition 
results in the foreign banking organi-
zation’s ownership or control of more 
than 5 percent of any class of voting se-
curities of a U.S. bank or bank holding 
company, including through acquisi-
tion of a foreign bank or foreign bank-
ing organization that owns or controls 
more than 5 percent of any class of the 
voting securities of a U.S. bank or 
bank holding company. 

(b) Procedures for application—(1) Fil-
ing application. An application for the 
Board’s approval pursuant to this sec-
tion shall be filed in the manner pre-
scribed by the Board. 

(2) Publication requirement—(i) News-
paper notice. Except with respect to a 
proposed transaction where more ex-
tensive notice is required by statute or 
as otherwise provided in paragraphs 
(b)(2)(ii) and (iii) of this section, an ap-
plicant under this section shall publish 
a notice in a newspaper of general cir-
culation in the community in which 
the applicant proposes to engage in 
business. 

(ii) Contents of notice. The newspaper 
notice shall: 

(A) State that an application is being 
filed as of the date of the newspaper 
notice; and 
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(B) Provide the name of the appli-
cant, the subject matter of the applica-
tion, the place where comments should 
be sent, and the date by which com-
ments are due, pursuant to paragraph 
(b)(3) of this section. 

(iii) Copy of notice with application. 
The applicant shall furnish with its ap-
plication to the Board a copy of the 
newspaper notice, the date of its publi-
cation, and the name and address of 
the newspaper in which it was pub-
lished. 

(iv) Exception. The Board may modify 
the publication requirement of para-
graphs (b)(2)(i) and (ii) of this section 
in appropriate circumstances. 

(v) Federal branch or federal agency. In 
the case of an application to establish 
a federal branch or federal agency, 
compliance with the publication proce-
dures of the Comptroller shall satisfy 
the publication requirement of this 
section. Comments regarding the appli-
cation should be sent to the Board and 
the Comptroller. 

(3) Written comments. (i) Within 30 
days after publication, as required in 
paragraph (b)(2) of this section, any 
person may submit to the Board writ-
ten comments and data on an applica-
tion. 

(ii) The Board may extend the 30-day 
comment period if the Board deter-
mines that additional relevant infor-
mation is likely to be provided by in-
terested persons, or if other extenu-
ating circumstances exist. 

(4) Board action on application. (i) 
Time limits. (A) The Board shall act on 
an application from a foreign bank to 
establish a branch, agency, or commer-
cial lending company subsidiary within 
180 calendar days after the receipt of 
the application. 

(B) The Board may extend for an ad-
ditional 180 calendar days the period 
within which to take final action, after 
providing notice of and reasons for the 
extension to the applicant and the li-
censing authority. 

(C) The time periods set forth in this 
paragraph (b)(4)(i) may be waived by 
the applicant. 

(ii) Additional information. The Board 
may request any information in addi-
tion to that supplied in the application 
when the Board believes that the infor-
mation is necessary for its decision, 

and may deny an application if it does 
not receive the information requested 
from the applicant or its home country 
supervisor in sufficient time to permit 
adequate evaluation of the information 
within the time periods set forth in 
paragraph (b)(4)(i) of this section. 

(5) Coordination with other regulators. 
Upon receipt of an application by a for-
eign bank under this section, the Board 
shall promptly notify, consult with, 
and consider the views of the licensing 
authority. 

(c) Standards for approval of U.S. of-
fices of foreign banks— (1) Mandatory 
standards—(i) General. As specified in 
section 7(d) of the IBA (12 U.S.C. 
3105(d)), the Board may not approve an 
application to establish a branch or an 
agency, or to establish or acquire own-
ership or control of a commercial lend-
ing company, unless it determines 
that: 

(A) Each of the foreign bank and any 
parent foreign bank engages directly in 
the business of banking outside the 
United States and, except as provided 
in paragraph (c)(1)(iii) of this section, 
is subject to comprehensive supervision 
or regulation on a consolidated basis 
by its home country supervisor; and 

(B) The foreign bank has furnished to 
the Board the information that the 
Board requires in order to assess the 
application adequately. 

(ii) Basis for determining comprehensive 
consolidated supervision. In determining 
whether a foreign bank and any parent 
foreign bank is subject to comprehen-
sive consolidated supervision, the 
Board shall determine whether the for-
eign bank is supervised or regulated in 
such a manner that its home country 
supervisor receives sufficient informa-
tion on the worldwide operations of the 
foreign bank (including the relation-
ships of the bank to any affiliate) to 
assess the foreign bank’s overall finan-
cial condition and compliance with law 
and regulation. In making such a de-
termination, the Board shall assess, 
among other factors, the extent to 
which the home country supervisor: 

(A) Ensures that the foreign bank has 
adequate procedures for monitoring 
and controlling its activities world-
wide; 
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(B) Obtains information on the condi-
tion of the foreign bank and its subsidi-
aries and offices outside the home 
country through regular reports of ex-
amination, audit reports, or otherwise; 

(C) Obtains information on the deal-
ings and relationship between the for-
eign bank and its affiliates, both for-
eign and domestic; 

(D) Receives from the foreign bank 
financial reports that are consolidated 
on a worldwide basis, or comparable in-
formation that permits analysis of the 
foreign bank’s financial condition on a 
worldwide, consolidated basis; 

(E) Evaluates prudential standards, 
such as capital adequacy and risk asset 
exposure, on a worldwide basis. 

(iii) Determination of comprehensive 
consolidated supervision not required in 
certain circumstances. (A) If the Board is 
unable to find, under paragraph (c)(1)(i) 
of this section, that a foreign bank is 
subject to comprehensive consolidated 
supervision, the Board may, neverthe-
less, approve an application by the for-
eign bank if: 

(1) The home country supervisor is 
actively working to establish arrange-
ments for the consolidated supervision 
of such bank; and 

(2) All other factors are consistent 
with approval. 

(B) In deciding whether to use its dis-
cretion under this paragraph (c)(1)(iii), 
the Board also shall consider whether 
the foreign bank has adopted and im-
plemented procedures to combat 
money laundering. The Board also may 
take into account whether the home 
country supervisor is developing a 
legal regime to address money laun-
dering or is participating in multilat-
eral efforts to combat money laun-
dering. In approving an application 
under this paragraph (c)(1)(iii), the 
Board, after requesting and taking into 
consideration the views of the licensing 
authority, may impose any conditions 
or restrictions relating to the activi-
ties or business operations of the pro-
posed branch, agency, or commercial 
lending company subsidiary, including 
restrictions on sources of funding. The 
Board shall coordinate with the licens-
ing authority in the implementation of 
such conditions or restrictions. 

(2) Additional standards. In acting on 
any application under this subpart, the 
Board may take into account: 

(i) Consent of home country supervisor. 
Whether the home country supervisor 
of the foreign bank has consented to 
the proposed establishment of the 
branch, agency, or commercial lending 
company subsidiary; 

(ii) Financial resources. The financial 
resources of the foreign bank (includ-
ing the foreign bank’s capital position, 
projected capital position, profit-
ability, level of indebtedness, and fu-
ture prospects) and the condition of 
any U.S. office of the foreign bank; 

(iii) Managerial resources. The mana-
gerial resources of the foreign bank, in-
cluding the competence, experience, 
and integrity of the officers and direc-
tors; the integrity of its principal 
shareholders; management’s experience 
and capacity to engage in international 
banking; and the record of the foreign 
bank and its management of complying 
with laws and regulations, and of ful-
filling any commitments to, and any 
conditions imposed by, the Board in 
connection with any prior application; 

(iv) Sharing information with super-
visors. Whether the foreign bank’s 
home country supervisor and the home 
country supervisor of any parent of the 
foreign bank share material informa-
tion regarding the operations of the 
foreign bank with other supervisory 
authorities; 

(v) Assurances to Board. (A) Whether 
the foreign bank has provided the 
Board with adequate assurances that 
information will be made available to 
the Board on the operations or activi-
ties of the foreign bank and any of its 
affiliates that the Board deems nec-
essary to determine and enforce com-
pliance with the IBA, the BHC Act, and 
other applicable federal banking stat-
utes. 

(B) These assurances shall include a 
statement from the foreign bank de-
scribing the laws that would restrict 
the foreign bank or any of its parents 
from providing information to the 
Board; 

(vi) Measures for prevention of money 
laundering. Whether the foreign bank 
has adopted and implemented proce-
dures to combat money laundering, 
whether there is a legal regime in place 
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11 See 12 CFR 250.141(h) for activities that 
constitute preliminary and servicing steps. 

in the home country to address money 
laundering, and whether the home 
country is participating in multilateral 
efforts to combat money laundering; 

(vii) Compliance with U.S. law. Wheth-
er the foreign bank and its U.S. affili-
ates are in compliance with applicable 
U.S. law, and whether the applicant 
has established adequate controls and 
procedures in each of its offices to en-
sure continuing compliance with U.S. 
law, including controls directed to de-
tection of money laundering and other 
unsafe or unsound banking practices; 
and (viii) The needs of the community 
and the history of operation of the for-
eign bank and its relative size in its 
home country, provided that the size of 
the foreign bank is not the sole factor 
in determining whether an office of a 
foreign bank should be approved. 

(3) Additional standards for certain 
interstate applications. (i) As specified in 
section 5(a)(3) of the IBA (12 U.S.C. 
3103(a)(3)), the Board may not approve 
an application by a foreign bank to es-
tablish a branch, other than a limited 
branch, outside the home state of the 
foreign bank under section 5(a)(1) or (2) 
of the IBA (12 U.S.C. 3103(a)(1), (2)) un-
less the Board: 

(A) Determines that the foreign 
bank’s financial resources, including 
the capital level of the bank, are equiv-
alent to those required for a domestic 
bank to be approved for branching 
under section 5155 of the Revised Stat-
utes (12 U.S.C. 36) and section 44 of the 
Federal Deposit Insurance Act (FDIA) 
(12 U.S.C. 1831u); 

(B) Consults with the Department of 
the Treasury regarding capital equiva-
lency; 

(C) Applies the standards specified in 
section 7(d) of the IBA (12 U.S.C. 
3105(d)) and this paragraph (c); and 

(D) Applies the same requirements 
and conditions to which an application 
by a domestic bank for an interstate 
merger is subject under section 44(b)(1), 
(3), and (4) of the FDIA (12 U.S.C. 
1831u(b)(1), (3), (4)); and 

(ii) As specified in section 5(a)(7) of 
the IBA (12 U.S.C. 3103(a)(7)), the Board 
may not approve an application to es-
tablish a branch through a change in 
status of an agency or limited branch 
outside the foreign bank’s home state 
unless: 

(A) The establishment and operation 
of such branch is permitted by such 
state; and 

(B) Such agency or branch has been 
in operation in such state for a period 
of time that meets the state’s min-
imum age requirement permitted 
under section 44(a)(5) of the Federal 
Deposit Insurance Act (12 U.S.C. 
183u(a)(5)). 

(4) Board conditions on approval. The 
Board may impose any conditions on 
its approval as it deems necessary, in-
cluding a condition which may permit 
future termination by the Board of any 
activities or, in the case of a federal 
branch or a federal agency, by the 
Comptroller, based on the inability of 
the foreign bank to provide informa-
tion on its activities or those of its af-
filiates that the Board deems necessary 
to determine and enforce compliance 
with U.S. banking laws. 

(d) Representative offices—(1) Permis-
sible activities. A representative office 
may engage in: 

(i) Representational and administrative 
functions. Representational and admin-
istrative functions in connection with 
the banking activities of the foreign 
bank, which may include soliciting new 
business for the foreign bank; con-
ducting research; acting as liaison be-
tween the foreign bank’s head office 
and customers in the United States; 
performing preliminary and servicing 
steps in connection with lending; 11 or 
performing back-office functions; but 
shall not include contracting for any 
deposit or deposit-like liability, lend-
ing money, or engaging in any other 
banking activity for the foreign bank; 

(ii) Credit approvals under certain cir-
cumstances. Making credit decisions if 
the foreign bank also operates one or 
more branches or agencies in the 
United States, the loans approved at 
the representative office are made by a 
U.S. office of the bank, and the loan 
proceeds are not disbursed in the rep-
resentative office; and 

(iii) Other functions. Other functions 
for or on behalf of the foreign bank or 
its affiliates, such as operating as a re-
gional administrative office of the for-
eign bank, but only to the extent that 
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these other functions are not banking 
activities and are not prohibited by ap-
plicable federal or state law, or by rul-
ing or order of the Board. 

(2) Standards for approval of represent-
ative offices. As specified in section 
10(a)(2) of the IBA (12 U.S.C. 3107(a)(2)), 
in acting on the application of a for-
eign bank to establish a representative 
office, the Board shall take into ac-
count, to the extent it deems appro-
priate, the standards for approval set 
out in paragraph (c) of this section. 
The standard regarding supervision by 
the foreign bank’s home country super-
visor (as set out in paragraph 
(c)(1)(i)(A) of this section) will be met, 
in the case of a representative office 
application, if the Board makes a find-
ing that the applicant bank is subject 
to a supervisory framework that is 
consistent with the activities of the 
proposed representative office, taking 
into account the nature of such activi-
ties and the operating record of the ap-
plicant. 

(3) Special-purpose foreign government- 
owned banks. A foreign government- 
owned organization engaged in banking 
activities in its home country that are 
not commercial in nature may apply to 
the Board for a determination that the 
organization is not a foreign bank for 
purposes of this section. A written re-
quest setting forth the basis for such a 
determination may be submitted to the 
Reserve Bank of the District in which 
the foreign organization’s representa-
tive office is located in the United 
States, or to the Board, in the case of 
a proposed establishment of a rep-
resentative office. The Board shall re-
view and act upon each request on a 
case-by-case basis. 

(4) Additional requirements. The Board 
may impose any additional require-
ments that it determines to be nec-
essary to carry out the purposes of the 
IBA. 

(e) Preservation of existing authority. 
Nothing in this subpart shall be con-
strued to relieve any foreign bank or 
foreign banking organization from any 
otherwise applicable requirement of 
federal or state law, including any ap-
plicable licensing requirement. 

(f) Reports of crimes and suspected 
crimes. Except for a federal branch or a 
federal agency or a state branch that is 

insured by the Federal Deposit Insur-
ance Corporation (FDIC), a branch, 
agency, or representative office of a 
foreign bank operating in the United 
States shall file a suspicious activity 
report in accordance with the provi-
sions of § 208.62 of Regulation H (12 CFR 
208.62). 

(g) Management of shell branches. (1) A 
state-licensed branch or agency shall 
not manage, through an office of the 
foreign bank which is located outside 
the United States and is managed or 
controlled by such state-licensed 
branch or agency, any type of activity 
that a bank organized under the laws 
of the United States or any state is not 
permitted to manage at any branch or 
subsidiary of such bank which is lo-
cated outside the United States. 

(2) For purposes of this paragraph (g), 
an office of a foreign bank located out-
side the United States is ‘‘managed or 
controlled’’ by a state-licensed branch 
or agency if a majority of the responsi-
bility for business decisions, including 
but not limited to decisions with re-
gard to lending or asset management 
or funding or liability management, or 
the responsibility for recordkeeping in 
respect of assets or liabilities for that 
non-U.S. office, resides at the state-li-
censed branch or agency. 

(3) The types of activities that a 
state-licensed branch or agency may 
manage through an office located out-
side the United States that it manage 
or controls include the types of activi-
ties authorized to a U.S. bank by state 
or federal charters, regulations issued 
by chartering or regulatory authori-
ties, and other U.S. banking laws, in-
cluding the Federal Reserve Act, and 
the implementing regulations, but U.S. 
procedural or quantitative require-
ments that may be applicable to the 
conduct of such activities by U.S. 
banks shall not apply. 

(h) Government securities sales prac-
tices. An uninsured state-licensed 
branch or agency of a foreign bank 
that is required to give notice to the 
Board under section 15C of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78o–5) and the Department of the 
Treasury rules under section 15C (17 
CFR 400.1(d) and part 401) shall be sub-
ject to the provisions of 12 CFR 208.37 
to the same extent as a state member 
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bank that is required to give such no-
tice. 

(i) Protection of customer information. 
An uninsured state-licensed branch or 
agency of a foreign bank shall comply 
with the Interagency Guidelines Estab-
lishing Standards for Safeguarding 
Customer Information prescribed pur-
suant to sections 501 and 505 of the 
Gramm-Leach-Bliley Act (15 U.S.C. 
6801 and 6805), set forth in appendix D– 
2 to part 208 of this chapter. 

(j) Procedures for monitoring Bank Se-
crecy Act compliance. (1) [Reserved] 

(2) Customer identification program. 
Except for a federal branch or a federal 
agency or a state branch that is in-
sured by the FDIC, a branch, agency, or 
representative office of a foreign bank 
operating in the United States is sub-
ject to the requirements of 31 U.S.C. 
5318(l) and the implementing regula-
tion jointly promulgated by the Board 
and the Department of the Treasury at 
31 CFR 103.121, which require a cus-
tomer identification program. 

[66 FR 53474, Oct. 26, 2001, as amended at 68 
FR 35112, May 9, 2003] 

EFFECTIVE DATE NOTE: At 69 FR 77618, Dec. 
28, 2004, § 211.24 was amended by revising 
paragraph (i), effective July 1, 2005. For the 
convenience of the user, the revised text is 
set forth as follows: 

§ 211.24 Approval of offices of foreign banks; 
procedures for applications; standards 
for approval; representative-office activi-
ties and standards for approval; preser-
vation of existing authority. 

* * * * * 

(i) Protection of customer information and 
consumer information. An uninsured state-li-
censed branch or agency of a foreign bank 
shall comply with the Interagency Guide-
lines Establishing Information Security 
Standards prescribed pursuant to sections 
501 and 505 of the Gramm-Leach-Bliley Act 
(15 U.S.C. 6801 and 6805) and, with respect to 
the proper disposal of consumer information, 
section 216 of the Fair and Accurate Credit 
Transactions Act of 2003 (15 U.S.C. 1681w), set 
forth in appendix D–2 to part 208 of this chap-
ter. 

§ 211.25 Termination of offices of for-
eign banks. 

(a) Grounds for termination—(1) Gen-
eral. Under sections 7(e) and 10(b) of the 
IBA (12 U.S.C. 3105(d), 3107(b)), the 
Board may order a foreign bank to ter-

minate the activities of its representa-
tive office, state branch, state agency, 
or commercial lending company sub-
sidiary if the Board finds that: 

(i) The foreign bank is not subject to 
comprehensive consolidated super-
vision in accordance with § 211.24(c)(1), 
and the home country supervisor is not 
making demonstrable progress in es-
tablishing arrangements for the con-
solidated supervision of the foreign 
bank; or 

(ii) Both of the following criteria are 
met: 

(A) There is reasonable cause to be-
lieve that the foreign bank, or any of 
its affiliates, has committed a viola-
tion of law or engaged in an unsafe or 
unsound banking practice in the 
United States; and 

(B) As a result of such violation or 
practice, the continued operation of 
the foreign bank’s representative of-
fice, state branch, state agency, or 
commercial lending company sub-
sidiary would not be consistent with 
the public interest, or with the pur-
poses of the IBA, the BHC Act, or the 
FDIA. 

(2) Additional ground. The Board also 
may enforce any condition imposed in 
connection with an order issued under 
§ 211.24. 

(b) Factor. In making its findings 
under this section, the Board may take 
into account the needs of the commu-
nity, the history of operation of the 
foreign bank, and its relative size in its 
home country, provided that the size of 
the foreign bank shall not be the sole 
determining factor in a decision to ter-
minate an office. 

(c) Consultation with relevant state su-
pervisor. Except in the case of termi-
nation pursuant to the expedited proce-
dure in paragraph (d)(3) of this section, 
the Board shall request and consider 
the views of the relevant state super-
visor before issuing an order termi-
nating the activities of a state branch, 
state agency, representative office, or 
commercial lending company sub-
sidiary under this section. 

(d) Termination procedures—(1) Notice 
and hearing. Except as otherwise pro-
vided in paragraph (d)(3) of this sec-
tion, an order issued under paragraph 
(a)(1) of this section shall be issued 
only after notice to the relevant state 
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supervisor and the foreign bank and 
after an opportunity for a hearing. 

(2) Procedures for hearing. Hearings 
under this section shall be conducted 
pursuant to the Board’s Rules of Prac-
tice for Hearings (12 CFR part 263). 

(3) Expedited procedure. The Board 
may act without providing an oppor-
tunity for a hearing, if it determines 
that expeditious action is necessary in 
order to protect the public interest. 
When the Board finds that it is nec-
essary to act without providing an op-
portunity for a hearing, the Board, 
solely in its discretion, may: 

(i) Provide the foreign bank that is 
the subject of the termination order 
with notice of the intended termi-
nation order; 

(ii) Grant the foreign bank an oppor-
tunity to present a written submission 
opposing issuance of the order; or 

(iii) Take any other action designed 
to provide the foreign bank with notice 
and an opportunity to present its views 
concerning the order. 

(e) Termination of federal branch or 
federal agency. The Board may transmit 
to the Comptroller a recommendation 
that the license of a federal branch or 
federal agency be terminated if the 
Board has reasonable cause to believe 
that the foreign bank or any affiliate 
of the foreign bank has engaged in con-
duct for which the activities of a state 
branch or state agency may be termi-
nated pursuant to this section. 

(f) Voluntary termination. A foreign 
bank shall notify the Board at least 30 
days prior to terminating the activities 
of any office. Notice pursuant to this 
paragraph (f) is in addition to, and does 
not satisfy, any other federal or state 
requirements relating to the termi-
nation of an office or the requirement 
for prior notice of the closing of a 
branch, pursuant to section 39 of the 
FDIA (12 U.S.C. 1831p). 

§ 211.26 Examination of offices and af-
filiates of foreign banks. 

(a) Conduct of examinations—(1) Exam-
ination of branches, agencies, commercial 
lending companies, and affiliates. The 
Board may examine: 

(i) Any branch or agency of a foreign 
bank; 

(ii) Any commercial lending company 
or bank controlled by one or more for-

eign banks, or one or more foreign 
companies that control a foreign bank; 
and 

(iii) Any other office or affiliate of a 
foreign bank conducting business in 
any state. 

(2) Examination of representative of-
fices. The Board may examine any rep-
resentative office in the manner and 
with the frequency it deems appro-
priate. 

(b) Coordination of examinations. To 
the extent possible, the Board shall co-
ordinate its examinations of the U.S. 
offices and U.S. affiliates of a foreign 
bank with the licensing authority and, 
in the case of an insured branch, the 
Federal Deposit Insurance Corporation 
(FDIC), including through simulta-
neous examinations of the U.S. offices 
and U.S. affiliates of a foreign bank. 

(c) Frequency of on-site examination— 
(1) General. Each branch or agency of a 
foreign bank shall be examined on-site 
at least once during each 12-month pe-
riod (beginning on the date the most 
recent examination of the office ended) 
by— 

(i) The Board; 
(ii) The FDIC, if the branch of the 

foreign bank accepts or maintains in-
sured deposits; 

(iii) The Comptroller, if the branch or 
agency of the foreign bank is licensed 
by the Comptroller; or 

(iv) The state supervisor, if the office 
of the foreign bank is licensed or char-
tered by the state. 

(2) 18-month cycle for certain small in-
stitutions—(i) Mandatory standards. The 
Board may conduct a full-scope, on-site 
examination at least once during each 
18-month period, rather than each 12- 
month period as required in paragraph 
(c)(1) of this section, if the branch or 
agency— 

(A) Has total assets of $250 million or 
less; 

(B) Has received a composite ROCA 
supervisory rating (which rates risk 
management, operational controls, 
compliance, and asset quality) of 1 or 2 
at its most recent examination; 

(C) Satisfies the requirement of ei-
ther the following paragraph 
(c)(2)(i)(C)(1) or (2): 

(1) The foreign bank’s most recently 
reported capital adequacy position con-
sists of, or is equivalent to, tier 1 and 
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total risk-based capital ratios of at 
least 6 percent and 10 percent, respec-
tively, on a consolidated basis; or 

(2) The branch or agency has main-
tained on a daily basis, over the past 
three quarters, eligible assets in an 
amount not less than 108 percent of the 
preceding quarter’s average third-party 
liabilities (determined consistent with 
applicable federal and state law) and 
sufficient liquidity is currently avail-
able to meet its obligations to third 
parties; 

(D) Is not subject to a formal enforce-
ment action or order by the Board, 
FDIC, or OCC; and 

(E) Has not experienced a change in 
control during the preceding 12-month 
period in which a full-scope, on-site ex-
amination would have been required 
but for this section. 

(ii) Discretionary standards. In deter-
mining whether a branch or agency of 
a foreign bank that meets the stand-
ards of paragraph (c)(2)(i) of this sec-
tion should not be eligible for an 18- 
month examination cycle pursuant to 
this paragraph (c)(2), the Board may 
consider additional factors, including 
whether— 

(A) Any of the individual components 
of the ROCA supervisory rating of a 
branch or agency of a foreign bank is 
rated ‘‘3’’ or worse; 

(B) The results of any off-site surveil-
lance indicate a deterioration in the 
condition of the office; 

(C) The size, relative importance, and 
role of a particular office when re-
viewed in the context of the foreign 
bank’s entire U.S. operations otherwise 
necessitate an annual examination; 
and 

(D) The condition of the foreign bank 
gives rise to such a need. 

(3) Authority to conduct more frequent 
examinations. Nothing in paragraphs 
(c)(1) and (2) of this section limits the 
authority of the Board to examine any 
U.S. branch or agency of a foreign bank 
as frequently as it deems necessary. 

§ 211.27 Disclosure of supervisory in-
formation to foreign supervisors. 

(a) Disclosure by Board. The Board 
may disclose information obtained in 
the course of exercising its supervisory 
or examination authority to a foreign 
bank regulatory or supervisory author-

ity, if the Board determines that dis-
closure is appropriate for bank super-
visory or regulatory purposes and will 
not prejudice the interests of the 
United States. 

(b) Confidentiality. Before making any 
disclosure of information pursuant to 
paragraph (a) of this section, the Board 
shall obtain, to the extent necessary, 
the agreement of the foreign bank reg-
ulatory or supervisory authority to 
maintain the confidentiality of such 
information to the extent possible 
under applicable law. 

§ 211.28 Provisions applicable to 
branches and agencies: limitation 
on loans to one borrower. 

(a) Limitation on loans to one borrower. 
Except as provided in paragraph (b) of 
this section, the total loans and exten-
sions of credit by all the state branches 
and state agencies of a foreign bank 
outstanding to a single borrower at one 
time shall be aggregated with the total 
loans and extensions of credit by all 
federal branches and federal agencies 
of the same foreign bank outstanding 
to such borrower at the time; and shall 
be subject to the limitations and other 
provisions of section 5200 of the Re-
vised Statutes (12 U.S.C. 84), and the 
regulations promulgated thereunder, in 
the same manner that extensions of 
credit by a federal branch or federal 
agency are subject to section 4(b) of 
the IBA (12 U.S.C. 3102(b)) as if such 
state branches and state agencies were 
federal branches and federal agencies. 

(b) Preexisting loans and extensions of 
credit. Any loans or extensions of credit 
to a single borrower that were origi-
nated prior to December 19, 1991, by a 
state branch or state agency of the 
same foreign bank and that, when ag-
gregated with loans and extensions of 
credit by all other branches and agen-
cies of the foreign bank, exceed the 
limits set forth in paragraph (a) of this 
section, may be brought into compli-
ance with such limitations through 
routine repayment, provided that any 
new loans or extensions of credit (in-
cluding renewals of existing unfunded 
credit lines, or extensions of the matu-
rities of existing loans) to the same 
borrower shall comply with the limits 
set forth in paragraph (a) of this sec-
tion. 
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§ 211.29 Applications by state branches 
and state agencies to conduct ac-
tivities not permissible for federal 
branches. 

(a) Scope. A state branch or state 
agency shall file with the Board a prior 
written application for permission to 
engage in or continue to engage in any 
type of activity that: 

(1) Is not permissible for a federal 
branch, pursuant to statute, regula-
tion, official bulletin or circular, or 
order or interpretation issued in writ-
ing by the Comptroller; or 

(2) Is rendered impermissible due to a 
subsequent change in statute, regula-
tion, official bulletin or circular, writ-
ten order or interpretation, or decision 
of a court of competent jurisdiction. 

(b) Exceptions. No application shall be 
required by a state branch or state 
agency to conduct any activity that is 
otherwise permissible under applicable 
state and federal law or regulation and 
that: 

(1) Has been determined by the FDIC, 
pursuant to 12 CFR 362.4(c)(3)(i) 
through (c)(3)(ii)(A), not to present a 
significant risk to the affected deposit 
insurance fund; 

(2) Is permissible for a federal 
branch, but the Comptroller imposes a 
quantitative limitation on the conduct 
of such activity by the federal branch; 

(3) Is conducted as agent rather than 
as principal, provided that the activity 
is one that could be conducted by a 
state-chartered bank headquartered in 
the same state in which the branch or 
agency is licensed; or 

(4) Any other activity that the Board 
has determined may be conducted by 
any state branch or state agency of a 
foreign bank without further applica-
tion to the Board. 

(c) Contents of application. An applica-
tion submitted pursuant to paragraph 
(a) of this section shall be in letter 
form and shall contain the following 
information: 

(1) A brief description of the activity, 
including the manner in which it will 
be conducted, and an estimate of the 
expected dollar volume associated with 
the activity; 

(2) An analysis of the impact of the 
proposed activity on the condition of 
the U.S. operations of the foreign bank 
in general, and of the branch or agency 

in particular, including a copy, if avail-
able, of any feasibility study, manage-
ment plan, financial projections, busi-
ness plan, or similar document con-
cerning the conduct of the activity; 

(3) A resolution by the applicant’s 
board of directors or, if a resolution is 
not required pursuant to the appli-
cant’s organizational documents, evi-
dence of approval by senior manage-
ment, authorizing the conduct of such 
activity and the filing of this applica-
tion; 

(4) If the activity is to be conducted 
by a state branch insured by the FDIC, 
statements by the applicant: 

(i) Of whether or not it is in compli-
ance with 12 CFR 346.19 (Pledge of As-
sets) and 12 CFR 346.20 (Asset Mainte-
nance); 

(ii) That it has complied with all re-
quirements of the FDIC concerning an 
application to conduct the activity and 
the status of the application, including 
a copy of the FDIC’s disposition of such 
application, if available; and 

(iii) Explaining why the activity will 
pose no significant risk to the deposit 
insurance fund; and 

(5) Any other information that the 
Reserve Bank deems appropriate. 

(d) Factors considered in determination. 
(1) The Board shall consider the fol-
lowing factors in determining whether 
a proposed activity is consistent with 
sound banking practice: 

(i) The types of risks, if any, the ac-
tivity poses to the U.S. operations of 
the foreign banking organization in 
general, and the branch or agency in 
particular; 

(ii) If the activity poses any such 
risks, the magnitude of each risk; and 

(iii) If a risk is not de minimis, the 
actual or proposed procedures to con-
trol and minimize the risk. 

(2) Each of the factors set forth in 
paragraph (d)(1) of this section shall be 
evaluated in light of the financial con-
dition of the foreign bank in general 
and the branch or agency in particular 
and the volume of the activity. 

(e) Application procedures. Applica-
tions pursuant to this section shall be 
filed with the appropriate Federal Re-
serve Bank. An application shall not be 
deemed complete until it contains all 
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the information requested by the Re-
serve Bank and has been accepted. Ap-
proval of such an application may be 
conditioned on the applicant’s agree-
ment to conduct the activity subject to 
specific conditions or limitations. 

(f) Divestiture or cessation. (1) If an ap-
plication for permission to continue to 
conduct an activity is not approved by 
the Board or, if applicable, the FDIC, 
the applicant shall submit a detailed 
written plan of divestiture or cessation 
of the activity to the appropriate Fed-
eral Reserve Bank within 60 days of the 
disapproval. 

(i) The divestiture or cessation plan 
shall describe in detail the manner in 
which the applicant will divest itself of 
or cease the activity, and shall include 
a projected timetable describing how 
long the divestiture or cessation is ex-
pected to take. 

(ii) Divestiture or cessation shall be 
complete within one year from the date 
of the disapproval, or within such 
shorter period of time as the Board 
shall direct. 

(2) If a foreign bank operating a state 
branch or state agency chooses not to 
apply to the Board for permission to 
continue to conduct an activity that is 
not permissible for a federal branch, or 
which is rendered impermissible due to 
a subsequent change in statute, regula-
tion, official bulletin or circular, writ-
ten order or interpretation, or decision 
of a court of competent jurisdiction, 
the foreign bank shall submit a written 
plan of divestiture or cessation, in con-
formance with paragraph (f)(1) of this 
section within 60 days of the effective 
date of this part or of such change or 
decision. 

§ 211.30 Criteria for evaluating U.S. 
operations of foreign banks not sub-
ject to consolidated supervision. 

(a) Development and publication of cri-
teria. Pursuant to the Foreign Bank 
Supervision Enhancement Act, Pub. L. 
102–242, 105 Stat. 2286 (1991), the Board 
shall develop and publish criteria to be 
used in evaluating the operations of 
any foreign bank in the United States 
that the Board has determined is not 
subject to comprehensive consolidated 
supervision. 

(b) Criteria considered by Board. Fol-
lowing a determination by the Board 

that, having taken into account the 
standards set forth in § 211.24(c)(1), a 
foreign bank is not subject to CCS, the 
Board shall consider the following cri-
teria in determining whether the for-
eign bank’s U.S. operations should be 
permitted to continue and, if so, 
whether any supervisory constraints 
should be placed upon the bank in con-
nection with those operations: 

(1) The proportion of the foreign 
bank’s total assets and total liabilities 
that are located or booked in its home 
country, as well as the distribution and 
location of its assets and liabilities 
that are located or booked elsewhere; 

(2) The extent to which the oper-
ations and assets of the foreign bank 
and any affiliates are subject to super-
vision by its home country supervisor; 

(3) Whether the home country super-
visor of such foreign bank is actively 
working to establish arrangements for 
comprehensive consolidated super-
vision of the bank, and whether demon-
strable progress is being made; 

(4) Whether the foreign bank has ef-
fective and reliable systems of internal 
controls and management information 
and reporting, which enable its man-
agement properly to oversee its world-
wide operations; 

(5) Whether the foreign bank’s home 
country supervisor has any objection 
to the bank continuing to operate in 
the United States; 

(6) Whether the foreign bank’s home 
country supervisor and the home coun-
try supervisor of any parent of the for-
eign bank share material information 
regarding the operations of the foreign 
bank with other supervisory authori-
ties; 

(7) The relationship of the U.S. oper-
ations to the other operations of the 
foreign bank, including whether the 
foreign bank maintains funds in its 
U.S. offices that are in excess of 
amounts due to its U.S. offices from 
the foreign bank’s non-U.S. offices; 

(8) The soundness of the foreign 
bank’s overall financial condition; 

(9) The managerial resources of the 
foreign bank, including the com-
petence, experience, and integrity of 
the officers and directors, and the in-
tegrity of its principal shareholders; 

(10) The scope and frequency of exter-
nal audits of the foreign bank; 
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(11) The operating record of the for-
eign bank generally and its role in the 
banking system in its home country; 

(12) The foreign bank’s record of com-
pliance with relevant laws, as well as 
the adequacy of its anti-money-laun-
dering controls and procedures, in re-
spect of its worldwide operations; 

(13) The operating record of the U.S. 
offices of the foreign bank; 

(14) The views and recommendations 
of the Comptroller or the relevant 
state supervisors in those states in 
which the foreign bank has operations, 
as appropriate; 

(15) Whether the foreign bank, if re-
quested, has provided the Board with 
adequate assurances that such infor-
mation will be made available on the 
operations or activities of the foreign 
bank and any of its affiliates as the 
Board deems necessary to determine 
and enforce compliance with the IBA, 
the BHC Act, and other U.S. banking 
statutes; and 

(16) Any other information relevant 
to the safety and soundness of the U.S. 
operations of the foreign bank. 

(c) Restrictions on U.S. operations—(1) 
Terms of agreement. Any foreign bank 
that the Board determines is not sub-
ject to CCS may be required to enter 
into an agreement to conduct its U.S. 
operations subject to such restrictions 
as the Board, having considered the 
criteria set forth in paragraph (b) of 
this section, determines to be appro-
priate in order to ensure the safety and 
soundness of its U.S. operations. 

(2) Failure to enter into or comply with 
agreement. A foreign bank that is re-
quired by the Board to enter into an 
agreement pursuant to paragraph (c)(1) 
of this section and either fails to do so, 
or fails to comply with the terms of 
such agreement, may be subject to: 

(i) Enforcement action, in order to 
ensure safe and sound banking oper-
ations, under 12 U.S.C. 1818; or 

(ii) Termination or a recommenda-
tion for termination of its U.S. oper-
ations, under § 211.25(a) and (e) and sec-
tion (7)(e) of the IBA (12 U.S.C. 3105(e)). 

Subpart C—Export Trading 
Companies 

SOURCE: 66 FR 54374, Oct. 26, 2001, unless 
otherwise noted. 

§ 211.31 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the Bank Holding Com-
pany Act of 1956 (BHC Act) (12 U.S.C. 
1841 et seq.), the Bank Export Services 
Act (title II, Pub. L. 97–290, 96 Stat. 
1235 (1982)) (BESA), and the Export 
Trading Company Act Amendments of 
1988 (title III, Pub. L. 100–418, 102 Stat. 
1384 (1988)) (ETC Act Amendments). 

(b) Purpose and scope. This subpart is 
in furtherance of the purposes of the 
BHC Act, the BESA, and the ETC Act 
Amendments, the latter two statutes 
being designed to increase U.S. exports 
by encouraging investments and par-
ticipation in export trading companies 
by bank holding companies and the 
specified investors. The provisions of 
this subpart apply to eligible investors 
as defined in this subpart. 

§ 211.32 Definitions. 
The definitions in §§ 211.1 and 211.2 of 

subpart A apply to this subpart, sub-
ject to the following: 

(a) Appropriate Federal Reserve Bank 
has the same meaning as in § 211.21(c). 

(b) Bank has the same meaning as in 
section 2(c) of the BHC Act (12 U.S.C. 
1841(c)). 

(c) Company has the same meaning as 
in section 2(b) of the BHC Act (12 
U.S.C. 1841(b)). 

(d) Eligible investors means: 
(1) Bank holding companies, as de-

fined in section 2(a) of the BHC Act (12 
U.S.C. 1841(a)); 

(2) Edge and agreement corporations 
that are subsidiaries of bank holding 
companies but are not subsidiaries of 
banks; 

(3) Banker’s banks, as described in 
section 4(c)(14)(F)(iii) of the BHC Act 
(12 U.S.C. 1843(c)(14)(F)(iii)); and 

(4) Foreign banking organizations, as 
defined in § 211.21(o). 

(e) Export trading company means a 
company that is exclusively engaged in 
activities related to international 
trade and, by engaging in one or more 
export trade services, derives: 

(1) At least one-third of its revenues 
in each consecutive four-year period 
from the export of, or from facilitating 
the export of, goods and services pro-
duced in the United States by persons 
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other than the export trading company 
or its subsidiaries; and 

(2) More revenues in each four-year 
period from export activities as de-
scribed in paragraph (e)(1) of this sec-
tion than it derives from the import, or 
facilitating the import, into the United 
States of goods or services produced 
outside the United States. The four- 
year period within which to calculate 
revenues derived from its activities 
under this section shall be deemed to 
have commenced with the first fiscal 
year after the respective export trading 
company has been in operation for two 
years. 

(f) Revenues shall include net sales 
revenues from exporting, importing, or 
third-party trade in goods by the ex-
port trading company for its own ac-
count and gross revenues derived from 
all other activities of the export trad-
ing company. 

(g) Subsidiary has the same meaning 
as in section 2(d) of the BHC Act (12 
U.S.C. 1841(d)). 

(h) Well capitalized has the same 
meaning as in § 225.2(r) of Regulation Y 
(12 CFR 225.2(r)). 

(i) Well managed has the same mean-
ing as in § 225.2(s) of Regulation Y (12 
CFR 225.2(s)). 

§ 211.33 Investments and extensions of 
credit. 

(a) Amount of investments. In accord-
ance with the procedures of § 211.34, an 
eligible investor may invest no more 
than 5 percent of its consolidated cap-
ital and surplus in one or more export 
trading companies, except that an Edge 
or agreement corporation not engaged 
in banking may invest as much as 25 
percent of its consolidated capital and 
surplus but no more than 5 percent of 
the consolidated capital and surplus of 
its parent bank holding company. 

(b) Extensions of credit—(1) Amount. 
An eligible investor in an export trad-
ing company or companies may extend 
credit directly or indirectly to the ex-
port trading company or companies in 
a total amount that at no time exceeds 
10 percent of the investor’s consoli-
dated capital and surplus. 

(2) Terms. (i) An eligible investor in 
an export trading company may not ex-
tend credit directly or indirectly to the 
export trading company or any of its 

customers or to any other investor 
holding 10 percent or more of the 
shares of the export trading company 
on terms more favorable than those af-
forded similar borrowers in similar cir-
cumstances, and such extensions of 
credit shall not involve more than the 
normal risk of repayment or present 
other unfavorable features. 

(ii) For the purposes of this section, 
an investor in an export trading com-
pany includes any affiliate of the in-
vestor. 

(3) Collateral requirements. Covered 
transactions between a bank and an af-
filiated export trading company in 
which a bank holding company has in-
vested pursuant to this subpart are 
subject to the collateral requirements 
of section 23A of the Federal Reserve 
Act (12 U.S.C. 371c), except where a 
bank issues a letter of credit or ad-
vances funds to an affiliated export 
trading company solely to finance the 
purchase of goods for which: 

(i) The export trading company has a 
bona fide contract for the subsequent 
sale of the goods; and 

(ii) The bank has a security interest 
in the goods or in the proceeds from 
their sale at least equal in value to the 
letter of credit or the advance. 

§ 211.34 Procedures for filing and 
processing notices. 

(a) General policy. Direct and indirect 
investments by eligible investors in ex-
port trading companies shall be made 
in accordance with the general consent 
or prior notice procedures contained in 
this section. The Board may at any 
time, upon notice, modify or suspend 
the general-consent procedures with re-
spect to any eligible investor. 

(b) General consent—(1) Eligibility for 
general consent. Subject to the other 
limitations of this subpart, the Board 
grants its general consent for any in-
vestment an export trading company: 

(i) If the eligible investor is well cap-
italized and well managed; 

(ii) In an amount equal to cash divi-
dends received from that export trad-
ing company during the preceding 12 
calendar months; or 

(iii) That is acquired from an affil-
iate at net asset value or through a 
contribution of shares. 
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(2) Post-investment notice. By the end 
of the month following the month in 
which the investment is made, the in-
vestor shall provide the Board with the 
following information: 

(i) The amount of the investment and 
the source of the funds with which the 
investment was made; and 

(ii) In the case of an initial invest-
ment, a description of the activities in 
which the export trading company pro-
poses to engage and projections for the 
export trading company for the first 
year following the investment. 

(c) Filing notice—(1) Prior notice. An 
eligible investor shall give the Board 60 
days’ prior written notice of any in-
vestment in an export trading company 
that does not qualify under the general 
consent procedure. 

(2) Notice of change of activities. (i) An 
eligible investor shall give the Board 60 
days’ prior written notice of changes in 
the activities of an export trading com-
pany that is a subsidiary of the inves-
tor if the export trading company ex-
pands its activities beyond those de-
scribed in the initial notice to include: 

(A) Taking title to goods where the 
export trading company does not have 
a firm order for the sale of those goods; 

(B) Product research and design; 
(C) Product modification; or 
(D) Activities not specifically cov-

ered by the list of activities contained 
in section 4(c)(14)(F)(ii) of the BHC Act 
(12 U.S.C. 1843(c)(14)(F)(ii)). 

(ii) Such an expansion of activities 
shall be regarded as a proposed invest-
ment under this subpart. 

(d) Time period for Board action. (1) A 
proposed investment that has not been 
disapproved by the Board may be made 
60 days after the appropriate Federal 
Reserve Bank accepts the notice for 
processing. A proposed investment may 
be made before the expiration of the 60- 
day period if the Board notifies the in-
vestor in writing of its intention not to 
disapprove the investment. 

(2) The Board may extend the 60-day 
period for an additional 30 days if the 
Board determines that the investor has 
not furnished all necessary information 
or that any material information fur-
nished is substantially inaccurate. The 
Board may disapprove an investment if 
the necessary information is provided 
within a time insufficient to allow the 

Board reasonably to consider the infor-
mation received. 

(3) Within three days of a decision to 
disapprove an investment, the Board 
shall notify the investor in writing and 
state the reasons for the disapproval. 

(e) Time period for investment. An in-
vestment in an export trading company 
that has not been disapproved shall be 
made within one year from the date of 
the notice not to disapprove, unless the 
time period is extended by the Board or 
by the appropriate Federal Reserve 
Bank. 

Subpart D—International Lending 
Supervision 

SOURCE: 49 FR 5592, Feb. 13, 1984, unless 
otherwise noted. 

§ 211.41 Authority, purpose, and scope. 

(a) Authority. This subpart is issued 
by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the International Lending 
Supervision Act of 1983 (Pub. L. 98–181, 
title IX, 97 Stat. 1153) (International 
Lending Supervision Act); the Federal 
Reserve Act (12 U.S.C. 221 et seq.) 
(FRA), and the Bank Holding Company 
Act of 1956, as amended (12 U.S.C. 1841 
et seq.) (BHC Act). 

(b) Purpose and scope. This subpart is 
issued in furtherance of the purposes of 
the International Lending Supervision 
Act. It applies to State banks that are 
members of the Federal Reserve Sys-
tem (State member banks); corpora-
tions organized under section 25A of 
the FRA (12 U.S.C. 611 through 631) 
(Edge Corporations); corporations oper-
ating subject to an agreement with the 
Board under section 25 of the FRA (12 
U.S.C. 601 through 604a) (Agreement 
Corporations); and bank holding com-
panies (as defined in section 2 of the 
BHC Act (12 U.S.C. 1841(a)) but not in-
cluding a bank holding company that 
is a foreign banking organization as de-
fined in § 211.21(o). 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.42 Definitions. 

For the purposes of this subpart: 
(a) Administrative cost means those 

costs which are specifically identified 
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with negotiating, processing and con-
summating the loan. These costs in-
clude, but are not necessarily limited 
to: legal fees; costs of preparing and 
processing loan documents; and an al-
locable portion of salaries and related 
benefits of employees engaged in the 
international lending function. No por-
tion of supervisory and administrative 
expenses or other indirect expenses 
such as occupancy and other similar 
overhead costs shall be included. 

(b) Banking institution means a State 
member bank; bank holding company; 
Edge Corporation and Agreement Cor-
poration engaged in banking. Banking 
institution does not include a foreign 
banking organization as defined in § 
211.21(o). 

(c) Federal banking agencies means the 
Board of Governors of the Federal Re-
serve System, the Comptroller of the 
Currency, and the Federal Deposit In-
surance Corporation. 

(d) International assets means those 
assets required to be included in bank-
ing institutions’ Country Exposure Re-
port forms (FFIEC No. 009). 

(e) International loan means a loan as 
defined in the instructions to the Re-
port of Condition and Income for the re-
spective banking institution (FFIEC 
Nos. 031 and 041) and made to a foreign 
government, or to an individual, a cor-
poration, or other entity not a citizen 
of, resident in, or organized or incor-
porated in the United States. 

(f) Restructured international loan 
means a loan that meets the following 
criteria: 

(1) The borrower is unable to service 
the existing loan according to its terms 
and is a resident of a foreign country in 
which there is a generalized inability 
of public and private sector obligors to 
meet their external debt obligations on 
a timely basis because of a lack of, or 
restraints on the availability of, need-
ed foreign exchange in the country; and 

(2) The terms of the existing loan are 
amended to reduce stated interest or 
extend the schedule of payments; or 

(3) A new loan is made to, or for the 
benefit of, the borrower, enabling the 
borrower to service or refinance the ex-
isting debt. 

(g) Transfer risk means the possibility 
that an asset cannot be serviced in the 
currency of payment because of a lack 

of, or restraints on the availability of, 
needed foreign exchange in the country 
of the obligor. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.43 Allocated transfer risk re-
serve. 

(a) Establishment of Allocated Transfer 
Risk Reserve. A banking institution 
shall establish an allocated transfer 
risk reserve (ATRR) for specified inter-
national assets when required by the 
Board in accordance with this section. 

(b) Procedures and standards–(1) Joint 
agency determination. At least annually, 
the Federal banking agencies shall de-
termine jointly, based on the standards 
set forth in paragraph (b)(2) of this sec-
tion, the following: 

(i) Which international assets subject 
to transfer risk warrant establishment 
of an ATRR; 

(ii) The amount of the ATRR for the 
specified assets; and 

(iii) Whether an ATRR established 
for specified assets may be reduced. 

(2) Standards for requiring ATRR–(i) 
Evaluation of assets. The Federal bank-
ing agencies shall apply the following 
criteria in determining whether an 
ATRR is required for particular inter-
national assets: 

(A) Whether the quality of a banking 
institution’s assets has been impaired 
by a protracted inability of public or 
private obligors in a foreign country to 
make payments on their external in-
debtedness as indicated by such fac-
tors, among others, as whether: 

(1) Such obligors have failed to make 
full interest payments on external in-
debtedness; or 

(2) Such obligors have failed to com-
ply with the terms of any restructured 
indebtedness; or 

(3) A foreign country has failed to 
comply with any International Mone-
tary Fund or other suitable adjustment 
program; or 

(B) Whether no definite prospects 
exist for the orderly restoration of debt 
service. 

(ii) Determination of amount of ATRR. 
(A) In determining the amount of the 
ATRR, the Federal banking agencies 
shall consider: 

(1) The length of time the quality of 
the asset has been impaired; 
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(2) Recent actions taken to restore 
debt service capability; 

(3) Prospects for restored asset qual-
ity; and 

(4) Such other factors as the Federal 
banking agencies may consider rel-
evant to the quality of the asset. 

(B) The initial year’s provision for 
the ATRR shall be ten percent of the 
principal amount of each specified 
international asset, or such greater or 
lesser percentage determined by the 
Federal banking agencies. Additional 
provision, if any, for the ATRR in sub-
sequent years shall be fifteen percent 
of the principal amount of each speci-
fied international asset, or such great-
er or lesser percentage determined by 
the Federal banking agencies. 

(3) Board notification. Based on the 
joint agency determinations under 
paragraph (b)(1) of this section, the 
Board shall notify each banking insti-
tution holding assets subject to an 
ATRR: 

(i) Of the amount of the ATRR to be 
established by the institution for speci-
fied international assets; and 

(ii) That an ATRR established for 
specified assets may be reduced. 

(c) Accounting treatment of ATRR–(1) 
Charge to current income. A banking in-
stitution shall establish an ATRR by a 
charge to current income and the 
amounts so charged shall not be in-
cluded in the banking institution’s cap-
ital or surplus. 

(2) Separate accounting. A banking in-
stitution shall account for an ATRR 
separately from the Allowance for 
Loan and Lease Losses, and shall de-
duct the ATRR from ‘‘gross loans and 
leases’’ to arrive at ‘‘net loans and 
leases.’’ The ATRR must be established 
for each asset subject to the ATRR in 
the percentage amount specified. 

(3) Consolidation. A banking institu-
tion shall establish an ATRR, as re-
quired, on a consolidated basis. For 
banks, consolidation should be in ac-
cordance with the procedures and tests 
of significance set forth in the instruc-
tions for preparation of Consolidated 
Reports of Condition and Income (FFIEC 
031 and 041). For bank holding compa-
nies, the consolidation shall be in ac-
cordance with the principles set forth 
in the ‘‘Instructions to Consolidated 
Financial Statements for Bank Holding 

Companies’’ (Form F.R. Y–9C). Edge 
and Agreement corporations engaged 
in banking shall report in accordance 
with instructions for preparation of the 
Report of Condition for Edge and 
Agreement Corporations (Form F.R. 
2886b). 

(4) Alternative accounting treatment. A 
banking institution need not establish 
an ATRR if it writes down in the period 
in which the ATRR is required, or has 
written down in prior periods, the 
value of the specified international as-
sets in the requisite amount for each 
such asset. For purposes of this para-
graph, international assets may be 
written down by a charge to the Allow-
ance for Loan and Lease Losses or a re-
duction in the principal amount of the 
asset by application of interest pay-
ments or other collections on the asset; 
provided, that only those international 
assets that may be charged to the Al-
lowance for Loan and Lease Losses pur-
suant to generally accepted accounting 
principles may be written down by a 
charge to the Allowance for Loan and 
Lease Losses. However, the Allowance 
for Loan and Lease Losses must be re-
plenished in such amount necessary to 
restore it to a level which adequately 
provides for the estimated losses inher-
ent in the banking institution’s loan 
portfolio. 

(5) Reduction of ATRR. A banking in-
stitution may reduce an ATRR when 
notified by the Board or, at any time, 
by writing down such amount of the 
international asset for which the 
ATRR was established. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.44 Reporting and disclosure of 
international assets. 

(a) Requirements. (1) Pursuant to sec-
tion 907(a) of the International Lending 
Supervision Act of 1983 (Title IX, Pub. 
L. 98–181, 97 Stat. 1153) (ILSA), a bank-
ing institution shall submit to the 
Board, at least quarterly, information 
regarding the amounts and composi-
tion of its holdings of international as-
sets. 

(2) Pursuant to section 907(b) of 
ILSA, a banking institution shall sub-
mit to the Board information regarding 
concentrations in its holdings of inter-
national assets that are material in re-
lation to total assets and to capital of 
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the institution, such information to be 
made publicly available by the Board 
on request. 

(b) Procedures. The format, content 
and reporting and filing dates of the re-
ports required under paragraph (a) of 
this section shall be determined jointly 
by the Federal banking agencies. The 
requirements to be prescribed by the 
Federal banking agencies may include 
changes to existing reporting forms 
(such as the Country Exposure Report, 
form FFIEC No. 009) or such other re-
quirements as the Federal banking 
agencies deem appropriate. The Fed-
eral banking agencies also may deter-
mine to exempt from the requirements 
of paragraph (a) of this section banking 
institutions that, in the Federal bank-
ing agencies’ judgment, have de minimis 
holdings of international assets. 

(c) Reservation of authority. Nothing 
contained in this rule shall preclude 
the Board from requiring from a bank-
ing institution such additional or more 
frequent information on the institu-
tion’s holding of international assets 
as the Board may consider necessary. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

§ 211.45 Accounting for fees on inter-
national loans. 

(a) Restrictions on fees for restructured 
international loans. No banking institu-
tion shall charge, in connection with 
the restructuring of an international 
loan, any fee exceeding the administra-
tive cost of the restructuring unless it 
amortizes the amount of the fee ex-
ceeding the administrative cost over 
the effective life of the loan. 

(b) Accounting treatment. Subject to 
paragraph (a) of this section, banking 
institutions shall account for fees on 
international loans in accordance with 
generally accepted accounting prin-
ciples. 

[Reg. K, 68 FR 1159, Jan. 9, 2003] 

INTERPRETATIONS 

§ 211.601 Status of certain offices for 
purposes of the International Bank-
ing Act restrictions on interstate 
banking operations. 

The Board has considered the ques-
tion of whether a foreign bank’s Cali-
fornia office that may accept deposits 
from certain foreign sources (e.g., a 

United States citizen residing abroad) 
is a branch or an agency for the pur-
poses of the grandfather provisions of 
section 5 of the International Banking 
Act of 1978 (12 U.S.C. 3103(b)). The ques-
tion has arisen as a result of the defini-
tions in the International Banking Act 
of branch and agency, and the limited 
deposit-taking capabilities of certain 
California offices of foreign banks. 

The International Banking Act de-
fines agency as ‘‘any office * * * at 
which deposits may not be accepted 
from citizens or residents of the United 
States,’’ and defines branch as ‘‘any of-
fice * * * of a foreign bank * * * at 
which deposits are received’’ (12 U.S.C. 
3101(1) and (3)). Offices of foreign banks 
in California prior to the International 
Banking Act were generally prohibited 
from accepting deposits by the require-
ment of State law that such offices ob-
tain Federal deposit insurance (Cal. 
Fin. Code 1756); until the passage of the 
International Banking Act an office of 
a foreign bank could not obtain such 
insurance. California law, however, 
permits offices of foreign banks, with 
the approval of the Banking Depart-
ment, to accept deposits from any per-
son that resides, is domiciled, and 
maintains its principal place of busi-
ness in a foreign country (Cal. Fin. 
Code 1756.2). Thus, under a literal read-
ing of the definitions of branch and 
agency contained in the International 
Banking Act, a foreign bank’s Cali-
fornia office that accepts deposits from 
certain foreign sources (e.g., a U.S. cit-
izen residing abroad), is a branch rath-
er than an agency. 

Section 5 of the International Bank-
ing Act establishes certain limitations 
on the expansion of the domestic de-
posit-taking capabilities of a foreign 
bank outside its home State. It also 
grandfathers offices established or ap-
plied for prior to July 27, 1978, and per-
mits a foreign bank to select its home 
State from among the States in which 
it operated branches and agencies on 
the grandfather date. If a foreign 
bank’s office that was established or 
applied for prior to June 27, 1978, is a 
branch as defined in the International 
Banking Act, then it is grandfathered 
as a branch. Accordingly, a foreign 
bank could designate a State other 
than California as its home State and 
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subsequently convert its California of-
fice to a full domestic deposit-taking 
facility by obtaining Federal deposit 
insurance. If, however, the office is de-
termined to be an agency, then it is 
grandfathered as such and the foreign 
bank may may not expand its deposit- 
taking capabilities in California with-
out declaring California its home 
State. 

In the Board’s view, it would be in-
consistent with the purposes and the 
legislative history of the International 
Banking Act to enable a foreign bank 
to expand its domestic interstate de-
posit-taking capabilities by 
grandfathering these California offices 
as branches because of their ability to 
receive certain foreign source deposits. 
The Board also notes that such depos-
its are of the same general type that 
may be received by an Edge Corpora-
tion and, hence in accordance with sec-
tion 5(a) of the International Banking 
Act, by branches established and oper-
ated outside a foreign bank’s home 
State. It would be inconsistent with 
the structure of the interstate banking 
provisions of the International Bank-
ing Act to grandfather as full deposit- 
taking offices those facilities whose ac-
tivities have been determined by Con-
gress to be appropriate for a foreign 
bank’s out-of-home State branches. 

Accordingly, the Board, in admin-
istering the interstate banking provi-
sions of the IBA, regards as agencies 
those offices of foreign banks that do 
not accept domestic deposits but that 
may accept deposits from any person 
that resides, is domiciled, and main-
tains its principal place of business in 
a foreign country. 

[45 FR 67309, Oct. 10, 1980] 

§ 211.602 Investments by United States 
Banking Organizations in foreign 
companies that transact business in 
the United States. 

Section 25(a) of the Federal Reserve 
Act (12 U.S.C. 611, the ‘‘Edge Act’’) pro-
vides for the establishment of corpora-
tions to engage in international or for-
eign banking or other international or 
foreign financial operations (‘‘Edge 
Corporations’’). Congress has declared 
that Edge Corporations are to serve the 
purpose of stimulating the provision of 
international banking and financing 

services throughout the United States 
and are to have powers sufficiently 
broad to enable them to compete effec-
tively with foreign-owned institutions 
in the United States and abroad. The 
Board was directed by the Inter-
national Banking Act of 1978 (12 U.S.C. 
3101) to revise its regulations governing 
Edge Corporations in order to accom-
plish these and other objectives and 
was further directed to modify or 
eliminate any interpretations that im-
pede the attainment of these purposes. 

One of the powers of Edge Corpora-
tions is that of investing in foreign 
companies. Under the relevant stat-
utes, however, an Edge Corporation is 
prohibited from investing in foreign 
companies that engage in the general 
business of buying or selling goods, 
wares, merchandise or commodities in 
the United States. In addition, an Edge 
Corporation may not invest in foreign 
companies that transact any business 
in the United States that is not, in the 
Board’s judgment, ‘‘incidental’’ to its 
international or foreign business. The 
latter limitation also applies to invest-
ments by bank holding companies (12 
U.S.C. 1843(c)(13)) and member banks 
(12 U.S.C. 601). 

The Board has been asked to deter-
mine whether an Edge Corporation’s 
minority investment (involving less 
than 25 percent of the voting shares) in 
a foreign company would continue to 
be permissible after the foreign com-
pany establishes or acquires a United 
States subsidiary that engages in do-
mestic activities that are closely re-
lated to banking. The Board has also 
been asked to determine whether an 
Edge Corporation’s minority invest-
ment in a foreign bank would continue 
to be permissible after the foreign 
bank establishes a branch in the 
United States that engages in domestic 
banking activities. In the latter case, 
the branch would be located outside 
the State in which the Edge Corpora-
tion and its parent bank are located. 

In the past the Board, in exercising 
its discretionary authority to deter-
mine those activities that are permis-
sible in the United States, has followed 
the policy that an Edge Corporation 
could not hold even a minority interest 
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*This condition would ordinarily not be 
met where a foreign company merely main-
tains a majority of its business in inter-
national activities. Each case will be scruti-
nized to ensure that the activities in the 
United States do not alter substantially the 
international orientation of the foreign com-
pany’s business. 

in a foreign company that engaged, di-
rectly or indirectly, in any purely do-
mestic business in the United States. 
The United States activities considered 
permissible were those internationally 
related activities that Edge Corpora-
tions may engage in directly. If this 
policy were applied to the subject re-
quests, the Edge Corporations would be 
required to divest their interests in the 
foreign companies notwithstanding the 
fact that, in each case, the Edge Cor-
poration, as a minority investor, did 
not control the decision to undertake 
activities in the United States, and 
that even after the United States ac-
tivities are undertaken the business of 
the foreign company will remain pre-
dominantly outside the United States. 

International banking and finance 
have undergone considerable growth 
and change in recent years. It is in-
creasingly common, for example, for 
United States institutions to have di-
rect or indirect offices in foreign coun-
tries and to engage in activities at 
those offices that are domestically as 
well as internationally oriented. In 
this climate, United States banking or-
ganizations would be placed at a com-
petitive disadvantage if their minority 
investments in foreign companies were 
limited to those companies that do no 
domestic business in the United States. 
Moreover, continued adherence to the 
existing policy would be contrary to 
the declaration in the International 
Banking Act of 1978 that Edge Corpora-
tions’ powers are to be sufficiently 
broad to enable them to compete effec-
tively in the United States and abroad. 
Furthermore, where the activities to 
be conducted in the United States by 
the foreign company are banking or 
closely related to banking, it does not 
appear that any regulatory or super-
visory purpose would be served by pro-
hibiting a minority investment in the 
foreign firm by a United States bank-
ing organization. 

In view of these considerations, the 
Board has reviewed its policy relating 
to the activities that may be engaged 
in in the United States by foreign com-
panies (including foreign banks) in 
which Edge Corporations, member 
banks, and bank holding companies in-
vest. As a result of that review, the 
Board has determined that it would be 

appropriate to interpret sections 25 and 
25(a)of the Federal Reserve Act (12 
U.S.C. 601, 611) and section 4(c)(13) of 
the Bank Holding Company Act (12 
U.S.C. 1843(c)(13)) generally to allow 
United States banking organizations, 
with the prior consent of the Board, to 
acquire and hold investments in for-
eign companies that do business in the 
United States subject to the following 
conditions: 

(1) The foreign company is engaged 
predominantly in business outside the 
United States or in internationally re-
lated activities in the United States;* 

(2) The direct or indirect activities of 
the foreign company in the United 
States are either banking or closely re-
lated to banking; and 

(3) The United States banking orga-
nization does not own 25 percent or 
more of the voting stock of, or other-
wise control, the foreign company. 

In considering whether to grant its 
consent for such investments, the 
Board would also review the proposals 
to ensure that they are consistent with 
the purposes of the Bank Holding Com-
pany Act and the Federal Reserve Act. 

[46 FR 8437, Jan. 27, 1981] 

§ 211.603 Commodity swap trans-
actions. 

For text of interpretation relating to 
this subject, see § 208.128 of this chap-
ter. 

[56 FR 63408, Dec. 4, 1991] 

§ 211.604 Data processing activities. 
(a) Introduction. As a result of a re-

cent proposal by a bank holding com-
pany to engage in data processing ac-
tivities abroad, the Board has consid-
ered the scope of permissible data proc-
essing activities under Regulation K 
(12 CFR part 211). This question has 
arisen as a result of the fact that 
§ 211.5(d)(10) of Regulation K does not 
specifically indicate the scope of data 
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processing as a permissible activity 
abroad. 

(b) Scope of data processing activities. 
(1) Prior to 1979, the Board authorized 
specific banking organizations to en-
gage in data processing activities 
abroad with the expectation that such 
activity would be primarily related to 
financial activities. When Regulation 
K was issued in 1979, data processing 
was included as a permissible activity 
abroad. Although the regulation did 
not provide specific guidance on the 
scope of this authority, the Board has 
considered such authority to be coex-
tensive with the authority granted in 
specific cases prior to the issuance of 
Regulation K, which relied on the fact 
that most of the activity would relate 
to financial data. Regulation K does 
not address related activities such as 
the manufacture of hardware or the 
provision of software or related or inci-
dental services. 

(2) In 1979, when the activity was in-
cluded in Regulation K for the first 
time, the data processing authority in 
Regulation K was somewhat broader 
than that permissible in the United 
States under Regulation Y (12 CFR 
part 225) at that time, as the Regula-
tion K authority permitted limited 
non-financial data processing. In 1979, 
Regulation Y authorized only financial 
data processing activities for third par-
ties, with very limited exceptions. By 
1997, however, the scope of data proc-
essing activities under Regulation Y 
was expanded such that bank holding 
companies are permitted to derive up 
to 30 percent of their data processing 
revenues from processing data that is 
not financial, banking, or economic. 
Moreover, in other respects, the Regu-
lation Y provision is broader than the 
data processing provision in Regula-
tion K. 

(3) In light of the fact that the per-
missible scope of data processing ac-
tivities under Regulation Y is now 
equal to, and in some respects, broader 
than the activity originally authorized 
under Regulation K, the Board believes 
that § 211.5(d)(10) should be read to en-
compass all of the activities permis-
sible under § 225.28(b)(14) of Regulation 
Y. In addition, the limitations of that 
section would also apply to 
§ 211.5(d)(10). 

(c) Applications. If a U.S. banking or-
ganization wishes to engage abroad in 
data processing or data transmission 
activities beyond those described in 
Regulation Y, it must apply for the 
Board’s prior consent under 
§ 211.5(d)(20) of Regulation K. In addi-
tion, if any investor has commenced 
activities beyond those permitted 
under § 225.28(b)(14) of Regulation Y in 
reliance on Regulation K, it should 
consult with staff of the Board to de-
termine whether such activities have 
been properly authorized under Regula-
tion K. 

[Reg. K, 64 FR 58781, Nov. 1, 1999] 

§ 211.605 Permissible underwriting ac-
tivities of foreign banks. 

(a) Introduction. A number of foreign 
banks that are subject to the Bank 
Holding Company Act (‘‘BHC Act’’) 
have participated as co-managers in 
the underwriting of securities to be dis-
tributed in the United States despite 
the fact that the foreign banks in ques-
tion do not have authority to engage in 
underwriting activity in the United 
States under either the Gramm-Leach- 
Bliley Act (‘‘GLB Act’’) or section 
4(c)(8) of the BHC Act (12 U.S.C. 
1843(c)(8)). This interpretation clarifies 
the scope of existing restrictions on 
underwriting by such foreign banks 
with respect to securities that are dis-
tributed in the United States. 

(b) Underwriting transactions engaged 
in by foreign banks. (1) In the trans-
actions in question, a foreign bank 
typically becomes a member of the un-
derwriting syndicate for securities that 
are registered and intended to be dis-
tributed in the United States. The lead 
underwriter, usually a registered U.S. 
broker-dealer not affiliated with the 
foreign bank, agrees to be responsible 
for distributing the securities being un-
derwritten. The underwriting obliga-
tion is assumed by a foreign office or 
affiliate of the foreign bank. 

(2) The foreign banks have used their 
U.S. offices or affiliates to act as liai-
son with the U.S. issuer and the lead 
underwriter in the United States, to 
prepare documentation and to provide 
other services in connection with the 
underwriting. In some cases, the U.S. 
offices or affiliates that assisted the 
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foreign bank with the underwriting re-
ceive a substantial portion of the rev-
enue generated by the foreign bank’s 
participation in the underwriting. In 
other cases, the U.S. offices receive 
‘‘credit’’ from the head office of the 
foreign bank for their assistance in 
generating profits arising from the un-
derwriting. 

(3) By assuming the underwriting 
risk and booking the underwriting fees 
in their foreign offices or affiliates, the 
foreign banks are able to take advan-
tage of an exemption under U.S. securi-
ties laws; a foreign underwriter is not 
required to register in the United 
States if the underwriter either does 
not distribute any of the securities in 
the United States or distributes them 
only through a registered broker-deal-
er. 

(c) Permissible scope of underwriting 
activities. (1) A foreign bank that is sub-
ject to the BHC Act may engage in un-
derwriting activities in the United 
States only if it has been authorized 
under section 4 of the Act. The foreign 
banks in question have argued that 
they are not engaged in underwriting 
activity in the United States because 
the underwriting activity takes place 
only outside the United States where 
the transaction is booked. The foreign 
banks refer to Regulation K, which de-
fines ‘‘engaged in business’’ or ‘‘en-
gaged in activities’’ to mean con-
ducting an activity through an office 
or subsidiary in the United States. Be-
cause the underwriting is not booked 
in a U.S. office or subsidiary, the banks 
assert that the activity cannot be con-
sidered conducted in the United States. 

(2) The Board believes that the posi-
tion taken by the foreign banks is not 
supported by the Board’s regulations or 
policies. Section 225.124 of the Board’s 
Regulation Y (12 CFR 225.124(d)) states 
that a foreign bank will not be consid-
ered to be engaged in the activity of 
underwriting in the United States if 
the shares to be underwritten are dis-
tributed outside the United States. In 
the transactions in question, all of the 
securities to be underwritten by the 
foreign banks are distributed in the 
United States. 

(3) Regulation K (12 CFR part 211) 
was amended in 1985 to provide clari-
fication that a foreign bank may not 

own or control voting shares of a for-
eign company that directly under-
writes, sells or distributes securities in 
the United States (emphasis added). 12 
CFR 211.23(f)(5)(ii). In proposing this 
latter provision, the Board clarified 
that no part of the prohibited under-
writing process may take place in the 
United States and that the prohibition 
on the activity does not depend on the 
activity being conducted through an 
office or subsidiary in the United 
States. Moreover, in the transactions 
in question, there was significant par-
ticipation by U.S. offices and affiliates 
of the foreign banks in the under-
writing process. In some transactions, 
the foreign office at which the trans-
actions were booked did not have any 
documentation on the particular trans-
actions; all documentation was main-
tained in the United States office. In 
all cases, the U.S. offices or affiliates 
provided virtually all technical support 
for participation in the underwriting 
process and benefitted from profits 
generated by the activity. 

(4) The fact that some technological 
and regulatory constraints on the de-
livery of cross-border services into the 
United States have been eliminated 
since the Regulation K definition of 
‘‘engaged in business’’ was adopted in 
1979 creates greater scope for banking 
organizations to deal with customers 
outside the U.S. bank regulatory 
framework. The definition in Regula-
tion K, however, does not authorize 
foreign banking organizations to evade 
regulatory restrictions on securities 
activities in the United States by di-
rectly underwriting securities to be 
distributed in the United States or by 
using U.S. offices and affiliates to fa-
cilitate the prohibited activity. In the 
GLB Act, Congress established a frame-
work within which both domestic and 
foreign banking organizations may un-
derwrite and deal in securities in the 
United States. The GLB Act requires 
that banking organizations meet cer-
tain financial and managerial require-
ments in order to be able to engage in 
these activities in the United States. 
The Board believes the practices de-
scribed above undermine this legisla-
tive framework and constitute an eva-
sion of the requirements of the GLB 

VerDate Aug<04>2004 13:06 Jan 31, 2005 Jkt 205036 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Y:\SGML\205036T.XXX 205036T



366 

12 CFR Ch. II (1–1–05 Edition) Pt. 212 

Act and the Board’s Regulation K. For-
eign banking organizations that wish 
to conduct securities underwriting ac-
tivity in the United States have long 
had the option of obtaining section 20 
authority and now have the option of 
obtaining financial holding company 
status. 

(d) Conclusion. The Board finds that 
the underwriting of securities to be dis-
tributed in the United States is an ac-
tivity conducted in the United States, 
regardless of the location at which the 
underwriting risk is assumed and the 
underwriting fees are booked. Con-
sequently, any banking organization 
that wishes to engage in such activity 
must either be a financial holding com-
pany under the GLB Act or have au-
thority to engage in underwriting ac-
tivity under section 4(c)(8) of the BHC 
Act (so-called ‘‘section 20 authority’’). 
Revenue generated by underwriting 
bank-ineligible securities in such 
transactions should be attributed to 
the section 20 company for those for-
eign banks that operate under section 
20 authority. 

[Reg. K, 68 FR 7899, Feb. 19, 2003] 

PART 212—MANAGEMENT 
OFFICIAL INTERLOCKS 

Sec. 
212.1 Authority, purpose, and scope. 
212.2 Definitions. 
212.3 Prohibitions. 
212.4 Interlocking relationships permitted 

by statute. 
212.5 Small market share exemption. 
212.6 General exemption. 
212.7 Change in circumstances. 
212.8 Enforcement. 
212.9 Effect of Interlocks Act on Clayton 

Act. 

AUTHORITY: 12 U.S.C. 3201–3208; 15 U.S.C. 19. 

SOURCE: 61 FR 40302, Aug. 2, 1996, unless 
otherwise noted. 

§ 212.1 Authority, purpose, and scope. 
(a) Authority. This part is issued 

under the provisions of the Depository 
Institution Management Interlocks 
Act (Interlocks Act) (12 U.S.C. 3201 et 
seq.), as amended. 

(b) Purpose. The purpose of the Inter-
locks Act and this part is to foster 
competition by generally prohibiting a 
management official from serving two 

nonaffiliated depository organizations 
in situations where the management 
interlock likely would have an anti-
competitive effect. 

(c) Scope. This part applies to man-
agement officials of state member 
banks, bank holding companies, and 
their affiliates. 

§ 212.2 Definitions. 

For purposes of this part, the fol-
lowing definitions apply: 

(a) Affiliate. (1) The term affiliate has 
the meaning given in section 202 of the 
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by 
an individual include shares held by 
members of his or her immediate fam-
ily. ‘‘Immediate family’’ means spouse, 
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses, 
whether or not any of their shares are 
held in trust. 

(2) For purposes of section 202(3)(B) of 
the Interlocks Act (12 U.S.C. 
3201(3)(B)), an affiliate relationship 
based on common ownership does not 
exist if the Board determines, after giv-
ing the affected persons the oppor-
tunity to respond, that the asserted af-
filiation was established in order to 
avoid the prohibitions of the Interlocks 
Act and does not represent a true com-
monality of interest between the de-
pository organizations. In making this 
determination, the Board considers, 
among other things, whether a person, 
including members of his or her imme-
diate family, whose shares are nec-
essary to constitute the group owns a 
nominal percentage of the shares of 
one of the organizations and the per-
centage is substantially dispropor-
tionate to that person’s ownership of 
shares in the other organization. 

(b) Area median income means: 
(1) The median family income for the 

metropolitan statistical area (MSA), if 
a depository organization is located in 
an MSA; or 

(2) The statewide nonmetropolitan 
median family income, if a depository 
organization is located outside an 
MSA. 

(c) Community means a city, town, or 
village, and contiguous and adjacent 
cities, towns, or villages. 
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