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organizations, construction contrac-
tors (force account work), and organi-
zations engaged in right-of-way stud-
ies, planning, research, or related ac-
tivities where the terms of a proposal 
or contract (including lump sum) ne-
cessitate an audit. Construction con-
tracts (except force account work) are 
not included in this group. 

§ 140.807 Reimbursable costs. 

(a) Federal funds may be used to re-
imburse an SHA for the following types 
of project related audit costs: 

(1) Salaries, wages, and related costs 
paid to public employees in accordance 
with subpart G of this part, 

(2) Payments by the SHA to any Fed-
eral, State, or local public agency 
audit organization, and 

(3) Payments by the SHA to licensed 
or certified public accounting firms. 

(b) Audit costs incurred by an SHA 
shall be equitably distributed to all 
benefiting parties. The portion of these 
costs allocated to the Federal-Aid 
Highway Program which are not di-
rectly related to a specific project or 
projects shall be equitably distributed, 
as a minimum, to the major FHWA 
funding categories in that State. 

Subpart I—Reimbursement for 
Railroad Work 

SOURCE: 40 FR 16057, Apr. 9, 1975, unless 
otherwise noted. 

§ 140.900 Purpose. 

The purpose of this subpart is to pre-
scribe policies and procedures on reim-
bursement to the States for railroad 
work done on projects undertaken pur-
suant to the provisions of 23 CFR part 
646, subpart B. 

§ 140.902 Applicability. 

This subpart, and all references here-
inafter made to ‘‘projects,’’ applies to 
Federal-aid projects involving railroad 
facilities, including projects for the 
elimination of hazards of railroad-high-
way crossings, and other projects 
which use railroad properties or which 
involve adjustments required by high-
way construction to either railroad fa-
cilities or facilities that are jointly 

owned or used by railroad and utility 
companies. 

§ 140.904 Reimbursement basis. 
(a) General. On projects involving the 

elimination of hazards of railroad-high-
way crossings, and on other projects 
where a railroad company is not obli-
gated to move or to change its facili-
ties at its own expense, reimbursement 
will be made for the costs incurred by 
the State in making changes to rail-
road facilities as required in connec-
tion with a Federal-aid highway 
project, in accordance with the provi-
sions of this subpart. 

(b) Eligibility. To be eligible, the costs 
must be: 

(1) For work which is included in an 
approved statewide transportation im-
provement program. 

(2) Incurred subsequent to the date of 
authorization by the Federal Highway 
Administration (FHWA), 

(3) Incurred in accordance with the 
provisions of 23 CFR, part 646, subpart 
B, and 

(4) Properly attributable to the 
project. 

[40 FR 16057, Apr. 9, 1975, as amended at 53 
FR 18276, May 23, 1988; 62 FR 45328, Aug. 27, 
1997] 

§ 140.906 Labor costs. 
(a) General. (1) Salaries and wages, at 

actual or average rates, and related ex-
penses paid by a company to individ-
uals, for the time they are working on 
the project, are reimbursable when sup-
ported by adequate records. This shall 
include labor costs associated with pre-
liminary engineering, construction en-
gineering, right-of-way, and force ac-
count construction. 

(2) Salaries and expenses paid to indi-
viduals who are normally part of the 
overhead organization of the company 
may be reimbursed for the time they 
are working directly on the project, 
such as for accounting and bill prepara-
tion, when supported by adequate 
records and when the work performed 
by such individuals is essential to the 
project and could not have been accom-
plished as economically by employees 
outside the overhead organization. 

(3) Amounts paid to engineers, archi-
tects and others for services directly 
related to projects may be reimbursed. 
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(b) Labor surcharges. (1) Labor sur-
charges include worker compensation 
insurance, public liability and property 
damage insurance, and such fringe ben-
efits as the company has established 
for the benefit of its employees. The 
cost of labor surcharges will be reim-
bursed at actual cost to the company 
or a company may, at its option, use 
an additive rate or other similar tech-
nique in lieu of actual costs provided 
that (i) the rate is based on historical 
cost data of the company, (ii) such rate 
is representative of actual costs in-
curred, (iii) the rate is adjusted at least 
annually taking into consideration 
known anticipated changes and cor-
recting for any over or under applied 
costs for the preceding period, and (iv) 
the rate is approved by the SHA and 
FHWA. 

(2) Where the company is a self-in-
surer there may be reimbursement: 

(i) At experience rates properly de-
veloped from actual costs, not to ex-
ceed the rates of a regular insurance 
company for the class of employment 
covered, or 

(ii) At the option of the company, a 
fixed rate of 8 percent of direct labor 
costs for worker compensation and 
public liability and property damage 
insurance together. 

[40 FR 16057, Apr. 9, 1975, as amended at 47 
FR 33955, Aug. 5, 1982; 56 FR 56578, Nov. 6, 
1991] 

§ 140.907 Overhead and indirect con-
struction costs. 

(a) A State may elect to reimburse 
the railroad company for its overhead 
and indirect construction costs. 

(b) The FHWA will participate in 
these costs provided that: 

(1) The costs are distributed to all ap-
plicable work orders and other func-
tions on an equitable and uniform basis 
in accordance with generally accepted 
accounting principles; 

(2) The costs included in the distribu-
tion are limited to costs actually in-
curred by the railroad; 

(3) The costs are eligible in accord-
ance with the Federal Acquisition Reg-
ulation (48 CFR), part 31, Contract Cost 
Principles and Procedures, relating to 
contracts with commercial organiza-
tions; 

(4) The costs are considered reason-
able; 

(5) Records are readily available at a 
single location which adequately sup-
port the costs included in the distribu-
tion, the method used for distributing 
the costs, and the basis for determining 
additive rates; 

(6) The rates are adjusted at least an-
nually taking into consideration any 
overrecovery or underrecovery of costs; 
and 

(7) The railroad maintains written 
procedures which assure proper control 
and distribution of the overhead and 
indirect construction costs. 

[53 FR 18276, May 23, 1988] 

§ 140.908 Materials and supplies. 
(a) Procurement. Materials and sup-

plies, if available, are to be furnished 
from company stock, except they may 
be obtained from other sources near 
the project site when available at less 
cost. Where not available from com-
pany stock, they may be purchased ei-
ther under competitive bids or existing 
continuing contracts, under which the 
lowest available prices are developed. 
Minor quantities and proprietary prod-
ucts are excluded from these require-
ments. The company shall not be re-
quired to change its existing standards 
for materials used in permanent 
changes to its facilities. 

(b) Costs. (1) Materials and supplies 
furnished from company stock shall be 
billed at current stock price of such 
new or used material at time of issue. 

(2) Materials and supplies not fur-
nished from company stock shall be 
billed at actual costs to the company 
delivered to the point of entry on the 
railroad company’s line nearest the 
source of procurement. 

(3) A reasonable cost of plant inspec-
tion and testing may be included in the 
costs of materials and supplies where 
such expense has been incurred. The 
computation of actual costs of mate-
rials and supplies shall include the de-
duction of all offered discounts, rebates 
and allowances. 

(c) Materials recovered. (1) Materials 
recovered from temporary use and ac-
cepted for reuse by the company shall 
be credited to the project at prices 
charged to the job, less a consideration 
for loss in service life at 10 percent for 
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rails, angle bars, tie plates and metal 
turnout materials and 15 percent for all 
other materials. Materials recovered 
from the permanent facility of the 
company that are accepted by the com-
pany for return to stock shall be cred-
ited to the project at current stock 
prices of such used material. 

(2) Materials recovered and not ac-
cepted for reuse by the company, if de-
termined to have a net sale value, shall 
be sold by the State or railroad fol-
lowing an opportunity for State inspec-
tion and appropriate solicitation for 
bids, to the highest bidder; or if the 
company practices a system of periodic 
disposal by sale, credit to the project 
shall be at the going prices supported 
by the records of the company. Where 
applicable, credit for materials recov-
ered from the permanent facility in 
length or quantities in excess of that 
being placed should be reduced to re-
flect any increased cost of railroad op-
eration resulting from the adjustment. 

(d) Removal costs. Federal participa-
tion in the costs of removing, sal-
vaging, transporting, and handling re-
covered materials will be limited to 
the value of materials recovered, ex-
cept where FHWA approves additional 
measures for restoration of affected 
areas as required by the physical con-
struction or by reason of safety or aes-
thetics. 

(e) Handling costs. The actual and di-
rect costs of handling and loading out 
of materials and supplies at and from 
company stores or material yards and 
of unloading and handling of recovered 
materials accepted by the company at 
its stores or material yards, are reim-
bursable. At the option of the com-
pany, 5 percent of the amounts billed 
for the materials and supplies which 
are issued from company stores and 
material yards will be reimbursable in 
lieu of actual costs. 

(f) Credit losses. On projects where a 
company actually suffers loss by appli-
cation of credits, the company shall 
have the opportunity of submitting a 
detailed statement of such loss as a 
basis for further adjustment. 

§ 140.910 Equipment. 
(a) Company owned equipment. Cost of 

company-owned equipment may be re-
imbursed for the average or actual cost 

of operation, light and running repairs, 
and depreciation, or at industry rates 
representative of actual costs as agreed 
to by the railroad, SHA, and FHWA. 
Reimbursement for company-owned ve-
hicles may be made at average or ac-
tual costs or at rates of recorded use 
per mile which are representative of 
actual costs and agreed to by the com-
pany, SHA, and FHWA. 

(b) Other equipment. Where company 
owned equipment is not available, re-
imbursement will be limited to the 
amount of rental paid (1) to the lowest 
qualified bidder, (2) under existing con-
tinuing contracts at reasonable cost, or 
(3) as an exception, by negotiation 
where (b) (1) and (2) are impractical 
due to project location or schedule. 

[40 FR 16057, Apr. 9, 1975, as amended at 47 
FR 33955, Aug. 5, 1982] 

§ 140.912 Transportation. 
(a) Employees. The company’s cost of 

necessary employee transportation and 
subsistence directly attributable to the 
project, which is consistent with over-
all policy of the company, is reimburs-
able. 

(b) Materials, supplies, and equipment. 
The most economical movement of ma-
terials, supplies and equipment to the 
project and necessary return to stor-
age, including the associated costs of 
loading and unloading equipment, is re-
imbursable. Transportation by a rail-
road company over its own lines in a 
revenue train is reimbursable at aver-
age or actual costs, at rates which are 
representative of actual costs, or at 
rates which the company charges its 
customers for similar shipments pro-
vided the rate structure is documented 
and available to the public. These rates 
are to be agreed to by the company, 
SHA, and FHWA. No charge will be 
made for transportation by work train 
other than the operating expenses of 
the work train. When it is more prac-
ticable or more economical to move 
equipment on its own wheels, reim-
bursement may be made at average or 
actual costs or at rates which are rep-
resentative of actual costs and are 
agreed to by the railroad, SHA, and 
FHWA. 

[40 FR 16057, Apr. 9, 1975, as amended at 47 
FR 33955, Aug. 5, 1982] 
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§ 140.914 Credits for improvements. 
(a) Credit shall be made to the proj-

ect for additions or improvements 
which provide for higher quality or in-
creased service capability of the oper-
ating facility and which are provided 
solely for the benefit of the company. 

(b) Where buildings and other depre-
ciable structures of a company which 
are integral to operation of rail traffic 
must be replaced, credit shall be made 
to the project as set forth in 23 CFR 
646.216(c)(2). 

(c) No credit is required for additions 
or improvements which are: 

(1) Necessitated by the requirements 
of the highway project. 

(2) Replacements which, although not 
identical, are of equivalent standard. 

(3) Replacements of devices or mate-
rials no longer regularly manufactured 
and the next highest grade or size is 
used. 

(4) Required by governmental and ap-
propriate regulatory commission re-
quirements. 

§ 140.916 Protection. 
The cost of essential protective serv-

ices which, in the opinion of a railroad 
company, are required to ensure safety 
to railroad operations during certain 
periods of the construction of a project, 
is reimbursable provided an item for 
such services is incorporated in the 
State-railroad agreement or in a work 
order issued by the State and approved 
by FHWA. 

§ 140.918 Maintenance and extended 
construction. 

The cost of maintenance and ex-
tended construction is reimbursable to 
the extent provided for in 23 CFR 
646.216(f)(4), and where included in the 
State-Railroad Agreement or otherwise 
approved by the State and FHWA. 

§ 140.920 Lump sum payments. 
Where approved by FHWA, pursuant 

to 23 CFR 646.216(d)(3), reimbursement 
may be made as a lump sum payment, 
in lieu of actual costs. 

§ 140.922 Billings. 
(a) After the executed State-Railroad 

Agreement has been approved by 
FHWA, the company may be reim-

bursed on progress billings of incurred 
costs. Costs for materials stockpiled at 
the project site or specifically pur-
chased and delivered to the company 
for use on the project may be reim-
bursed on progress billings following 
approval of the executed State-Rail-
road Agreement or the written agree-
ment under 23 CFR 646.218(c). 

(b) The company shall provide one 
final and complete billing of all in-
curred costs, or of the agreed-to lump 
sum, within one year following comple-
tion of the reimbursable railroad work. 
Otherwise, previous payments to the 
company may be considered final, ex-
cept as agreed to between the SHA and 
the railroad. 

(c) All company cost records and ac-
counts relating to the project are sub-
ject to audit by representatives of the 
State and/or the Federal Government 
for a period of three years from the 
date final payment has been received 
by the company. 

(d) A railroad company must advise 
the State promptly of any outstanding 
obligation of the State’s contractor for 
services furnished by the company such 
as protective services. 

[40 FR 16057, Apr. 9, 1975, as amended at 40 
FR 29712, July 15, 1975; 62 FR 45328, Aug. 27, 
1997] 

PART 172—ADMINISTRATION OF 
ENGINEERING AND DESIGN RE-
LATED SERVICE CONTRACTS 

Sec. 
172.1 Purpose and applicability. 
172.3 Definitions. 
172.5 Methods of procurement. 
172.7 Audits. 
172.9 Approvals. 

AUTHORITY: 23 U.S.C. 112, 114(a), 302, 315, 
and 402; 40 U.S.C. 541 et seq.; sec.1205(a), Pub. 
L. 105–178, 112 Stat. 107 (1998); sec. 307, Pub. L. 
104–59, 109 Stat. 568 (1995); sec. 1060, Pub. L. 
102–240, 105 Stat. 1914, 2003 (1991); 48 CFR 12 
and 31; 49 CFR 1.48(b) and 18. 

SOURCE: 67 FR 40155, June 12, 2002, unless 
otherwise noted. 

§ 172.1 Purpose and applicability. 
This part prescribes policies and pro-

cedures for the administration of engi-
neering and design related service con-
tracts under 23 U.S.C. 112 as supple-
mented by the common grant rule, 49 

VerDate Aug<04>2004 14:09 May 10, 2005 Jkt 205076 PO 00000 Frm 00029 Fmt 8010 Sfmt 8010 Y:\SGML\205076.XXX 205076


		Superintendent of Documents
	2014-11-06T13:49:35-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




